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OASES 
AEGUED  AND  DETEEMHTED 

ni  THB 

UNITED  STATES  SUPEEME  COUET. 


OOTOBEE  TERM,  1909. 


(tit  V.  8.  11) 

JOHN  P.  EEAVIS,  Appt, 


JOS£  FIANZA  et  klfl. 


'  PmuppiNBe—JuBiBDurnos- 

"ISVOLVED." 

1.  A  auit  to  restrain  the  defendant  tTom 
MttinK  up  title  to  certain  gold  niine«  in  the 
FhiUppine  iBlanda,  or  interfering  with  tho 
came,  and  to  obtain  an  accounting,  In  which 
the  meaning  and  effect  of  the  proviBions  of 
the  act  of  Julj  1,  leOZ  (32  Stat,  at  L.  691, 
chap.  1360),  §  40,  concerning  mining  titles, 
ftre  in  qneBtion,  ia  one  in  which  a  statute  of 
the  United  States  is  "involved,"  within  the 
meaning  of  §  10  of  that  act,i  defining  the 
appellate  jurisdiction  of  the  Supreme  Ckiurt 
of  the  United  States  over  the  supreme  court 
of  the  Philippine  Islands. 
[Ed.  NotB.— For  other  cum,   sea  Court*  Deo. 


[E. 
DfS. 


I  887.* 


... T  deflnltlons.  see  Words  una  Phraaes, 

TCL  i,  pp.  HGS-STES;    TOl.  g.  p.  7693.] 

COVSTB    (I    387*) — iMTEIUraDIATI    GOTIBTS-^ 

Review  or  Faow— Conodbbikt   Find- 

2,  Concurrent  findings  of  fact  by  the  two 
lower  courts  In  support  of  a  claim  of  cer- 
tain natives  of  the  Philippine  Islands  to 
have  held  possession  of  certain  mines,  and 
to  have  worked  them  to  the  exclusion  of  all 
others  down  to  the  hringing  of  suit,  will 
not  be  disturbed  by  the  Supreme  Court  of 
the  United  States  on  apptal  from  the  su- 
preme court  of  the  Philippine  Islands,  if 
Uere  is  some  evidence  of  the  facts  found. 

[BO.  Not*.— For  otlwr  casss,  ■••  Courts,  Dec. 
Die-  I  tn.*] 

MlHU    AND    MlRKBALS    (|    d*)  — MiniNQ 

Cljou   iif    Phqjffihk   Iblamdi— Ad- 
TCB8E  Gi^nt. 

3.  An  adverse  claim  which  will  defeat  the 
rl^t  to  a  patent  nnder  the  act  of  Jul;  1> 
1B02,  I  45,  when  native*  and  their  ancestors 
have  held  posMSsion  and  worked  mining 
claims   in   tlw   Philippine   Islands   for    the 


Cerlod  required  by  that  section,  cannot  he 
ascd  upon  entry  and  staking  of  claim  and 
fllinK  notice  of  location,  where  euch  posses- 
sion was  continuous  down  to  the  bringing 
of  suit  to  restrain  the  person  relying  upon 
such  acts  as  amounting  to  an  adverse  claim 
from  setting  up  title  or  interfering  with  tha 
claims. 

TBd,  Nota.— For  atber  easM,  SM  Hlnea  and 
Utnarals,  D*c  Dig.  (  ».*] 


OF  Tttlb. 

4.  The  possession  and  working  of  a  mtn< 
Ing  claim  In  the  Philippine  Island*  for  tbft 
" —  requisite,  under  the  act  of  July  1,  1B02, 


l-'l 


S.  The  objection  that  poaeeBsion  and  work- 
ing of  mining  claims  in  the  Philippine  Is- 
lands for  the  time  required  under  the  act  ot 
Jul?  1,  1902,  §  45,  to  esUblish  a  right  to 
patent,  will  not  support  a  suit  to  enjoin 
setting  up  title  or  Interfering  with  the  same, 
comes  too  late  after  a  trial  upon  the  merita. 
ISd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  1161 ;    Dec  Dig.  |  1^.>] 

Appeal  ahd  Ebbob  ((  J056*)  —  Revibw  — 
Harkixbs     Ebbob  —  Bzcludinq    Bti- 

0,  The  exclusion  of  evidenos  fai  an  equi^ 
cause,  even  if  erroneous  ia  not  ground  tor 
rerersal,  where.  If  admitted,  it  could  not 
have  affected  the  result. 

—For  otber  cases,   sea  Appeal   and 
Dls.  U  4187,  4191:    Deo.  Die,  1  UG6.>1 


[No.  10.] 


APPEAL  from  the  Supreme  Court  of  Che 
Philippine  Islands  to  review  a  decree 
which  affirmed  a  decree  of  the  court  of  First 
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Oct.  Tbbm, 


IniUnw  of  the  ProriiiM  of  Benguet,  enjoln- 
ing  Uie  Mtting  up  of  title  to  ocrttin  gold 
minM  in  tiiat  province,  or  any  interfer- 
uoe  with  the  aame.    Afflrmtd. 

Bee  e»me  cam  below,  7  Philippine,  610. 
The  facts  are  itated  in  the  opinion. 
Ueasra.  Frederic  R.  Coudcrt,  Howard 
Tbayer  Klnsebnry,  and  Paal  Fuller  for 
•<  appelUnt. 
?   'Mr.  Henry  B.  DaTia  for  ■ppellecs. 

Mr.  Ju«ti«e  HolmeB  delivered  the  opinion 
•f  the  court: 

Thie  ia  a  bill  in  equity,  brought  by  the 
appellees  to  restrain  the  appellant  from  set- 
ting up  title  to  certain  gold  mines  in  the 
province  of  Benguet,  or  interfering  with  the 
same,  and  to  obtain  an  account  of  the  gold 
heretofore  taken  from  the  mines.  The  trial 
court  rendered  a  judgment  or  decree  grant- 
ing an  injunction  as  prayed.  Exceptions 
were  taken  on  the  grounds  that  the  findings 
of  fact  were  against  the  weight  of  evidence, 
and  that  the  judgment  was  against  the  law. 
The  supreme  court  re-examined  the  evidence, 
and  affirmed  the  decree  below.  Then  the 
case  was  brought  here  by  appeal. 

The  appellees  make  a  preliminary  argu- 
ment against  the  jurisdiction  of  this  court, 
while  the  appellant  asks  us  to  re-examine 
the  evidence,  and  to  reverse  the  decree  on 
the  facts  as  well  as  the  law.  We  cannot  ac- 
cede to  either  of  these  contentions.  We  are 
of  opinion  that  this  court  has  jurisdiction. 
For,  it  the  affidaviU  of  value  should  be  held 
to  apply  to  the  whole  of  Heavis's  claims, 
and  not  to  only  that  part  of  them  that  are 
"  in  controversy  here,  still,  a  statute  of  the 
•  United  StateB,*namely,  a  section  of  the  or- 
ganic act  (S  46,  concerning  mining  titles  in 
the  Philippines),  Is  "involved,"  within  the 
meaning  of  g  10  of  the  same  act,  which  de- 
termines the  jurisdiction  of  this  court.  Act 
of  July  1,  1002,  chap.  1389.  32  SUt.  at  L. 
691,  605,  U.  S.  Gomp.  Stat.  Supp.  1907,  p. 
21*.  Tlie  meaning  and  effect  of  that  see- 
tion  are  in  question,  and  our  construction 
even  has  some  hearing  upon  our  opinion 
that  the  findings  of  the  two  courts  below 
should  not  he  reopened.  For,  apart  from 
the  general  rule  prevailing  in  such  cases 
(De  la  Rama  v.  De  la  Kama,  201  U.  S.  303, 
809,  60  L.  ed.  76S,  28  6up.  Ct.  Rep.  486), 
we  shall  refer  to  the  law  for  special  reasons 
why  those  findings  should  not  be  disturbed 
in  a  case  like  this. 

The  appellees  are  Igorrots,  and  it  ii  found 
that,  for  fifty  years,  and  probably  for  many 
more,  Fianza  and  his  ancestors  have  held 
posseesion  of  these  mines.  He  now  claims 
title  under  the  Philippine  act  of  July  1, 
IfiOZ,  chap.  1309,  {  46,  32  Stat,  at  L.  691. 
This  Mction  reads  as  foUowi: 
rrhat  when  *neb  person  or  assooiaUon, 


OtMj  and  Uidr  graoton,  lutve  held  u>i 
worked  their  claims  for  a  period  equal  to 
the  time  prescribed  by  the  statute  of  limita- 
tions of  the  Philippine  Islands,  evidence  of 
such  possession  and  working  of  the  elainu 
for  such  period  shall  be  sufficient  to  eatab- 
ish  a  right  to  a  patent  thereto  under  this 
ct,  in  the  absence  of  any  adverse  claim; 
but  nothing  in  this  act  shall  be  deemed  to 
impair  any  lien  which  may  have  attached 
in  any  way  whatever  prior  to  the  issuanoa 
of  a  patent" 

It  is  not  disputed  that  this  section  ap- 
plies to  possesBion  maintained  for  a  suffi- 
cient time  before  and  until  the  statute  went 
into  efleet.  See  Soper  v.  Lawrence  Bros.  Co. 
201  U.  S.  359,  50  L.  ed.  788,  26  Sup.  Ct.  Rep. 
473.  The  period  of  prescription  at  that  time 
was  ten  years.  Code  of  Procedure  in  Civil 
Actions.  August  7,  1901.  No.  190,  9  40.  1 
Put>.  Laws  of  Philippine  Commission,  378, 
384.  Therefore,  as  the  United  States  had  not 
had  the  sovereignty  of  the  Philippines  for 
ten  years,  the  section,  notwithstanding  its 
similarity  to  Rev.  SUt.  3  2332,  U.  S.  Comp. 
Stat.  IDOl,  p.  1433,  must  be  taJ^en  to  refer 
to  the  conditions  as  they  were  before  the 
United  States  bad  come  into  power.  Especial- 
ly must  It  be  supposed  to  have  had  in  view^ 
the  natives  of'the  islands,  and  to  have  in- 
tended to  do  litiera]  justice  to  them.  By  | 
16,  their  occupancy  of  public  lands  is  r*> 
spected  and  made  to  confer  rights.  In  deal* 
ing  with  an  Igorrot  of  the  province  of  Ben- 
guet, it  would  he  absurd  to  expect  technical 
niceties,  and  the  courts  below  were  quite 
justified  In  their  liberal  mode  of  dealing 
with  the  evidence  of  possession  and  the  pos- 
sibly rather  gradual  settling  of  the  precise 
boundaries  of  the  appellees'  claim.  See  Ca- 
riQo  V.  Insular  Government,  212  U.  S.  449, 
63  L.  ed.  504,  29  Sup.  Ct.  Rep.  334.  At  all 
evnts,  they  found  that  the  appellees  and 
their  ancestors  had  held  the  claim  and 
worked  it  to  the  exclusion  of  all  others  down 
to  the  bringing  of  this  suit,  and  tbat  the 
boundaries  were  as  shown  in  a  plan  tiiat 
was  filed  and  seems  to  have  beea  put  in 
evidence  before  the  trial  came  to  an  end. 
It  cannot  be  said  that  there  was  no  evi- 
dence of  the  facts  found,  for  the  plaintiff 
Fianza  testified,  in  terms,  that  his  grand- 
father and  father  had  owned  the  mines  in 
question,  and  that  he  and  the  other  appel- 
lees owned  them  In  their  turn;  that  they 
had  all  worked  the  mines,  that  no  one  else 
had  claimed  them,  and  that  the  appellant 
had  interfered  with  his  possession,  and, 
when  he  put  up  a  sign,  had  torn  it  down. 
No  doubt  his  working  of  the  mines  was  slight 
and  superficial  according  to  our  notions, 
and  the  possession  may  not  have  been  sharp- 
ly asserted  as  it  would  have  been  with  ui, 
whether  from  Igorrot  habits  or  from  the 
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Abaence  of  Icg&l  tltla  nadar  Spaniab  law. 
But  it  lufBcientlf  kppeft»  tbftt  th«  Appel- 
leo^i  fuiuljr  had  held  tha  pUoa  in  Igorrot 
fathion,  and  to  den;  tiiem  poHeaaion  in  fa- 
Tor  of  WeHtem  intruder*  probablj  would  b« 
ta  lay  that  the  nativea  had  no  rigbta  under 
the  aection  that  an  American  was  bound  to 
rcapect.  Whatever  ta^eneM  then  maj 
bave  been  in  the  boundariea.  It  ii  plain  that 
tbe  appellant  attempted  to  locate  a  claim 
within  them,  and  Tianza  teatiSed  that  the 
plan  to  which  we  have  refarrBd  followed  the 
boundariei  that  hii  father  allowed  to  bim. 
It  ia  Mid  that  the  olum  ia  larger  than  ia 
allowed  bj  S  22.  But  the  limitation  of  that 
■action  appliea  only  to  claims  "locatad  alt- 
er the  passage  of  this  act." 
^  It  is  to  be  assumed,  then,  that  the  appel- 
•  iMS  and  their*aiieeaton  had  held  possession 
■ad  had  worked  their  elaima  for  much  more 
than  the  period  required  by  g  40,  twiora  the 
momott  when  the  statute  went  into  effect. 
It  ii  to  be  assumed  that  the  posaesaion  and 
woridng  continued  down  to  within  two 
■lOiltha  of  that  moment.  But  the  appellant 
•ajs  that  ha  entered  and  staked  faia  claims 
before  that  time,  and  then  was  in  possessi< 
of  them.  On  this  ground,  as  well  as  otbeia 
that  are  disposed  of  by  the  findings  below, 
he  contends  that  there  waa  an  adverse  claim 
within  the  meaning  of  tha  act.  But  the 
ground  in  question  waa  not  unoccupied,  and 
therefore  he  could  not  make  a  valid  claim 
under  I  28.  See  alao  act  of  March  Z,  1901, 
ehap.  803,  31  Stat,  at  I^  SS9,  910,  U.  S. 
Oomp.  But.  1901,  p.  2799.  He  reSled  a  lo- 
•■tion  in  October,  1002,  but  he  did  not 
and  eould  not  msJce  the  required  affidavit 
because  of  the  prior  occupation ;  and,  at  that 
date,  Fianza  was  within  the  act,  unlest  ha 
already  had  been  deprived  o(  ita  benefits. 
Moreover,  it  is  found  that  Fianza's  posses- 
sion continued  down  to  the  bringing  of  this 
■nit.  This  is  justified  by  the  evidence,  and 
ia  not  contradicted  by  the  hill.  The  bill,  to 
be  eure,  alleges  that  Beavia,  in  1000,  illegal- 
ly entered  and  deprived  the  appellees  of  their 
mines,  and  that  he  still  continues  to  maintain 
bis  unjust  claim.  But  further  on  it  alleges 
that,  in  the  spring  of  1S02,  Reavis  wai  di- 
rected by  the  governor  of  Benguet  not  to 
molest  the  appellees;  that  he  then  waited  in 
Uanila,  and,  after  the  promulgation  of  the 
law,  "again  entered,"  set  stakes,  and  filed 
a  notice  of  location.  Bo  tbst  the  bill  does 
not  mean  that  he  waa  continuously  in  poe- 
eesaion,  or  that  he  was  in  possession  when 
the  law  took  effect.  We  are  of  opinion  that 
there  was  no  adverse  claim  that  would  have 
prevented  the  sppellees  from  getting  a  pat- 
ent under  |  49.  See  Belk  v.  Meagher,  104  U. 
S.  270,  284,  ee  L.  ed.  735,  737;  Altoona 
Quicksilver  Min.  Co.  ▼.  Integral  Quicksilver 
Hin.  Oo.  Hi  Cal.  100,  105.  4S  Fac.  104T. 


See  also  McCowan  t.  Maday,  Id  Mont.  234, 
239,  240,  40  Pae.  <02. 

It  ia  Buggetted  that  tlie  possession  of  71- 
ansa  waa  not  under  a  claim  of  title,  sisM 
be  oould  have  no  title  under  Spanish  law. 
But,  whatever  may  be  tha  eonstructlou  of 
Rev.  Stat.  §  2332,  the  corresponding  S  46  of  « 
the  Philippine  act  cannot  be  taken*to  adopt  ■ 
from  the  local  law  any  other  requirement  aa 
to  the  possession  than  the  length  of  time  for 
which  it  must  be  maintained.  Otberwiaa^ 
in  view  of  the  Spanish  and  American  law 
before  July  1,  1002,  no  rights  could  be  ao- 
quired,  and  the  section  would  be  emp^ 
words ;  whereas,  aa  we  have  said  before,  an- 
other section  of  the  act,  g  IS,  atill  further 
sbowa  the  intention  of  Congress  to  reapect 
native  occupation  of  pnblic  lands. 

Again,  it  is  urged  that  the  section,  of  it- 
self, confers  no  right  other  than  to  apply 
for  a  patent.  But  a  right  to  an  instrument 
that  will  confer  a  title  in  a  thing  is  »  right 
to  have  tha  thing.  That  ia  to  aay,  it  ia  a 
right  of  the  kind  that  equi^  speciScaUy 
enforces.  It  may  or  may  not  be  true  that, 
if  the  objection  had  been  taken  at  the  out- 
set, the  plaintiffs  would  have  been  turned 
over  to  another  remedy,  and  left  to  apply 
for  a  patent;  but,  after  a  trial  on  the  merita, 
the  objection  comes  too  late.  Sea  Perqo  T. 
Dodge,  163  U.  S.  ISO,  194,  41  L.  ed.  118, 
lis,  10  Sup.  Ct  Rep.  071;  Reynes  ▼.  Du- 
mont,  130  U.  S.  394,  SOS,  32  L.  ed.  984, 
949,  9  Sup.  Ct  Bep.  480. 

Some  objections  were  taken  to  tha  flxola- 
sion  of  evidence.  But,  apart  from  the  foot 
that  they  do  not  appear  to  have  been  sand 
in  the  ezceptlona  taken  to  tbe  supreme  court, 
and  irrespective  of  ita  admissibility,  the  evi- 
dence offered  eould  not  have  affected  the  re- 
sult. An  inquiry  of  Fianca,  whether  ha 
claimed  the  mines  mentioned  in  the  suit  or 
thoae  measured  by  the  surveyor  who  made 
the  plan  to  which  we  have  referred,  was  met 
by  the  allowance  of  an  amendment,  claiming 
according  to  the  plan.  A  question  to  anoth- 
er  of  the  plaintiffs,  whether  aha  saw  ai^ 
Igorrots  working  for  Reavii,  would  have 
brought  out  nothing  not  admitted  by  tha 
bill,  that  Rcavla  did,  for  a  time.  Intrude 
upon  the  mine*  in  suit.  Upon  tbe  whole 
we  are  of  opinion  that  no  auffldent 
ground  Is  shown  for  reversing  the  decree 
and  it  is  affirmed. 

Decree  affirmed. 

(tU  V.  S.  L) 

PATjA?  8.  VALL,  PUf.  In  Err, 

ELIZABETH  BASTIN. 
JnoauBnT  (|  818*)— Fobkio:(  Jddosieni"— 

CnAKCEBI    I'OWKB    TO    AfyECT    FoBElOM 

Pbopbett— Fuij.  Faith  and  Cbedh. 
A  deed  to  land  situated  in  Nebraska,  made 


■rorotliBT  cs 
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bj  ft  eommlnionsr  under  »  decree  of  %  eourt 
of  another  state  In  an  action  of  divorce,  in 
vhioli.  In  determining  the  equities  o(  the 
partlee,  oomformablj  to  the  prsotioe  fn 
that  state,  the  land  waa  ut  apart  to  the 
wife  aa  her  own  eeparate  property,  need  not 
be  recognized  In  Nebraal^,  under  the  full 
faith  and  credit  olauae  of  the  Fede^  Con- 
■titution. 

[Bd.    Note.— Por   oUwt  ouei,   •••   Judnoeobi 
Deo.  Dlf.  I  ill']  ^ 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebroik*  to  review  a  decree 
which,  on  rtheariog,  revened  a  decree  of 
the  Diatrict  Court  of  Hamilton  County,  in 
that  state,  in  favor  of  plaintiff  in  a  init 
to  quiet  title  to  land,  which  had  been  con- 
reyed  to  plaintiff  hj  a  oommieiioner  under 
a  decree  of  a  court  of  the  state  of  Washing- 
ton, in  an  action  for  divorce,  in  which  the 
land  was  set  apart  to  the  plaintiff  as  her 
separate  property.    Affirmed. 

See  same  case  below,  75  Neb.  IM,  100  N. 
W.  412;  on  rehearing.  7S  Neb.  120,  121  Am. 
St.  Rep.  767,  113  N.  W.  176. 

Tba  facta  are  stated  in  the  opinion. 

Veaare.  Charles  J.  Greene,  Ralph  W. 
Breokenrldge,  and  Tbomaa  E.  Matters  for 
plaintiff  in  error. 

No  brief  waa  filed  (or  defendant  in  error. 
*  *Mr.  Justice  McK«nna  delivered  the  opin- 
ion of  the  court: 

The  queition  in  this  case  is  whether  a 
deed  to  land  situate  in  Nebraska,  made  by 
a  commiasioner  under  the  decree  of  a  court 
of  the  state  of  Washington  in  an  action  for 
divorce,  must  be  recognized  In  Nebraska  un- 
der the  due  faith  and  credit  clause  of  the 
Constitution  of  the  United  States. 

The  action  waa  begun  in  Hamilton  couu' 
ty,  Nebraska,  in  1897,  to  quiet  title  to  the 
land  and  to  cancel  a  certain  mortgage  there- 
on, given  by  E.  W.  Fall  to  W.  H.  Fall,  and 
to  cancel  a  deed  executed  therefor  to  de- 
fendant in  error,  Elizabeth  Eoatin. 

Plaintiff  alleged  the  following  facta : 
She  and  E.  W.  Fall,  who  waa  a  defendant  in 
the  trial  court,  were  married  in  Indiana  in 
1878.  Subsequently  they  went  to  Nebraska, 
and,  while  living  there,  "by  their  joint  et- 
torta,  accumulations,  and  earnings,  acquired 
jointly  and  by  the  same  conveyauoe"  the 
land  in  controveray.  In  1S89  they  removed 
to  the  state  of  Washington,  and  continued 
to  reside  there  as  husi>and  and  wife  until 
January,  1695,  when  they  separated.  On 
the  2Tth  of  February,  1S96,  her  husbnnd, 
she  and  he  then  being  residents  of  iCing 
Munty,  Washington,  brought  suit  against 
her  for  divorce  In  the  superior  court  of  that 


county.  He  alleged  in  bis  complaint  that  b* 
and  plaintiff  were  bona  Sde  rEBidents  of 
King  county,  and  that  he  was  the  owner  o< 
the  land  in  controversy,  it  being,  as  he  al- 
leged, "his  separate  property,  purchased  bj 
money  received  from  his  parents."  He 
prayed  lor  a  divorce  and  "for  a  just  and 
equitable  division  of  the  property." 

Plaintiff  appeared  in  the  action  by  answer 
and  crou  'complaint.  In  which  she  denied  - 
the  allegations  of  the  complaint,  and  alleged 
that  the  property  was  community  property, 
and  "was  purchased  by  and  with  the  money 
and  proceeds  of  the  joint  labor"  of  herself 
and  huslMnd  after  tbeir  marriage.  She 
prayed  that  a  divoroe  be  deiiied  him,  and 
that  the  property  be  set  apart  to  her  as 
separate  property,  subject  only  to  a  mort- 
gage of  tl,O0O,  which  she  alleged  was  given 
by  him  and  her.  In  a  reply  to  her  onatrer 
and  crass  complaint,  he  denied  that  ahe  was 
the  "owner  as  a  member  of  the  eommunitf 
in  conjunction"  with  him  of  the  property, 
and  repeated  the  prayer  of  his  complaint. 

Plaintiff  also  alleges  that  the  Code  9f 
Washington  contained  the  following  prorl- 

"See.  2007.  In  granting  a  divorce,  tha 
court  shall  also  moke  such  disposition  ol 
the  property  of  the  parties  as  shall  appear 
juat  and  equitable,  having  regard  to  the  re- 
spective merits  of  the  parties  and  to  tha 
condition  in  which  they  will  be  left  by  such 
divorce,  and  to  the  party  through  whom  tha 
properfy  waa  acquired,  and  to  the  burdens 
imposed  upon  it  for  the  benefit  of  the  chil- 
dren, and  ah  all  make  provialon  tor  the 
gnardianship,  custody,  and  support  and  edu- 
cation of  the  minor  children  of  such  mar- 
riage." 

She  further  alleges  that  that  provision 
had  been  construed  by  the  supreme  court  <rf 
the  state,  requiring  of  the  partiea  (o  an 
action  for  divorce  to  bring  into  court  all  of 
"  'their  property,  and  a  complete  showing 
must  be  made,' "  and  that  it  was  decided 
that  S  2007  conferred  upon  the  court  **  'ths 
power,  in  its  discretion,  to  make  a  divisioa 
of  the  separate  property  of  the  wife  or  hua- 

She  further  allegea  that  a  decree  was 
entered,  granting  her  a  divorce,  and  aetting 
apart  to  her  the  land  in  controversy  as  her 
own  separate  property  forever,  free  and  un- 
encumbered from  any  claim  of  the  plaintiff 
thereto,  and  that  he  was  ordered  and  direct- 
ed by  the  court  to  convey  all  bis  right,  titles 
and  interest  in  and  to  the  land  within  flv« 
days  from  the  date  of  the  decree.  ^ 

~  She  alao  alleges  the  execution  of  the  deed  * 
I   her  by  the   commissioner  appointed   by 
the  court,   the  execution  and   recording  of 
-tgage  to  W.  H.  Fall,  and  the  deed  ta 
defendant;  that  the  dead  and  mortgage  wen 
n.  Digs.  1907  to  data,  ft  Rep'r  Iad«iei 
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aacb  made  without  conai deration,  and  for 
tlie  purpoie  of  defrauding  her,  and  that  they 
cast  a  cloud  upon  her  tjtla  derived  by  her 
mider  th«  decree  of  divorce  and  the  com- 
missioner's  deed.  She  prajB  that  her  title 
be  quieted,  and  that  the  deed  and  mortgage 
be  declared  null  and  void. 

W.  H.  Fall  diBcIaimed  auj  interest  in  tiie 
premiaes,  and  executed  a  release  of  the  mort- 
gage made  to  him  bj  E.  W.  Fall.  Defendant 
aniirered,  putting  in  iiaue  the  legal  auf- 
flciency  of  the  complaint,  and,  in  addition, 
Kt  forth  the  fact  of  the  loan  of  91,000  to  E. 
W.  Fall,  the  taking  of  a  note  therefor  signed 
by  him  and  William  H.  Pall,  the  giving  of 
an  indemnity  mortgage  to  the  latter,  and 
the  execution  subaequently  of  a  deed  by  B. 
W.  Fall  in  Mtiafiction  of  the  debt.  No  per- 
■onal  service  wai  bad  upon  E.  W.  Fall,  and 
he  did  not  appear.  A  decree  waa  passed  in 
favor  of  plaintiff,  which  was  afBnned  by  the 
■upreme  court.  7S  Neb.  104,  108  N.  W.  412. 
A  rehearing  was  granted  and  the  decree  waa 
reversed  [7S  Neb.  1£0,  121  Am.  St.  Bep. 
767,  113  N.  W.  176],  Judge  Sedgwick,  who 
delivered  the  first  opinion,  dissenting. 

There  is  no  brief  for  defendant  in  this 
court,  but  the  contentions  of  the  parties  and 
the  a^^ument  by  which  they  are  supported 
are  exhibited  in  the  opinions  of  the  supreme 

The  question  is  in  narrow  compass.  The 
full  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  is  invoked  by 
plaintiff  to  sustain  the  deed  executed  under 
the  decree  of  the  court  of  the  state  of  Wasb- 
tngton.  The  argument  in  support  of  this  is 
tbat  tbe  Washington  eonrt,  having  had  ju- 
risdiction of  the  parties  and  the  subject- 
matter,  in  determination  of  the  equities  be- 
tween the  parties  to  the  lands  in  contro- 
versy, decreed  a  conveyance  to  be  made  to 
her.  This  conveyance,  it  is  contended,  was 
decreed  upon  equities,  and  was  as  effectual 
aa  though  her  "husband  and  she  had  been 
,0  strangers,  and  she  had  bought  the  land  from 
*  him  and'pald  for  it,  and  he  had  then  refused 
to  convey  it  to  her."  In  other  words,  that 
the  decree  of  divorce  In  the  state  of  Wash- 
ington, which  was  made  in  consummation  of 
equities  which  arose  between  the  parties  un- 
der the  law  of  Washington,  was  "evidence  of 
her  right  to  the  legal  title  of  at  least  as 
much  weight  and  value  as  a  contract  in 
writing,  reciting  tbe  payment  of  the  con- 
sideration for  the  land,  would  be." 

The  defendant,  on  the  other  hand,  con- 
tendi,  aa  we  gather  from  his  petition  (or  a 
rehearing  in  the  supreme  court  of  the  state, 
and  from  the  opinions  of  the  court,  that 
"ikt  Washington  eonrt  had  neither  power 
nor  Jurisdiction  to  affect  In  the  leaat,  either 
I^ally  or  equitably,"  lands  situated  in  Ne- 
braska.   And  contends  farther  that,  by  tbe 


provision  of  chap.  20,  p.  276,  Comp.  StaL 
(Neb.)  1901,  a  court  had  no  jurisdiction  to 
award  the  real  estate  of  the  husband  to  the 
wifa  in  fee  as  alimon;,  and  a  decree,  in  so 
far  BB  it  attempts  to  do  so,  is  void  and  sub- 
ject to  collateral  attack.  For  this  view  are 
cited  Cizek  v.  Cisek,  BS  Neb.  80O,  06  N.  W. 
657,  99  N.  W.  28;  fi  A.  A  E.  Ann.  Cas.  464; 
Aldrich  V.  Steen,  71  Neb.  33,  98  N.  W.  440, 
100  N.  W.  312. 

The  contentions  of  the  paiiiea,  it  will  !>• 
observed,  put  in  prominence  and  as  control- 
ling, different  propoHitiona.  Plaintiff  urges 
the  equities  which  aroae  between  her  and  ber 
husband,  on  account  of  their  relation  as  hna- 
band  and  wife,  in  the  state  of  Washington, 
and  under  the  laws  of  that  state.  The  de- 
fendant  urges  the  policy  of  the  state  of  Ne- 
braska, and  the  inability  of  the  court  of 
Washington,  by  its  decree  alone  or  tbe  deed 
executed  through  the  commissioners,  to  con- 
vey the  land  situate  in  Nebraska.  To  tha 
defendant's  view  the  supreme  court  of  the 
state   Anally  gave  its   assent,   as  we   have 

In  considering  these  propositions,  we  must 
start  with  a  concession  of  jurisdiction  in 
the  Waahington  court  over  both  the  parties 
and  the  snbject-matter.  Jurisdiction  in 
that  court  is  the  first  essential,  but  the  ulti- 
mata qneation  Is,  What  is  the  effect  of  the 
decree  upon  the  land,  and  of  the  deed  exe- 
cuted under  itt  The  supreme  court  of  the 
state  concedes,  as  we'understand  its  opinion,  • 
the  jurisdiction  in  the  Washington  eonrt  to 
render  the  decree.    Tbe  court  said; 

"We  think  there  can  be  no  doubt,  where  a 
court  of  chancery  has,  by  its  degree,  ordered 
and  directed  persona  properly  within  it* 
jurisdiction  to  do  or  retrain  from  doing  ■ 
certain  act,  it  may  compel  obedience  to  tbis 
decree  by  appropriate  proceedinga,  and  that 
any  action  taken  by  reason  of  such  com- 
pulsion is  valid  and  effectual  wherever  it 
may  be  assailed.  In  the  instant  case,  If 
Fall  had  obeyed  the  order  of  the  Washing- 
ton court,  and  made  a  deed  of  conveyance  to 
hie  wife  of  the  Nebraska  land,  even  under 
the  threat  of  contempt  proceedings,  or  after 
dureai  by  imprisonment,  the  title  thereby 
conveyed  to  Mra  Fall  would  have  been  of 
equal  weight  and  dignity  with  that  which  he 
himself  posseaaed  at  the  time  of  the  execu- 
tion of  the  deed." 

But  Fall,  not  baring  executed  a  deed,  tha 
court's  conclusion  was,  to  quote  its  lan- 
guage, that  "neither  the  decree  nor  tbe  com- 
missioner's deed  conferred  any  right  or  title 
upon  her."  This  conclusion  was  deduoed, 
not  only  from  the  absence  of  power  gener- 
ally of  the  courts  of  one  state  over  landa 
situate  in  another,  but  also  from  tha  laws  of 
Nebraska   providing   for  the  disposition  of 
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real    eitftte    in   divoTM    proceeding*.     The 
court  uid: 

"Under  the  lane  of  this  itate,  the  courta 
have  no  power  or  jurisdiction  in  a  divorce 
proceeding,  except  aa  derived  from  the  atat- 
ate  providing  for  such  actions,  and,  in  sncb 
an  action,  have  no  power  or  jurisdiction  to 
divide  or  apporUon  the  real  estate  of  the 
parties.  Nygren  v,  Hjgrtai,  42  Nd».  408,  60 
N.  W.  889;  Brotherton  v.  Brotberton,  U 
Neb.  IB8,  15  N.  W.  347;  Cizak  v.  Ciiak, 
aupra;  Aldrioh  v.  Steen,  71  Neb.  33,  57,  98 
N.  W.  446,  100  N.  W.  311.  In  tbs  Cisek 
Case,  Cizek  brougbt  an  aotion  for  divorca, 
and  his  wife  filed  a  cross  bill,  and  aaiced  for 
alimony.  The  court  dismisKed  the  husband's 
bill,  found  in  favor  of  tbe  wife,  and,  bj  stip- 
nlatioD  of  the  parties,  set  off  to  the  wife 
tike  homestead,  and  ordered  ber  to  execute 
to  tho  husband  a  mortgage  thereon,  thus 
.  andeavoTlng  to  maks  an  equitable  division 
-  of  the  property.  ■  Afterwards,  in  a  contest 
arising  between  the  parties  as  to  the  right 
of  possession  of  the  property,  the  decree  was 
pleaded  as  a  soutob  of  title  in  the  wife,  but 
it  was  held  that  that  portion  of  tbe  decree 
which  set  off  the  homestead  to  the  wife 
waa  absolutely  void  and  subject  to  collateral 
attaeic,  tor  tbe  reason  that  no  jurisdiction 
was  given  to  the  district  court  in  a  divorce 
proceeding  to  award  the  hnaband'a  real 
astato  to  tbe  wife  in  fee  aa  alimony.  The 
courts  of  this  state,  in  dlroree  prooeedinga, 
most  loolc  for  their  authority  to  the  statute; 
and  BO  far  as  they  attempt  to  act  in  excess 
of  the  powers  therein  granted,  their  action 
ii  void  and  subject  to  collateral  attack. 
A  judgment  or  decree  of  the  nature  of  the 
Wa^ington  decree,  ao  far  aa  affects  the  real 
estato,  if  rendered  by  the  courts  of  this 
•tate,  would  be  void. 

The  decree  is  inoperative  to  affect  the 
title  to  the  Nebraska  land,  and  ia  given  no 
binding  force  or  effect  so  tar  as  the  courts  of 
this  atate  are  concerned,  by  the  proviaiona 
of  the  Constitution  of  tbe  United  States 
with  reference  to  full  faith  and  credit. 
Since  the  decree  upon  which  tbe  plaintiff 
bases  her  right  to  recover  did  not  affect  the 
title  to  tbe  land,  it  remained  In  E.  W.  Fall 
until  devested  by  operation  of  law  or  by  his 
voluntary  act.  He  has  parted  with  it  to 
Elizabeth  Eastin;  and  whether  any  con- 
■ideration  was  ever  paid  for  it  or  not  ia  im- 
material so  far  aa  the  plaintiff  ia  concerned, 
for  sbe  is  In  no  position  to  question  the 
transaction,  whatever  a  creditor  of  Fall 
might  be  able  to  do." 

It  ii  somewhat  difficult  to  state  precisely 
and  succinctly  wherein  plaintiff  disagrees 
with  the  conclualons  of  tbe  supreme  court 
Connael  aays: 

"It  ia  not  claimed  that  the  Washington 


court  ootild  ersate  an  eqni^  in  lands  in  No- 
braslca  by  any  Ending  or  decree  it  might 
make,  and  thus  bind  the  courts  of  a  sistar 
atato;  hut  It  is  claimed  that,  where  right* 
and  equities  already  exist,  the  parties  be- 
ing within  the  Juriadiotion  of  the  court,  it 
can  divide  them  and  apportion  them  by  a « 
judgment  or  decree  which  •would  be  eon** 
elusive  upon  the  parties  in  any  auhaequent 
proceeding  in  a  court  having  jurigdiction  of 
tbe  lands,  for  the  purpose  of  quieting  the 
title  in  the  equitable  owner." 

If  we  may  regard  this  as  not  expressing 
a  complete  opposition  to  tbe  views  of  the  an- 
preme  court,  we  must  at  least  treat  it  aa 
contradicting  their  fundamental  principle, 
that  is,  that  tbe  decree,  as  such,  has  no 
extraterritorial  operation. 

Tbe  torritorial  limitation  of  tba  juriadio- 
tion of  courts  of  a  state  over  property  is 
another  stoto  baa  a  limited  exception  in  the 
jurisdiction  of  a  court  of  equity,  but  it  is  aa 
exception  well  defined.  A  court  of  equi'^, 
having  authority  to  act  upon  the  person, 
may  indirectly  act  upon  real  estate  in  an- 
other state,  through  the  instrumentality  of 
this  authority  over  tbe  person.  Whatever 
it  may  do  through  the  party,  it  may  do  to 
give  effect  to  iU  decree  respecting  prop- 
erty, whether  it  goes  to  the  entire  dlspoai- 
tion  of  it  or  only  to  affect  it  with  liens  or 
burdens.  Story,  Confl.  L.  9  544.  In  Freneh 
T.  Hay  (French  v.  Stewart),  22  Wall.  EBO- 
252,  22  L.  ed.  S67,  858,  this  court  said  that 
a  court  ot  equity,  having  jurisdiction  1<* 
personam,  has  power  to  require  a  defendant 
"to  do  or  to  refrain  from  doing  anything 
beyond  tbe  limits  of  it*  territorial  juris- 
diction which  it  might  have  required  to  be 
done  or  omitted  within  the  limits  of  anob 
territory."  The  extent  of  this  power  this 
court  has  alio  defined.  Watts  v.  Waddle,  8 
Pet.  3SS,  8  L.  ed.  437,  has  features  lik«  tba 
case  at  bar.  The  suit  waa  for  the  apeoifte 
performance  of  a  contract  for  the  eonv^ 
anoe  of  land.  It  became  necesaary  to  paM 
upon  tbe  effect  of  a  decree  requiring  the 
conveyance  of  the  lands  concerned.  The  d» 
cree  appointed  a  commissioner  under  a  stat- 
uto  of  the  state  to  make  the  conveyance  in 
case  the  defendants  or  any  of  them  failed 
to  make  the  conveyance.  Tbii  court  saidi 
"A  decree  cannot  operate  beyond  the  stato 
in  which  tbe  jurisdiction  is  exercised.  It  is 
not  In  the  power  of  one  state  to  prescribe 
the  mode  by  which  real  property  ahatl  b« 
conveyed  in  another.  This  principle  ia  too 
clear  to  admit  of  doubt."  In  reply  to  the 
conUntion  that  the  deed  of  the  commissioner 
waa  a  l^al  conveyance,  it  was  said:  "The 
deed  executed  by  tbe  eommiasioner  in  this  . 
case*must  be  considered  aa  forming  a  part  * 
of  the  proceedinga  In  the  court  of  chanoery, 
and  no  greater  effect  can  be  given  to  it  than 
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If  the  decree  itcelf,  bj  itotuU,  waa  mads  to 
operate  as  a  conveyaucs  in  Kentucky  oa  it 
does  in  Ohio." 

In  Watldo*  t.  Holman,  18  Fet  2G,  ST,  10 
L.  ed.  873,  SSS,  paaaiug  on  a  decree  made  by 
the  supreme  court  in  Maisachusetta  by 
tue  of  a  statute  of  that  state,  it  was  saii 

"No  principle  is  better  established  than 
that  the  disposition  of  real  estate,  whether 
li^  deed,  descent,  or  by  any  other  mode,  i 
b«  governed  by  the  lair  of  the  state  where 
the  lajid  is  situated." 

And  further: 

"A  court  of  chancery,  acting  in  personam, 
may  well  decree  the  conveyanoe  of  land  in 
any  other  state,  and  may  enforce  their  de- 
cree by  process  against  the  defendant.  But 
neither  the  decree  itself  nor  any  conveyance 
under  it,  except  by  the  person  in  whom  thi 
title  is  vested,  can  operate  beyond  the  juris 
diction  of  the  court." 

Bee,  also,  Uasaie  v.  WatU,  S  Crancb,  148, 
3  L.  ed.  181,  and  Milter  v.  Sherry,  2  Wall 
237,  248,  2«,  17  L.  ed.  827,  826,  830. 

In  Corbett  v.  Nutt,  10  Wall.  *64,  475,  IB 
L.  ed.  970,  979,  tbe  doctrine  w>*  repeated 
that  a  court  of  equity,  acting  upon  the  per- 
■on  of  the  defendant,  may  decree  a  convey- 
knee  of  land  situated  In  another  jurisdic- 
tion, and  even  in  a  foreign  country,  and  en- 
force tbe  execution  of  the  decree  by  process 
against  the  defendant;  but,  it  was  said: 
"Neither  its  decree  nor  any  conveyance  un- 
der it,  except  by  the  party  to  whom  tlie  title 
ia  vested,  is  of  any  eflicacy  beyond  the  juris- 
diction of  the  court,"  This,  the  court  de- 
clared, was  familiar  law,  citing  Watkins  v. 
Holman,  supra.  See  also.  Brine  v.  Hartford 
F.  Ins.  Co.  66  U.  8.  827,  039,  24  L.  ed.  8S8, 
Ml :  Phelps  v.  Mcl>anald,  99  U.  S.  at  page, 
SOS,  2S  L.  ed.  at  p.  476. 

In  Boone  v.  Chiles,  10  Pet.  177,  24S,  B  L. 
•d.  3S8,  412,  it  is  said  that  a  commtssioneT 
Is  in  no  sense  an  agent  of  the  party,  but 
is  an  officer  of  the  court,  and  acta  strictly 
wider  its  Buthority. 

Later  cases  assert  the  same  doctrine.  In 
Carpenter  v.  Strange,  141  TJ.  S.  87,  105, 
as  L.  ed.  8-10.  647,  11  Sup.  Ct.  Rep.  980, 
»aee,  a  court  of  New  York.had  declared  a 
>  deed  for  real  estate  situate  in  Tennessee 
null  and  void.  This  court  said  to  concede 
such  power  would  be  "to  attribute  to  that 
decree  the  force  and  effect  of  a  Judgment 
*i  rem  by  a  court  having  no  jurisdiction 
over  the  res."  And,  explaining  the  power  of 
a  court  of  equity,  said  that,  "by  means  of 
Its  power  over  the  person  ot  a  party,  a  court 
of  equity  may,  in  a  proper  case,  compel  him 
to  act  in  relation  to  property  not  within  its 
jurisdiction;  its  decree  iloes  not  operate 
directly  upon  the  property  nor  affect  the 
titk.  but  Is  made  efl'ectuat  throush  the 
Mareioii  of  the  defendant!  **•  for  hutance, ' 


by  directing  a  deed  to  be  executed  or  ean* 
eeled  by  or  on  behalf  of  the  party.    The 

court  'has  no  inherent  power,  by  the  mere 
force  of  its  decree,  to  annul  a  deed  or  to 
establish  a  title.'  Hart  v.  Sansom,  110  U. 
8.  161,  1S6,  28  L.  ed.  101,  103,  3  Sup.  Ct 

Hep.  esa- 

Whether  the  doctrine  that  a  decree  of  » 
court  rendered  In  consummation  of  equities, 
or  the  deed  of  a  master  under  it,  will  not 
convey  title,  and  that  the  deed  of  a  partj 
coerced  by  the  decree  will  have  such  effect, 
ii  illogical  OT  inconsequent,  we  need  not  in- 
quire, nor  consider  whether  the  other  view 
would  not  more  completely  fulfil  the  Consti- 
tution of  the  United  States,  and  that  what- 
ever may  be  done  between  the  parties  in  one 
state  may  be  adjudged  to  be  done  by  the 
courts  of  another,  and  that  the  decree  might 
be  regarded  to  have  the  same  legal  effect  as 
the  act  of  the  party  which  was  ordered  to  be 
done.  The  policy  of  a  state  would  not  b« 
violated.  Besides,  this  court  found  no  im* 
pediment  in  the  policy  of  a  state  in  the  way 
of  enforcing,  under  the  due  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States,  a  judgment  obtained  in  Missouri, 
sued  upon  in  Mississippi.  The  defense  was 
that  the  cause  of  action  arose  in  Misi^issippl, 
and  was  one  that  the  courts  of  the  state,  nn. 
der  its  laws,  were  forbidden  to  enforce.  The 
defense  was  adjudged  good  by  tbe  supreme 
court  of  Mississippi,  and  its  judgment  was 
reversed  by  this  court.  Fauntleroy  v.  Lum, 
210  U.  8.  230,  E2  L.  ed.  1039,  28  Sup.  Ct 
Rep.  04 1. 

In  Hart  v.  Sansom,  supra,  it  was  directly 
recognized  that  it  was  within  tbe  power  ot^ 
the  state  in  which  the  land  lies  to*provide,  ■ 
by  statute,  that,  if  the  defendant  is  not 
found  within  the  jurisdiction,  or  Tefnsea  to 
perform,  performance  In  his  behalf  may  be 
had  by  a  trustee  appointed  by  the  court  for 
that  purpose. 

In  Dull  V.  Blackman,  109  U.  8.  243,  246, 
247,  42  L.  ed.  733,  734,  18  8up.  Ct  Rep. 
333,  334,  while  recognizing  that  litigation  in 
regard  to  the  title  of  land  belongs  to  the 
courts  of  ths  state  where  the  land  ia  so  locat- 
ed, it  was  said:  "Although,  if  all  the  parties 
interested  in  ths  land  were  brought  person- 
alty before  a  court  of  another  state,  ita  de- 
would  l>e  conclusive  upon  them,  and 
thus,  in  effect,  determine  the  title." 

But,  however  plausibly  the  contrary  view 
may  be  sustained,  we  think  that  the  doctrine 
that  the  court,  not  having  jurisdiction  of 
the  ret,  cannot  affect  it  by  ita  decree,  nor  by 
a  deed  made  by  a  master  in  accordance  with 
the  decree.  Is  firmly  established.  The  em- 
barrasament  which  sometimes  results  from 
it  has  been  obviated  by  legislation  in  many 
itates.  In  some  states  the  decree  is  made  to 
operate  per  t«  as  a  source  of  title.     This 
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operktton  !■  glrcn  a  decree  in  Nflbraak^.  In 
other  fltetes,  power  fa  given  to  eertain  of- 
Scera  to  carry  the  decree  into  effect.  Such 
pov«r  ia  given  in  Washington  to  oommlB- 
■ioner*  appointed  b;  the  court.  It  wai  in 
pnnuBitce  of  tbii  power  that  the  deed  in  the 
suit  at  bar  was  executed.  But  thin  l^isla- 
tion  doei  not  affect  the  doctrine  which  we 
have  exprsiaed,  which  resti,  as  we  have  said, 
on  the  well- recognized  principle  that,  when 
the  subject  matter  ol  a  suit  in  a  court  of 
equity  ia  within  another  state  or  country, 
bat  the  parties  within  the  jurisdiction  ol  the 
court,  the  suit  may  be  maintained  and 
remedies  granted  which  may  directly  affect 
and  operate  upon  the  person  of  the  defend- 
ant, and  not  upon  the  subject-matter,  al- 
though the  subject-matter  it  referred  to  in 
the  decree,  and  the  defendant  is  ordered  to 
do  or  refrain  from  certain  acts  toward  it, 
and  it  is  thus  ultimately  but  indirectly  af- 
fected by  the  relief  granted.  In  such  case, 
the  decree  is  not  of  itself  legal  title,  nor 
does  it  transfer  the  l%al  title.  It  must  be 
executed  by  the  par^,  and  obedience  is  oom- 
pelled  by  proceedings  in  the  nature  of  con- 
it  tempt,  attachment,  or  sequestration.  On  the 
•  other  hand,  where  the  suit  ii'strictty  local, 
the  subject-matter  is  specific  property,  and 
the  relief,  when  granted,  is  such  that  it 
mutt  act  directly  upon  the  subject-matter, 
and  not  upon  the  person  of  the  defendant, 
the  jurisdiction  must  be  exercised  in  the 
state  where  the  subject-matter  Is  situated. 
S  Pom.  Eq.  Jur.  %i  1317,  131S,  and  notes. 

This  doctrine  is  entirely  consistent  with 
the  provision  of  the  Constitution  of  the 
United  States,  which  requires  a  judgment 
in  any  state  to  be  given  full  faith  and  credit 
In  the  courts  of  every  other  state.  This  pro- 
vlaioB  doea  not  extend  the  jurisdiction 
the  courts  of  one  state  to  property  situated 
in  another,  but  only  makes  the  judgment 
rendered  conclusive  on  the  merits  of  the 
claim  or  subject-matter  of  the  suit.  "It  does 
not  carry  with  it  into  another  state  the  ef- 
ficacy of  a  judgment  upon  property  or  per- 
sons, to  be  enforced  by  execution.  To  give 
It  the  force  of  a  judgment  in  another  state, 
It  must  be  made  a  judgment  there;  and  can 
only  be  executed  in  the  latter  as  its  laws 
may  permit."  IkrEbnoyle  v.  Cohen,  13  Pet 
312,  10  L,  ed.  177. 

Plaintiff  seems  to  contend  for  a  greater 
efficacy  for  a  decree  In  equity  affecting  real 
property  than  is  given  to  a  judgment  at  law 
for  the  reeovery  of  money  simply.  The  case 
of  Burnley  v.  Stevenson,  24  Ohio  St.  474,  IS 
Am.  Rep.  021,  in  a  sense  susUins  her.  The 
action  was  brought  in  one  of  the  courts  of 
Ohio  for  the  recovery  of  the  possession  of 
certain  lands.  The  defendant  set  up  In  de- 
fense a  conveyance  of  the  same  lands,  made 
by  a  master    commissioner,    in    accordance 


with  a  decree  of  a  court  In  Centneky,  in  a 
suit  for  specific  perfonnanca  of  a  contrkot 
oonoeming  the  lands.  The  defendant  in 
Burnley  v.  Stevenson  claimed  title  under  the 
master's  deed.  The  court  declared  the  prin- 
ciple that  a  court  of  equity,  having  Hu 
parties  before  it,  could  enforce  specific  per- 
formance of  a  contract  for  lauds  situato  in 
another  jurisdiction  by  compelling  the  par- 
ties to  make  a  conveyance  of  them,  but  said 
that  it  did  not  fallow  that  the  oourt  could 
"make  its  own  decree  operate  as  such  eon> 
veyance."  And  it  was  decided  that  the  de- 
cree could  not  have  such  effect,  and,  aa  it  j* 
could  not,  it  was  "clear  that  a  deed'exe-* 
cuted  by  s  master,  under  the  direction  of 
the  court,"  could  "have  no  greater  effecL' 
Watts  V.  Waddle,  0  Pet  399, 8  L.  ed.  437,  and 
Page  V.  McKee,  3  Bush,  13fi,  96  Am.  Deo.  201, 
were  cited,  and  the  master's  deed,  the  court 
said,  "must,  therefore,  be  regarded  as  a  nul< 
lity."  But  the  court  decided  that  the  "de- 
cree was  in  personam,  and  bound  the  con- 
sciences of  those  against  whom  it  was  ren- 
dered." It  became,  it  was  in  effect  said, 
a  record  of  the  equities  which  preceded  It, 
and  of  the  fact  that  it  had  become,  and  it 
was,  the  duty  of  the  defendants  in  the  suit 
to  convey  the  legal  title  to  the  plaintiff. 
This  duty,  it  was  further  said,  could  have 
been  enforced  "by  attachment  as  for  con- 
tempt; and  the  fact  that  the  conveyanoe 
was  not  made  in  pursuance  of  the  order 
does  not  affect  the  validity  of  the  decree, 
in  so  far  as  it  determined  the  eqaitabla 
rights  of  the  parties  In  the  land  in  contro- 
versy. In  our  judgment,  the  parties,  and 
those  holding  under  them  with  notice,  ara 
still  bound  thereby." 

The  court  proceeded  to  say  that  it  mi^t 
be  admitted  that  the  decree  would  not 
constitute  a  good  defense  at  law,  but  that 
it  was  a  good  defense  in  equity,  as,  under 
the  Code  of  Ohio,  equitable  as  well  as  legal 
defenses  might  be  set  up  in  an  action  for 
the  reeovery  of  land,  and  from  this,  and 
the  other  propositions  that  were  expressed, 
concluded  that,  as  the  decree  had  the  effect 
in  Kentucky  of  determining  the  equities  of 
the  parties  to  the  land  in  Ohio,  the  courts 
of  the  latter  state  "must  accord  to  it  the 
same  effect,"  in  obedience  to  the  due  faith 
and  credit  clause  of  the  Constitution  of 
the  United  States.  "True,"  the  court  ob- 
served, "the  courts  of  this  state  cannot  en- 
force the  performance  of  that  decree,  by 
compelling  the  conveyance  through  ita 
process  of  attachment;  hut,  when  pleaded 
in  our  courts  as  a  cause  of  action,  or  as  a 
ground  of  defense.  It  must  be  regarded  as 
conclusive  of  all  the  rights  and  equities 
which  were  adjudicated  and  settled  therein, 
unless  it  be  Impeached  for  fraud.  See  cases 
supra;  also  Davis  r.  Headley,  22  H.  J.  E^ 
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116}  Brown  t.  Ijmdiigloa  ft  D.  R.  Co.  13  N. 
J.  Eq.  lei  i  Dobion  V.  Pearee,  12  N.  Y.  1B6, 
82  Am.  Dec  162;  Bank  of  United  States  t. 

*  UerchautB'  Bank,  7  Oill,  416." 

■  *It  may  be  doubted  if  tlie  eases  cited  b; 
the  learned  eonit  austain  its  concIUBion. 
But  we  will  not  stop  to  reriew  tbem,  or 
to  trace  their  accordance  with  or  their  dis- 
tinction from  the  cases  vhich  we  have  cited. 
The  latter  certainly  accord  with  the  weight 
of  aothoritj.  There  is,  however,  mucli 
temptation  in  the  facta  of  tliia  case  to  follow 
the  ruling  of  the  «npreine  court  of  Ohio.  Ah 
we  have  seen,  the  husband  of  the  plaintiff 
brought  suit  against  her  in  Washington  for 
divorce,  and,  attempting  to  avail  himself 
of  the  laws  of  Washington,  prayed  also  that 
the  land  now  in  controversy  be  awarded  to 
him.  She  appeared  in  the  action,  and,  sub- 
mitting ia  the  Jnriadictiou  which  he  had  in- 
voked, made  counter  ehargea  and  prayers 
for  relief.  She  established  her  charges,  she 
ynt  granted  m  divorce,  and  the  land  de- 
treed  to  her.  He,  then,  to  defeat  the  de- 
Bee,  and  in  fraud  of  her  rights,  conveyed 
the  land  to  the  defendant  in  this  suit  This 
ia  the  finding  of  the  trial  court.  It  is  not 
queationed  by  the  supreme  court;  but,  as 
the  ruling  of  the  latl«r  court,  that  the  de- 
eree  in  Washington  gave  no  such  equities 
■i  oonid  be  recognized  in  Nebraska  as  justi- 
fying an  action  to  quiet  title,  does  not  of- 
tald  the  Constitution  of  the  United  States, 
m  are  constrained  to  affirm  its  judgment. 
6o  ordered. 


Mr.  Joatiee  Holmes,  concurring  special- 

I  am  not  prepared  to  dissent  from  the 
judgment  of  the  court,  but  my  reasons  are 
different  from  those  that  have  been  stated. 

The  real  question  concerns  the  effect  of 
the  Washington  decree.  As  between  the 
parties  to  it,  that  decree  established  in 
Washington  a  persoual  obligation  of  the 
hnsband  to  convey  to  his  former  wife,  A 
personal  obligation  goes  with  the  person.  If 
the  busliand  had  mode  a  oontraot,  valid  by 
the  law  of  Washington,  to  do  the  same 
tUng.  1  think  there  U  no  doubt  tiiat  the 


contract  would  have  been  binding  in  ^ 
Nebraska.  £z  parte 'Pollard,  4  Deacon,;' 
Bankr.  27,  40;  Palsoa  v.  Stewart,  167  Mass. 
211,  36  L.R.A.  771,  57  Am.  St.  Rep.  452, 
45  N.  E.  737.  So  I  conceive  that  a  Wash- 
ington decree  for  the  specific  performance 
of  such  a  contract  would  be  entitled  to  full 
faith  and  credit  as  between  the  parties  iu 
Nebraska.  But  it  does  not  matter  to  its 
constitutional  effect  what  the  gronnd  of  the 
decree  may  t>e,  whether  a  contract  or  some- 
thing else.  Fauntleroy  v.  Lum,  210  U.  S. 
230,  62  L.  ed,  1039,  28  Sup.  Ct.  Rep.  641, 
(In  this  case  it  may  have  been  that  the 
wife  contributed  equally  to  the  accumula- 
tion of  the  property,  and  so  had  an  equitable 
claim.)  A  personal  decree  is  equally  with- 
in the  jurisdiction  of  a  court  having  the 
person  within  its  power,  whatever  its 
ground  and  whatever  it  orders  the  defend- 
ant to  do.  Therefore  I  think  that  this 
decree  was  entitled  to  full  faith  and  credit 
in  Nebraska. 

But  the  Nebraska  court  carefully  avoids 
saying  that  the  decree  would  not  be  bind- 
ing between  the  original  parties,  had  th* 
husband  been  before  the  court.  The  ground 
on  which  it  goes  is  that  to  allow  the  judg- 
ment to  affect  the  conscience  of  purchasers 
would  be  giving  it  an  effect  tn  ram.  It 
treats  the  case  as  standing  on  the  same 
footing  as  ttiat  of  an  innocent  purchaser. 
Now,  if  the  court  saw  flt  to  deny  the  effect 
of  a  judgment  upon  privies  in  title,  or  if  it 
considered  the  defendant  an  innocent  pur- 
chaser, I  do  not  see  what  we  have  to  do 
with  ita  decision,  however  wrong.  I  do  not 
aee  why  it  is  not  within  the  power  of  the 
state  to  do  away  with  equity  or  with  the 
equitable  doctrine  as  to  purchasers  with 
notice  If  It  sees  fit.  Still  less  do  I  see  bow 
a  mistake  as  to  notice  could  give  us  juris- 
diction. If  the  judgment  binds  the  defend- 
ant, it  ia  not  by  Ita  own  operation,  even 
wIUi  the  Constitution  behind  It,  but  by  the 
obligation  imposed  by  equity  upon  a  pur- 
chaser with  notice.  The  ground  of  decision 
below  was  that  there  was  no  such  obligation. 
The  decision,  even  if  wrong,  did  not  deny 
to  the  Waahington  decree  ita  full  effect 
Bagley  v.  Qeneral  Tire  Eztlnguiaher  Co.  212 
U.  S.  477,  480,  S3  L.  ed.  B06,  613,  i»  Snp. 
Ct.  Bep.  341. 
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UBS.  FRANCES  E.  WATERMAN,  Wits  of  ! 
Cbarle*  A.  Crane,  Appt., 

CANAL-LOUISIANA  BANK  &  TRUST 
COMPANY,  Executor  of  ths  Lut  Will 
knd  Testament  of  CaroliiiA  Stuinu'd 
Tilton,  DeeeaMd,  »t  a\. 

OODKTB    (i    403*)-'riDEBAI.    COmtTB— COH- 

n.icTirro  Jusibdiction  —  Probate  amd 
Adui.vistbation  Proceiduob. 
1.  A  Federal  court  of  cbaneerj  ha*  Jn- 
risdictioD,  nhere  the  proper  diveriitf  of 
citlzenihip  exista,  to  determine  the  inter' 
«st  of  an  heir  in  an  alle^d  lapsed  legacy 
Mid  the  consequent  increase  in  the  residu- 
al; estate,  altnough  the  bill  also  asks  oth- 
«r  relief  which  cannot  be  granted  becauae 
it  would  interfere  with  the  ordiDBry  aet- 
tlement  of  the  estate  in  tiie  state  probata 
«onrt 

SM.  Nate.— Tor  other  cbim,  u«  CooHb,  OanL 
.  ii  1341,  13»:    Dec  Die  |  UJ.*] 


ant  that  hU  absence  will  defeat  ths  juris- 
diction of  a  Federal  court  of  chancery  over 
a  suit  brought  by  an  heir  against  tlie  ax- 
Mutor  and  other  heirs,  to  dstennine  her 
interest  in  an  allied  lapsed  legacy  and 
the  consequent  Increase  in  the  residuary 
eatate,  in  view  of  the  proTisioni  of  U.  B. 
Ret.  Stat.  §  737,  U.  S.  Comp.  SUt.  1001,  p. 
DST,  and  of  equity  rule  47,  which  permit 
th«  court  to  proceed  with  the  trial  and  ad- 
jndicatioD  of  a  suit  aa  between  the  partiei 


paarin^,    providing    their    rights 
prejudiced  by  the  decree  te  Im  randered. 

[M.  Not«.— For  other  cbmi,  —  -— —    "— 
Dig.  I  nS;    Dec.  Dls.  |  («.•] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  ths  Eastern  Diatriot 
of  Louisiana  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  bill  filed  by  an 
heir  against  an  executor  and  other  beirs, 
for  the  determination  of  the  former's  inter- 
«at  in  an  alleged  lapsed  t^acy  and  the  con- 
•equeut  increase  in  the  residuary  estate. 
Reversed  and  remanded  tor  further  proceed- 
ings. 

The  facts  are  stated  In  the  opinion. 

Messrs.  E.  Howard  HcCaleb  and  E. 
Howard  HcOaleb,   Jr.,   for  appellant. 

Memri.  Edgar  H.  Farrar,  Janiea  Uc- 
Connall,  Charlea  K.  Fenner,  George  O. 
Walah,  George  H.  Terrlberr7,  H.  Gsr- 
Uuid  Dnpre,  Wall«r  Gnlon,  Victor  Iie- 
orr,  William  C,  Dufour,  B.  McC.  Lawra- 
WW,  Pierra  Crabites,  and  E.  Qeneres  Du- 
fMir  for  appellees. 


Ur.  Jiutioe  Daj  delivered  tlie  opinloB* 
of  the  court: 

This  ease  preaents  a  question  of  jtirisdi^ 
tion  eonoaming  tha  rl^t  of  tlie  United 
States  circuit  oourt  to  entertain  a  certain 
bill  in  equity.  Fraaces  E.  Waterman,  wife 
of  Chiirles  A.  Crane,  a  resident  of  Chicago, 
in  the  stete  of  Illinois,  and  a  eitisen  of 
that  state,  joined  I?  her  husband,  also  a 
citiECU  of  Illinois,  brought  the  suit  in  ths 
United  Stetes  circuit  oourt  against  the  Ca- 
nal-Louisiana Bank  ft  Trust  Company,  ^ecu- 
tor  of  the  last  will  and  testament  of  Caro- 
line Stannard  Tilton,  deceased,  a  citixen  of 
the  stete  of  Louisiana  and  aa  inliabitant  g 
of  the'eastem  district  of  Louisiana,  and  al-  • 
so  against  the  Cliarity  Hospital  of  New  Or- 
leans, St.  Ann's  Asylum,  Protestant  Episco- 
pal Orphan  Asylum,  Home  for  iDcurables, 
Christian  Woman's  Exchange,  Stete  Insane 
A^lum  of  Jactson,  Louisiana,  city  of  New 
Orleans,  and  Louisiana  Retreat,  conduotad 
by  the  Society  of  ths  Daughters  of  St  Vin- 
cent da  Paul,  all  and  each  of  them  being 
institutions  esteblished  imder  the  laws  at 
Louisiana,  and  dtisens  of  the  stete  of  Louis- 
iana, and  inhabitente  of  the  eastern  distriet 
of  Louiaiana;  also  against  Robert  Water- 
man and  Frederick  Waterman,  citieens  of 
the  stete  of  Louisiana,  and  inhabitante  of 
the  eastern  district  thereof.  The  hill  set 
forth  in  substance:  That  Caroline  Stan- 
nard  Tilton,  widow  of  Frederick  W.  Tllton, 
late  of  the  city  of  New  Orleans,  duly  made 
and  published  her  last  will  and  testament 
and  codicils  thereunto  annexed,  and  by 
said  wilt  and  codicils  said  Caroline  Stan- 
nard Tilton  gave  and  bequeathed  te  Rob- 
ert Waterman  the  sum  of  $3,000;  to  the 
B^d  Robert  Waterman  and  his  wife,  flitean 
premium  bonds;  to  Frederick  Waterman, 
«3,000;  to  Frederick  Tilton  Davis,  fl.OOO, 
and  the  whole  series  of  No.  0,9 BS  prs- 
mium  bonds.  That  the  aaid  Caroline 
Stannard  Tilton  departed  this  life  on 
or  about  the  0th  of  July,  1908;  that  the 
Canal-Louisiana  Bank  Je  Trnat  Company, 
executor  in  said  will  named,  duly  proved  the 
aame  in  the  oourt  of  probate  jnrisdlo- 
tion  in  and  for  the  parish  of  Orleans,  In 
the  stete  of  Louisiana,  and  undertook  the 
executorship  thereof,  and  possessed  iteelt 
of  the  personal  eaUte  and  eSsets  to  the  said 
testetrix  to  a  very  consider^le  amount, 
and  more  tlian  sufficient  to  discharge  her 
just  debte,   funeral   expenses,   and  legacies. 

The  complainant  further  avers  that  she 
is  the  sole  surviving  niece,  and  that  Robert 
and  Frederick  Waterman  and  Frederick  Til- 
ton Davis  are  the  sole  surviving  nephews, 
of  said  Caroline  Stannard  Tilten,  and  that 
there  are  no  other  persona  within  the  near- 
est degree  of  kinship  of  the  said  testetrix; 
and  that  the  said  Frederick  Tilton  Davis 
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naidM  Id  the  itcte  of  Alabuiut,  onUide  of 
tlie  conrtfa  jnriidiction. 
^      She  ATeri  th&t  the  said  EobsTt  W&termui, 

*  Vradericlc'Watcnnan,  and  Traderick  TUton 
Davia,  legateea  in  said  will,  became  entitled 
to  have  and  receive  their  aaid  respecti' 
legaejea,  and  did  receive  the  lame,  and,  a 
eordingly,  bj  nceiviDg  iaid  bequeita,  have 
renounced  tJia  lucccuion  of  said  Caroline 
Btannaid  Tiltoa,  deceaaed,  and,  bf  taking 
aaid  Icgaciea,  hare  renounced  all  their  rights 
•a  helra  at  law,  and  are  eatopped  and  de- 
barred from  claiming  any  portion  of  the 
•atate  undiapoaed  of,  because  of  oertain  pro- 
rlaioni  of  the  will,  which  are  Mt  forth  in 
the   bill. 

It  ia  further  averred  by  the  complainant 
that,  tfj  reaaon  of  the  renunclatioit  and  es- 
toppel of  laid  legateea,  the  complaioant  re- 
mains the  aole  heir  at  law  of  Caroline  Stan- 
nard  Tiltou,  and,  aa  auch,  is  entitled  to 
the  ahares  which  would  have  gone  to  Fred- 
erick and  Robert  Waterman  aad  Frederick 
Tilton  Davis,  of  the  aame  degree  and  col- 
lateral line,  by  right  of   accretion. 

She  further  avera  that  aaid  will  bequeathed 
to  tha  Charity  EoBpital  of  New  Orleans, 
12,000;  St  Ann's  Asylum,  $2,000;  Protes- 
tant Episcopal  Orphan  Asylum,  $2,000i 
Boma  for  Incurablea,  f2,000 ;  Home  for 
Inuuie,  $3,000;  aod  to  tha  Chriatian  Wo- 
man's Exchange,  tl.OOOi  and  that  after 
utiafacUon  of  the  foregoing  ipecial  legacies 
and  bequests,  and  after  payment  of  all 
oosta  and  axpenaea  of  aettlement  of  the 
tatate,  if  any  remained  thereof  nndiapoaed 
of,  the  teatatrix  willed  and  directed  that 
mch  real  due  abould  be  divided  between 
the  beneftciariea  of  the  charitable  bequests 
heretofore  made  to  the  various  inatitutions, 
the  divisions  to  be  made  pro  rata,  in  propor- 
tion to  the  amount  of  special  legacies  al- 
ready made  to  them,  respectively.  She 
•vera  that  at  the  time  of  making  said  will, 
and  at  the  time  of  the  death  of  s^d  testa- 
trix, there  was  no  auch  institution  or  cor- 
poration in  existence  known  aa  Home  for  In- 
sane, nor  was  the  testatrix  capable  of  Incoi^ 
porating  any  auch  institution  under  her 
will;  and  that  said  special  legacy  for  $3,000, 
and  tha  pro  rats  ahare  of  the  reaidue,  re- 
mained undispoaed  of  because  of  the  facta 
stated,  and  thereby  the  aum  of  $3,000  and 
the  pro  rata  share  of  the  proportion  of  the 
•state  undisposed  of  devolved  upon  the 
eompl^nant  aa  aole  legal  beir  and  next  of 
^  Un  to  aaid  Caroline  Stannard  Tilton.  And 

•  it  waa  averred  that'the  Christian  Woman'a 
Exchange  was  not  entitled  to  ahare  in  the 
residua,  because  the  bequest  to  it  of  $1,000 
was  not  a  charitable  bequest,  and  the  aaid 
Christian  Woman's  Exchange  was  not  one 
of  the  institutions  mentioned  In  the  will 
to  share  in  the  residue. 

Complidnant  atatea  that  tha  Insane  asylOBi 


aituatcd  at  Jackaon,  Louisiana,  tha  IJoulsi- 
ana  Retreat,  conducted  oy  the  Society  of  the 
Daughters  of  Charity  of  St  Vincent  dePau^ 
and  the  city  of  New  Orleans,  claim  and  as- 
sert their  right  to  take  and  receive  the 
amount  of  said  lapsed  and  caducous  lega- 
cies, asserting  that  the  testatrix  intended 
them  as  beneficiaries  of  her  bounty,  and  a» 
particular  legacies  under  her  will,  instead 
of  the  Home  for  Insane.  And  the  plain- 
tiff denies,  for  reasons  stated  in  the  bilV 
that  either  of  them  ia  entitled  to  receiv* 
auch  legacies  intended  for  the  Home  for 
Inaane,  and  she  charges  that  the  amount 
falling  to  her  as  sole  legal  heir  and  nwrt 
of  kin,  because  of  her  right  to  the  lapsed 
legacies  bequeathed  to  the  nonexisting  Homs 
for  Insane'a  share  in  the  residue,  together 
with  that  part  and  proportion  of  the  estate 
accessory  and  appurtenant  thereto,  exceeds 
the  aum  of  $90,000,  which  the  is  entitled  to 
out  of  the  eatate.  She  charges  that  the 
estate,  after  payment  of  the  special  lega- 
cies, charges,  and  costs  of  administration, 
will  amount  to  more  than  a  residue  of 
$350,000.  She  charges  that  the  executor 
refuaea  to  do  or  make  any  satisfairtioit  what* 
ever  in  respect  to  her  Just  demands,  and  the 
oomplninant  avera  that  she  has  no  sufficient 
remedy  under  the  rules  of  common  law,  and 
must  resort  to  a  court  of  equity  for  ade- 
quate relief.  And  the  prayer  of  the  bill 
ia;  "Wherefore,  your  oratrix  prays  that 
this  court  do  order,  adjudge,  and  deeree 
that  (1)  that  the  particular  legacy  con* 
tained  In  the  laat  will  and  testament  of 
Caroline  Stannard  Tilton,  deceased,  to  ao- 
celled  'Home  tor  Insane,'  and  also  the  In- 
terest of  aaid  legatee  in  the  reaidue  or  reaid- 
uum  of  said  testatrix's  estate,  be  declared 
caducous,  to  hare  lapsed,  because  of  the  nn> 
certainty  and  nonexlatance  of  aaid  legateei 
(S)  that  it  be  further  declared  and  decreed  « 
that  Robert  Waterman  and'Frederick  Wa-7 
terman  have  renounced  and  abandoned  aH 
their  right,  title,  and  interest  as  bein  of 
said  Caroline  Stannard  Tilton,  deceaaaiV  is 
the  aaid  lapsed  and  caducous  legacy  made  In' 
favor  of  the  ao-ealled  'Home  for  Inaana;* 
(3)  that  It  be  farther  adjudged  and  de- 
creed that  your  oratrix,  aa  the  nearest  aole 
heir  and  next  of  kin  of  said  Caroline  Stan- 
nard Tilton,  deceased,  capable  of  inheriting, 
ia  alone  entitled  to  the  amount  ot  the  cadn- 
cona  and  lapaad  apecial  legacy  bequeathed 
to  the  aaid  ao-eall«l  'Boms  for  Insane,'  for 
the  sum  of  three  thousand  dolUra  ($3,000), 
and  to  the  proportionate  ahare  of  aaid  non- 
existing  and  uncertain  legatee  in  the  resi- 
due of  tha  estate  of  aaid  Caroline  Btannard 
niton,  and  that  tha  Oanal-Lonialana  Bank 
ft  Truat  Company,  sxeeutor  of  said  deoease<^ 
Caroline  Stannard  Tilton,  he  condemned  to 
pay  orer  and  dsUtw  te  yonr  oratrix  tb» 
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whole  unonnt  of  atii  caducoui  special 
key,  together  with  the  proportionate  ihare 
and  interest  to  said  so-called  'Home  for  In- 
sane' in  the  residue  or  the  estate  of  said  de- 
eeaaed  remaining  after  the  papnent  of  the 
particular  legacies  and  the  costs  of  adminis- 
tratioQ  of  her  estate,  and  for  such  further 
sum  as  the  court  maj  find  to  be  justly  due 
and  owing  unto  jour  oratriz  as  legal  heir 
and  next  of  kin  of  the  said  Caroline  Stan- 
nard  Tilton;  (4)  and  that  it  be  further  or- 
dered and  decreed  that  the  Christian  Wom- 
an's Exchange  is  not  s  charitable  institu- 
tion, or  entitled,  aa  such,  under  said  will, 
to  partioipat«  or  receive  any  share  or 
tion  of  th«  residue  of  the  estate  of  said  de- 
ceased; (S)  and  that  an  account  be  taken 
of  the  persona]  estate  and  effects  of  the  said 
testatrix  coming  to  the  hands  of  the  said 
azecutor,  or  of  any  person  or  persons  by  its 
order  or  for  its  use,  and  also  of  the  said 
testatrix's  funeral  expenses,  debts,  l^acies, 
and  costs  of  admlntstration,  and  especially 
showing  the  residue  remaining  in  the  hands 
of  the  said  exeeutor  after  making  the  afore- 
said deduction,  and  that  the  same  may  be 
applied  in  due  course  o(  adraininatration, 
and  that,  for  these  purposes,  proper  direc- 
tions may  be  given. 

"And  your  oratrlx  further  prays  tor  all 
general  and  equitable  relief,  as  well  as  all 

5  costs." 

*  'From  an  early  period  in  the  history  of 
this  eourl;  cases  have  arisen  requiring  a 
eousideratiou  and  determination  of  the  ja- 
risdietlon  of  the  eonrts  of  the  United  Btates 
to  entertain  suits  against  administrators 
and  executors  for  the  purpose  ot  estahlisbing 
claims  against  estates,  and  to  have  a  deter- 
mination of  the  righte  ot  persons  claiming 
an  inteieat  therein.  And  this  court  has  had 
occasion  to  consider  how  far  the  jurisdiction 
In  equity  of  the  courts  of  the  United  States 
in  such  matters  may  be  affected  by  the  stat- 
utes of  the  states  providing  for  courts  of  pro- 
bate for  the  establishment  of  wills  and  the 
settlement  of  estates.  We  will  not  stop  to 
analyse  or  review  in  detail  all  these  cases, 
as  they  have  been  the  subject  ot  frequent 
and  recent  consideration  in  this  court.  The 
general  rule  to  be  deduced  from  them  is 
that,  inasmuch  as  the  jurisdiction  of  the 
oourta  ot  the  United  States  is  derived  from 
the  Federal  Constitution  and  statutes,  that, 
in  so  far  as  controversies  between  cttisens  of 
different  states  arise  which  are  within  the 
established  equity  jurisdiction  of  the  Feder- 
al courta,  which  is  like  unto  the  high  court 
of  ehaneery  in  England  at  the  time  of  the 
adoption  of  the  judicial;  aet  of  1789  [I 
Stat,  at  L.  73,  chap.  20],  the  jurlsdietien 
may  be  exercised,  and  la  not  subject  to  limi- 
tations or  restraint  by  stats  l^slation  es- 
tablishing  aourta    of    prohats,    and   glTing 


them  jurisdiction  over  similar  matters.  This 
court  has  uniformly  maiutained  the  right  of 
Federal  courts  of  chancery  to  exercise  orig- 
inal jurisdiction  {the  proper  diversi^  of 
citizenship  existing)  in  favor  ot  creditor^ 
legatees,  and  heirs,  to  establish  their  claims 
and  have  a  proper  execution  of  the  trust  as 
to  them.  In  various  forms  these  principles 
have  been  asserted  in  the  tollcwing,  among 
other,  cases:  Suydam  t.  Broadnax,  14  Pet, 
67,  10  L.  ed.  357;  Hyde  v.  Stone,  20  How. 
170,  I7G,  16  L.  ed.  874,  876;  Green  t. 
Creighton  (Kendall  v.  Creighton)  23  How. 
BO,  IB  L.  ed.  4IS;  Payne  v.  Hook,  7  Wall. 
42S,  IQ  L.  ed.  200;  Lawrence  v.  Nelson,  143 
U.  B.  215,  30  If.  ed.  130,  12  Sup.  Ct.  Rep. 
440;  Hayes  v.  Pratt,  147  U.  8.  657,  570,  37 
L.  ed.  279,  284,  13  Sup.  Ct.  Rep.  503;  Byen 
V.  McAuley,  149  U.  S.  808,  37  U  ed.  867, 
13  Sup.  Ct.  Rep.  fi06;  Ingersoll  t.  Coram, 
211  U.  S.  336,  63  L.  ed.  208,  29  Sup.  Cb 
Rep.  92. 

The  rule  stated  in  many  cases  in  thU 
court  affirms  the  jurisdiction  of  the  Federal 
courts  to  give  relief  of  the  nature  stated,  J 
'notwithstanding  the  statutes  of  the  state  un- 
dertake to  give  to  state  probate  courts  exclu- 
sive jurisdiction  over  all  matters  concerning 
the  settlement  of  accounts  of  executors  and 
administrators  in  the  distribution  of  es- 
tates.  This  rule  is  subject  to  certain  quali> 
ficatione,  which  we  may  now  notice.  The 
courts  of  the  United  States,  while  they  maj 
eise  the  jurisdiction,  and  may  make  de- 
crees binding  upon  the  parties,  cannot  seica 
and  control  the  property  which  is  in  tha 
possession  of  the  state  court.  In  Bjers  t. 
McAuley,  supra,  the  rule  waa  thus  tersely 
stated  by  Mr.  Justice  Brewer,  delivering  the 
opinion  of  the  court: 

''A  citizen  of  another  state  may  establish 
ebt  against  the  estate.  Yonley  t.  Laven- 
der, 21  WalL  270,  22  L.  ed.  636;  Hess  ▼. 
Reynolds,  113  U.  S.  73,  28  L.  ed.  027,  0 
Sup.  Ct  Rep.  377.  But  the  debt  thus  estab- 
lished must  take  its  place  and  share  of  the 
estate  as  administered  by  the  probate  court; 
and  it  cannot  bs  enforced  by  process  di- 
rectly against  the  property  of  the  decedent. 
Yonley  t.  Lavender,  supra.  In  like  manneri 
a  distributee,  citizen  of  another  state,  may 
establish  his  right  to  a  share  in  the  estate, 
and  enforce  such  adjudication  against  the 
administrator  personally,  or  his  suretiei 
(Payns  v.  Hodk,  7  Wall.  42S,  10  L.  ed.  280)  i 
or  against  any  other  parties  subject  to  lia- 
bility (Borer  r.  Chapman.  110  U.  S.  687,  SO 
L.  ed.  632,  7  Sup.  Ct  Rep.  342),  or  in  any 
other  way  which  does  not  disturb  the  pos- 
seulon  of  the  property  by  the  state  court. 
(See  tha  many  eases  heretofore  cited.)" 

In  a  late  ease,  where  the  subject  was  giv- 
en consideration  in  this  court  (Farrell  v. 
CBriaa  [O'Callaghan  v.  03rien]  199  U.  8. 
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8S,  60  L.  ed.  101,  26  Sup.  Ct.  Kep.  TZ7), 
while  the  rule  ot  the  earlier  casea  w»a  stated 
and  their  biDdlng-  force  admitted,  it  waa  laid 
down  that  the  circuit  court  of  the  United 
Btate*  couid  not  entertain  jurisdiotion  of  a 
bill  to  Ect  aside  the  probate  of  a  will  in  the 
■tate  of  Wssliingtoo,  because,  bj  the  statutes 
of  that  state,  the  proceeding  was  one  pure- 
ly in  rem,  and  not  a  suit  inter  partes,  sus- 
tainable in  a  court  of  equity.  That  ease 
rBoognized  what  prsTions  cases  bad  held, — 
that,  in  proceadingB  purel;  of  a  probate 
ebaracter,  there  wa«  no  juriidiction  in  the 

•  Federal  courts.    This  wa«  in  harmonjr  with 

•  the  mis 'theretofore  laid  down  in  Byen  t, 
UoAnlej,  supra,  in  which  ft  was  held  that 
the  Federal  court  could  not  exercise  original 
Jnrlidietion  to  draw  to  it«elf  the  entire 
settlement  of  the  estate  ot  the  decedent  and 
the  account*  of  administration,  or  the  power 
to  determine  all  claims  against  the  estate. 
But  it  vas  there  decided  that  a  circuit  court 
of  the  United  States  could  entertain  Jurla- 
dietion  in  favor  of  citizens  of  other  state*, 
to  determine  and  award  bf  decrees  binding 
4»  perfonam  their  shares  in  the  estates. 

In  Tiew  of  the  cases  cited,  and  Uie  rule* 
thai  established,  it  is  evident  that  the  bill 
in  thi*  case  goes  too  tar  in  asking  to  have 
an  acoountiog  of  the  estate,  such  as  can  onlj 
be  bad  in  the  piobat«  court  having  Jurisdic- 
tion of  the  matter;  for  It  is  the  result  of 
the  cases  that,  in  so  far  as  the  probate  ad- 
ministration of  the  estate  i*  concerned  In 
the  payment  of  debts,  and  the  settlement  of 
the  accounts  bj  the  executor  or  administra- 
tor, the  jurisdiction  ot  the  probata  court 
maj-  not  be  interfered  with.  It  is  also  true, 
as  was  held  in  the  court  below  in  the  caae 
at  bar,  that  the  prior  possession  of  the  state 
probate  court  cannot  be  Interfered  with  by 
the  decree  of  the  Federal  court.  Still,  we 
thinic  tbere  is  an  aspect  of  this  ease  with' 
in  the  Federal  jurisdiction,  and  for  which 
relief  may  be  granted  to  the  complainant, 
if  she  makes  out  the  all^^tions  ot  her  bill 
nnder  the  other  prayers,  and  the  prayer  for 
general  relief  therein  contained.  Under 
•ueh  prayer,  a  court  of  equity  will  shape 
its  decree  according  to  the  equity  of  the 
«Bae.  Walden  t.  Bodley,  14  Pet.  164,  10  L. 
ed.  401. 

The  complainant,  a  dtizen  ot  a  different 
state,  bring*  her  bill  against  the  executor 
and  certain  l^atee*  named,  who  are  like- 
wise citiEen*  of  another  state,  and  are  all 
eitizens  ot  Louisiana,  where  the  bill  was 
fUed,  except  one,  who  was  beyond  the  juris- 
diction ot  the  court;  and,  for  the  reasons 
stated  In  her  bill,  she  asks  to  have  her  in- 
terest in  the  l^!«cy  alleged  to  ba  lapsed  and 
the  residuary  portion  of  the  estate  estab- 
lished. 

This  oontroveray  is  within  the  equity  jn- ' 


risdietion  of  the  court*  ot  the  United  States,  J 
as  heretofore  recognized  In  this*court,  and* 
euoh  jurisdiction  cannot  be  limited  or  in 
anywise  curtailed  by  state  legislation  as  to 
its  own  courts.  The  complainant,  it  i*  to 
be  noted,  does  not  seek  to  set  aside  the  pro- 
bate of  the  will,  which  the  bill  allege*  wa* 
duly  established  and  admitted  to  probata 
in  the  proper  court  of  the  state. 

The  United  States  circuit  court,  by  grant- 
ing this  relief,  need  not  interfere  with  the 
ordinary  settlement  of  the  estate,  the  pay- 
ment of  the  debt*  and  *pecial  legacies,  and 
the  determination  of  the  accounts  ot  funds 
in  the  hands  of  the  executor,  but  it  may, 
and  we  think  has  the  right  to,  determine, 
as  between  the  parties  before  the  oourt,  the 
interest  of  tbe  complainant  in  the  alleged 
lapsed  l^Bcy  and  residuary  estate,  because 
of  the  facts  presented  in  tbe  bilL  The  de- 
cree to  be  granted  cannot  interfere  with  the 
possession  of  the  estate  in  the  hands  of  the 
executor,  while  being  administered  In  tbe 
probate  courts  but  it  will  be  binding  upon 
the  executor,  and  may  be  enforced  against 
it  personally.  If  the  Federal  court  finds  thai 
the  complainant  is  entitled  to  the  alleged 
lapsed  legacy  and  the  residue  of  the  estate, 
while  it  cannot  interfere  with  the  probato 
court  in  determining  the  amount  of  the  resi- 
due arising  from  the  settlement  of  tbe  es- 
tate in  the  conrt  ot  probate,  the  decree  can 
find  the  amount  ot  the  residue,  as  deter- 
mined by  tbe  administration  in  tbe  probate 
conrt  In  the  hands  of  tbe  executor,  to  belong 
to  the  complainant,  and  to  be  held  In  trust 
for  her,  thus  binding  tbe  executor  personal- 
ly, as  was  tbe  caae  in  Payne  v.  Hook  and 
IngenoU  r.  Coram,  supra. 

It  Is  to  be  presumed  that  the  probate 
court  will  respect  any  adjudication  which 
might  be  made  in  settling  the  rights  of  par- 
ties in  this  suit  in  the  Federal  court.  It  has 
been  frequently  held  fn  thi*  court  that  a 
judgment  ot  a  Federal  court  awarding  prop- 
erty or  rights,  when  set  up  in  a  state  conrt, 
it  its  effect  Is  denied,  presents  a  claim  of 
Federal  right  which  may  be  protected  in 
this  court. 

The  circuit  eourt  In  this  ease  construed 
the  bill,  in  view  ot  Its  broad  prayer  tor  re-  ^ 
lief,  a*  one  which  undertook  to  take  the*en-  * 
tire  settlement  of  the  estate  from  the  bands 
of  tbe  probate  court,  and  denied  the  juris- 
diction ot  the  circuit  court  of  tbe  United 
States  in  the  premise*.  We  are  of  opinion 
that,  to  the  extent  stated,  the  bill  set  np  a 
valid  ground  for  relle[;  and,  while  all  that 
it  asks  cannot  be  granted,  enough  was  stated 
in  it  to  make  a  caae  within  tbe  jurisdieUon 
of  the  Federal  ooorts  within  tbe  princlplet 
we  have  stated. 

At  the  last  term  of  the  eonrt,  oonnsel  In 
this  case  ware  Invited  to  file,  on  or  before 
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the  flnt  dm;  of  tfa«  presant  term  o(  eonrt, 
brief*  upon  the  queatioii  whether  Frederick 
TiltoD  Davis,  averred  in  the  bill  to  be  ■ 
nsideut  of  the  stAte  of  AUb&ma,  uid  out- 
■ide  of  the  juriBdiction  of  the  court,  ii  an 
indispensable  partj  to  the  suit,  and,  in  hii 
abaence,  a  diamisHal  of  the  cause  required 
for  irant  of  juriadietion  In  the  court  to  pro- 
ceed without  him.  These  brief*  h«Te  been 
filed  and  we  come  now  to  ooniider  this 
braoeb  of  the  caee.  In  so  doing,  it  ia  ei 
tial  to  remember  that  the  complaiuoafi 
cause  of  action  ia  primarily  against  the 
executor  of  the  eitate  for  a  decree  a^iiut  it 
oonceniing  the  right  of  the  complainant  to 
recover  because  of  the  allc^^  lapse  of  the 
legacy  to  the  Home  for  the  Insane,  and 
the  oonaequent  increase  in  the  residuai; 
portion  of  the  estate  to  be  diatributed  to  the 
heira  of  Mrs.  Tilton  because  of  the  allega- 
tion* contained  in  the  bilL  The  Watermaiia 
and  DaTis  are  made  parties  to  the  bill,  and 
aaked  to  be  excluded  from  a  participation 
in  the  reoovery  heeante  of  the  alleged  re- 
nnnciation  of  their  rights  In  the  succession 
to  Mt«.  Tilton.  If  it  shall  be  found  that 
tliej  Iiave  not  thus  renounced  their  inter- 
aa^  and  a  decree  be  rendered  tn  complain- 
ant's favor,  thej  are  entitled  to  participate 
in  the  recoverr.  Tliey  have  no  interest  in 
eommon,  however,  with  the  complainant, 
and  the  shares  of  the  complainant  and  other 
belis  are  separate  and  distinct  Tlie  ques- 
tion is,  therefore,  la  Davis  an  indispensable 
party'  to  this  suit,  hla  absence  creating  a 
want  of  jurisdiction  In  the  Federal  court  to 
proeeed  without  himT 

Section  737  of  the  Berieed  Statute*  of 
Uie  United  State*  (U.  B.  Comp.  Stat.  IQOl, 

J  p.  S87)  provides: 

■  '"When  there  ar«  aaTwaJ  defendant*  in 
•Of  *uit  at  law  or  in  equity,  and  one  or 
more  of  them  are  neither  inhabitants  of  nor 
found  within  tlie  district  in  which  the  init 
is  brought,  and  do  not  voluntarily  appear, 
the  court  may  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of  the 
suit  between  the  parties  who  are  properly 
before  It;  but  the  judgment  or  decree  ren- 
dered therein  *hall  not  conclude  or  prejudice 
Ather  parties  not  regularly  served  with  proo- 
•M  nor  voluntarily  appearing  to  answer." 

To  the  MUne  effect  U  the  47th  equity 
role.  Thla  *tatut«  and  rale  permit  the 
eourt  to  proceed  with  the  trial  and  adjudi- 
cation of  the  suit,  0*  between  parties  who 
are  properly  before  it,  and  preserves  the 
rights  of  parties  not  voluntarily  appearing, 
providing  their  rigfate  are  not  prejudiced  by 
the  decree  to  be  rendered  in  the  case.  Thle 
rule  ha*  been  said  to  be  declaratory  of  the 
already -established  equity  practlc*.  Shield* 
T.  Barrow,  17  How.  130;  16  L.  ed.  16S;  1 
Street,  Fed.  Eq.  Pr.  |  S33,  and  ease*  there 


olted.  Till*  rnle  doe*  not  permit  a  Federal 
oonrt  to  proceed  to  a  decree  in  that  eUas 
of  eases  in  which  there  Is  an  absence  of  iii< 
dispensable,  as  distiiiguiebed  from  proper, 
or  even  necessary,  parties,  for  neither  the 
absence  of  formal,  nor  such  a*  are  commonly 
termed  necessary,  parties,  will  defeat  the  ju- 
risdiction of  the  court;  provided,  in  the  ca«« 
of  necessary  parties,  their  lutereats  are  such 
and  so  far  separable  from  those  of  partiea 
before  the  court,  that  the  decree  can  be  so 
shaped  that  the  rights  of  those  actually  he- 
fore  the  court  may  be  determined  without 
necessarily  affecting  other  persons  not  with- 
in the  jurisdiction.  After  pointing  out  that 
there  may  be  formal  parties,  of  whose  omia- 
eion  the  court  takes  no  account,  Mr.  Jus- 
tice Miller,  In  delivering  the  opinion  in  Bar- 
ney T.  Baltimore,  0  WaU.  ZSO,  le  L.  ed.  SZS, 
went  on   to  say; 

'^There  I*  another  class  of  persons  whose 
relations  to  the  suit  are  such  that,  if  their 
interest  and  their  absence  are  formally 
brought  to  the  attention  of  the  court,  it 
will  require  them  to  be  made  parties,  if 
within  Its  juriadlction,  before  deciding  the 
caae;  but,  if  this  cannot  be  done,  it  will  a 
proceed  to*administer  such  relief  a*  may  bs  • 
In  its  power  between  the  parties  before  iL 
And  there  is  a  third  class  whose  interest* 
in  the  subject-matter  of  the  suit  and  In  the 
relief  sought  are  so  bound  up  with  that  of 
the  other  parties  that  their  legal  presence 
as  parties  to  the  proceeding  is  an  absolute 
necessity,  without  which  the  court  cannot 
proceed.  In  such  esses  the  court  relusea  ta 
entertain  the  suit  when  these  parties  cannot 
ba  subjected  to  It*  jurisdiction." 

The  relation  of  an  Indispensable  party  to 
the  *ult  must  be  such  that  no  decree  can 
be  entered  in  the  ease  which  will  do  justice 
between  the  parties  actually  before  the  court 
without  injuriously  affecting  the  rights  of 
such  absent  party.  1  Street,  Fed.  £q.  Fr. 
S  619. 

It  the  eonrt  can  do  Justiee  to  the  parties 
before  it  without  Injuring  absent  persons. 
It  will  do  ao,  and  shape  it*  relief  in  such 
a  manner  as  to  preserve  the  rights  of  the 
persons  not  before  the  court.  If  necessary, 
the  court  may  require  that  the  bill  be  dts* 
missed  a*  to  such  abaant  parties,  and  may 
generally  shape  its  decrees  so  as  to  do  jne- 
tiee  to  those  made  parties,  without  preju- 
dies  to  such  absent  persona.  Payne  v.  Hook, 
7  Wall.  42E,  19  L.  ed.  2S0. 

Applying  these  principle*  to  the  case  at 
bar,  we  are  of  opinion  that  the  preBence  of 
Frederick  T.  Davi*  as  a  party  to  the  suit 
is  not  eiaential  to  the  jurisdiction  of  the 
Federal  court  to  proeeed  to  determine  the 
case  as  to  the  parties  actually  before  iL  £■ 
other  words,  that,  while  Daria  1«  »  neoe^ 
saiy  party,  in  the  sense  thai  he  has  an  i>- 
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tanat  ia  th«  controv«rsj,  hi*  Interest  is  not 
tliBt  of  ka  iiidiap«nsabla  part7,  without 
whoie  presence  a  court  of  equity  cannot  do 
Justice  between  the  parties  before  it,  and 
whoM  interett  oiuit  be  to  affected  b;  any 
decree  to  be  rendered  aa  to  outt  the  jurii- 
dlction  of  the  court. 

With  the  partiea  before  it,  the  court  may 
proceed  to  detennins  whether,  becauw  of 
the  acta  alleged  in  the  bill,  tbe  heir*  at  law 
of  Mn.  Tiltou  were  entitled  to  recoye 
eauM  of  the  lapsed  legacy.  It  it  finds  the 
iaiue  in  favor  of  tbe  complainant  it  may 
g  proceed  to  determine  the  proportion  in 
•  which  Uie  •complainant  and  the  Water- 
maua  are  entitled  to  ahare,  without  prej- 
ndiee  to  the  right*  of  Davis.  It  may 
direct  the  retention  of  his  share  in  the  liands 
of  the  exeeuton,  to  be  adjudicated  in  i 
other  suit,  or  may  otherwise  shape  its  r*- 
llef  so  as  to  do  justice  to  the  parties  before 
the  court  without  affecting  hie  interest. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Federal  court  has  jurisdiction  for 
the  purpose  of  ascertaining  the  rights  of 
the  oomplainant  to  recover  aa  against  the 
•xecntor,  and  the  interest  of  the  persons  be- 
fore tbe  court  In  the  fund.  While  the  court 
could  make  no  decree  which  woald  inter- 
fOv  with  the  possession  of  the  probata  court, 
It  bad  Jurisdiction  to  entertain  the  bill  and 
to  render  a  judgment  binding  upon  the  par- 
tie*  to  the  extent  and  in  the  manner  which 
m  haye  already  stated.  We  are,  therefore, 
ut  tbe  opinion  that  the  court  below  erred  in 
holding  that  there  waa  no  juriadlctton  to 
Oitertain  this  suit,  and  the  decree  is  re- 
versed and  the  cause  remanded  to  the  Cir- 
euit  Court  of  the  United  States  for  the 
Eaatera  District  of  Louisiana  for  further 
proeeeding*  in  accordance  with  thi*  opin- 

Hr.  Justice  Wbite  diisent*. 


fOE  V.  8.  GO.) 
DSlTEaj  STATES,  Plff.  in  Err, 

UNION   SUPPLY   COMPANY. 

Ihtbbnai.  RxTiinn   (|   38*)  —  CannxAL 
Pbobeodtioit — Corporation  ab  Pebsoh— 
OixoiLaBOAHini  Dbalebs. 
A  corporation   is  a   "person"  within   the 

meaning   of   the   act  of    May   9,    1902    (32 

Btat.   at  L.    193,   chap.   784,   U.   8.   Comp. 

fiUt.  Snpp.  1907,  pp.  036.  641),  |   6,  re- 

Juiring  wholaaale  dealers  in  oleomargarine 
)  keep  certain  books  and  make  certain 
returns,  and  proTiding  for  punishing  by 
fine  and  imprlaonment  "any  person  who 
wilfully  violates  any  of  the  provisions  of 
thi*  section,''  although  j  S  of  the  *ame 
•et  applies  in  express  terms  to  corpora- 
tioas,   and   glvM    the   eonrt   discretionary 


'  power  to  punish  either  by  flna  or  imprison- 
ment or  both. 
[Bd.  Not*.— -For  otiiar  oues,  see  iDtenal  R«t- 

For  other  djanllloBi,  m*  Wordi  anil  PhruM^ 
VOL  I.  pp.  on-fiSK :    VOL  l;  p.  77M.] 

fNo.  120.] 
Argued  October  13,  14,  1909.     Decided  No- 
vember 8,  1909. 
IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  New 
Jersey  to  review  a  judgment  quashing  an 
Indictment   of   a   corporation    for   violating 
the   statutory    requirement    that   wholeeale 
dealers  in  oleomargarine  shall  keep  certain 
books  and  moke  certain  returns.    Reversed. 
The  facta  are  stated  in  the  opinion. 
Solicitor    General    Bower*    for    plaintiff 
in  error. 
Mr.  leaao  R.  Hltt,  Jr.,  for  defendant  in 

delivered  the  optu-  * 


*Ur.  Justice  ] 
ion  of  the  court; 

This  is  on  indictment  of  a  corporation  J 
for  wilfully  violating*the  6th  section  of  tb*  • 
aet  of  Congress  of  Uey  9,  1902,  chap.  784, 
I  6,  32  SUt.  at  L.  103,  197,  U.  S.  Comp. 
SUt.  Snpp.  1907,  pp.  636,  641.  That  aec- 
tlon  requires  "wholesale  dealer*"  In  oleo- 
margarliie,  etc,  t«  keep  certain  hooka  and 
ta  molce  certain  returns.  It  then  goes  on  as 
follows:  "And  any  person  who  wilfully  vio- 
lates any  of  the  provisions  of  this  section 
shall,  for  each  mch  oSenee,  be  fined  not  Isaa 
than  fifty  dollar*  and  not  exceeding  five 
hundred  dollar*,  and  imprisoned  not  leaa 
than  thirty  days  nor  more  than  six  months." 
The  corporation  moved  to  quash  the  indiot- 

lent,  and  the  district  court  quashed  it  on 
tbe  ground  that  the  section  la  not  applioi' 
ble  to  corporations.  Thereupon  tbe  United 
States  brought  this  writ  of  error. 

The  argument  for  the  defendant  In  error 
is  drawn  from  an  earlier  decision  by  the 
I  court.  It  is  that  S  S  applies  in  ax- 
press  terms  to  corporations,  and  gives  the 
court  discretionary  power  to  punish  by 
either  fine  or  imprisonment,  or  both ;  where- 
aa.  In  g  6i  both  punishments  ore  imposed  in 
all  eases,  and  corporations  sre  not  men- 
tioned; that  It  i*  impossible  to  imprison  a 
iorporatlon,  and  that  tbe  itatuta  warrant* 
no  sentence  that  doe*  not  comply  with  its 
terms.  United  States  v.  Braun  k  Fitts,  15S 
Fed.  406.  We  are  of  opinion  that  this  rea- 
soning ia  unsound.  In  the  first  place,  tak- 
ing up  the  argument  drawn  from  ■  0,  that 
corporations  were  omitted  intentionally 
from  the  requirementa  of  |  6,  it  is  to  be 
noticed  that  the  6th  section  of  the  present 
act  copies  Its  requirements  from  the  act 
of  October  1,  1800,  chap.  1244,  J  41,  24 
Stat,  at  L.  G67,  621,  U.  B.  Comp.  Stat  1001, 
p.  £2Sfii  whieh  did  not  eontoin  the  ps^d 
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(d«BM^  In  Ita  Mirllor  form  th*  enaetmant 
clearly  applied  to  corporatfons,  and  wlien 
tha  same  words  wars  repeated  in  the  later 
act  it  is  not  to  be  auppased  that  their  memn- 
ing  iras  changed.  The  wordi  "wholeaale 
dealen"  are  aa  apt  to  embrace  corporatioua 
here  ae  they  an  in  5  2,  requiring  such  deal- 
era  to  paj  certain  tuea.  We  have  aa  doubt 
that  thej  were  Intended  to  embrace  them. 
Tha  words  "any  person"  in  the  penal  alaiise 
are  aa  broad  as  "wholeaale  dealen"  in  the 
part  prescribing  the  duties.  U.  B.  Rer. 
Stat,  g  1,  U.  5.  Comp.  Stat.  1901,  p.  S. 
K  It  ia  impoaaible  to  belieTe  that  corporations 
•  ware*  intentionally  excluded.  They  are  as 
mneh  within  the  mischief  aimed  at  as  pri' 
Tate  persons,  and  as  capable  of  a  "wilful' 
breach  of  the  law.  New  York  C.  ft  H.  R.  R. 
Co.  V.  United  SUtes,  212  U.  S.  481,  53  li. 
•d.  «19,  29  Sup.  Ct.  Rep.  304.  If  the  de- 
fendant escapes,  it  doea  so  on  the  single 
ground  that,  aa  ft  cannot  suffer  both  parts 
of  the  punishment,  it  need  not  suffer  one. 
It  eeema  to  na  that  a  reasonable  Inter- 
pretation of  the  words  used  does  not  lead 
to  luch  a  result.  II  we  compare  g  G,  the 
application  of  one  of  the  penalties  rather 
Qtan  of  both  ia  made  to  depend,  not  on  the 
eharacter  of  the  defendant,  but  on  the  di»- 
eretlon  of  the  Judge  j  yet,  there,  eorpora- 
tlons  are  mentioned  in  terms.  See  Hawke 
T.  E.  Hnlton  &  Co.  [1909]  2  E.  B.  93,  98. 
.&nd,  if  we  free  our  minds  from  the  notion 
that  criminal  statutes  must  b«  oouatrued 
by  some  artificial  and  eouTcntlonal  rule, 
the  natural  Inference,  when  a  statute  pre- 
•eribea  two  Independent  penalties,  ia  that 
It  means  to  inflict  them  ao  far  oa  it  can, 
and  tliat.  If  one  of  them  la  impossible,  it 
doaa  not  mean,  on  that  account,  to  let  the 
defendant  eaeape.  See  Com.  t.  Pulaski 
Conn^  Agri.  ft  Uechanical  Asso.  02  Ky. 
197,  201,  IT  S.  W.  442.  In  Hawke  v.  E. 
Hnlton  ft  Co.  [1909]  2  E.  B.  93,  it  was 
held  that  the  words  "any  person"  In  one 
aniHiiii  of  a  penal  act  did  not  embrace  a 
oorporation,  notwithstanding  a  statute  like 
our  Rev.  Stat.  |  1.  But  that  was  not  so 
nilub  on  the  ground  that  impriamment 
waa  contemplated  as  a  punlahment,  as  be- 
eanae  the  person  convicted  waa  to  be 
"deemed  a  rogue  and  a  Tsgabond."  More- 
over, it  waa  thought  that  corporations  could 
ba  reached  under  another  section  of  the  act. 
Judgment  reversed. 


OBEEN   Mccurtain,   Douglas  B.   JtAn- 

ston,    Qeorge    Mansfield,    at   aL 

iHDiAHa  (I  12*}— Tbcr  IK  TaiBU.  liAumi 

—Onun  TO  Nation  ahd  "Thiib"  Dx- 

SCXRDAKTS. 

No  trust    in   lavar  of   the    then-exiaUng ' 


members  of  the  trtb*  and  their  descandanta 
was  created  by  letten  patant  which,  fol- 
lowing  the  languaga  of  the  Choctaw  treaty 
of  September  27,  1830  (7  Stat  at  L.  333), 
art  2,  under  the  authority  of  which  the 
patent  waa  made,  granted  to  the  Choctaw 
Nation  a  tract  of  land  "in  fee  simple,  to 
them  and  their  descendants,  to  inure  to 
them  while  they  shall  exist  as  a  nation 
and  live  on  It,"  but  such  grant  was  one 
to  the  Nation  only,  limited  in  point  of 
time  to  tha  corporate  existence  of  the  Na- 

f"*-  Nota^For  other  csbm.  ms  IndtaoB,  Osnt 
Dig.  II  tJ.  »;    Dec.  Dl«-  |  U.'J 

[No.  2B3.] 

Argued  October  21,  22,  1900.    Decided  No- 
vember S,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  StaUs  for  the  Eaatern  District 
of  Oklahoma  to  review  a  decree  sustaining 
a  demur nr  to,  and  dismi Being,  a  bill 
brought  by  and  on  behalf  of  persona  of  Choe- 
taw  or  Chickasaw  Indian  blood  and  descent) 
to  establish  their  right  to  certain  lands  na- 
der  a  treaty  with  and  patent  from  the  Unit 
ed  States.     Affirmed. 

The  facta  an  stated  in  the  opinion. 

Messrs.  Frnnk  Hacennan,  John  G, 
OarlUle,  Webster  BalUngar,  and  Albert 
J.  Lee  for  appellants. 

Solicitor  Qeneral  Bowera  and  Mesara. 
Edward  P.  HUl  and  David  0.  McCurtala 
for  appelleea. 

Ur.  Justice  Holtnea  delivered  the  opin- 
ion of  tha  oourt: 

This  la  a  hill  in  eqnify  purporting  to  be  g 
brought  by  and  on'behalf  of  some  thirtaaa  ■ 
thousand  peraone,  "all  peraona  of  Choctaw 
or  Chickasaw  Indian  blood  and  descent,  and 
membeia  of  a  designated  class  of  persons 
for  whose  exclusive  use  and  benefit  a  special 
grant  was  made"  of  certain  property  in  Ok- 
lahoma. The  principal  defendants  are,  the 
Secretary  of  the  Interior;  McGurtain,  chief 
of  the  Choctaws;  Johnston,  governor  of  the 
Chicaaawa,  and  all  persons  whose  namee  ap- 
pear with  theirs  on  the  rolls  of  "dtiieni^ 
of  the  Cboetaw  and  Chickasaw  Nations,  r*> 
epeetively,  and  all  persona  whose  names  ap- 
pear upon  the  "freedmen"  rolls  of  thosa 
Nations,  as  approved  by  the  Seentary  of  the 
Interior  on  or  before  March  4,  1007,  thea* 
being  the  persons  to  whom  the  Secretary  of 
the  Interior  is  proceeding  to  allot  the  above- 
mentioned  property,  being  all  the  proper^ 
of  the  tribe.  The  main  object  of  the  bill 
is  to  restrain  the  allotment  to  the  defendants, 
and  to  undo  It  so  far  aa  it  has  taken  places 
to  esUblish  the  title  of  the  plaintiffs  for 
the  purpose  of  allotment,  and  to  have  a  new 
distribution  decreed.  A  firm  of  lawyera  la 
joined,  on  tbs  allegation  that  tli^  have  i» 
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oelTad  A  portion  of  tlM  proper^  nnder  ■ 
fnndnloit  ammgement.  The  bill  w&b  do- 
niiTTed  to  for  ivant  of  eqnit^  uid  for  wuit 
of  juriBdictian  iD  the  court. 

The  eireuit  court  examined  the  trea^  and 
eoDTeyanee  luider  which  the  plaintiffB  clftim, 
uid  held  that  th^  did  not  confer  the  rightt 
alleged  in  the  billj  that  the  right  to  share 
In  tho  diatribution  depended  on  memberBhip 
In  one  of  the  two  tribea,  except  in  the  ease 
of  Ireedmen,  Bpectalljr  provided  for;  that 
who  were  members  of  the  respective  tribe*, 
and  entitled  to  enrolment  at  euch,  was  a 
matter  for  Coagreaa  to  determine;  that  Con- 
greaa  had  adopted  certain  rolls  when  flnallf 
approved  by  the  Seeretarjr  of  the  Interior; 
that  the  Seoretajy  had  acted  and  the  plain- 
tiSa  had  been  excluded;  that  hia  action  waa 
final,  and  that  the  court  had  no  jurisdic- 
tion in  the  case.  The  demurrer  to  the  ju- 
Tiadietlon  waa  sustained,  the  bill  was  dis- 
miiaed,  and  the  pIsJnti&s  appealed  to  thia 

Thv  plaintiffs  found  their  olaim  upon  the 
S  Cboctaw  treaty  of  Dancing  Rabbit  creek, 
*  Baptember  27,  1830,  article  2,  7  Stat. 'at  L. 
S33,  and  letters  patent  of  March  23,  1842, 
eonpled  with  a  treatj  betweui  the  Cboctaws 
and  Chickasaws  of  January  17,  1B37,  rati- 
fl^  by  the  Senate  Uarch  24,  1837,  11  SUt. 
at  L.  673.  By  article  2  of  the  treaty  ol 
1830,  "the  United  Stat«s,  under  a  grant 
■peoiaUy  to  be  made  by  the  President  of  the 
United  States,  ahall  cause  to  be  conveyed  to 
the  Choctaw  Nation  a  tract  of  country  west 
of  the  Miuisaippi  river,  in  fee  aimpla,  to 
than  and  their  descendants,  to  inure  to 
them  while  they  shell  exist  aa  a  nation  and 
live  on  it;"  with  the  boundaries.  The  let- 
ten  patent  recite  this  article,  and,  "in  execu- 
tion of  the  agreement,"  grant  the  described 
tract,  to  have  and  to  hold  the  same  "as  in- 
intended  to  be  conveyed  by  tbe  aforesaid 
artiele  'in  fee  simple,  to  them  and  their  de- 
•eendanta,  to  inure  to  them  while  they  ahall 
(slBt  as  a  nation  and  live  on  it,'  liable  to 
aa  transfer  or  alienation  except  to  the  Unit- 
ed States  or  with  their  consent."  The  trea- 
ty with  the  Chiekaaaws  gave  the  Chicka- 
■aws  a  district  within  the  limits  of  the 
Choctaws'  country,  "to  be  held  on  the  same 
tenns  that  the  Choctaws  now  hold  It,  except 
the  right  of  disposing  of  It,  which  Is  held 
in  common  with  the  Choctaws  and  Chicka- 
saws, to  be  called  tbe  Chickaaaw  district 
of  the  Choctaw  Nation."  The  plaintiffs 
■ay  that  the  patent  conveyed  tlie  legal  title 
to  the  Choctaw  Nation  in  trust  for  cuch 
persona  as  were  members  of  the  tribe  at  the 
date  of  the  treaty,  or  of  the  Chickasaw 
tribe  at  the  date  of  the  treaty  with  them, 
and  their  respective  descendants,  and  that, 
i^on  the  dissolution  of  the  Nation,  the  le- 
|al  title  merged  with  the  equitable  title, 
SO  8.  C^2. 


'  and  the  designated  class  became  the  absolute 
owners  of  tbe  property  as  tenants  in  eom- 

The  plaintiffs,  in  ^d  of  their  view,  refer 
to  various  indications  that  the  policy  of  the 
United  Statea  already  was  looking  toward 
the  disintegration  of  tbe  Indian  tribes, 
point  out  that  the  words  on  which  they  re- 
ly were  interlined  in  the  government  draft 
at  the  instance  of  the  Indians,  and  from 
these  and  other  circumstances  ajgue  that 
their  construction  is  confiimed.  They  si^ 
that  tbe  dominant  phrase  is  "in  fee  aimpie 
to  them  and  their  descendants, "  and  that  g 
the  nae  of  the  plural  "them'^ahowa  a  tranei-  ■ 
tion  from  the  Nation  aa  formal  grantee  to 
the  members  as  heneflciaries.  They  say  that 
"descendants"  was  used  instead  of  "heire* 
or  "children,"  to  avoid  questions  of  legitima- 
cy, or  giving  an  absolute  title  to  living 
members  and  their  children,  and  to  establish 
a  principle  of  devolution  suitable  to  the 
mode  of  life  and  unions  in  those  Indian 
tribes.  They  conclude  that  the  words  "in- 
ure to  them  while  they  shall  exist  as  a  n*> 
tion  and  live  on  it"  only  mark  the  duration 
of  the  legal  title,  and  do  not  cut  down  the 
equitable    right   conferred   by  the    earlier 

As  we  cannot  agree  with  thia  conetrue- 
tion,  it  will  be  unnecessai;  to  consider  many 
of  the  further  allegations  of  the  bill.  The 
foundation  of  the  plaintiffs'  ease  is  upon  the 
words  of  the  treaty  and  tbe  patent  that  we 
have  set  forth.  Those  words  seem  to  ua  to 
convey  a  different  meaning  on  their  face, — a 
meaning  that  would  not  be  changed,  but 
rather  confirmed,  if  we  were  to  refer  at 
length  to  the  earlier  and  later  dealings  with 
the  tribes,  which  we  shall  not  need  to  do. 
We  should  mention,  however,  that  the  Unit- 
ed States  already  had  ceded  this  tract  to  the 
Choctaw  Nation,  with  no  qualifying  words, 
by  the  treaty  of  October  18,  1820,  artiela 
2,  7  SUt.  at  L.  eiO.  ChoeUw  NaUon  t. 
United  SUtes,  IIB  U.  8.  1,  38,  30  L.  ed. 
308,  318,  7  Sup.  Ct  Rep.  7B.  The  treaty  of 
1S30  only  varied  the  description  a  little, 
and  provided  for  a  special  patent.  But  it 
would  not  better  the  plaintiffs'  ease  if  tlte 
treaty  of  1830  were  the  single  root  of  their 
grant.  In  a  grant  to  the  Choctaw  Nation 
as  a  nation,  it  was  natural,  as  in  other 
cases,  to  use  some  words  of  perpetuity.  Of 
course,  the  United  States  oould  use  what 
words  it  saw  fit  to  manifest  its  purpose, 
but  the  habit  derived  from  private  oonvcy- 
ancea  would  be  likely  to  prevail,  and  as,  In 
such  instruments,  the  gift  of  a  fee  ia  ex< 
pressed  by  adding  to  the  name  of  the  gran- 
tee the  words  "and  his  heirs,"  or.  In  case  of 
a  oorporation,  although  unnecessary,  "it* 
successors  and  assigns,"  here,  also,  some  ad- 
dition was  to  be  expeeted  to  the  mere  name 
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ol  the  gruitM.  The  word  'Nation"  ia  usmI 
in  the  tnutj  u  a  collective  noun,  uic' 
g  luch,  according  to  a  common  uaage,  ii 
■  eompanied  by  a,  plural*Terb  in  the  verjr  next 
article.  ("The  Choct&w  Nation  of  Indii 
eonwnt  and  hereby  cede,")  Therefore,  tha 
second  article  laya  "to  them"  rather  than 
"to  it,"  just  as  it  says  "while  they  [i.  «. 
Nation]  shall  aziEt  aa  a  nation,"  and  it 
adda  to  the  unt«cbnica.l  "in  fee  aimpla"  un- 
technical  words  of  limitation  of  a  kind  that 
would  indicate  the  intent  to  eon  fine  the 
grant  to  the  Nation,  which  "aucceai 
would  not,  and,  at  the  same  time,  to  imply 
nothing  as  to  the  rulea  for  inheritance  of 
tribal  Tighta,  aa  "hein"  might  have  eeenied 
to  do.  We  may  compare  "for  the  govern- 
ment of  the  Cboetaw  Nation  of  red  people 
and  their  descendanta,"  in  article  4.  The 
word  waa  addreased  to  the  Indian  mind. 

There  ia  not  a  auggeation  of  any  tniat 
In  the  language  to  either  the  technical 
the  unlearned  reader,  and  it  ia  moat  1 
likely  that  the  United  Statea  would  have  at- 
tempted to  impoee  one  upon  the  Choctawg 
in  favor  of  the  eziiting  member*  of  the  tribe 
in  the  very  "treaty"  that  dealt  with  them 
aa  a  quasi  independent  nation,  recognized  by 
article  6  as  having  the  right  to  maiie  war, 
and  that,  by  the  4th  article,  bound  the  Unit- 
ed Statea  to  aecure  to  that  nation  "the  jn- 
riadiction  and  government  of  all  the  per- 
aons  and  property  that  may  be  within  their 
limits  weat,"  etc.  It  is  true  that,  in  further 
promising  to  aecure  the  Nation  from  all  laws 
except  those  enacted  b;r  their  own  national 
eouncils,  the  4th  article  adds,  "not  incon- 
alitont  with  the  Constitution,  treaties,  and 
laws  of  the  United  States/'  but  this  addi- 
tion ia  far  from  auggeating  that  a  constitu- 
tional right  of  property  has  been  conferred 
upon  a  designated  class,  that  might  be  en- 
forced in  a  cireuit  court  of  the  United 
Statea  by  a  bill  in  equity  againat  what  waa 
called  a  Nation.  How  far  anyone  was  from 
that  under stnndiug,  or  from  doubting  that 
all  the  righu  granted  fay  the  United  BUtes 
were  in  the  Choctaw  Nation,  is  shown  by 
the  treaty  with  the  Chickasawfl  upon  which 
the  plaintiffs  rely.  The  Nation  bad  no  right 
to  make  that  treaty  aa  it  did,  if  It  was  sub- 
ject to  the  trust  supposed.  Again,  tha  lim- 
2  Itatlon  of  time,  "while  they  shall  eixst  aa  a 
•  nation  and  live  on  it,"  shows  that'the  grant 
haa  reference  to  tha  corporate  existence  of 
the  Nation  as  such,  and  very  plainly  quali- 
flea  the  absoluteness  of  the  earlier  words, 
"In  fee  simple."  The  suggestion  that  it  lim- 
it* the  duration  of  the  legal  title  only,  but 
leaves  a  trust  outstanding,  is  simply  arbi- 
trary. If  the  plural  signifle*  the  members 
of  a  class  constituted  cMtuis  que  tnut,  the 
limitation  would  attach  to  the  trust.  But 
th*  only  answer  neccMary  is  that  no  sueli 


aeparation  or  intent  can  be  discovered  In  Um 

What  we  have  said  shows  another  suffl- 
cieut  answer  to  the  plaintiSs'  claim.  They 
say  and  argue,  aa  they  must,  in  order  to 
make  out  their  right  to  a  distribution  to 
themselves,  that  the  Choctavs  and  Chicka> 
saws  no  longer  exist  as  nations.  But,  if  so, 
the  grant  also  waa  at  an  end  when  the  na- 
tions ceased  to  be,  and  It  rested  with  the 
bounty  of  the  United  States  to  decide  what 
should  be  done  with  the  land,  except  ao  tar 
as  it  already  had  been  decided  by  treaties 
or  atatutes  upon  which  the  plaintiffs  do  not 
and  cannot  rely.  It  Is  said  that,  by  article 
18,  in  case  of  any  well-founded  doubt  as  to 
the  construction  of  the  treaty,  it  is  to  be 
construed  most  favorably  toward  the  Choc- 
taws;  but  there  la  no  well-founded  doubt, 
exoept  whether  the  eonatruction  contended 
for  would  have  been  r^arded  aa  favorabb 
to  the  Choctaws,  since  it  would  hava  snt 
down  the  autonomy  that  the  trea^  ao  eaia- 
tully  expressed.  See,  further,  Stepbena  t. 
Cherokee  Nation,  174  U.  S.  44fi,  48B,43  L.ed. 
1041,  1056,  10  Sup.  Ct.  Rep.  722;  Cherokea 
Nation  v.  Eitehco«k,  187  U.  B.  294,  307,  47 
L.  ed.  1S3,  ZS  Sup.  Ct.  Rap.  US;  Lone  Wolf 
V.  HiUhcock,  187  U.  8.  S53,  BSS,  47  L.  ed. 
299,  307,  23  Sup.  Ct  Rep.  218. 

The  residue  of  the  bill  becomes  immateri- 
al upon  the  failure  of  the  plaintiffs  to  make 
out  a  title  under  the  treaty  and  patent.  It 
refers  to  the  act  of  June  E6,  189B,  chap. 
B17,  30  SUt.  at  L.  40S,  and  the  earliar 
statutes  leading  up  to  it,  which  established 
a  commission,  ordered  it  to  prepare  oorreet 
rolls  of  citizenship,  and  provided,  I^  |  SI 
of  the  act  of  1898,  that  the  rolls  so  mad^ 
when  approved  by  the  Secretary  of  the  In* 
terior,  should  be  final  (see  also  acta  of 
March  3,  1901,  chap.  832,  31  StaL  at  L. 
1058,  1D77,  U.  8.  Comp.  Stat.  1901,  p.  1B20) 
April  26,  lOOe,  chap.  1876,  34  SUt.  at  IbQ 
137).  By  I  11,  a'dlvision  was  to  be  mada  • 
among  the  "citiieaa"  of  the  tribes  according 
to  the  rolls,  and  by  J  12  ^n  allottees  were 
to  have  undisturbed  possession  whan  the  ra- 
port  of  the  allotments  had  been  made  to  tha 
Secretary  of  the  Interior  and  eooflrmed  by 
him.  By  S  20  an  agreement  with  the  Choo- 
taws  and  Chiekaaaws  on  the  matter  waa 
ratified,  and,  by  act  of  July  1,  1902,  chap, 
1362,  32  Stat,  at  L.  641,  a  further  agre^ 
ment  was  ratified,  which  again  excluded  all 
except  those  whose  names  were  on  the  roIL 
AtL  3S.  The  bill  oharges  that  these  agrea- 
ments,  aa  well  as  a  part  of  the  aot  of  1808, 
void  as  exelndlng  tome  of  tba  plaintiOa 
who  war*  not  residents  of  the  Nation  OB 
June  28,  1898,  and  as  not  having  bean  ap- 
proved by  the  elaaa,  or  a  majority  of  tha 
class,  alleged  to  have  bean  designated  by  tha 
treaty  and  patent  that  wa  have  dlacuaaad. 
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Tht  bfll  gOM  on  to  allege  that  rolla  were 
prepared  bj  the  commiBSion,  and  approved 
bj  the  Secretary,  within  the  time  allowed 
^  the  Btatntea  (act  of  April  26,  ISOS,  chap. 
1876,  S  2,  34  SUt.  at  L.  13T),  and  that  the 
time  has  expired,  but  the  rolls  were  not 
made  in  coaformit;  to  the  act  of  189B, 
and  are  not  correct,  but  fraudulent,  in  ytr 
rioiia  particulars  set  forth. 

But  these  allegation!  malce  out  no  ease 
for  the  plaintiffs.  It  ie  said  that  the  stat- 
ntea  recognite  Individual  right*  aa  already 
oiBting.  It  Is  true  that,  by  a  treaty  of 
Jane  22,  1S6S,  11  SUt.  at  L.  Oil,  the  Unit- 
ed States  guaranteed  the  lands  "to  the  mem- 
bers of  the  Choctaw  and  Chickasaw  tribes, 
their  beira  and  auocesBora,  to  be  held  in  com- 
mon; so  that  each  and  every  member  of 
either  tribe  shall  have  an  equal,  undivided 
Intereet  in  the  whole,"  with  provisos.  But 
Uie  plaintiffs  do  not  claim  under  this  trsa- 
tj,  or  mention  it  in  tlielr  bill,  or  a  treaty 
of  AprU  28,  ISee,  14  Stat,  at  L.  769,  by 
articha  11-30  of  which  the  change  from 
eommm  to  Individual  ownership  was  agreed, 
■nd  it  waa  provided  that  uneelected  land 
should  "%«  the  common  proper^  of  the 
Choctaw  and  Chickasaw  Nations,  in  their 
corporate  capacities,"  eto.  Art.  33.  They 
might  be  descendants  or  the  members  of  the 
tribe  aa  it  was  In  1839  or  1842,  and  yet  not 
g  members  or  heirs  of  members  of  the  tribe 
•  of  1804;  therefore.  It  Is  unnecessary  to  con- 
strue tliis  treaty.  Neither  do  the  plaintiff* 
elaim  under  asy  title  to  he  derived  from  the 
statute  providing  for  distribution  according 
to  the  rolls  of  oitisenship.  They  do  not  al- 
l^e  that  they  are  citizens,  or  attempt  to 
bring  themselves  within  any  grant  later 
than  the  treaty  and  patent  that  we  have 
disenaaed.  They  disclose  that  their  names 
are  not  npon  the  rolls,  and  that  the  decision 
of  tha  Secretary  of  the  Interior  haa  been 
against  them,  and  th^  show  no  reason  for 
onr  not  aeeepting  the  rolls  and  decision  as 
Anal  aceording  to  the  terms  of  distributing 
acta.  See  United  SUtes  ez  rel.  West  v. 
Hitchooek,  206  U.  S.  SO,  Bl  L.  ed.  718,  27 
Bnp.  CL  Sep.  423;  Qarfleld  v.  United  States, 
til  U.  8.  24S,  2SB,  63  L.  ed.  108,  178,  29 
Sup.  Ct.  Kep.  02. 
Daeree  afDrmed. 

(HI  u.  1.  a.) 

tINITED  STATES,  FIff.  in  Err, 

8IU0N  J.  MESCALL. 

Cusnnu  Ddhu  (|  US*>— OsnairAL  Pbos- 

Eounona— Faub  Bntbt— Ejubdeu  Qen- 

BOf— "OnOKB  Febmb." 

An  anployea  in  the  etutoma  servlee  of 

the  United  Statea  who  makes  and  returns 

false  welghta  in  oonneetton  with  an  entry 

of   imported   merchandise  is  aomprehended 


bv  the  words  "other  person'  in  the  pro- 
vialona  of  the  custom*  admini*tration  aet 
of  June  10,  ISOO  (26  Stat,  at  L.  13I-13S, 
e^ap.  407,  U.  S.  Comp.  Stat  1901,  ro. 
1880-1895),  I  9,  for  the  forfeiture  of  goods 
or  their  value  where  "ai^  owner,  importer, 
consignee,  agent,  or  otTier  person"  shall 
make  an  entry  by  means  of  false  and  fraud- 
ulent practicea,  or  shall  be  guilty  of  any 
unlawful  act  or  omission  whereby  the  Unit- 
ed States  is  deprived  of  the  lawful  duties, 
and  for  the  punishm,ent  of  such  person  by 
fine  or  Imprisonment  or  both. 

[SO.  Note.— For  other  easea,  see  Oastoma  Da- 
tlw.  Cent  DlB.  i  IM;    Dm.  Die  t  US* 

For  oUisr  deanitlons,  bm  Words  sad  Phrsasa, 
VOL  i;  pp.  WlO-Un;   vol.  t,  pp.  T741-T74S.] 

[No.    278.] 
Argned  October  14,  1900.     Decided  Novem- 
ber S,  1900. 

IN  ERBOS  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  New  York  to  review  a  judgment  sus- 
taining a  demurrer  to  an  iodictniEnt  char- 
ging an  employee  In  the  customs  service  with 
making  and  returning  falae  weighta  in  con- 
nection with  an  entry  of  imported  mer- 
chandise. Reversed  and  remanded  for  fur- 
ther proceeding*. 
Sea  same  aa  below,  104  Fed.  5B0. 

Statement  by  Mr.  Justice  Brewer: 

Section  9,  eliaptar  407,  Laws  of  June  10, 
1800  (26  Stat  at  li.  181-135,  U.  S.  Comp. 
Btai  1001,  pp.  18e6-180S),  known  aa  the 
onstoms  administration  set,  under  which 
defendant  was  Indicted,  read*  as  follows: 

"That  if  any  owner,  importer,  consign**, 
agent,  or  other  person  shall  make,  or  at- 
tempt to  make,  any  entry  of  imported  mer- 
ohandlss  by  means  of  any  traudnlent  or 
faUa  tavoies,  affidavit,  letter,  paper,  or  by 
means  of  any  falsa  statement,  written  or 
verbal,  or  by  means  of  any  false  or  fraud- 
ulent practice  or  appliance  whataoever,  or 
shall  bo  guilty  of  any  wilful  act  or  omission 
by  msMia  whereof  the  United  States  shall 
be  deprived  of  the  lawful  duties,  or  any  por- 
tion thereof,  .  .  .  embraced  or  referred 
to  in  such  invoice,  affidavit,  letter,  paper,  or 
statement,  or  affected  by  such  act  or  omis- 
^on,  such  merchandise,  or  the  value  there- 
of, to  be  recovered  from  the  person  making 
the  entry,  shall  be  forfeited,  which  forlel-  g 
tnre'shall  only  apply  to  the  whole  of  the  • 
merchandise  or  the  value  thereof  in  the  case 
or  package  containing  the  particular  article 
or  articles  of  merchandise  to  which  such 
fraud  or  false  paper  or  statement  relates; 
and  such  person  shall,  upon  oonviction,  b* 
fined  for  each  offense  a  sum  not  exceeding 
Sve  thousand  dollars,  or  be  imprisoned  for 
a  time  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court." 

The  indictment,  in  the  first  count,  alleges 
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tli&t  the  iteunshlp  Alice  arrived  at  the  port 
of  Svw  Tork  OD  Norember  2,  1007,  from 
Qreece,  haTing  on  board  eighty  cases  of 
ebeese,  conaigned  t«  one  Stamatopouloi; 
that  the  said  cheese  was  unloaded  and  an 
Invoice  and  entry  thereof  filed  vith  the  col- 
lector of  customs  of  the  port  of  New  York 
bj  the  said  Stanutopoulos;  that  the  de- 
fendant vtiB,  at  the  tim8,  an  assistant 
weigher  of  the  United  States  In  the  customs 
service  at  the  port  of  New  York,  and  en- 
gaged in  the  performance  of  his  duties  as 
such  assistant  weigher;  that  ft  was  his  duty 
to  weigh  accurately  the  said  cheese,  and 
make  return  thereof  to  the  collector  of  cus- 
toms, and,  upon  the  weight  so  returned,  the 
■aid  entry  was  to  be  liquidated;  that  the 
said  defendant  "did  knowingly,  wilfully, 
and  unlawfully  make  and  attempt  to  make 
an  entry  of  imported  mercbandiM,  to  wit, 
the  said  eighty  cases  of  cheese,  by  means  of 
a  false  and  fraudulent  practice,  by  means 
whereof  the  United  States  was  to  bs  de- 
prlTsd  of  the  lawful  duties,  or  a  portion 
thereof,  accruing  npoa  Hm  aaid  merchan- 
dise;" that  he  did  knowingly,  wilfully,  and 
unlawfully  return  the  net  weight  of  said 
cheese  as  13,358  pounds,  whereas  the  true 
weight  thereof,  and  the  weight  upon  which 
the  entry  should  have  been  liquidated  and 
the  duties  paid,  waa  17,S7T  pounds.  The 
second  and  third  eonnts  contain  the  aamo 
■tatement  of  facts,  but  it  is  averred  in  the 
one  that  the  defendant  was  "guilty  of  a 
wilful  act  and  omission,  by  means  whereof 
the  United  States  was  to  be  deprived  of  the 
lawful  duties,"  or  a  portion  thereof,  and, 
in  the  other,  that  he  unlawfully  made  and 
attempted  to  make  the  entry  '^  means  of  a 

*  false  written   statement."     To   this   indiet- 

•  ment  a'demurrer  was  filed  and  sustained, 
the  court,  after  discussing  several  matters, 
saying! 

"But  It  Is  apparent  from  the  allegations 
of  the  Indictment  that  the  defendant  is  not 
In  fact  any  of  the  persons  within  the  con- 
templation of  j  9  with  relation  to  these 
parUcular  importations,  and  cannot  be  con- 
sidered either  an  owner,  importer,  consignee, 
agent,  or  other  person. 

"The  defendant,  Mescall,  was  not  making 
or  attempting  to  make  an  entry  of  these 
goods.  According  to  the  charge,  he  was, 
contrary  to  his  duty,  rendering  assistance 
to  the  importer,  who  was  the  'person'  mak- 
ing the  entry." 

The  case  is  here  under  the  act  of  March 
i,  1007  (34  Stat,  at  L.  1246,  chap.  2684,  U. 
S.  Comp.  Btat  Supp.  1007,  p.  200),  which 
authorises  a  writ  of  error  "direct  to  the 
Supreme  Court  of  the  United  States"  In 
eriminal  case  wherein  there  has  been  a  ds- 
ririon  or  judgment  sustaining  a  demnrrsr 
to  an  indictment,  when  such  decidon  or 


judgment  is  baaed  upon  the  Invalidity  or 
construction  of  a  statute  upon  which  the 
indictment  ia  fonnded. 

Assistant  Attorney  Qeneral  Fonler   for 
plaintiff  In  error. 
iSr.  Georce  F.  Hlckey  for  defendant  in 


Mr.  Justice  Brewer  delivered  the  opln>  • 

n  of  the  court: 

It  appears  that  the  trial  oonrt  sustained 
the  demurrer  on  the  ground  tliat,  as  to  the 
offense  charged,  the  statute,  properly  con- 
strued, does  not  include  the  defendant.  The 
case  is,  therefore,  one  which  may  be  brought 
to  this  court.  United  States  v.  Eeitel,  211 
U.  S.  370,  S3  L.  ed.  230,  29  Sup.  Ct.  Rep. 
123.  But  our  inquiry  Is  limited  to  the  par- 
ticular question  decided  by  the  court  below. 
Id.  308. 

Counsel  for  defendant  Invokes  what  la 
sometimes  known  as  Lord  Tenderden's  rule, 

-that,  where  particular  words  of  descrip- 
tion are  followed  by  general  terms,  the  lat- 
ter will  be  r^arded  as  referring  to  things 
of  a  like  class  with  those  particularly  de- 
scribed,— ejii»d«m  fftnen*.  The  particular 
words  of  description,  it  is  urged,  are  "own- 
er, importer,  consignee,  agent."  The  gen- 
eral term  is  "other  person,"  and  should  bo 
read  as  referring  to  someone  similar  to 
those  named,  whereas  the  defendant  was  not 
owner,  importer,  eonslgnee,  or  agent,  or  of 
like  class  with  either.  He  was  not  makin{b 
or  attempting  to  make,  an  entry.  He  rep- 
resented the  government,  and,  contrary  to 
his  duties,  was  rendering  assistance  to  the 
consignee,  who  was  making  the  entry.  Bo^ 
as  said  In  National  Bank  r.  Ripley,  161  Mo^ 
126,  132,  81  8.  W.  687,  688,  in  reference  to 
the  rule: 

"But  this  is  only  a  rule  of  construction 
to  aid  us  in  arriving  at  the  real  legislative 
intent.  It  is  not  a  cast-iron  rule,  it  does 
not  override  alt  other  rules  of  eonstructian, 
and  it  Is  never  applied  to  defeat  the  real 
purpose  of  the  statute,  as  that  purpose  may 
b«  gathered  from  the  whole  instrument, 
.  .  .  Whilst  it  is  aimed  to  preserve  m 
meaning  for  the  particular  words.  It  la  not 
intended  to  render  meaningless  the  general 
words.  Therefore,  where  the  particular 
words  exhaust  the  class,  the  general  words 
must  be  construed  aa  embracing  something 
outside  of  that  class.  If  the  particular 
words  ejhaust  the  genus,  there  is  nothing 
ejuwiem  genmii  left,  and  In  such  ease  we  *j 
must  give  the  general  words  a  meaning*ont*  • 
side  of  the  class  Indicated  by  the  partimiUr 
words,  or  we  must  say  that  they  are  mean- 
ingless, and  thereby  sacrifice  the  general 
to  preserve  the  particular  words.  In  that 
I  ease  tbs  ml*  would  defeat  Its  own  purpose.' 
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8m  aIm  Gillock  V.  People,  ITI  III.  307, 
4»  N.  E.  712,  uid  the  eases  cited  in  the 
opinion;  Winter!  t.  Duluth,  82  Mion.  127, 
84  N.  W.  788;  Matthewa  r.  EimbiJl,  70  Ark. 
451,  462,  ee  8.  W.  eSl,  eo  S.  W.  947.  Now, 
the  party  who  nukes  ku  entry,  UBiug  the 
term  "entiy"  in  ita  niirower  sense,  ia 
owner,  Importer,  coneignee,  or  agent; 
it  most  be  used  in  that  sense  to  give  any 
force  to  the  argument  of  counsel  for  de- 
fendant; but,  used  in  that  sense,  the  term 
"otlier  person"  beeomes  surplueage.  In  g  1 
of  chap.  76,  Laws  of  1863  (12  BUt  at  L. 
738),  Is  fonnd  a  provision  of  like  eharaoter 
to  that  in  the  first  part  of  tba  section 
der  which  this  indictment  woa  found,  but 
the  language  of  tho  deaoriptiou  there  i 
"owner,  consignee,  or  agent."  This  wa 
changed  by  j  12,  chap.  S&l,  Laws  1874  (1 
Stat,  at  L.  ISS),  to  read  "owner,  importei 
consignee,  agent,  or  other  person,"  and  that 
description  has  been  continued  in  subse- 
quent legislation.  Evidently  the  addition  ii 
1874  of  the  phraas  "other  person"  was  in 
tended  to  include  peraons  having  a  different 
lelation  to  the  importation  than  the  ow 
importer,  consignee,  or  agent.  Congress 
broadening  the  scope  of  the  legislation  and 
meaning  to  reach  other  persona  having 
something  to  do  in  respect  to  the  entry  be- 
yond that  wliich  waa  done  by  the  owner, 
importer,  eonsignee,  or  agent,  or  else  the 
term  "olJier  person"  waa  a  meanlngleas  ad- 
dition. How,  the  defendant  was  a  person, 
other  than  the  owner,  importer,  eonsignee, 
or  agent,  by  whose  act  the  United  States 
waa  dsprired  of  a  portion  of  its  lawful  du- 
ties. Bia  act  comes  within  the  letter  of 
the  statute  as  well  as  within  its  purpose; 
and  the  intent  of  Congress  tn  the  legisla- 
tlui  li  the  ultimate  matter  to  be  deter- 

Tbe  fact  that  be  could  not  be  punished  in 
all  respects  as  fully  as  the  owner.  In  that  he 
had  no  goods  to  be  forfeited,  is  ImmateriaL 
United  SUtes  v.  Union  Supply  Co.  216  U.  8. 

a  60^  64  L.  ed.  — ,30  Supl  Gt  Bep.  15. 

»  *We  are  of  opinion,  therefore,  that  the 
trial  oonrt  erred  in  sustaining  the  demurrer- 
na  Judgment  is  reversed  and  the  case  re- 
manded for  further  proceedinga. 


CouBTs  (I  3H*}—Eb]Mr  to  State  Cottbt— 

DiciaioK  or  Fed^lai,  Quibtioh— Ait- 

THOBiTT  or  TnarroBiAi.  Statute. 

1.  A    Judgment    of    the    Texaa    Bni»«me 

conrt,  which,  reversIoK  the  Judgment  of  the 

Mart  of  drll    appeals   of   that   slate,   af- 

flimed  the  Judgmient  of  the  trial  court  en- 


tered on  a  verdict  in  favor  of  the  pMntlff 
In  an  action  against  a  railway  company  for 
the  negligent  killing  of  an  employee  in  tba 
territory  of  New  Mexico,  is  reviewable  in 
the  Federal  Supreme  Court  as  neoessarily 
deciding  against  a  Federal  right  apeciaUy 
set  up,  within  the  meaning  of  U.  S.  Bev. 
SUt  §  70B,  U.  S.  Comp.  Stat.  IBOl,  p.  BIS, 
where  the  trial  court  sustained  a  demurrer 
to  a  plea  setting  up  a  defense  under  a  sta^ 
ute  of  the  territoiy,  which,  if  applicablo, 
waa  a  complete  bar  lo  the  action,  because  of 
noncompliance  with  ita  requirements,  ij< 
though  the  decision  of  the  state  supreme 
court  proceeded  upon  the  theory  that  the 
was    controlled    by    the    Federal    i 

valid. 

iwi;  i"om';  "iSi  Di«7'|  ■»*.•']■■■ 
Courts  (t  394*)— Bbroe  to  Statb  Cousp— 

"Fedebai.    Qumtiojt"— AniHOBirt    of 

Terbitobiai.  Statute. 


the  n^Iigent  killing  of  an  employee  in  the 
territory  of  New  Uezieo  because  of  non- 
compliance with  the  requirements  of  a  stat- 
ute of  that  territory  Kovemlng  actions  for 
personal  injuries  received  therein  presents 
a  Federal  question  within  the  meaning  of 
U.  8.  Rev.  Stat,  jj  709,  U.  &  Comp.  Stat. 
1901,  p.  67B,  which,  when  adversely  ad- 
judicated, confers  jurisdiction  on  the  Fed- 
eral Supreme  Court  of  a  writ  of  error  to 
the  state  court. 

[Bd.  Not*.— Per  othar  assss.  ■••  Ooarts,  Cent. 
DlK-  li  1061,  UH;    Deo.  SU.  f  IH.* 

rar  otber  daflnltlana,  aw  Words  and  Pbrases, 
vol.  t,  p.  KOC] 

CoiTftTS  (I  8^  — Statutob— rntt.  Faith 
asd  Cbzdit— Txrutouai.  Statcte. 
S.  The  full  faith  and  credit  demanded  by 
U.  S.  Rev.  Stat  i  606,  U.  S-  Comp,  Stat 
igoi,  p.  677,  is  not  given  to  N.  M.  act  of 
Uercb  11,  1903.1  goveming  actions  [or  pe|^ 
sonal  injuries  reoelved  in  that  territory, 
where  a  recovery  ia  permitted  in  a  state 
court  on  such  a  cause  of  action,  with  no 
showing  of  a  compliance  with  the  prelimi- 
naries of  notice  and  demand  prescribed  by 
the  territorial  statute. 

I  Ed.  Note.— For  other  cases,  ne  Courts,  ConL 
I.   II  IS,  19;    D«.  Dla.   I  !•] 

Statutes  (j  60*)— Esclositeness  of  Ped- 
BBAL  PowEB— SuPEBaBDina  Tebbttokiai. 
Statute. 

4.  The  Federal  employers'  liability  act 
of  June  II,  IMS  (34  Stat,  at  L.  232,  chap. 
S073,  U,  8.  Comp.  Stat  Supp.  1907,  p.  891 ), 

ndertaking  to  regulate  commerce  in  the 

rict  of  Columbia  and  the  territories  of 

the  United  States  necessarily  superseded 
any  otherwise  applicable  provisions  of  the 
New  Mexico  act  of  March  II,  1903,  gorem- 
ing  suits  for  death  and  personal  Injuriea. 

[Bd.  Nota.- For  other  uhs,  see  BUtntes,  Dec. 
Dig.  I  EG;*    T«rrttorlCB.  Cant  Dig-  |  U.] 

Tbbbftokieb  (I  11')— PowEB  or  Cokgkk^b 
— ReouixAtiro  EwpiiOTbbb'  Liabiutt. 

5.  Congress  had  the  power  to  enact  so 
much  of  the  Federal  employers'  llabilitj  act 
of  June  11,  1006,  as  provides  that  every 
common   carrier   engaged  In   trade  or  com- 

«  in  any  territory  of  the  United  SUtoa 
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Oot.Tmmu, 


■hall  be  liable  for  tlie  death  or  Injurv  of 
"  ^  ^      inilt  from 

negll 
r  empto 


the  negligence  of  an^  of  Ita  o 


Statuteh  (I  64*>— liTVAUD  in  Paw— Ped- 

EBAL  EMFLOTDU'   JUaBILITT  AOT. 

0.  The  Invalldltr,  to  far  a*  IntenUte 
oonunern  U  conoemed,  of  the  prorlBioiii  of 
Uw  Federal  emplojeri'  liabilitj  act  of  June 
11,  190S,  doee  not  Inralidate  aueh  of  Ita 
proviiioni  aa  attempt  to  rwulate  commerce 
within  tha  District  of  Ciduinbia  and  the 
territoriea. 

etd,  Hota.— I<i>r  athm  eaaaa.  sm  Statate*.  Oent. 
.  i  n;    Deo.  Die-  I  «-1 


[No.  606.] 


FERROB  to  the  Supreme  Court  of  the 
State  of  Texas  to  rerieir  a  judgment 
which,  rererslng  a  judgment  of  the  Court  of 
Civil  Appeals  of  that  «tate,  affirmed  a  judg- 
ment of  the  Dlitrict  Court  of  El  Paso  Coun- 
^  in  favor  of  plaintifT  in  an  action  against  a 
railway  eompan;^  for  the  negligent  killing 
of  an  employee  In  the  territorj  of  New 
Uexico.     Affirmed. 

See  same  oaM  below  (Tax.)  117  S.  W. 
428. 

The  facte  are  atated  in  the  opinion. 

Meaira.  W.  O.  Keegln,  W.  A.  Hawkins, 
•ltd  John  Franklin  for  plainUS  In  error. 

Mr.  F.  G.  Uorrla  for  defendant  In  error. 
e 

■    *Ur.  Juatlea  D*7  delivered  tha  opinion  of 
the  oonrt: 

la  thia  oaae  an  action  waa  commenced  by 
Xnedlna  Qutierrez,  as  administratrix  of  the 
Mtate  of  Antonio  Gutlerrei,  in  the  district 
«onrt  of  El  Paso  county,  Texas,  against  Qie 
XI  Paso  &  Northeastern  Bailway  Company, 
to  recover  damages  because  of  the  death  of 
the  plaintiff's  intestate  by  wrongful  act 
while  engaged  in  the  servlM  of  the  railway 
eompany,  a  common  carrier,  in  Qia  territory 
«f  New  Mexico,  on  June  22,  ISOO.  By  way 
of  special  plea  and  answer  the  railway 
company  act  np  a  statute  of  the  territory 
of  New  Mexico,  wherein  it  is  provided  that 
no  actions  for  injuries  inflicting  death, 
erased  by  ai?  person  or  corporation  in  the 
territory,  shall  be  maintained  unless  the 
person  olaiming  damages  shall,  within  nine- 
ty days  after  the  infliction  of  the  injury 
complained  of,  and  thir^  days  before  com- 
mencing suit,  aerve  upon  the  defendant  en 
affidavit  covering  certain  particiilars  as  to 
the  Injnriea  complained  of,  end  containing 
the  namea  and  addresses  of  all  witnesses  of 
the  happening  of  the  alleged  acta  of  negli- 
gesoa.     Suit  must  be  brought  within  one 

*Far  oUiar  cuaa  see  sam*  Uplo  * 


year,  and  in  the  district  court  of  the  ter- 
ritory in  and  for  the  county  in  which  the 
injnriea  were  received,  or  where  the  injured 
person  resides;  or,  in  a  claim  against  a 
eorporatioa.  In  the  county  of  the  territory 
where  the  corporation  haa  ita  principal  place 
of  business.  This  act  Is  set  out  in  full  in 
the  marginal  note  to  the  case  o(  Atchiaon, 
T.  4  8.  P.  R.  Co.  V.  Sowera.  813  U.  8. 
SS,  fi3  L.  ed.  095,  20  Sup.  Ct.  Rep.  397. 

The  special  answer  sets  forth  that  the 
accident  happened  in  the  terrltOTy  of  New 
Mexico,  while  the  statute  was  in  full  force, 
and  that  its  terms  and  provisions  were  not 
complied  with.  ^ 

*To  the  special  anawer  tha  plaintiff'  below  ■ 
interposed  a  demurrer,  and  farther,  by  way 
of  supplemental  petition,  set  forth  that  the 
injuries  complained  of  happened  after  tha 
passage  of  the  so-called  employers'  liablli^ 
act,  June  11,  1900.  84  StaL  at  L.  232,  chap. 
3073,  U.  S.  Comp.  Stat.  Supp.  1007,  p.  801. 
ThU  act,  the  plaintiff  alleged,  controlled  tha 
liability  of  the  defendant  in  the  case.  Tha 
district  court  sustained  the  demurrer  of  th* 
plaintiff  to  that  part  of  the  defendant's  an- 
Bwer  which  set  up  the  territorial  act  of 
New  Mexico,  to  which  ruling  the  railway 
company  duly  excepted.  The  case  then  went 
to  trial  to  a  jury  upon  issues  made  con- 
cerning the  liability  of  the  railway  oompany 
under  the  Federal  employers'  liability  act  of 
June  11,  lOOa.  S4  Stat,  at  L.  232,  chap. 
3078,  U.  8.  Comp.  Stat.  Supp.  lOOT,  p.  801. 
The  result  was  a  verdict  and  Judgment  Ib- 
favor  of  the  plaintiff  against  the  railway 
company.  The  caae  was  then  taken  to  tha- 
court  of  civil  appeals  of  Texas,  and  that 
court  held  that  it  would  not  be  governed  by 
tha  territorial  statutes,  and  that  the  em- 
ployers' liability  act  of  June  II,  lOOfl,  wa» 
nnconstitutional,  upon  the  authority  of  Bm- 
ployers'  Liability  Cases  (Howard  v.  lUinota- 
C.  B.  Co.)  207  U.  B.  463,  S2  I.  ed.  297, 
28  Sup.  Ct.  Rep.  141,  and  certain  cases  I» 
the  Texaa  court  of  appeala.  Upon  rehearing 
a  majorl^  of  the  court  held  that  the  pn^ 
visions  of  the  New  Mexico  act  as  to  tha 
preaentatiou  of  notice  of  claim  for  damage! 
was  a  condition  precedent  to  a  cause  of 
action,  and  that  the  trial  oonrt  therefora- 
erred  in  sustaining  plaintiff's  exception  ttt- 
that  part  of  the  defendant's  answer  which 
pleaded  the  territorial  act  and  plaintiff'! 
failure  to  present  her  claim  in  accordant*. 
with  it.  Ill  8.  W.  1E9.  Thereupon  tha 
plaintiff  took  the  case  to  the  supreme  court 
of  Texaa  by  writ  of  error,  and  that  oourl 
held  that  the  case  was  controlled  by  the 
act  of  Congress  known  aa  the  employera* 
liability  act  (84  Stat,  at  L.  232,  chap.  3073^ 
U.  8.  Comp.  Stat.  Supp.  1M7,  p.  801),  and 
that  the  same  was  constitutional,  and  ther*> 
fore  held  that  the  judgment  of  the  eonrt. 

n  Dbc  *  Am.  Diss.  IMT  to  data,  *  RspT  lDd«xr< 
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of  ciTil  fti^ekls  ahonld  b*  rarerted,  aad  the 
original  judgment  of  the  district  conrt  *i- 
flrmed.  IITS.  W.  426.  Prom  the  judgment 
of  the  aupreme  conrt  ot  the  state  a  writ  of 
error  wm  prosecuted  to  this  court, 
g      Among  other  erroii  assigned  fa  tho  fail- 

•  nre  of  the  supreme'court  of  Teias  to  gira 
affect  to  tha  defense  Betting  up  the  statute 
of  New  Mexioo  as  a  fuli  defense  to  the 
action.  While  the  supreme  court  of  Texas 
In  its  opinion  oonceded  that.  If  the  terri- 
torial act  of  NsTT  Mexico  alone  controlled 
the  aetion,  the  plaintiff  must  fail  for  i 
compliance  with  its  requirementa,  it 
vaned  the  judgment  of  the  court  of  dvil 
«pp«ala,  and  affirmed  the  judgment  of  the 
'dUtrict  court,  becanae,  in  its  opinion,  the 
liability  waa  controlled  hy  the  employera' 
liabllf^  act.  The  effect  of  this  judgment 
of  Uw  lupreme  ooort  of  Texas  was  to  deny 
tha  defanaa  set  up  tuder  the  territorial  act 
■a  a  eomplete  bar  to  the  acUon.  The  dts- 
iilet  eonrt  sustained  the  demurrer  to  the 
plea  setting  np  this  act,  and  thereby  denied 
tlie  ri^U  ipwially  aet  np  under  that  atat- 
vta,  tha  raprame  court  of  Texas  oTarruled 
the  eonrt  of  dril  appeals  and  afDrmed  the 
judgment  of  the  district  court.  It  thereby 
necessarily  adjudicated  the  defense  claimed 
mtder  the  territorial  act  against  the  railway 
company.  If  this  defense  sets  up  a  Fed- 
-aral  right  within  the  meaning  of  j  70S  of 
iha  Rarised  Statutca  of  the  United  States 
<U.  8.  Comp.  Btat.  1901,  p.  576),  then 
liava  jnriidiction  of  the  case.  Wabash  R. 
Co.  T.  Adalbert  College,  208  U.  8.  aS,  4' 
^  L.  ed.  37B,  3S1,  ZA  Sup.  Ct.  Rep.  lez. 

Tliat  the  claim  of  immunity  under  the 
territorial  act,  because  of  the  failure  ot  the 
^aintiff  to  comply  with  ita  prorialoni  aa 
to  the  affidavit  within  ninety  daya,etc.,  pre- 
sented a  Federal  question  within  the  mean- 
iBg  of  9  708  of  the  Revised  SUtutes,  was 
decided  in  Atchison,  T.  ft  B.  F.  B.  Co.  t. 
Sowers,  supra,  in  which  case  it  waa  held 
that,  where  suit  was  brought  In  a  state 
aonrt,  a  claim  of  defense  under  the  pro- 
Tislons  of  the  New  Mexico  statute  was  a 
claim  of  Federal  right,  which,  when  ad- 
Tenely  adjudicated,  gave  juriadiction  to  this 
•onrt  to  review  the  judgment. 

Coming  to   consider   the   merits:     nils 

aourt.   In  Atchison,  T.   ft   B.   F.   R.   Go.  v. 

Bowers,  snpra,  held  that,   in  order  to  give 

dna  faith  and  credit  to  the  territorial  atat- 

g  Ute,  under   |   90S  of  the   Revised   SUtutea 

*  «f  the  United*Statei  (U.  S.  Comp.  Btat. 
1901,  p.  677),  the  plaintiff  suing  in  a  state 
most  show  compliance  with  the  prelimlna- 
riea  of  notice  and  demand  as  required  by 
the  territorial  law.  As  the  answer  in  the 
present  ease  set  np  noncompliance  with 
thSM  requisites,  and  the  state  court  sua- 
tained  a  demurrer  thereto,  the  Judgment 


muat  be  reveraed,  nnlasa  the  state  court  was 
right  In  denying  the  benefit  of  the  territorial 
aet  thus  set  up,  because  the  Federal  em- 
ployers' liabili^  act  superseded  the  New 
Uexfco  law,  and  is  ooRstitutional  so  far  as 
the  territories  are  concerned. 

In  view  of  the  plenary  power  of  Congress 
under  the  Constitution  over  the  territories 
of  the  United  States,  subject  only  to  cer- 
tain limitations  and  prohibitions  not  neces- 
sary to  notice  now,  there  can  be  no  doubt 
that  an  act  of  Congress  undertaking  to  r^ 
ulate  commerce  In  the  District  of  Columbia 
and  the  territories  of  the  United  States 
would  necessarily  supersede  the  territorial 
law  r^ulatlng  the  same  subject. 

la  the  Federal  employers'  liability  set  of 
June  11,  1900,  unconstitutional  s"  far  aa 
it  relates  to  common  earriera  engaged  In 
trade  or  commerce  in  the  territories  of  the 
United  States  T  It  has  been  suggested  that 
this  question  Is  foreclosed  by  a  decision 
of  thia  court  ia  the  Employers'  Liability 
Cases,  supra.  In  that  case  this  oourt  held 
that,  conceding  the  power  of  Congrew  to 
regulate  the  relation!  of  employer  and  em- 
ployee engaged  in  Interstate  commerce,  the 
act  ot  June  II,  190S  (34  Stat,  at  L.  232, 
chap.  3073,  U.  S.  Oomp.  SUt.  Supp.  1907, 
p.  BBl),  waa  unconatitntional  in  thia;  that, 
in  its  provisiona  regulating  interstate  com- 
merce. Congress  exceeded  ita  constitutional 
authorify  in  undertaking  to  make  employera 
responsible  not  only  to  empioyeea  when  en- 
gaged in  interstate  commerce,  bnt  to  any  ot 
its  employee*,  whether  engaged  In  Interstate 
commerce  or  In  commerce  wholly  within  a 
state.  That  tha  unconstitutional ify  ot  the 
act,  so  far  aa  it  relates  to  the  District  of 
Columbia  and  the  territories,  was  not  detei^ 
mined,  is  evident  from  a  consideraUon  of 
the  opinion  ot  the  court  in  the  case.  In 
answering  tha  su^estion  that  the  words 
"any  employee"  In  the  atatute  should  be  so  J 
read  aa  to  mean  only  employees 'engaged  ■ 
in  interstate  eommerce,  Mr.  Justice  White, 
delivering  the  opinion  of  the  court,  saldi 

"But  this  would  require  oa  to  write  Into 
the  statute  words  of  limitation  and  restrie- 
tion  not  found  in  it.  But,  if  we  could  bring 
ourselves  to  modify  the  statute  by  writing 
in  the  words  suggeated,  the  result  would 
be  to  restrict  tha  operation  of  the  aet  aa. 
to  the  District  of  Columbia  and  the  torrito- 
rlea.  We  say  this  because.  Immediately  pre-. 
ceding  the  provision  of  the  act  concerning 
carriers  engaged  in  eommerce  between  the 
statea  and  territoriea  is  a  clause  making  tt 
applicable  to  'every  common  carrier  engaged 
in  trade  or  commerce  In  the  District  of 
Columbia  or  In  any  territory  of  the  United 
Stotea.'  It  follows,  therefore,  that  common 
carriers  in  such  territories,  even  although 
not  engaged  in  Intentat*  coraraeros^  ara,  by 
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the  act,  made  liable  to  'kbj'  of  their 
plc^eee,  aa  therein  defined.  Tbe  legislative 
power  of  CongreM  over  the  District  of  Co- 
lumbia and  the  territories  being  plenary, 
and  not  depending  upon  the  interstate  com- 
merce claoae,  it  result*  that  the  provision 
as  to  the  District  of  Columbia  and  the  ter- 
ritories, if  standing  alone,  could  not  be  ques- 
tioned. Thus  it  would  coma  to  paai,  i' 
eould  bring  ourselvea  to  modify  the  statute 
by  writing  in  the  words  suggested,  that  is, 
by  causing  the  act  to  read  'any  employee 
when  engaged  In  interstate  commerce,'  we 
would  restrict  the  act  as  to  the  District  of 
Columbia  and  tbe  territorieB,  and  thus  de- 
stroy it  in  an  important  particular, 
write  into  tbe  act  the  qualifying  words, 
therefore,  would  be  but  adding  to  Its  pro- 
Tiiiona  in  order  to  save  It  in  one  aspect, 
and  thereby  to  destroy  it  in  another  j  that 
i^  to  destroy  Id  order  to  save,  and  to  save 
in  order  to  destroy."    207  U.  S.  600. 

A  pemsal  of  this  portion  of  the  opii 
makes  it  evident  that  it  was  not  Intended 
to  hold  the  act  unconstitutional  In  so  far 
aa  it  related  to  the  Diitrict  of  Columbia  and 
the  territories,  tor  tt  ii  there  suggeBted  that 
to  interpolate  in  the  act  the  qualifying 
words  eontended  for  would  destroy  the  act 
a  in  respect  to  the  District  of  Columbia  and 
•  the  territories  b;*liroiting  its  operation  iu 
a  field  where  Congress  had  plenary  power, 
and  did  not  depend  for  its  authority  upon 
the  interstate  commerce  clause  of  the  CJon- 
•titutloQ,  The  act  in  question  is  set  forth 
in  full  in  a  note  to  Employers'  Liabilit; 
Cases  (Howard  r.  Illinois  C.  IL  Co.)  207 
U.  8.  490,  62  L.  ed.  305,  28  Ciup.  Ct.  Rep. 
141.  We  are  concerned  in  the  present  case 
with   its   first   section   only.      This   section 


"That  every  common  carrier  engaged  in 
trade  or  commerce  in  the  District  of  Co- 
lumbia, or  in  any  territory  of  the  United 
States,  or  between  the  several  states,  or  be- 
tween any  territory  and  another,  or  between 
any  territory  or  territories  and  any  state 
or  states,  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states 
or  foreign  nations,  shall  be  liable  to  any 
of  its  employees,  or,  in  the  case  of  his 
death,  to  his  personal  representative  lor 
the  benefit  of  his  widow  and  children,  it 
any;  if  none,  then  for  his  parents;  if  none, 
then  for  his  nest  of  kin  dependent  upon  him, 
for  all  damages  which  may  result  from  the 
negligence  of  any  of  its  officers,  agents,  or 
employees,  or  by  reaaon  of  any  defect  or 
insufficiency  due  to  its  negligence  In  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, ways,  or  works." 

A  perusal  of  the  section  makes  it  evident 
that  Congress   Is   here   dealing,   first,   with  ' 


trade  or  oommeroe  in  the  mstriet  of  Colum- 
bia and  the  territories;  and,  second,  with 
interstate  eommeree,  commerce  with  foreign 
nations,  and  between  the  territories  and  tb* 
states.  As  we  have  already  indicated,  its 
power  to  deal  with  trade  or  commerce  in 
the  District  of  Columbia  and  the  territories 
does  not  depend  upon  tbe  authority  of  th* 
interstate  commerce  clause  of  the  Constitu- 
tion. Upon  the  other  hand,  the  regulation 
sought  to  be  enacted  as  to  commerce  be- 
tween the  states  and  with  foreign  nations 
depends  upon  the  authority  of  Oongresa 
granted  to  It  by  the  Constitution  to  reg- 
ulate oonuneree  among  the  states  and  with 
foreign  nations.  As  to  the  latter  class. 
Congress  was  dealing  with  a  liablli^  or- 
dinarily governed  by  state  statutes,  or  eon- 
trolled  by  the  common  law  as  administered  J 
in  tha'several  states.  The  Federal  power* 
of  r^ulation  within  the  states  is  limited 
to  the  right  of  Congress  to  control  trans- 
actions of  Interstate  commerce;  it  has  no 
authority  to  rt^late  commerce  wholly  of 
a  domestic  character.  It  was  because  Con- 
gress had  exceeded  Its  authority  in  attempt- 
ing to  regulate  the  second  class  of  com- 
merce named  in  the  statute  that  this  court 
was  constrained  to  hold  the  act  unconstitu- 
tional. The  act  undertook  to  fix  the  lia- 
bility as  to  "any  employee,"  whether  en- 
gaged In  interstate  commerce  or  not;  and, 
in  the  terms  of  the  act,  had  so  Interwoven 
and  blended  the  regnlation  of  liability  with; 
the  authority  of  Congress  with  that 
which  was  not  that  the  whole  act  was  held 
luTalid  In  this  respect. 

It  is  hardly  necessary  to  repeat  what  this 
court  has  often  affirmed,  that  an  act  of 
Congress  is  not  to  be  declared  Invalid  ^- 
cept  for  reasons  so  clear  and  satisfactory 
to  leave  no  doubt  of  Its  unconstitution* 
ality.  Furthermore,  it  is  the  duty  of  the 
court,  where  it  can  do  so  without  doing  vio- 
lence to  the  terms  of  an  act,  to  construe  it 
I  to  maintain  Its  constitutionality;  and, 
whenever  an  act  of  Congress  contains  unob- 
jectionable provisions  separable  from  thoss 
found  to  be  unconstitutional,  it  is  the  dn^ 
of  this  court  to  so  declare,  end  to  maintain 
the  act  in  so  far  aa  It  Is  valid.  It  was  held 
the  Employers'  Liability  Cases  that,  in 
order  to  sustain  the  act,  it  would  be  neces- 
sary to  write  into  Its  provislone  worda 
which  it  did  not  contain. 

Coming  to  consider  the  statute  In  the 
light  of  the  accepted  rules  of  construction, 
we  are  of  opinion  that  the  provisions  with 
reference    to    Interstate    commerce,    which 
re  declared  unconstitutional  for  the  rea- 
ls stated,  are  entirely  separable  from,  and 
nowise  dependent  upon,  the  provisions  of 
the  act  regulating  commerce  within  the  DliH 
triet  of  Columbia  and  the  territories.    Cer- 
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telnly  thesa  prorlilDiii  «onld  Btaad  in  sap- 
aiste  acta,  and  the  ri^ht  to  regulate  one 
elasa  of  liability  in  nowiae  depends  npon 
tlie  other.  Congreaa  might  have  regulated 
^  tlie  subject  by  laws  applying  alone  to  the 

•  tairitorieBi'and  left  to  the  varloui  atatea 
tha  regulation  of  the  aubjeet-matter  within 
their  bordera,  aa  had  been  the  practiM  for 
many  jeara. 

It  Temaina  to  inquire  whether  it  ia  plain 
that  Congreaa  would  have  enacted  the  I^a- 
lation  had  the  act  been  limited  to  the  reg- 
nlatioD  of  tha  liability  to  employee!  en- 
gaged In  oommerce  within  the  District  of 
Columbia  and  the  territoriaa.  If  we  are  lat- 
isfled  that  it  would  not,  or  that  the  matter 
is  in  Buoh  doubt  that  we  are  unable  to  say 
what  Congreaa  would  haTO  done  omitting 
the  uneonatitutloital  feature,  then  the  stat- 
nte  muat  fall.  Illinois  C.  R.  Co.  t.  Me- 
Kendree,  203  U.  S.  614,  61  L.  ed.  293,  SET 
Bup.    Ct.    Rep.    163;    Employera'    Liability 

When  we  consider  tha  purpose  of  Con- 
gress to  regulate  the  liability  of  employer  to 
«npIo;ee,  and  its  erident  intention  to 
shange  certain  rules  of  the  common  lew 
which  theretofore  prevailed  as  to  tha  re- 
aponsibility  for  n^ligenoe  in  the  conduct 
of  the  business  of  transportation,  we  think 
that  it  is  apparent  that,  had  Congress  not 
nndertaken  to  deal  with  this  relation  in  the 
•tates  where  It  had  been  regulated  by  local 
law,  it  would  haTe  dealt  with  the  aubject 
and  enacted  the  curative  proTlsiona  of  the 
law  applicable  to  the  Diatrict  of  Columbia 
and  tha  territorlea,  over  which  Ita  plenaiy 
power  gave  it  tha  undoubted  right  to  pass 
s  eontrolling  law,  and  to  make  nniform  rag- 
■latlona  governing  the  subject. 

Bearing  in  mind  the  reluetanea  with 
which  this  eoort  interferes  with  the  action 
d  a  co-ordlnata  branch  of  the  govemment, 
and  ita  duty,  no  less  than  its  disposiUon, 
to  sustain  the  enactments  of  the  national 
l^alature,  except  in  clear  eaaea  of  inva- 
Bdity,  we  reach  the  conclusion  that,  in  the 
aapeet  of  the  act  now  under  consideration, 
the  Congress  proceeded  within  Its  conatitu- 
tional  power,  and  with  the  Intention  to 
regulate  the  matter  in  the  District  and  ter- 
ritoriea,  irrespectiTc  of  the  interstate  com- 
merce feature  of  the  act. 

While   not  binding  as   authority  in   this 

court,   we   may   note   that  the   act,  ao   far 

S  as  it  relates   to  the  District  of  Columbia, 

*  waa  austained  in  a  well-considered  opinion 
I^  tha  court  of  appeals  of  the  District  of 
Columbia.  Hyde  t.  Southern  R.  Co.  81  App. 
D.  a  406. 

The  judgment  of  the  Supreme  Court  of 
Texas  is  aCBrmed. 


(tu  U.  8.  n.) 
CLARA  B.  SYLVESTER  and  May  L.  Syl- 
vester, Plffs.  in  Err., 

BTATB  OF  WABHINQTON. 

Courts  (|  394*)— EJbbob  to  State  Coubt— 
Fbdebal  Qdestion— Lamd  Titles, 
1.  A  decision  of  the  Washington  aupreme 
court  adverse  to  a  claim  of  title  founded 
npon  the  invalidity,  under  the  Oregon  dona- 
Uoa  act  of  September  27,  1850  (6  Stat  at 
L.  49Q,  chap.  78),  of  their  ancestors'  deed  to 
the  territory  of  Washington,  and  upon  the 
incapacity  of  the  territory  to  accept  the 
deed  under  the  act  of  March  2,  1853  (10 
But.  at  L.  172,  chap.  SO),  by  which  such 


[EM.  Not«.— For  other  cues,  ses  Couita.  Cent. 
Dfc  {|  1053.   IOM;    Dec  Dls.  I  IM.*] 

Territobies  (}  17*)— Powers— Axxopnifo 
Deed  fob  Skat  or  Govesnuxht. 

2.  The  power  of  the  territory  of  Wash- 
ington to  accept  a  deed  of  land  as  a  site  for 
the  seat  of  government,  and  the  erection  of 
a  capitol  building,  even  if  not  incident  fat 
the  organiiatian  of  the  territorial  govern- 
ment, is  implied  from  the  provisions  of  the 
organlo  act  of  Msrdi  2,  18D8,  |  IS,  (iantlD( 
a  sum  ot  money  "for  the  erection  of  anltahla 
building!  at  the  seat  of  fovemmeoL" 

[Bd.  ITota.— For  otfaw  eaatm,  im  Territarias, 
OsnL  Dla.  I  11:    Dm.  DIk-  ■  IT.*] 

Public  Liirns  (|  130*)— Dowaiioii  Cluhb 
—Sale  Bxfobk  PATOtT. 

3.  A  claimant  under  the  Or^on  dona* 
Uan  act  of  September  87,  1860,  who  had 
not  made  final  proof  under  that  act,  but 
had  occupied  the  land  for  more  than  four 
years,  could  make  a  valid  deed  of  hia  rights 
after  tlie  amendatory  act  of  July  17,  1354 
(10  Stat,  at  L.  305,  chap.  84),  g  2  by  which 
the  proviso  in  g  4  of  the  earlier  act,  making 
void  contracts  for  the  sale  of  land  before 
patent,  was  repealed,  "provided  that  no  sale 
shall  be  deemed  valid  unless  the  vendor 
aha)  I  have  resided  four  years  npon  the 
land," 

[Ed.  Nats.— For  other  cases,  sea  Public  Lands, 
Cent.  Dli.  I  KT:    Dec.  Dl«.  |  Ut.*] 

CouBTs  (I  S94*)— Ehrob  to  State  Conw— 
QOEsnons  Reviewable- Noh-ITedxbai, 
QtnsnoNS— Lahd  Titles. 

4.  The  effect  of  a  valid  convqrance  to  ths 
territory  of  Washington  by  a  claimant, 
under  tne  Oregon  donation  act  of  Septem* 
ber  27,  ISfiO,  after  occupation  for  more 
than  four  years,  but  before  he  had  made  fi- 
nal proof  under  that  act,  upon  the  title 
subsequently  given  him  by  a  patent  from 
the  United  States,  ia  a  question  of  local 
law,  not  open  for  review  upon  a  mit  of 
error  from  the  Federal  Supreme  Court 
to  a  state  court. 

[Bd.  Not*,- For  otbar  cases,  »e  Coorts,  OcBt. 
Dljt.  II  UU,  1064 ;    Deo.  Dls.  |  tM,*] 

[No,  40.1 


■,  A  Rep'r  tndaiss 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wuhington  to  raviair  a  judg- 
meut  which  bfSrraed  a,  judgment  of  the  Bii> 
perioT  Court  of  Thurston  County,  In  that 
■tate,  In  favor  of  the  defendant  in  an  action 
against  the  state  to  recover  a  parcel  of  land 
conveyed  to  the  territory  of  Washington  as 
a  site  for  the  seat  of  government.  Affirmed. 

See  same  caae  below,  43  Wash.  EB6,  91 
PM.  le. 

The  facts  are  stated  in  the  opinion. 

Mr.  0«orc«  Hairln  Savage  and  Ma; 
L.  Sylvester,  in  propria  persona,  tor  plain- 
tiffs  in  error. 

Messrs.  W.  P.  Belf,  W.  V.  Tanner,  W.  F. 
Magill,  and  Qeorge  A,  Lee  tor  defendant  in 
error. 

?    *Mr.  Jnetiee  Holmes  delivered  the  opin- 
ion of  the  court: 

Thie  ii  an  action  brought  by  the  heirs 
of  one  Edmund  Sylvester  to  recover  a  par- 
eel  of  land  patented  to  him  by  the  United 
States,  under  the  Oregon  donation  act  of 
September  27,  18C0,  chap.  76,  B  Stat,  at  L. 
4B0,  and  the  amendmentE  to  the  same.  The 
J  itate  took  up  the  defenae  and  alleged  that 
•  Sylvester  lettled  on  the  land  on  Fobruary 
1,  1860,  resided  there  continuously  for  more 
than  four  years,  and  then  with  hla  wife, 
tlie  plaintiff  Clara  Sylveatar,  by  deed  of 
bargain  and  sale  without  covenants,  con- 
veyed the  land  to  the  territory  of  Wash- 
IngtoD  on  January  18,  1865.  This  oonvey- 
auoa  was  made  in  accordance  with  a  terri- 
torial act  of  January  9,  186S,  to  provide 
for  the  seat  of  government.  The  state  al- 
leged that  it  and  the  territorr,  its  prede- 
eassor,  have  been  In  open  and  adverse  pos- 
session ever  since,  and  relied  upon  the  stat- 
ute of  limitations  as  well  as  upon  the  deed. 
To  this  defense  there  is  a  very  verboae  re- 
ply to  the  following  effect: 

The  grantor  offered  the  land  to  the  ter- 
ritory as  a  ^t  ao  long  as  It  should  be 
used  as  a  site  for  the  seat  of  government 
and  the  territorial  capitol  building  erected 
and  maintained  thereon.  The  offer  wai 
eepted  and  an  act  was  passed  establishing 
tba  seat  of  government  there,  provided  the 
owners  or  claimants  gave  a  release  of  the 
land.  January  0,  1S5E.  Thereupon  Sylves- 
tar  made  the  above-mentioned  deed,  which 
the  plaintiffs  prefer  to  call  a  release,  or  a 
quitclaim,  as  it  was  called  in  another  ter- 
ritorial act  of  a  tew  days  later,  January 
SB,  1866,  accepting  the  deed.  At  the  time 
of  Sylvester's  conveyance  he  was  a  claimant, 
but  had  not  complied  with  the  requirements 
of  the  donation  act  in  other  respects  than 
the  occupation  for  more  than  four  years. 
On  this  ground  it  is  alleged  that  hia  deed 
was  void.  On  July  1,  1868,  he  made  final 
proof;  there  was  no  adverse  elaim,  an' 


May  3,  1S60,  a  patent  was  faausd  to  hlmu 
He  died  In  18ST,  and  after  the  atata  of 
Washington  had  been  admitted  to  the  Union, 
at  its  request,  the  plaintiffs  executed  an- 
other deed  of  the  premises;  but  this  deed 
purported  to  be  made  "upon  the  express 
condition  that  the  tract  shall  be  and  remain 
the  aits  of  tha  capitol  of  Wasliington,  and 
that,  in  the  event  of  the  location  of  the 
capitol  elsewhere  than  upon  his  tract,  these 
presents  shall  be  null  and  void."  As  a  fur- 
ther ground  of  recovery,  it  is  alleged  that 
the  state  has  ceased  to  use  the  tract  for 
[ie  seat  of  government.  Finally,  it  is  al- 
■ged  that,  under  the  act  of  Congress  of  |^ 
March  2,  1SS3,  chap.  90,  10  Stat,  at  L.*1T2,* 
organizing  Washington  territory,  the  terri- 
tory was  not  authorised  or  permitted  to 
acquire  title  to  the  land  in  suit.  It  ie  added 
that  the  statute  of  limitations  did  not  run, 
because  the  plaintiffs  could  not  sue  the  ter- 
ritory or  state  until  authorised  to  do  so 
by  the  act  of  1896,  chap.  95,  p.  1S3,  for  th* 
flret  time. 

There  was  a  trial  and  Judgment  for  the 
state,  which  Judgment  was  affirmed  by  the 
state  supreme  court.  40  Wash.  665.  91  Pac. 
16.  The  facts  found  were  substantially 
those  set  forth  in  the  pleadings,  except  that 
it  was  held  to  be  proved  that  Sylvester 
filed  hia  notillcatlon  of  aettlemeut  with  the 
aurvayor  general  of  Oregon  in  February, 
1854,  before  the  date  of  his  deed  to  the 
territory,  although,  as  has  been  shown,  hie 
final  proof  and  hia  receipt  of  a  patent  were 
after  that  date.  The  plaintiffa  specially  set 
up  the  invalidity  of  his  deed  under  the 
Oregon  donation  act,  and  the  incapacity  of 
the  territory  to  accept  it  under  the  act  by 
which  it  was  organized,  and  claimed  titl* 
on  these  grounda.  We  may  assume  that 
the  present  writ  of  error  is  within  the  juris- 
diction of  this  court.  Anderson  v.  Carklna, 
135  U.  a  483,  U  L.  ed.  272,  10  Sup.  Ct, 
Rep.  006;  Nutt  t.  Knut,  200  U.  S.  12,  6» 
L.  ed.  S4S,  2S  Sup.  Ct.  Rep.  210.  But,  on 
the  merits,  we  are  of  opinion  that  the  plain* 
tiffs  have  no  case. 

We  see  no  ground  whatever  for  the  doubt 
suggested  as  to  the  power  of  tha  territory 
to  accept  the  deed.  If  that  power  was  not 
incident  to  the  organization,  it  was  implied 
by  g  13  of  the  organic  act,  as  Congress 
granted  $6,000  for  "the  erection  of  suitable 
buildinga  at  tha  aeat  of  government."  For 
that  purpose  it  was  necessary  that  the  ter- 
ritory should  control  the  land,  and  especial- 
ly, in  a  region  where  land  was  so  cheap  aa 
it  waa  in  those  days,  the  implied  authority 
cannot  ha  confined  to  the  taking  of  a  lease. 

On  the  other  point,  it  was  said  that  the 
settler  acquired  no  rights  until  he  not  only 
had  cultivated  the  land  for  four  yeara,  but 
had  otherwise  conformed  to  the  proviaiona 
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of  the  Oregon  donation  act.  |  4.  WheT«M, 
ftt  lekst,  he  hftd  not  made  final  proof.  Ore- 
(on  &  C.  R.  Co.  T.  United  Stftte*,  190  V.  B. 
180,  199,  47  L.  ed.  1012,  lOlS,  23  Sup.  Ct. 
Rep.  6T3.    But  the  qoeition  in  this  ckk  i* 

J  not  whether  Sylvester  had  acquired  rights 

■  that  the  goTernment  could  not'impair,  or 
In  fact  preserved  as  against  another  claim- 
ant, ■■  in  East  Central  Eureka  Min.  Co.  v. 
Central  Eureka  Min.  Co.  204  U.  B.  266,  270, 
271,  61  L.  ed.  476,  481,  27  Sup.  Ct.  Rep. 
ECB,  but  it  ia  between  bis  repreBentatives 
and  bia  grantee.  That  Sylvester  had  some 
rights  cannot  be  disputed,  and  Is  recogntxed 
by  S  9  of  tbfl  set,  ("all  the  rights  of  the 
deceased").  He  wai  in  possession  and  had 
taken  lawful  steps  toward  getting  the  title. 
Those  rights  he  could  convey  unless  prohib- 
ited by  law.  But,  by  the  amending  act  of 
■July  17,  1854,  chap.  84,  g  2,  ID  SUt.  at  L. 
305,  the  proviso  in  3  4  of  the  donation  act, 
making  contracts  for  the  sale  of  the  lands 
before  patent  void,  was  repealed,  "Provided, 
that  no  sale  shall  be  deemed  valid  unless 
Ibe  vendor  shall  have  resided  four  years 
upon  the  land."  As  this  proviso  attached 
no  condition  except  residence  for  four  years. 
It  would  be  more  than  a  harsh  construction 
to  hold  that  the  validity  of  the  deed  still 
depended  upon  the  fulfilment  of  the  other 
requirements  for  a  perfect  right.  We  are 
«!  opinion  that  the  deed  was  valid;  and 
thus  tbe  question  is  narrowed  to  the  eSeot 
-flf  the  conveyance  upon  the  title  subsequent- 
ly given  to  Sylvester  by  the  patent  of  the 
United  StatM.  Bee  Braiee  v.  Schotield,  124 
D.  S.  40S,  31  L.  ed.  484,  S  Sup.  a.  Rep.  S04. 
But  the  questions  that  come  before  thia 
«onrt  are  confined  to  the  rights  of  the  par- 
ties under  the  statutes  of  the  United  Statesj 
and  when  it  is  decided  that  Sylvester's  deed 
WM  valid  under  these  statutes,  its  effect 
npon  his  later  acts  and  acquisitions  would 
Men  to  be  a  matter  of  local  law.  If  the 
state  court  assumed,  as  it  seems  to  hava 
assumed,  that  Sylvester's  subsequent  mak- 
ing of  final  proof  was  to  b«  taken  to  have 
been  done  on  behalf  of  his  grantee,  and  thus 
t«  have  perfected  Its  equitable  right  to  the 
land,  it  is  enouf;h  to  say  that  we  see  no 
ground  for  disturbing  the  assumption.  See 
Nixon  V,  Carco,  2B  Miss.  414.  If  tbe  state 
■npreme  court  concurred  with  the  trial  court 
In  holding  an  equitable  title  a  sutHcient  an- 
swer to  the  plaintiff's  claim,  that  la  a  mat- 
ter with  which  we  have  nothing  to  do. 
Whether  the  dedsion  went  on  this  ground 
or  assumed  that  tbe  legal  title  also  Inured 

^  to  tbe  benefit  of  the  state  does  not  appear. 

*  If  the  latter  ground  were  adopted,  «e*prs- 
rame  that  it  could  not  be  because  of  the 
form  of  the  deed,  in  the  abeanoe  of  words 
•xpresalng  or  implying  warranty,  but  would 
be  peculiar  to  this  class  of  cases.    We  sup- 


pose that,  la  the  abaante  «t  «  statute 
speoially  dealing  with  the  matter,  either  the 
title  would  be  taken  to  relate  back,  or  it 
would  be  held  that  a  permitted  eonveyanoa, 
before  the  government  has  given  a  legal  title 
to  anyone,  made  by  a  person  in  process  of 
acquiring  a  title  In  the  statutory  method, 
would  be  taken  to  have  contemplated  that 
the  grantee  should  have  the  benefit  of  what 
was  done  afterwards  to  perfect  it.  Those 
propositions  we  are  not  called  upon  to  dia- 
cusa.  Bee  landea  v.  Brant,  10  How.  348,  13 
L.  ed.  449;  United  SUtea  v.  Qark,  200  D. 
S.  601,  607,  00  L.  ed.  OlS,  010,  20  Sup.  Ct. 
Rep.  340;  Rev.  Btat  |  2448,  U.  B.  Comp. 
Stat.  1901,  p.  IBIS. 

Other  matters  were  argued,  as,  for  bt< 
stance,  whether  parol  evidence  should  have 
been  received  to  show  that  the  first  deed 
was  Intended  to  be  conditional,  although  ab- 
solute in  form;  the  effect  of  the  second  deed 
and  the  condition  that  it  expressed,  the  stat- 
ute of  limitations,  and  so  forth.  But  the 
only  questions  open,  on  the  most  liberal  In- 
terpretation, are  those  that  we  have  an- 
swered, and  it  foUowa  without  mora  that 
the  Judgment  must  be  affirmed. 

ABirmed. 

(HI  D.  B.  70,) 

BLIZABETH  IC  UoQILTRA  et  al.,  Gotn- 
plainanta,  and  Alfred  J.  Pritchard  et  al.. 
Interveners,  and  Peter  Bressler,  Com- 
plainant, and  Frank  T.  Hunter  et  aL, 
Interveners,   Appts., 

E.  W.  ROSS,  as  State  Land  Commissioner 
of  the  State  of  Washington,  and  E.  W. 
Ross,  T.  A.  Rockwell,  J.  H.  Easterday, 
J.  E.  Froat,  and  John  B.  Welty,  aa 
Board  of  State  land  Commissioners,  and 
James  P.  Agnew,  as  Auditor  of  the  Coun- 
ty of  Elng,  State  of  Washington. 

OoDBTB  (I  2,98*)— Peoebal  Coinrra— Jubm- 
oicTrtoN— FKMBii.  QuESTi OK— Title  to 
Land  Below  moH-WAiss  Haek. 
1,  The  contoitjon  that  rights  below  the 
high-water  mark  of  navlnble  nontidal  wa- 
ters can  be  asserted  by  Uie  patenteea  from 
the  United   States   as   appurtenant  to   the 
uplands  conveyed  to  them,  as  against  the 
title  of  the  state  when  subeequently  admit- 
ted into  the  Union,  is  too  clearly  unfound- 
ed, in  view  of  the  prior  decisions  of  the 
Federal  Supreme  Court,  to  raise  a  Federal 
qaeatlon  within  the  original  juriadictlon  ol 
a  Federal  dreult  court. 

[Bd.  Note.— Fer  elksr  cassa,  sss  Oanrts,  Cent, 
DIE.  I  m;    Deo.  DIE.  1  KB.*] 

Appeal  ahd  Ebbob  (|  1176*}— Jnooionre— 

RuAHD  mo  roB  rnsMioaAL. 

i.  A  decree  of  a  Federsl  circuit  court  of 
appeals  which,  after  correctly  deddlng  that 
the  court  below  was  without  Jurisdiction, 
insdvertsntlv  aSrmed  the  decree  of  that 
eoor^   dlsnJsalng  the  bill   OB   the   merits. 
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will  ba  nveried  hy  th»  Federal  Supreme 
Court,  »bA  the  cue  rem*nded  to  the  elr- 
enit  court,  with  diTectiona  to  set  aside  the 
decree  on  the  merits  and  Buatain  the  de- 
tnlurer  for  want  of  juriBdiction,  and,  on 
that  ground,  dimniss  tiie  suit. 

[Bd.   Not*.— For  otlier  casw,  »■  Appeal  and 
Brror,  Cent.  DI(.  I  4G»:    Dsc.  Dli.  I  UT«.*] 

[No.  S28.1 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  reTisw  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict at  Wftshington,  sostaining  demurrers 
to  and  dismiRBing  for  want  of  equitj,  suits 
to  enjoin  officers  of  the  state  from  inter- 
fering with  or  selling  or  disposing  of  lands 
below  high-water  mark  in  navigable  non- 
tidal  waters.  Reversed  and  remanded  to  the 
CSrcuit  Court,  with  directions  to  disEolss  for 
want  of  jurisdiction. 

See  same  ease  below,  SO  C.  C.  A.  3118,  1S4 
Fed.  B04. 

■^  Statement  fay  Ur.  Justice  HcKenna: 
■  *  These  cases  were  consolidated  In  the  dr- 
enit  court.  The  appellants  were  oomplajn- 
ants  in  the  suits  respectively,  and  asserted 
title  by  virtue  of  patents  from  the  United 
States  to  lands  bordering  on  and  touching 
Lakes  Washington  and  Union,  in  the  state 
of  Washington,  to  the  lands  below  the  high- 
water  mark  of  said  lakes  respectively, 
against  a  title  claimed  by  the  state.  The 
appellee  James  P.  Agnew  is  the  auditor  of 
the  county  of  King,  and  the  other  appellees 
•onstitute  the  board  of  land  oommissionera 
of  the  state. 

The  fundamental  question  presented  is 
whether  rights  below  high -water  mark 
passed  to  the  patentees  as  appurtenant  to 
the  uplands  confeyed  to  them,  or  whether 
they  vested  In  the  state  upon  its  admission 
into  the  Union,  and  are  subject  to  the  con- 
trol of  the  state. 

The  patent  in  the  HcGllvra  Case  was  ia- 
■ued  in  1806,  under  the  act  of  Congress  of 
April  24,  1820,  entitled,  "An  Act  Making 
Further  Provision  for  the  Sale  of  the  Publi 
Lands"  [S  Stat,  at  L.  600,  chap.  Bl];  that 
in  the  Breester  Case  was  issued  under  the 
provisions  of  the  act  of  Congress  of  Sep- 
tember 27,  1850,  entitled,  "An  Aot  to  Create 
the  Office  of  Surveyor  General  of  the  Publi 
Lands  in  Oregon,  and  to  Provide  for  the 
Survey,  and  to  Make  Donations  to  Settlers 
of  the  Said  Public  lAuds"  [B  Stat,  at  L. 
4H,  chap.  70].  It  is  alleged  that  the  lakes 
are  respectively  nontidal  bodies  of  water, 
ritnated  wholly  within  the  county  of  Eing, 


Lake  Washington  being  about  20  miles  in 
length,  with  an  average  breadth  of  3  miles, 

id   Lake   Union  being   about    3    miles   ia 

3gth,  with  on  average  breadth  of  1  milei 
and  that  neither  lake  has  an  outlet,  naviga* 
ble  for  boats,  scows,  or  lighters,  and  at  all 
times  has  been  confined  to  the  conveyanco 
of  passengers  or  freight  to  and  from  differ- 
ent points  upon  said  lake;  and  that  neither  fl 
lake  is  now  or  ever  has  been 'susceptible  of  * 

igation,  so  far  as  the  carrying  of  passen- 
gers or  freight  is  concerned,  to  points  upon 
the  lake  from  different  counties  of  the  state, 
to  and  from  other  states,  or  to  and  from 
foreign  nations,  and  that  the  same  can  never 
be  used  unless  it  be  by  a  very  extensive 
system  of  canals  or  dredging  of  the  outlet 
thereof. 

It  is  alleged  that  the  height  of  the  water* 
of  lAke  Washington  is  dependent  upon  the 
amount  of  rainfall,  and  that  the  rise  and 
fall  of  the  water  "cover*  and  uncovers  many 
hundreds  of  thousands  of  square  feet  of 
land"  in  the  patented  tracts,  exceeding  the 
value  of  ^,000.  As  to  Lake  Union,  it  U 
alleged  that,  by  a  dam  constructed  about 
fifty  year*  ago,  its  waters  were  raised  and 
are  maintained  about  T  feet  higher  than 
their  natural  level.  And  further,  that  ft 
ditch  has  been  ezcavatcd,  crossing  a  narrow 
neck  of  land  which  separates  Lake  Union 
from  Lake  Washington,  through  which  the 
waters  of  the  latter  flow  into  Lake  Union, 
and  keep  its  waters  at  practically  the  same 
level. 

It  is  further  alleged  that,  by  virtue  of 
the  patents  and  the  acts  of  Congreaa  under 
which  they  are  issued,  there  became  vested 
in  the  patentees  and  their  successors  the 
ownership  of  those  portions  of  the  lakes  im- 
mediately In  front  of  the  tracts  patented 
"out  into"  the  "deep  waters"  of  tlie  lakes, 
subject  only  to  the  supervision  in  their  use 
of  the  same  to  the  extent  that  they  be  so 
used  by  the  proprietor  thereof;  that  said 
proprietor  should  not  and  did  not  interfere 
with  the  rights  of  other  riparian  owners, 
and  the  rights  of  the  public  in  navigating 
the  waten  of  said  lake.  And  that  they  tn- 
came  and  are  vested  from  the  dates  of  the 
aereral  patents  with  the  exclusive  right  and 
privilege  to  make  such  fills  in  eUallow  water, 
and  to  erect  such  piers,  docks,  and  ware- 
houses as  might  be  convenient  and  necessary 
to  aid  and  facilitate  the  navigation  upon  the 
waters  of  the  lakes,  and  that  said  right* 
were  so  vested,  "limited  only  by  the  right* 
of  superrision  in  the  government;  that  said 
rights  be  Biercised  In  such  a  manner  that 
there  shonld  be  no  interference  with  the  n 
rights  of  other  riparian  owners,  or  with*tho  • 
rights  of  the  public  to  freely  navigate  upon 
the  navigable  waters  of  said  lake,"  and  that 
these  rights  w«^  conveyed  by  the  patent* 
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BUij  jem  before  the  admiBsion  of  Wsah- 
fagton  into  the  Union. 

It  ia  Allied  thftt  the  state  «u  admitted 
into  the  Union,  Norember  II,  1689,  and  that 
article  17,  S  1,  of  the  Coiutltutlon  of  the 
■tate,  TcodB  as  followBi 

"The  state  of  Waahington  asierta  ita  own- 
ership to  the  beds  and  shorei  of  all  naviga- 
ble waters  in  the  state  ...  up  to  and 
Ineltiding  the  line  of  ordinary  high  water 
within  the  baalcs  of  all  nsTigable  rivers  and 
lakes;  prorided,  that  this  section  shall  not 
bs  eonstraed  so  as  to  debar  any  person 
from  asserting  his  cl^m  to  vested  rights  In 
the  courts  of  the  state." 

That,  by  virtue  of  this  provision,  the  state 
elaima  the  ownership  In  fee  of  all  the  waters 
and  lands  under  the  waters  of  the  lakes  up 
to  and  including  the  line  of  ordinary  high 
water,  and,  by  reason  of  such  claim  of  own- 
ership, the  legislature  passed  senate  bill  No. 
101,  which  was  approved  by  the  governor 
February  4,  1907,  and  took  effect  immediate- 
ly upon  Its  passage.  Tha  act  was  entitled, 
"An  Act  to  Provide  for  the  Establishment 
of  Harbor  Lines,  Survey,  Platting,  and  Ap- 
praisal of  Share  Lands  of  tha  First  Class 
of  lAkes  Washington  and  Union,  in  King 
Omnty,  Washington,  the  Sale  and  Disposi- 
tion of  Said  Shore  Lands,  the  Creation  of 
tbe  Alsska- Yukon -Pedfie  Exposition  Fund, 
and  Deelarlng  an  Emergency." 

It  is  also  alleged  that  it  Is  provided  In 
■aid  act  that  "the  board  of  laud  commis- 
■ioners  of  the  state  of  Washington,  acting 
as  a  board  of  harbor  line  commission  or 
otber  proper  officiai  capacity,  as  now  author- 
ised by  law,  shall,  as  soon  as  possible  after 
tbe  passage  of  this  act,  and  not  later  than 
Jniy  1,  1907,  establish  harbor  lines  In  I^kes 
Washington  and  Union,  situated  In  King 
Munty,  Washington,  in  front  of  the  city  of 
Seattle,  .  .  .  ;  and  to  survey,  plat,  ex- 
f  amine,  and  appraise  such  shore  lands  of  the 
'  lint  class  within  or  In  front  of  thsllmits 
of  the  said  city  of  Seattle.  .  .  .  After 
tbe  establishment  of  said  Iiarbor  lines  and 
the  snrvey,  platting,  examination,  and  ap- 
praisal, as  aforesaid,  a  copy  of  the  plat  and 
neord  thereof,  as  required  by  existing  law, 
shall  be  deposited  with  the  oounty  auditor 
of  King  county,  Washington,  and  another 
eopy  shall  be  delivered  to  the  commissioner 
of  public  lands  of  this  state,  and  the  same 
shall  be  filed  and  safely  kept  as  required 
by  law." 

It  !■  further  alleged  that  the  board  has 
proceeded  to  survey  tha  lands  belonging  to 
the  appellants  respectively,  and  has  included 
therein  those  portions  which  He  between  the 
line  of  ordinary  Ugh  water  and  the  line  of 
low  water  out  into  the  lakes  to  a  point 
whera  the  depth  Is  30  feet,  and   that  the 


plat  theiwf  covera  the  property  of  the  ap- 
pellants. 

It  is  alleged  that  John  J.  UeGIlvra,  the 
original  patentee  in  the  McGilvra  Case,  "did 
erect  and  construct  out  into  the  waters  of 
Lake  Washington  a  wharf  in  front  of  » 
portion"  of  the  patented  lands,  which  was 
erected  and  maintained  at  great  expense,  to 
facilitate  the  commerce  of  tbe  lake,  and 
which  was  for  many  years  the  only  wharf 
within  the  limits  of  Seattle.  It  is  alleged 
that  the  wharf  Is  still  owned  by  the  ap- 
pellants in  the  case,  and  still  used  for  the 
purpose  above  mentioned,  and  is,  with  tha 
privilege  connected  therewith  and  appurte- 
nant thereto,  of  greater  Talue  than  $10,000. 

It  Is  alao  alleged  in  tha  Bressler  Case 
that  tbe  owners  of  the  lands  alleged  therdn 
to  have  been  patented  constructed  a  dock 
or  wharf  Into  the  waters  of  Lake  Union, 
for  a  landing  place  for  passengers  and 
freight,  and  It  was  and  is  used  for  thai 
purpose,  and  that  the  appellant  Bressler 
has,  aince  his  ownership  of  the  property, 
further  improved  tbe  same  by  covering  near- 
ly all  of  it  with  buildings,  which  have  long 
been  occupied  by  his  tenants  for  the  pur- 
pose of  trade  and  manufacture,  and  tha 
value  of  the  wharf  and  building  exceed 
912,000,  and  the  value  of  the  property 
S7G,000. 

It  U  alleged,  in  both  oases,  that,  by  the 
constitutional  provision  above  mentioned,  J! 
the  state  "seeks  to  confiscate  without'com*  * 
pensation,  and,  if  declared  valid  snd  of  ef- 
fect, will  conflscate  without  compensation, 
the  righta  oP'  appellants  in  and  to  all  the 
rights  hereinbefore  set  forth  as  vested  fOT 
a  period  of  twenty-four  years  before  the  ad- 
mission of  tbe  state,  and  will  devest  appel- 
lants of  their  eaid  property  rights  witliout 
compensation  and  without  due  process  of 
law,  alt  of  which,  it  "is  alleged,  is  contrary 
to  the  protection  guaranteed  to  the  citizens 
of  the  United  States  by  the  I4th  Amend- 
ment of  the  Constitution  of  the  United 
SUtes." 

And  as  to  the  acts  and  threatened  acts 
of  the  appellees,  above  described,  and  other 
acta  which  they  threaten  in  pursuance  of 
the  statute  of  February  i,  1907,  it  is  alleged 
that  they  will  cast  a  aloud  upon  the  re- 
spective rights,  titles,  and  properties  of  the 
appellants  In  the  respective  cases,  to  their 
damage  respectively  in  the  sums  of  |E,000, 
$26,000,  and  (100,000,  and  that  they  will 
take  and  convert  into  money  the  properties 
of  the  respective  appellants  without  com- 
pensation and  without  due  process  of  law, 
and  that  appellants  have  no  plain,  speedy, 
or  adequate  remedy  at  law. 

Injunctions  were  prayed,  provisional  and 
perpetual,  also  general  relief. 

Demurrers  were  filed  to  the  bills  on  tha 
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gronnd  that  Ouj  ezUUt«d  no  cqnitiM  la 
the  respective  eamplunte,  and  on  the  groniid 
thftt  the  oourt  naa  "without  juriulietion  of 
the  parties  or  tha  ■uhjeot-nuttter." 

Alfred  J.  Fritch&rd  et  a.i.  wera  allowed 
to  interrena  in  the  McGilvn  Ceae  and  FnnlE 
T.  Hunter  et  al.  were  allowed  to  iiiter*ene 
In  the  Breseler  Cue  aa  parties  oomplainant. 

The  circuit  court  did  not  pass  on  the  que*- 
tion  of  jurisdiction,  saying;  "Am  the  bille 
fullj  disclose  the  extent  of  the  complainanta' 
olainie  to  relief,  it  results  that  the  demur- 
rers must  be  siutained  and  the  suits  dis- 
tulaaed  for  want  of  equity."  161  Fed.  SOS. 
A  decree  was  entered  acoordinglj.  The  eir- 
eoit  court  of  appeals,  however,  discussed  the 
question  of  jurisdiction,  and  said: 
•  "The  circuit  court  was,  therefore,  without 
■  Jurisdiction  tn 'these  cases,  and  the  bills  of 
osmplaint  were  properly  dismissed. 

"The  views  here  expressed  would  require 
this  court  to  affirm  the  decrees  of  the  circuit 
eonrt  dismissing  the  bills  of  eomplaint  If 
the  uses  were  considered  on  their  merits. 

"The  decree  of  the  circuit  court  la  af- 
firmed."   90  a  a  A.  308,  1«4  Fed.  Ml. 

Kr.  Obarles  K.  Jenner  and  O.  O.  Ho- 

OIlTrn  for  appellants. 

Messrs.  Walter  P.  Bell  and  John  W. 

s  for  appellees. 


Hr.  Justice  MtiK«nn»,  after  stating  the 
«aae  sa  above,  delivered  the  opinion  of  the 

The  appellants  ara  dUsens  of  the  state 
of  Washington,  and  rely,  therefore,  upon  the 
^xstence  of  Federal  questions  to  sustain  the 
Jurisdiction  of  the  circuit  court.  These  ques- 
tions are  asserted  to  be  (end  we  gire  the 
language  of  counsel) :  "(1)  the  validity  and 
effect  of  the  several  patents  of  the  United 
Btatee  in  respect  to  the  claim  of  ownership 
theraunder,  as  set  forth  in  the  bill  of  oom- 
pUiat;  (2)  the  Invocation  of  the  protection 
of  the  Uth  Amendment  of  the  Federal  Con- 
stitution by  these  plaintiffs  against  the 
threatened  taking  of  thsir  property"  by  "the 
■everal  acts  of  the  legislature  of  the  state 
ot  Washington  and  the  procedure  directed 
thereunder." 

It  Is  manifest  that  the  first  is  the  primary 
question.  If  the  appellants  did  not  derive 
the  rights  contended  for  by  the  patents,  they 
have  no  rights  to  be  impaired,  even  assum- 
ing, as  we  liave  assumed  in  this  discussion, 
that  the  action  of  the  itat«  has  proceeded 
far  enough  to  be  a  trespass  upon  or  an 
Impairment  of  them.  But  whether  sueh 
rif^ts  passed  Involve*  the  construction  of 
the  acts  of  Oongress  under  which  the  patents 
Issued,  and,  necessarily,  of  the  effect  of  the 
f;  patents,  and  presents  a  Federal  qneation,  if 
*  prior  decisions  have  not'deflned  sueh  rights 


ftnd  Temored  them  from  controversy.  This 
le  contended  by  appellees,  and  Shively  v. 
Bowlhy,  162  U.  8.  1,  28  L.  ed.  331,  14  Sup. 
Ct.  Hep.  S48,  is  cited.  And,  as  we  have 
seen,  the  dreuit  court  of  appeals  took  this 
view.  Appellants  attack  it,  and  contend 
that  the  facts  of  Shively  v.  Bowlby  are  so 
far  different  from  those  In  the  case  at  bar 
as  to  males  that  ease  Incondudve  of  tlie 
questions  presented  in  the  Utter.  A  deter- 
mination of  the  scope  of  Bhively  v.  Bowlby 
becomes  necessary.  The  controversy  iu  that 
case  was  between  a  title  by  United  States 
patent  under  the  Oregon  donation  land  law, 
so  called,  being  the  act  of  Congress,  Sep- 
Umber  27,  ISSO  [B  SUt.  at  L.  408,  chap.  70] 
(and  the  same  law  imder  which  the  title 
in  the  Bressler  Case  is  derived),  to  lauds 
bounded  by  the  Columbia  river,  and  a  titla 
derived  under  the  aot  of  the  state  of  Oro> 
gon,  entitled,  "An  Act  to  Provide  for  the 
Sale  of  Tide  and  Overflowed  Lauds  on  the 
Seashore  and  Coast"  to  lands  below  high- 
water  mark  on  that  river.  The  Issue,  thero- 
fore,  was  accurately  presented  between  a 
title  under  a  patent  of  the  Unltad  States 
and  one  conveyed  by  a  state  In  the  exerds* 
of  ita  dominion  over  lands  below  hi^-wat«r 
mark.  The  issue  In  the  case  at  bar  is  ex- 
actly the  same.  But  a  distinction  is  pointed 
out,  and  on  that  distinction  appellants'  eon- 
tentions  and  arguments  are  based.  The 
Shively  Case  was  eoncemed  with  shore  laodl 
within  the  ebb  and  flow  of  the  tide.  Ib 
the  case  at  bar  the  lauds  border  on  navi- 
gable waters,  but  not  on  tidal  waters.  The 
Shively  Case,  It  is  therefore  contended,  aa 
we  have  aald,  is  not  applicable,  for,  it  is 
said,  that  whenever  the  "court,  in  deciding 
said  cause,  used  the  term  "navigable  waters' 
in  discussing  the  case  then  before  It,  said 
term  meant  tidal  waters,  for  the  question 
of  rights  upon  tidal  waters  was  the  only 
question  therein  presented." 

The  argument  to  sustain  the  contention 
is  not  confined  to  an  analysis  of  the  case, 
but  goes  beyond,  and  by  the  dtation  of 
many  oases  seeks  to  determine  the  riparian 
righta  of  sppellants  by  the  common-law  test 
of  navigability;  to  wit,  the  ebb  and  flow 
of  the  tide.  The  contention  la  that,  when 
the  patents  were  issued  to  ths  respective  » 
appellants,  "the  common  law  of'England  iu  • 
relation  to  riparian  ownership  was  In  full 
force  In  the  territory  of  Washington,  and, 
in  the  absence  of  statutes  passed  by  the 
United  States,  changing,  modifying,  or  vary- 
ing tha  common  law  In  regard  to  grants  of 
land,"  such  grants  carried,  unless  there  was 
an  expresa  reeerration,  as  "appurtenaneea 
thereunto  belonging,"  snch  riparian  owner- 
ship, and  from  this  It  is  contended  that 
appellants  "recdved  with  their  several  pat- 
ents a  grant  In  fee  to  the  waters"  of  Idkes 
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Union  uid  Wftthlngtoa,  rMpectlvaly,  "in 
front  of  tbe  HrsrAl  tra«ti  ol  land  to 
middlB  of  said  Ukea,"  Wo  will  not  re' 
tha  refttoning  hj  which  thii  contention  1b 
attempted  to  be  supported.  It  ia  enough  to 
■ay  that  the  teat  of  navigability  of  waters 
Insiated  on  haa  had  no  place  in  American 
juriapmdence  tince  the  decision  in  the  case 
The  Genesee  Chief  t.  Titthngh,  12  How.  M3, 
13  L.  ed.  loss,  and  is  therefore  no  teat  of 
rip«rian  ownership.  Thia  i«  the  effeot  of 
Shirelj  *.  Bowlbj.  The  whole  doctrine  ia 
there  displayed,  and  the  court  declared  that, 
on  account  of  the  diversity  of  view  enter- 
tained of  "the  soope  and  effect  of  the  pre- 
TjoOB  decisions  of  this  court  upon  the  sub- 
ject of  pnblie  and  private  rights  In  lands 
below  high-water  maric  of  navigable  waters," 
it  appeared  "to  tie  a  lit  occasion  for  a  full 
nview  of  those  deciaiona  and  a  considera- 
tion of  other  authorities  upon  the  subject." 
And  the  term  "navigable  waters,"  as  there 
nsed,  meant  waters  which  were  navigable  in 
fact.  The  definition  waa  not  inadvertent  or 
unnecessary.  It  was  that  to  which  the  rea- 
•oning  conducted  and  which  became  the  test 
•f  the  dominion  of  the  national  and  state 
governments  over  shore  lands  and  the  rights 
which  they  had  or  oould  convey.  Hence  this 
eonclusion  by  the  eourt:  "The  title  and 
lights  of  riparian  or  littoral  proprietors  in 
the  soil  below  high-water  mark,  therefore, 
are  governed  by  the  laws  of  tbe  several 
etatas,  subject  to  the  righta  granted  to  tbe 
United  States  by  the  Constitution."  It  waa 
observed  that  the  United  Statea,  whiU  it 
held  the  country  as  a  territory,  having  all 
the  powen  of  national  and  of  municipal  gov- 
A  erament,  might  have  granted  for  appropriate 
•  purposes  righta  and  titles  below 'high- water 
mark.  Bee  United  Btatea  v.  Winana,  19B 
D.  S.  S71,  49  L.  ed.  lOBS,  25  Sup.  Ct.  Rep. 
668;  Prosser  v.  Northern  P.  R.  Co.  1S2  U. 
8.  SO,  S8  li.  ed.  8S2,  14  Snp.  Ct.  Rep.  S28. 
But  It  waa  said  that  they  had  never  done 
so  by  general  laws,  but  had  considered  It 
'as  most  In  accordance  with  the  interest 
of  the  people  and  with  the  object  tor  which 
the  territories  were  acquired  of  leaving  the 
administration  and  disposition  of  tbe  sover- 
eign rights  in  navigable  waters,  and  in  the 
•(dl  under  them,  to  the  control  of  the  statea 
respectively,  when  organized  and  admitted 
Into  the  Union."  This  policy,  it  was  re- 
marked, aa  '^  na^gable  waters  and  the 
sails  under  them,  whether  within  or  abova 
the  ebb  and  flow  of  the  tide."  haa  lieen  "oon- 
atantly  acted  upon."  And  hence  it  was  fur- 
ther said;  "Grants  by  Congress  of  portions 
•f  the  publla  lands  within  a  territory  to 
settlers  thereon,  though  bordering  on  or 
bounded  by  navigable  waters,  convey,  of 
tlietr  own  force,  no  title  or  right  below  higb- 
water  nark,  and  do  not  impair  the  title  and 


dominion  of  the  fntoro  state  when  created, 
but  leave  tbe  question  of  the  use  of  tha 
shores  by  the  owners  of  uplands  to  the  sov- 
ereign control  of  each  state,  subject  only 
to  the  rights  vested  by  the  Constitution  in 
the  United  States."  Tbe  conclusion  uecea- 
■arily  follows,  aa  expressed  by  the  court, 
that  tbe  state  may  dispose  of  its  lands 
under  navigable  waters  "free  from  any  ease- 
ment of  tbe  upland  proprietor." 

Joy  V.  St.  Louis,  201  U.  B.  S3S,  GO  L.  ed. 
770,  26  Sup.  Ct  Rep.  478,  is  to  tbe  eame 
effect.  Bee  also  Scrsnton  v.  Wheeler,  179 
U.  a  141,  IBO,  45  L.  ed.  120,  147,  21  Sup.  CL 
Rep.  43i  United  States  v.  Hisgion  Bock  Co. 
189  U.  8.  391,  47  L.  ed.  805,  20  Sup.  Ct. 
Gep.  S06;  Kansas  v.  Colorado,  208  U.  3. 
48-93,  61  L.  ed.  B69-973,  27  Sup.  Ct.  Rep. 
065.  In  the  latter  case  it  was  said,  as  a 
deduction  from  many  previous  cases,  includ- 
ing Shivcly  V.  Bowlby,  "that  each  state  baa 
full  juris^ction  over  the  lands  within  its 
borders,  including  the  beds  of  streams  and 
other  waters."  Barney  v.  Keokuk,  94  U.  S. 
324,  24  L.  ed.  224,  was  quoted  from  as  fol- 
lows; "And  since  this  oourt,  in  the  case  of 
The  Genesee  Chief  v.  Fitzbugb,  supra,  has 
declared  that  the  Great  Lakes  and  other 
navigable  waters  of  the  country,  above  as 
well  as  below  the  flow  of  the  tide,  are,  in 
the  strictest  sense,  entitled  to  the  denomina- 
tion of  navigable  waters,  and  amenable  to  g 
the  admiralty  jurisdiction,  there  seems  *to* 
be  no  sound  reason  for  adhering  to  the  old 
rule  aa  to  the  proprietorship  of  the  beds 
and  shore*  of  such  waters.  It  properly  be- 
long* to  the  states  by  their  inherent  sover- 
eignty, and  tha  United  States  has  wisely 
abstained  from  extending  (if  it  could  ex- 
tend) it*  survey  and  grants  beyond  the 
limlta  of  high  water." 

It  follows  from  these  view*  that  the  cir- 
cuit court  of  appeals  rightly  decided  that 
the  question*  presented  by  the  bill  are  no 
longer  open  to  disonssion,  and  that  the  cir- 
cuit oourt  was  without  jurisdiction.  But 
the  circuit  court  of  appeals,  overlooking  the 
fact  that  the  decree  was  not  of  dismissal 
simply,  bnt  on  the  merits,  affirmed  it.  T<» 
correct  thl*  inadvertence,  the  decree  of  the 
Cireuit  Court  of  Appeals  must  be  reversed 
and  tha  cause  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  decree  on 
the  merits,  and  sustain  the  demurrer  for 
want  of  Jurisdiction,  and,  on  that  ground, 
dismiss  the  suite.  This  will  enable  appel- 
lants to  litigate  in  the  state  courts  what- 
ever riparian  righta  they  may  have  under 
the  laws  of  the  atate  and  the  oonatitutlonal 
provision*  hereinbefore  set  out. 
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BDMUND  P.  CREECY,  Chief  «f  Police  ol 
the  City  of  St.  Louis,  and  Cuper  J.  Wolff, 

City  Jailer  of  Said  City. 

EXTBADinOK    (I    8C«)— IKTEBSTATB    EXTBA- 

nrnoi*  —  Supbiciehoy  of  Rkquibitiok 
Papbbs— Othkb  Pboop. 

1.  AJi  extradition  requisition  TeoitJU 
that  tbe  accused  wu  charged  by  indict- 
ment with  a  specified  crime  agaioit  the 
bwB  of  the  state,  and  had  become  a  fugi- 
tive from  the  justice  of  that  state,  aeoom- 
panied  by  a  certifled  copy  of  the  Indict- 
ment, makes  a  prima  facie  cose  against  the 
accused  aa  an  alleged  fugitive  from  justice, 
and,  in  tbe  absence  of  proof  to  tlie  contTaT7, 
authorizes  the  executive  of  the  surrender- 
ing state  to  issue  his  warrant  for  the  ar- 
rest and  delivery  of  the  alleged  criminal 
to  the  agent  of  the  demanding  state. 

FBd.  Note.— For  other   cues,    se*   BitndltlOD, 
Oant.  Die.  t  19:    Dec.  Dls.  t  15. *! 
BXTHADinON   (I  35*)  —  rUTBBBTATE  BXTBA- 

DinoM— Abbenck  or  Accuse  d—Noticb. 

2.  The  executive  of  the  surrendering  state 
may  act  upon  the  requisition  papers  in 
the  absence  of  the  accused,  and  without 
previous  notice  to  him. 

[Bd.  Note.— For  otber  caaes,  •••  BztradltloD, 
Cmt.  DIE.  I  U;    Dee.  DIk.  I  IS.*1 

Habeas  Oobpub  ((  82*>— Rkvizw  of  Bi- 

TBADITION    ]?B0CEEDlN0a. 

3.  The  objection  that  an  extradmon 
requisition  contains  a  clause  that  the  de- 
manding state  will  not  be  responsible  for 
any  expense  attending  the  arrest  and  de- 
lireiy  of  the  alleged  fugitive  is  not  avail- 
able to  the  accused  on  habeas  corpus  to 
Inquire  into  tbe  legality  of  the  extradition 
proceedings,  but  is  a  matter  for  the  eon- 
rideration  of  the  executive  of  the  surren- 
dering state  when  he  receives  the  official 
demand  for  the  surrender  of  the  allied 
fugitive  criminal. 

IBd.  Note.— Par  other  eases,  see  Hebeaa  Cor- 
pus, Cent  D!l.  H  Kl-»:    Deo.  DlB.  I  ».•] 

BkxntADrnon  ft  24*>— Intibotatb  Extra- 
dition—lUcx  Pbwudicb— HAB»Afl  Coa- 


fagitive  from  the  justice  of  another 
wnse  of  his  race  and  color,  will  not  reooire 
ft  fair  and  impartial  trial  in  tbe  court  of 
tbe  demanding  state,  and  will  not  be  ade- 

Joately  protected  against  violence  while  in 
tie  custody  of  that  state,  does  not  require 
the  executive  of  the  state  in  which  he  may 
be  found  to  refuse  to  surrcnrler  him  on  de- 
mand made  in  conformity  with  the  Federal 
Constitution  and  laws,  nor  furnish  a  ground 
for  his  release  on  habeas  corpus. 
[Ed.  NotB.-Fnr  otbm  osMS,  wf-  ' 
Cent,  Dig.  S  n:    Deo.  DIx.  I  «.•] 

[No.  2S.] 

Submitted  November  6,  IBM.    Dedded  No- 
vember IS,  leOQ. 
APPEAL  from  the  Orcuit  Court  of  th» 
United  SUte.  for  the  Eastern  Dlstnet 
of  Uissoori  to  WTiew  »  judgmeft  refuamg 


relief  by  habeaa  corpus  to  a  person  lu  ens- 
tody  under  an  extradition  warrant  issued  bf 
the  executive  of  that  state.    Affirmed. 

The  facts  are  stated  in  the  opinioD. 

Mr.  George  D.  Reynolds  for  appellant. 

No  counsel  for  appellees. 

'Mr.  Justice   Harlan  delivered  the  opin-  * 

n  of  the  court: 

Tbe  appellant,  Marbles,  was  Indicted  In 
the  drcuit  court  of  Warren  county,  Mssls- 
sippl,  for  the  crime  of  having,  in  violation 
of  the  laws  of  Mississippi,  made  a  deadly 
assault  with  the  wilful  and  felonious  intent 
to  kill  and  murder  tbe  person  assaulted. 
Miss.  Code,  S  1043.  The  deputy  sheriff  of 
the  county  furnished  a  certified  copy  of  tbe 
indictment  to  the  governor  of  Misaiaaippi, 
as  well  as  his  affidavit  that  Marbles  was  a 
fugitive  from  the  justioe  of  that  state,  and 
had  taken  refuge  in  Missouri,  and  applied 
for  a  requisition  upon  the  governor  of  Mis- 
souri for  the  arrest  of  the  alleged  criminal 
and  his  delivery  to  the  agent  of  Mississippi,  « 
to  be  conveyed  to  th«*latter  state  and  thera  * 
dealt  with  according  to  law.  Thereupon  the 
governor  of  Mississippi  issued  his  requisi- 
tion, In  tbe  ordinary  form,  except  that  there 
it  this  unusual,  not  to  say,  extra- 
ordinary, provision:  'This  state  will  not 
be  responsible  for  any  expense  attending  the 
execution  of  this  requisition  for  the  arrest 
and  delivery  of  fugitives  from  justice." 

The  governor  of  Missouri  honored  tbe 
requisition  made  upon  him,  and  issued  hia 
warrant  for  the  arrest  of  Marbles,  and  his 
delivery  to  the  designated  agent  of  Mis^- 
sippi.  That  warrant  recited  the  fact  that 
the  accused  was  proceeded  against  as  a  fugi- 
tive from  justice,  and  that  the  governor  of 
Mississippi  had,  ee  required  by  the  statute 
of  the  United  States,  produced  to  the  gov- 
ernor of  I^ssouri  a  copy  of  the  Indictment, 
certified  to  be  authentic,  and  charging  the 
fugitive  with  having  committed  the  crime  of 
Bssault  to  kill.  Rev.  Stat  |  6278,  U.  S. 
Comp.  Stat.  1901,  p.  3597. 

Marbles  was  arrested  under  this  warrant, 
and,  being  in  custody,  sued  out  a  writ  of 
habeas  corpus  from  one  of  the  judges  of  tbe 
circuit  court  of  the  United  States  for  hia 
discharge,  upon  the  ground  that  he  vras  de- 
prived of  hia  liberty  in  violation  of  the  Con- 
stitution of  the  United  States.  The  appli- 
cation for  the  writ  was  heard  in  that  court. 
The  reasons  assigned  in  support  of  the  con> 
tention  just  stated  were:  That  the  govern- 
or of  Missouri  had  no  jurisdiction  to  issue 
a  warrant  for  his  arrest,  in  that  it  was  not 
shown  before  that  officer  that  the  accused 
was  a  fugitive  from  the  juatioe  of  Missis- 
sippi, or  had  Qed  from  that  state,  nor  vras 
there  any  evidence  before  the  governor  of 
Missouri  that  the  petitioner  was  personally 
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<w  had  been  eouttnuoiuly  present  in  Miasia- 
■ippi  when  the  crime  in  queetion  was  alleged 
to  have  been  eommitted;  that  it  appeared 
on  the  face  of  the  indiotment  accompanf  ing 
the  requisition  that  no  crime  under  the  laws 
of  Miseisaippi  waa  legally  charged  or  had 
been  eommitted  by  the  accuied;  that  it  did 
g  not  appear  I>efore  the  governor  of  Misaouri, 

•  when  the*requi8ition  was  presented  to  him, 
that  the  petitioner  vaa,  in  fact,  a  fugitive 
from  the  justice  of  Misaiasippi;  that  said 
reqaisition  was  not  certified  to  as  required 
bj  the  laws  of  the  United  States;  that 
there  was  not  produced  to  that  executive  a 
copy  of  anjr  indictment  or  afSdavit  certifled 
M  aathentic  bj  the  governor  of  Mississippi; 
and  that  the  petitioner  was  not  present  be- 
fore the  governor  of  Mssouri  at  the  hearing 
before  him  of  the  warrant  of  extradition, 
nor  was  he  given  an  opportunitj  to  meet 
the  witnesses  face  to  face. 

No  reason  whatever  waa  shown  on  the 
hearing  of  the  application  for  habeas  corpus 
for  the  discharge  of  the  accused  from  cus- 
tody— nothing  that  showed  any  failure  to 
eonfCHin  to  the  requirements  of  the  Conati- 
tntfon  or  lawa  of  the  United  Statea.  The 
material  allegations  of  fact  set  forth  in  the 
application  for  the  writ  are  wholly  unaup- 
jiorieA  by  anything  in  the  record;  indeed, 
aome  of  them  are  affirmatively  disproved  by 
the  record.  No  proof  at  all  appears  to  have 
been  made  by  the  accused  of  any  easential 
fact,  and  the  decision  of  the  court  must  have 
been  based  altogether  upon  the  same  official 
documents  that  were  presented  to  tba  gov- 
ernor of  Missouri,  supported  by  the  legal 
inferences  to  be  drawn  from  their  contents. 
It  was  made  to  appear  by  those  documents 
that  the  accused  was  charged  by  indictment 
with  a  apeci&ed  crime  against  the  laws  of 
Uississippi  (Miaa.  Ckide,  S  1043)  and  had  be- 
come a  fugitive  from  the  justice  of  that 
atate.  That  waa  legally  aufficient,  without 
more,  to  authorize  a  requisition,  and  when 
the  governor  of  Missouri  was  furnished,  as 
he  waa,  with  a  copy  of  the  indictment 
agtunat  Marbles,  certiQed  by  the  goremor 
of  Miaaissippi  to  be  authentic,  it  then  be- 
came the  duty  of  the  governor  of  Miasouri, 
nnder  the  Constitntion  and  laws  of  the 
United  States,  to  cause  the  arrest  of  the 
alleged  fugitive.  So  reads  the  statute  en- 
acted in  execution  of  tbe  constitutional  pro- 
vision relating  to  fugitives  from  justice. 
Bev.  SUt.  t  6278.  It  la  true  that  it  doea  not 
Appear  from  the  record  before  us  that  there 
was  any  evidence  before  the  governor 
Missouri  other  than  the  requisition  of  the 
governor  of  Mississippi  and  a  copy  of  the 
indictment  against  the  alleged  fugitive,  eer- 
g  tified  to  be  authentio.    It  is  also  true  that, 

*  ao  far'aa  the  Oonatitution  and  laws 
United  States  ara  concerned,  the  governor 
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charged  with  what  waa  made  by  WasiaaippI 
a  crime  againat  its  lawa,  and  was  a  fugitive 
from  justice.  But  those  facta  were  deter- 
minable in  any  way  deemed  satisfactory  by 
that  executive,  and  he  was  not  bound  to 
demand —  although  he  may  have  required  if 
the  drcumstancea  made  it  proper  to  do  so 
— proof  apart  from  proper  requisition  papers 
that  the  accused  was  so  charged  and  was  a 
furtive  from  justice.  He  was,  no  doubt,  at 
liberty  to  hear  independent  evidence  show- 
ing that  the  act  with  which  the  accused  waa 
charged  by  indictment  was  not  made  crim- 
inal by  the  laws  of  Mississippi,  and  that  lie 
waa  not  a  fugitive  from  justice.  No  such  proof 
appears  to  have  been  offered  to  the  governor 
to  the  oourt  below.  But  the  official  docu- 
ments, reasonably  interpreted,  made  a  prima 
fade  ease  against  the  accused  aa  an  alleged 
fugitive  from  justice,  and  authorised  that 
executive  to  issue  his  warrant  of  arrest  aa 
requested  by  the  governor  of  Mlsaisaippi. 
Tbe  contention  that  the  governor  of  Mis< 
could  not  act  at  all  on  the  requisition 
papers  in  the  absence  of  the  accused,  and 
without  previona  notice  to  bim,  ia  unsup- 
ported by  reaaon  or  authority,  and  need 
only  be  stated  to  be  rejected  as  nnaound. 

The  principles  here  announced  are  firmly 
established  by  the  decisions  of  this  court. 
Illinois  ex  reL  McNichols  r.  Pease,  207  U. 
100,  62  L.  ed.  121,  23  Sup.  a.  Rep.  SS; 
Ex  parte  Seggel,  114  U.  S.  S42,  6S2,  S63, 
29  L.  ed.  260,  263,  2£4,  S  Sup.  Ct.  Rep. 
1U8;  Roberts  v.  Reilly,  110  U.  B.  80,  9S, 
20  L.  ed.  544,  S40,  B  Sup.  Ct.  Rep.  281; 
Hyatt  v.  New  York,  188  U.  S.  6S1,  71B,  47 
L.  ed.  667,  884,  23  Sup.  Ct.  Rep.  466;  Mun- 
sey  T.  Clough,  196  U.  S.  384,  372,  49  L.  ed. 
616,  616,  25  Sup.  Ct.  Rep.  282;  Pettibone 
T.  Nichols,  203  U.  S.  192,  61  L.  ed.  143, 
27  Sup.  Ct.  Rep.  Ill,  7  A.  4  E.  Ann.  Caa. 
1047;  and  Appleyard  v.  Masaaehusetta,  203 
U.  B.  222,  CI  L.  ed.  ISl,  27  Sup.  Ct.  Rep. 
122,  7  A.  &  E.  Ann.  Cas.  1073. 

Other  queations  may  be  noticed.  One  la, 
in  effect,  that  tbe  requisition  of  the  gov- 
ernor of  Mississippi  was  invalid  because  of 
the  clause  or  provision  therein  that  that 
state  would  not  be  responsible  for  any  ex- 
pense attending  tbe  arreat  and  delivery  of 
the  alleged  fugitive.  We  will  not  indulge 
in  conjecture  as  to  the  object  of  inaertiug 
that  clause  in  the  requisition;  particularly, 
as  the  state  of  Miasiasipp!  is  not  represented  S 
in'this  court  by  counael.  It  is  sufficient  now* 
to  say  that  the  warning  given  to  the  gov- 
ernor of  Missouri  that  Miaatsaippi  would 
not  be  responsible  for  any  expense  attending 
tbe  arrest  and  delivery  of  the  alleged  fugi> 
tive  was  a  matter  for  the  consideration  of 
tbe  governor  of  the  former  state  when  h» 
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neeivcd  tbe  offidAl  dcmtJid  for  the  ureit 
•sd  delivery  of  the  eppelluit  aa  ft  fugitive 
from  jiutioe  Mid  %  oopy  of  the  indictment 
ftgainet  Hublea,  certified  as  authentic  It 
wu  not  &  matter  that  could  legally  aBect 
the  Inquiry  before  the  circuit  court  on 
habeaa  corpua,  whetlier  tbe  Tsquiaition  of 
the  demanding  atate  and  the  action  thereon 
by  the  governor  of  MiBsouri  were  in  aub- 
atautial  conformity  with  tbe  Constitution 
Mid  tbe  lani  of  the  United  Statea,  and, 
therefore,  not,  in  any  legal  aenae,  hostile  to 
the  liberty  of  the  accuaed. 

Tbe  other  question  to  be  noticed  ii  that 
nuaed  by  the  following  avermenta  In  the 
application  for  the  writ  of  habeas  corpua: 
'Hfonr  petitioner  further  itates  that  he  ia 
ft  negro,  and  that  the  race  feeling  uid  race 
prejudice  la  eo  bitter  In  the  atate  of  Mii- 
■lasippl  against  negroea  that  he  ia  in  danger, 
If  removed  to  that  state,  of  aaaasainetion 
•Jid  of  being  killed,  and  that  he  cannot  have 
ft  fair  and  impartial  trial  in  any  of  the 
ooarta  of  that  stat«,  and  th«.t,  to  deliver  him 
over  to  the  aathoritlea  of  that  atate  is  to 
deprive  him,  as  ft  dtiieii  of  the  United 
Statea  «nd  a  eitinn  ftnd  resident  of  the 
■tftte  of  lOaaiaaippi,  of  the  equal  protection 
ttf  the  Uwi."  It  ia  dear  that  the  executive 
•nthoiity  of  ft  atata  in  whkh  an  ftllegad 


fugitive  may  be  fotmd,  ftnd  tor  whose  arreat 
ft  demand  ia  made  in  eouformity  with  the 
Constitution  and  laws  of  the  United  States, 
need  not  be  controlled  in  the  discharge  of 
his  duty  by  conaiderationa  of  race  or  color, 
nor  by  a  mere  auggeatjon — certainly  not  one 
unsupported  by  proof,  aa  was  the  ease  here 
— that  the  alleged  fugitive  will  not  be  fairly 
and  justly  dealt  with  in  tbe  state  to  which 
it  ia  aought  to  remove  him,  nor  be  ade- 
quately protected,  while  in  the  custody  of 
such  state,  against  the  action  of  lawless 
and  bad  men.  The  oonrt  that  heard  the 
application  for  discbarge  on  writ  of  habeas  g 
corpus  was  entitled  to*aBsume,  aa  no  doubt  * 
the  governor  of  Uissouii  assumed,  that  the 
state  demanding  the  arrest  and  delivery  of 
the  accused  had  no  other  object  in  view  than 
to  enforce  ita  lawa,  and  that  it  would,  by  its 
constituted  tribunals,  officers,  and  reprcaent- 
atives,  see  to  it  not  only  that  he  was  legally 
tried,  withont  any  reference  to  his  race,  but 
would  be  adequately  protected  while  in  the 
state's  custody  against  the  illegal  action  of 
those  who  might  interfere  to  prevent  the 
regular  and  orderly  administration  of  juatloa. 

We  perceive  no  error  of  law  In  the  record, 
and  the  judgment  of  the  Oroait  Court  must 
be  affirmed. 

It  it  (0  ordera^ 
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Couxra  {j  385*)— C^nnnAi,  _ 

ON  Behalf  or  Govxbhmkitt, 

1.  A  Judgment  of  &  F«denl  dlitrict  court 
nutAining  ft  demurrer  to  an  indictment 
npon  two  grounds,  one  of  which  Involve! 
tn*  conatmction  of  the  Federal  statute 
which  the  indictment  ia  founded,  and  the 
otbir  the  enffidencr  of  snch  indictment  up- 
on general  principle!  of  criminal  law,  ia  re- 
viewable in  the  Federal  Supreme  Court  on 
writ  of  error,  under  the  act  of  March  2, 
IBOT  (34  Stat,  at  U  1246,  ohap.  £064,  U.  B. 
Oomp.  Stat,  Bupp.  1907,  p.  209),  authorizing 
aneh  writs  of  error  to  review  a  Judgment 
anataialnff  a  demurrer  to  an  indic&nent, 
when  ancb  judgment  ia  "baaed  upon  the  In- 
validity or  Gonatruction  of  the  itatute  upon 
which  the  indictment  la  founded." 

lEd.  Nata.— Far  oUwr  cuM.  a**  Coorta,  Daa. 
Dl|.  I  nt-'l 

CovxTB  a  88B*)— Soora  or  Bxvnw. 

1.  The  Hufficieney  of  the  indictment  upon 
mwral  princlplea  of  criminal  law  ia  not  open 
for  review  in  the  Federal  Supreme  Court 
OB  the  writ  of  error  to  a  Federal  diatriet 
eonrt  authoriied  on  behalf  of  the  govern- 
ment by  the  act  of  March  2,  1907,  to  re- 
view  judgmenti  or  dediiona  auataining  de- 
mnrrera  to  an  Indictment,  when  baaed  upon 
tha  eimatmetfon  of  the  Federal  statute  on 
whld  the  Indictment  la  founded. 

iBd.  Nots.— For  atber  caaaa,  t»  Coarta,  Deo. 
[.  i  MS.'] 

AuBNB  a  58*)— CoNTBAOT  L*,BOB— Rnra- 

DT  — Cbiuihai.   Pbosbcution   OB  Civu. 

Action  ros  Pxhaltj. 

9.  Congress,  by  providing  in  the  immigra- 

tkn  act  of  Februair  20,  ISO?   (34  Stat,  at 

L.  898,  chap.  1134,  U.  S.  Comp.  BUt.  Supp. 

1907,  p.  289),  I  5,  a  civil  action  for  the  re- 

eovery  of  a  penalty  in  case  of  a  violation 

of  I  4  of  that  act,  making  it  a  misdemeanor 

to  aaaiat  or  encourage   the   importation   of 

■iien  contract  laborers,  did  not  preclude  a 

[mMecntion  by  indictment  to   enforce   auch 

'fBd.  Note.— For  other  caaes,  aaa  Alltoa,  DaOi 

tNo.  29S.] 


IN  ERROR  to  the  District  Court  of  the 
United  SUtaa  for  the  Diatrict  of  Massa- 
chnaetta  to  review  a  judgment  sustaining  a 
danurrer  to  an  indictment  for  unlawfully 
assistji^  the  importation  of  alien  contract 
Uwrera.  Keversed  and  remanded  for  further 
proeeedings. 

The  facta  are  stated  In  the  opinion. 
Solioitor  Qeneral  Bowera  for  plaintiff  in 


Messrs.  Herbert  Psrker,  Charles  C. 
Milton,  and  Henry  H.  Fuller  for  defendants 
in  error.  , 

0 

*  Mr.  Justice  Da7  delivered  the  opinion  of  • 
the  court: 

This  case  comes  to  thia  eourt  under  the 
proviaiona  of  the  criminal  appeala  act  of 
March  S,  1907,  providing  for  writs  of  error 
on  behalf  of  the  United  Btates  in  eerUin 
criminal  cases.  34  Stat,  at  L.  t24S,  chap. 
2Se4,  U.  S.  Comp.  Stat,  Supp.  1907,  p.  20S. 
The  defendants  in  error  were  indicted  tor 
the  violation  of  the  immigration  act  of  Feb- 
ruary 20,  1907  (34  Stat,  at  L.  898,  chap. 
1134,  U.  S.  Comp.  Stat.  Supp.  I90T,p.  38B>, 
and  charged  with  unlawfully  aasiating  cer- 
tain alien  contract  laborers  to  migrate  from 
Canada  to  the  United  States,  in  violation 
of  the  atatute.  The  district  court,  upon  de- 
murrer to  the  Indictment,  held  the  second 
count  thereof  to  be  invalid,  because  the  sole 
remedy  for  a  violation  of  tbe  statute  was  in 
a  civil  action  for  the  recovery  of  a  penalty 
under  |  6  of  the  act.  The  court  also  held 
tbe  second  count  bad  because  It  did  not  ^ 
sufficiently  specify  the  acts  of  assistance  con-  a 
stituting'the  alleged  offense.  Rulingi  wera  • 
made  concerning  the  first  count,  not  in- 
volved in  this  proceeding. 

From  this  statement  it  is  apparent  that 
the  court  below  proceeded  upon  two  grounds, 
one  of  which  concerned  the  conatructlon  of 
the  atatute,  the  other  of  which  decided  tha 
invalidify  of  the  indictment  upon  general 
principles  of  orioiinal  law.  We  are  there- 
fore met  at  the  threshold  of  the  caaa  with 
tha  question  whether  a  writ  of  error  will 
lie  in  auch  a  caae  aa  the  one  under  con- 
sideration, tinder  the  prorislons  of  the  otiuf 
inal  appeal*  act  of  1907. 

Thia  statute  was  before  the  court  in  the 
case  of  United  Statea  v.  Keitel,  211  U.  B. 
370,  63  L.  ed.  230,  2»  Sup.  Ct.  Rep.  123, 
and  is  given  in  full  in  the  mai^n  of  the  re- 
port of  that  case.  In  that  case  it  waa  held 
that  the  purpoae  of  the  atatute  being  to  per- 
mit a  review  in  tbiaoourtof  decisions  based 
upon  the  Invalidity  or  construction  of  the 
criminal  statutes  of  the  United  Statea,  the 
decisions  of  the  lower  courts  were  intended 
to  be  reviewed  only  npon  such  questions, 
and  the  whole  case  could  not  be  brought  here 
for  review.  In  the  Keitel  Case  It  was  in- 
liated  that  this  court  should  consider  tbe 
validity  of  the  indictment  npon  questions  of 
general  law  not  decided  In  the  oonrt  below. 
^e  are  here  confronted  with  a  case  in  which 

decision  of  the  court  below  sustaining  a 
demurrer  to  an  indictment  involves  not  only 
the  construction  of  a  Federal  atatute,  but 
another  ground  upon  which  the  deciaion  waa 
alao  rested,  which  involves  the  aufficieau^ 
of  tb«  indictment  on  general  princlplea. 
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TIi»  objMt  of  tho  oimtiMl  appeals  atat- 
ate  was  to  penult  tha  United  Statas  to  have 
■  reiriew  of  queationa  of  atatatory  constme- 
tion  in  eaeea  whero  IndictmentB  had  been 
quashed,  or  set  aside,  or  demurrera  thereto 
■Qstained,  with  a  view  to  prosecuting  ofTena- 
«l  under  aueh  acta  when  thia  court  ahould  be 
of  opioion  that  the  statute,  properly  cod- 
atrued,  did  in  fact  embrace  an  indictable  of- 
fense. iDaamuch  as  the  United  States  could 
not  bring  auch  a  case  here  after  final  judg- 
ment, it  waa  intended  to  permit  a  review  of 
9  nich  decisions  as  are  embraced  witbin  the 
2  statute,  at  the  iastanee  of  the  government, 
■  In  order  to  have  a*flnal  and  determinative 
eoQBtructiou  of  the  act,  and  to  prevent 
miscarriage  of  justice  if  the  construction  of 
the  statute  In  tbe  oourt  Itelow  was  unwar- 

In  the  Eeitel  Cass  this  court  said  (211 
U.  8.  S9B] : 

"That  act  [act  of  March  2,  IBOT]  vre 
tliinlE  plainly  shows  that,  in  giving  to  the 
United  States  the  right  to  invoice  the  author- 
ity of  thia  court  by  direct  writ  of  error  in 
tha  caaes  for  which  it  provides,  contem- 
plates vesting  this  court  with  jurisdiction 
ODlf  to  review  the  particular  question  de- 
dded  by  tbe  court  below  for  wliich  tbe  stat- 
ute provides." 

As  the  question  of  general  law  involved 
in  tbe  decision  of  the  court  below  ia  not  with- 
in either  of  the  classes  named  in  the  stat- 
ute giving  a  right  of  review  in  this  court,  we 
must  decline  to  consider  it  upon  this  writ 

We  come  now  to  consider  the  construction 
of  the  statute  and  the  validity  of  tbe  indict- 
ment in  that  respect  Sections  4  and  S  of 
the  immigration  act  under  oonsideratlon  are 

a  given  in  tbe  margin.t 

i  *'A  reading  of  these  sections  makes  it  ap- 
parent that  the  act  makes  it  a  misdemeanor 
to  assist  or  encourage  the  importation  of 
eiHitract  laborers,  and  that  violations  there- 
of may  be  punished  with  forfeiture  and  pay- 
ment of  91,000  for  each  offense,  which,  it  U 
provided,  may  be  sued  for  and  recovered 
by  the  United   States,  or  by  any   person 

tSec  4.  That  It  shall  be  a  tnisdetneanor 
for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way  to 
assist  or  encourage  the  importation  or  mi- 
gration of  any  contract  laborer  or  contract 
laborers  into  the  United  States,  unless  auch 
contract  laborer  or  contract  laborers 


Sec  6.  That,  for  every  violation  of  any 
of  the  provisions  of  section  four  of  this  act, 
the  persons,  partnership,  company,  or  cor- 
poration violating  tlie  same  by  knowingly 
assisting,  encouraging,  or  soliciting  the  rai- 
patioD  or  imporUition  of  any  oontraot  la- 


bringing  the  action,  as  debts  of  like  amounts 
are  recovered  In  the  courts  of  the  United 
States;  and  it  ia  made  the  duty  of  the  dis- 
trict attorney  of  the  proper  district  to 
prosecute  every  such  suit  wlien  brought  \ht 
the  United  States. 

The  contention  of  the  defendants  In  error 
Is  that  the  action  for  a  penalty  is  exclusive 
of  all  other  means  of  enforcing  the  act,  and 
that  an  Indictment  will  not  lie  as  for  an 
alleged  ofFense  within  the  terms  of  the  act. 
The  general  principle  is  invoked  that,  where 
a  statute  creates  a  right  and  prescribes  a 
particular  remedy,  that  remedy,  and  none 
other,  can  be  resorted  to.  An  illustration  of 
thia  doctrine  is  found  in  Qlobe  Neivspaper 
Co.  v.  Walker,  210  U.  S.  336,  62  L.  ed.  1098, 


Congress  had  provided  a  system  of  righU 
and  remedies  complete  and  exclusive  in  their 
character.  This  was  held  because,  after  a 
review  of  tbe  history  of  the  legislation,  sueh, 
it  was  concluded,  was  the  Intention  of  Con- 
gress. 

Tbe  rule  which  excludes  other  remedies 
where  r  statute  creates  a  right  and  provides 
a  special  remedy  for  its  enforcement  reste 
upon  the  presumed  prohibition  of  all  other 
remedies.  If  such  prohibition  is  intended  to 
reach  tbe  government  in  the  use  of  known 
rights  and  remedies,  the  language  muat  be 
clear  and  specific  to  that  effect  Dollar  Bar. 
Bank  v.  United  States,  19  Wall.  227,  eSB, 
239,  S2  L.  ed.  80,  82.  In  the  present  cose, 
if  it  could  be  gathered  from  the  terms  of  tlie 
statute,  read  in  the  light  of  the  history  of 
its  enactment,  that  Congress  has  here  pro- 
vided an  exclusive  remedy,  intended  to  talce 
from  tbe  government  the  right  to  proceed 
by  indictment  and  leaving  to  it  only  an  ao- 
tion  for  the  penalty,  civil  in  ita  nature,  then 
no  indictment  will  lie,  and  the  court  below  ^ 
waa  correct  in  its  conclusion.  A 

*It  is  undoubtedly  true  that  a  penalty  of  • 
this  character,  in  the  absence  of  statutory 
provisions  to  the  contrary,  may  be  enforced 
by   criminal    proceedings   under   an    indict- 
ment.    The  doctrine  was  stated  as  early  as 

borer  into  the  United  States,  shall  forfeit 
and  pay  for  eveir  such  offense  the  sum  of 
one  thousand  dollars,  which  may  be  sued 
for  and  recovered  by  the  United  States,  or 
by  any  person  who  ahall  first  bring  his  ao- 
tion  therefor  in  bis  own  name  and  for  his 
own  benefit,  includin<;  any  auch  alien  thus 
promised  labor  or  service  of  any  kind,  «a 
aforesaid,  as  debts  of  like  amount  are  now 
recovered  in  the  courts  of  the  United  Statee; 
and  separate  suits  may  be  brought  for  each 
alien  thus  promised  labor  or  service  of  any 
kind,  as  aforesaid.  And  it  shall  be  the  duty 
of  the  district  attorney  of  the  proper  district 
to  prosecute  every  auch  suit  when  brought 
by  the  United  States. 
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Adoma  T.  Wood*,  2  Cnnch,  336,  341,  2  L. 
«d.  ZOl,  S99,  wherein  Mr.  Chief  Justice 
Ukrahall  said: 

"Almost  every  fine  or  forieiture  under  a 
penal  statute  maj  be  recovered  by  an  action 
of  debt  as  well  as  by  informatioD.  .  .  . 
In  this  particular  case,  the  statute  vrhicli 
creates  the  forfeiture  does  not  prescribe  the 
mode  of  demanding  it;  consequently,  either 
debt  or  information  would  lie." 

In  Lees  *.  United  BUUs,  160  U.  B.  4TS- 
478,  37  L.  ed.  1150,  1151,  14  Sup.  Ct.  Rep. 
163,  the  doctrine  whs  laid  down  that  a  pen- 
alty may  be  recoTered  by  indictment  or  in- 
formatioD In  a  criminal  action,  or  by  a  civil 
action  in  the  form  of  an  action  for  debt. 
It  is  to  be  noted  that  this  statute  (3  S  of  the 
immigration  act)  does  not  in  terms  under- 
take to  make  an  action  for  the  penalty  an 
occlusive  means  of  enforcing  it,  and  only 
proridea  that  it  may  be  thus  sued  for  and 
recovered.  There  is  nothing  in  the  terms  of 
the  act  speciflcally  undertaking  to  restrict 
the  government  of  this  method  of  enforcing 
the  law.  It  is  not  to  be  presumed,  in  the  ab- 
seaea  of  language  clearly  Indicating  the 
•ontrary  intention,  that  it  was  the  purpose 
of  Congress  to  take  from  the  government 
the  well-recogniced  method  of  enforciBg  such 
a  statute  by  indictment  and  criminal  pro- 
eeedings. 

When  we  look  to  the  history  of  the  act,  we 
think  it  becomea  manifest  that  Congress  did 
not  so  intend.  The  immigration  act  of  IQD3 
(32  Stat,  at  L.  1213  chap.  1012)  vras  amend- 
ed by  the  act  of  1S07,  now  under  cousidera- 
tioQ.  The  original  act  made  it  unlawful  to 
assist  or  encourage  the  importation  or  mi- 
gration of  certain  aliens  into  the  United 
States.  The  amended  act  declares  that  sucb 
aMistanee,  etc,  sliall  be  a  misdemeanor.  It 
is  not  to  be  presumed  that  tbis  change  is 
meaningleaa,  and  that  Congress  had  no  pur- 
A  poM  in  making  it  Nor  can  we  perceive  any 
2  purpose  in  making  the  change  except  to 
•  manifest  the  intention  (rf'Congress  to  make 
it  clear  that  the  acts  denounced  should  con- 
stitute a  crime  which  would  carry  with  it 
tlie  right  of  the  government  to  prosecute  as 
for  a  crime.  This  term  "misdemeanor"  has 
been  generally  understood  to  mean  the  lower 
grade  of  criminal  offense  as  dietinf^ishcd 
from  a  felony.  It  is  true  that  the  term  has 
often  been  used  in  the  statutes  of  the  Unit- 
Ad  States  without  strict  re^rd  to  its  com- 
mon-law meaning,  and  sometimes  to  describe 
offenses  of  a  high  grade,  which  have  been 
declared  in  the  ■tatut«s  to  be  miademcanors. 
In  the  statutes  of  the  states,  the  term  has 
generally  been  defined  as  embracing  crin 
not  punishable  by  death  or  imprisonment 
the  penitentiary.  And  we  may  note  that 
Uis  new  Penal  Code  of  the  United  States, 
wliieh  will  go  Into  effect  on  January  1,  1910 


(S  335,  36  SUt.  at  L.  1152,  chap.  321),  pro- 
vides that  all  ofFenses  which  may  be  pun- 
ished by  death,  or  imprisonment  for  a  term 
exceeding  one  year,  shall  be  termed  felonies; 
all  other  often  see  shall  be  termed  misde- 
meanors. But,  at  all  times,  a  misdemeanor 
has  been  a  crime.  Kentucky  v.  Dennieon, 
24  How.  66,  69,  16  L.  ed.  717. 

Congress  having  declared  the  acts  in  quea- 
tion  to  constitute  a  misdemeanor,  and  hav- 
ing provided  that  an  action  for  a  penalty 
may  be  prosecuted,  we  think  there  is  noth- 
ing in  the  terms  of  the  statute  which  will 
cut  down  the  right  of  the  government  to 
prosecute  by  indictment  if  it  shall  choose  to 
resort  to  that  method  of  seeking  to  punish 
an  alleged  offender  against  the  statute.  Nor 
docs  this  conclusion  take  away  any  of  the 
substantial  rights  of  the  citizen.  He  is  en- 
titled to  the  constitutional  protection  which 
requires  the  government  to  produce  the  wit- 
nesses against  him,  and  no  verdict  against 
him  can  be  directed,  as  might  be  the  case 
in  a  civil  action  for  the  penalty.  Hepnsr 
r.  United  SUtes,  213  U.  S.  103,  63  L.  «d. 
720,  2S  Sup.  Ct  Rep.  474. 

We   therefore   reach   the  conclusion   that 
the  court  erred  In  sustaining  the  demurrer 
to   the  second  count  of  the  indictment,  to 
far  as  that  ruling  is  based  upon  the  con-  « 
struction  of  the  statute  in  question.     The  § 
judgment  is  reversed  and  the  case'remanded  * 
to  the  District  Court  of  the  United  Statea 
for  the  District  of  Uassachusetts  for  fur- 
ther proceedings  in  contonuily  with  thia 

Reversed. 


UNITED  STATES,  Plff.  In  Err, 


CoitBPiBAOT  rt  33*)  —  AaATKBT  DHrrED 
States  —  AesisntJO  Imuiobation  of 
AUEK    Contract    IiAbdbebb— "Orrsiiu 

AOAINHT  THE    UNITED    STATES." 

I.  Assisting  the  importation  of  alien  con- 
tract laborers  is  an  "offense  against  the 
United  States,"  within  the  meaning  of  U.  S. 
Rev.  Stat,  g  S440,  U.  S.  Comp.  Stat.  1901, 
p.  3076,  providing  for  the  criminal  punish- 
ment of  persons  conspiring  to  commit  such 
offenses,  since  Congress,  in  making  it  a  mis- 
demeanor, by  the  act  of  February  20,  1907 
(84  Stat  at  li.  898,  chap.  1134,  U.  S.  Comp. 
SUL  Sup^  I90T,  p.  3S9},  I  4,  to  s^sist  the 
immigraiinn  of  such  persons,  has  made  such 
action  a  crime,  indictable  as  such,  although, 
by  S  6  of  that  act.  It  has  provided  a  remedy 
in  the  nature  of  a  civil  action  for  Uie  recor- 
ery  of  a  penalty  for  a  violation  of  the  a 

[EM.   Note— For   other   caaes,  "- 

Cent.  Dig.  I  M;    Deo.  Dig,  }  33* 
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OoNBPiKAOT  n  8S*>  —  AoAiim   Dmitkd  ' 

States  —  Asbistiko    Iioiiukatioa    or 

AUKK  ConiBAOT  Laborebs, 

2.  No  v*Ud  objection  to  constniing  U. 
B.  Rev.  BUt.  g  6410,  U.  B.  Comp.  SUt.  IBOl, 
p.  367S,  providing  for  the  ariminKl  punish- 
ment  of  perBons  conspiring  to  commit  an  of- 
fense against  the  United  States  as  embra- 
cing assisting  tbe  Importation  of  alien  con- 
tract laborers,  in  violation  of  the  act  of 
March  2,  IBOT,  S  4,  can  be  .founded  upon 
the  fact  tbat  a  greater  punishment  ma; 
thereby  l>«  affixed  to  the  conspiracy  to  oom- 
mit  the  offense  than  is  provided  for  tha  of- 
fense itself. 

[Ed.  Note.— For  other  caaas,  iM  Consplraer, 
Ouit.  DIs^  I  a;    Dsc.  DIE.  i  U-'J 

[No.  893.] 


IH  ERROR  to  the  District  Court  of  the 
United  States  for  tbe  District  of  Masia- 
ehuietts  to  review  a  judgment  sustaining 
A  demurrer  to  an  indictment  charging  a  eon- 
•piracj  to  commit  the  offense  of  assisting 
•lien  contract  laborers  to  migrate  Into  the 
United  States,  in  violation  of  the  Federal 
ctatutea.    Rerened. 

The  facts  are  stated  In  the  opinion. 

Solicitor  Geaeral  Bovrert  for  plaintiff  In 

Messrs.    Herbert    Parker,    Charlei    C. 
Hilton,  and  Benrj  H.  Fuller  for  defendants 
«  Is  error. 

■    *l£r.  Justice  Day  delivered  the  opinion  of 
tiie  court  1 

nils  case  was  argued  and  submitted  with 
No.  292,  just  dKdded.  [ZIS  U.  S.  190,  H  U 
«d.  — ,30  Snp.  Ot  R«PL  SS.]  The  indlet- 
nast  beieUt  in  tti  aaeond  count  dutnss  a  ooor 
•piracy,  under  S  S440  of  the  Revised  Statutes 
of  the  UniUd  BUtes  (U.  S.  Comp.  SUt. 
1901,  p.  3670),  to  commit  the  offense  ot  aa- 
■Isting  alien  contract  laborers  to  migrate 
Into  the  United  States  in  violation  of  the 
statutes  of  the  United  States.  Inasmuch  as 
the  court  below  had  already  reached  tbe  eon- 
elusion,  in  oonsidering  the  former  case  (No. 
292,  ante),  that  assisting  alien  contract 
laborers  was  not  punishable  as  a  crime  by 
indictment  under  the  Immigration  act,  it 
held  that  it  followed  that  to  conspire  to 
assist  such  migration  was  not  an  offense 
against  the  United  btates,  within  the  mean- 
ing of  g  6440  of  tbe  Revised  SUtutes  of  tbe 
United  States.    That  section  provides; 

"If  two  or  more  persons  conspire  either  to 

eommit    any    offense    against    the    United 

M  States,  or  to  defraud  the  United  Btates  in 

S  any  manner  or  for  any  purpose,  and  one  or 

*  more  ol'such  parties  do  any  act  to  effect  the 

object  of  the  conspiracy,  all  the  parties  to 

■ueh  conspiracy  shall  b«  liable  to  a  penalty 


of  not  leas  than  one  tiiousand  dollars  and 
not  more  than  ten  thousand  dollars,  and  to 
imprisonment  not  more  than  two  yeara.* 

Inasmuch  as  we  have  already  held  tbat 
Congress,  in  making  the  assistance  of  con- 
tract laborers  Into  the  United  States  a  mis- 
demeanor, has  made  tbe  same  a  crime,  in- 
dictable as  such,  under  the  immigration  act 
of  ISOT  [34  Stat,  at  L.  898,  chap.  1 134,  U. 
S.  Comp.  SUt.  Supp.  1907,  p.  389),  it  must 
necessarily  follow  that.  If  two  or  more  per- 
sons, as  is  charged  in  tbe  indictment  under 
consideration,  conspire  to  assist  such  im- 
porUtion,  they  do  conspire  to  commit  an  of- 
fense against  the  United  SUtes,  within  the 
terms  of  g  6440  of  the  Revised  SUtutes  of 
the  United  States.  In  this  view,  applying 
the  principles  laid  down  in  the  opinion  in 
ease  No.  292,  ante,  we  think  that  tbe  court 
below  erred  In  sustaining  the  demurrer  to 
the  second  count  of  tbe  Indictment.  Nor 
does  it  make  any  difference  that  Congresi 
has  seen  fit  to  affix  a  greater  punishment  to 
tbe  conspiracy  to  commit  the  offense  than  is 
denounced  against  the  offense  itself;  tbat  la 
a  matter  to  be  determined  by  the  legislative 
body  having  power  to  regulate  the  matter, 
Clune  V.  United  States,  1G9  U.  S.  690,  40 
L.  ed.  S69,  le  Sup.  Ct.  Rep.  12S. 

Judgment  reversed. 

(tU  U.  B.  Itt,) 

ISAAC  E.  CALIGA,  Plff.  In  Err., 

INTER  OCEAN  NEWSPAPER  COMPANY. 

COFXBioHTB  (I  10*)— Second  Coptbiqht. 

The  attempted  duplication  of  an  existing 
copyright  in  a  painting  by  depositing  tlie 
same  photograph  of  the  same  painting  un- 
der a  new  title,  and  with  but  a  slight 
change  In  description.  Is  void,  and  cannot 
be  made  tbe  basis  of  a  suit  for  infringe- 

[BC  Note.— For  oihir  eases,  see  Ooprrlthta, 
Sac  Dig.  I  10.*] 

[No.  22.] 


iN  ERROR  to  the  United  SUtas  arcnlt 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  Judgment  which  affirmed  a 
judgment  of  the  Qrcult  Court  for  the  North- 
era  District  of  Illinois,  entered  upon  a  di- 
rected verdict  In  favor  of  the  defendant  In 
an  action  to  recover  damages  for  the  In- 
fringement of  a  copyright.    Affirmed. 

See  same  oaM  below,  84  C.  C.  A.  «S4,  167 

Fed.  lae. 

The  faeU  are  stated  In  the  opinion. 
Meurs.    Otto    Raymona    Bamett    and 

Clarenoa  T.  Moras  for  pUintiS  in  error. 


•For  »; 


a  Das.  A  Am.  Dies.  U 
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Vtmn,  Jamea  J.  BnrbODr  And  GUnnoe 
A.  Knight  for  defendant  in  error. 

Meuri  !>.  L.  Coburn  and  JoBiah  McRob- 
■rta,  as  amicua  curia,  tor  the  Tribune  Coro- 

*    *Ur.  Jtutlee  Day  delEvered  the  opinioii  ot 
tikb  oonrt: 

Tbe  plaintiff  in  error,  also  plaintiff  belov, 
brought  an  action  In  the  circuit  court  of  the 
Dnitad  State*  for  the  northern  district  ol 
Dlinois  to  recover  damages  under  |  4SSB  of 
the  Revised  Statutes  of  the  United  BUtes 
IV.  8.  Comp.  SUL  1901,  p.  S414)  bees^use  of 
Um  publieatioD  by  the  defendant  of  more 
than  one  thousand  copies  of  a  nevspaper 
eont»ining  a  picture  ot  a  psintlng,  copy- 
righted by  the  plaintiff.  The  plaintiff  al- 
leged that  he  had  in  all  respects  complied 
with  the  Revised  Statutes  of  the  United 
State*  hj  causing  to  be  deposited,  on  or 
■bout  the  0th  day  of  November,  ISOl,  a 
^  photograph  and  a  description  of  the  paint- 
JJ  lag,  for  the  purpose  of  having  It  eopyright- 
■  sd,  which  deposit  was  before 'publication  of 
the  tame  in  the  United  States  or  in  any 
foreign  country.  By  reason  of  the  premises 
and  the  oompliance  with  the  statutes  of  the 
United  States,  the  plaintiff  claimed  to  be  en- 
titled to  a  copyright  for  the  painting  for  the 
term  of  twenty-eight  years  from  and  after 
the  recording  of  the  title  thereof  by  the  ti- 
brarian  of  Congress  on  November  T,  ISOl, 

lliere  were  other  allegations,  and  proofs 
tending  to  shov  a  publication  of  a  copy  ot 
the  photograph  In  the  newspaper  of  the  de- 
fendant company.  In  the  course  of  the  trial 
it  appeared  that  the  plaintiff  had  deposited 
a  description  and  photograph  of  the  same 
punting  with  the  librarian  of  Congress  on 
Oetoticr  7,  ISOl,  for  the  purpose  of  securing 
a  copyright.  The  trial  court  charged  the 
jury,  aa  a  matter  of  law,  tliat  the  plaintiff 
had  brought  his  suit  upon  the  wrong  copy- 
right, and  therefore  directed  a  verdict  in 
favor  of  the  defendant.  Upon  writ  of  error, 
the  circuit  court  of  appeals  for  the  seventh 
circuit  affirmed  this  judgment.  B4  C.  C.  A. 
634,  157  Fed.  186.    The  case  Is  now  here  for 

The  photographs  filed  upon  the  two  appli- 
cations for  a  copyright  are  identical.  Nor 
is  any  substantial  change  in  the  painting 
shown;  the  copyrights  undertaken  to  be  se- 
cured were,  therefore,  upon  the  same  paint- 
ing. The  difference  Is  that,  in  the  copyright 
sued  upon,  that  of  November  7,  1Q01,  the 
title  and  description  are,  "The  Guardian 
AageL  Portrait  ot  a  young  girl  sitting,  hair 
arranged  smoothly  over  the  ears,  hair  parted 
In  the  middle.  Her  guardian  angel  stands 
behind  her,  one  hand  resting  on  her  left 
■honlder,  the  other  on  her  right  arm."  The 
daaeriptlon  aoeompanying  the  application  for 


the  copyright  of  October  7,  1901,  is,  "Maid- 
enhood. A  Young  Olrl  seated  beside  a  win- 
dow;  an   Angel   stands  behind  her." 

The  qnesUon  In  this  case  Is :  Is  the  sec- 
ond attempt  to  copyright  valid  and  effectual, 
or  was  the  court  right  in  charging  in  sub- 
stance that  it  waa  void  and  ot  no  effect? 

We  have  had  such  recent  and  frequent  oc- 
casions to  consider  the  nature  and  extent  of 
the  copyright  laws  of  the  United  States,  ■•  „ 
the  same  were  before  the  recent  revision,  °> 
which  toolc'efTect  July  1,  1909,  that  it  is* 
unnecessary  to  enter  into  any  extended  dis- 
cnislon  of  the  subjeot  now.  Bobbs-Merrlll 
Co.  V.  Straus,  £10  U.  S.  339,  62  L.  ed.  1066, 
28  Sup.  Ct.  Rep.  728;  White-Smith  Musk 
Pub.  Co.  V.  Apollo  Co.  209  U.  8.  1,  52  L.  ed. 
65C,  28  Sup.  Ct.  Rep.  310;  American  Tobae- 
co  Co.  V.  Werckmeister,  207  U.  S.  284,  &2  L. 
ed.  20B,  28  Sup.  Ct.  Rep.  72,  12  A.  &  E.  Ann. 
Cas.  69S;  Bong  v.  Alfred  B.  Campbell  Art. 
Co.  214  U.  S.  236,  63  L.  ed.  S7B,  29  Sup.  Ct 
Rep.  62B.  In  these  cases  the  previous  cases 
in  this  court  were  cited  and  reviewed. 

Ae  a  result  of  the  decisions  of  this  oonr^ 
certain  general  propositions  may  be  affirmed. 
Statutory  copyright  is  not  be  contounded 
with  the  common-law  right.  At  common 
law,  the  exclusive  right  to  copy  existed  bk 
the  author  until  he  permitted  a  general  pub- 
lication. Thus,  when  a  book  was  published 
in  print,  the  owner's  common-law  right  was 
lost.  At  common  law  an  author  had  a  prop- 
erty in  his  manuscript,  and  might  have  an 
action  against  anyone  who  undertook  to  pub- 
lish it  without  authority.  The  statnte  creat- 
ed a  new  property  right,  giving  to  the  au- 
thor, after  publication,  the  exclusive  right 
to  multiply  copies  for  a  limited  period.  This 
statutory  right  is  obtained  in  a  certain  way 
and  by  the  performance  of  certain  acts  whiek 
the  statute  pointa  out.  That  is,  the  author, 
haring  complied  with  the  statute,  and  given 
up  his  common-law  right  of  exclusive  du- 
plication prior  to  general  publication,  ob- 
tained by  the  method  pointed  out  in  the  stat- 
ute an  exclusive  right  to  multiply  copies  and 
publish  the  same  for  the  term  of  yeari 
named  in  the  statute.  Congress  did  not 
sanction  an  existing  right;  It  created  a  new 
one.  Wheaton  v.  Peters,  B  Pet.  6S1,  661,  8 
L.  ed.  loss,  lOSO.  Those  violating  the  stat- 
utory rights  of  the  author  or  proprietor  at* 
subject  to  certain  penalties,  and  to  the  pay- 
ment of  certain  damages,  at  is  provided  In 
the  statute. 

Section  4SS2  of  the  Revised  Statutes  aa 
amended  in  IS9I  126  Stat,  at  I^  1107,  chap. 
6eC]  (U.  S.  Comp.  SUt.  1001,  p.  3406),  pro- 
vides that  the  proprietor  of  any  painting 
upon  compliance  with  the  prorisions  of  the 
copyright  act,  has  the  sole  right  ot  publish- 
ing, copying,  and  vending  the  same.  By  | 
4903  we  find  that  this  right  exlsU  for  the 
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t,  period  of  twenty-«ight  yean  froin  the  re- 
lU  eording  «f  the  title  of  the  oop7right,  with 

*  ft  right  to  cert&in  exteniiona  after  the*expi- 
rmtion  of  the  twenty-eight  yean,  as  provided 
in  S  49S4.  In  S  4956  wc  find  that  a  copy- 
right is  secured  by  depositing,  on  or  before 
the  day  of  publication,  in  this  or  any  for- 
eign country,  in  case  of  a  painting,  a  photo- 
graph of  the  painting,  accompanied  hy  a  de- 
scription thereof.  There  is  absolutely  no 
provision  in  the  Btatutes  for  a  second  filing 
of  the  photograph  or  description,  nor  is 
there  any  provision  as  to  filing  any  amend- 
ments thereto;  and,  as  th«  matter  is  wholly 
the  subject  of  statutory  r^pilation,  we  are 
at  a  loss  to  perceive  by  what  authority  any 
■eeotid  application  for  the  same  painting, 
with  a  view  to  securing  a  copyright  thereon, 
ean  bo  sustained.  If  it  eould  be,  we  see  no 
reason  why  the  proprietor  might  not  thus 
extend  tlia  limit  of  copyright  Sied  In  the 
statute  by  an  indefinite  number  of  new  ap- 
plications and  filings  with  the  librarian. 

The  argument  of  the  plaintiff  in  error  is 
that,  inasmuch  as  the  statutory  copyright  is 
not  complete  before  a  publication  of  the  sub- 
ject-matter thereof,  and  no  publication  be- 
ing shown  prior  to  the  second  application, 
it  was  within  his  power,  while  his  rights 
were  thus  inchoate,  to  make  the  second  ap- 
plication for  the  coyprighi,— that  of  Novem- 
ber 7,  1901.  Assuming  that  these  premise 
are  correct,  and  that  publication  was  requi- 
aite  to  complete  the  right  to  be  secured  by 
the  statute,  it  by  no  means  follows  that  a 
woond  coypright  is  warranted  by  the  stat- 
nte.  On  the  other  hand,  as  we  have  already 
ftated,  the  statute  is  barren  of  any  prori- 
aions  to  that  end.  There  is  no  provision, 
as  there  is  in  the  patent  law,  for  an  amend- 
ed application,  and,  under  the  patent  law, 
it  has  been  held  that  there  is  no  authority 
for  double  patenting.  Miller  v.  Eagle  Mfg. 
Co.  151  U.  B.  186,  3a  L.  ed.  121,  U  Sup.  Ct. 
Rep.  310.  This  is  so  because  the  first  pat- 
ent exhausts  the  statutory  right  secured  by 
the  act  of  Congress. 

In  this  ease,  the  plaintiS  had  compiled 
with  all  the  terms  of  the  statute  on  October 
Tf  1901.  He  then  attempts  to  take  out  a  new 
copyright  under  the  same  statute  on  Novem- 
ber 6,  ISOl,  tor  the  same  painting,  by  de- 
e  positing  a  new  description  of  the  painting 
S  and  the  same  photograph.     It  is  true  there 

*  ia  a  change*in  the  title  of  the  painting,  and 
a  slight  change  in  the  description,  but  these 
matters  are  immaterial,  and  cannot  enlarge 
the  right  of  the  plaintiff.  We  think  the 
same  principle,  in  this  aspect,  controls,  as 
in  the  case  of  a  patent.  The  plaintiff  had 
already  exhausted  his  statutory  right  and 
the  second  attempt  availed  him  nothing. 

These  views  render  it  unnecessary  to  con- 
aider  whether  the  record  shows  a  publica- 


tion of  the  painting  prior  to  November  0, 
100^  For  the  reasons  stated,  we  are  of 
opinion  that  the  Circuit  Court  of  Appeals 
was  right  in  holding  that  the  attempted  dn- 
plication  of  the  eopyright  was  void  and  of 
no  effect. 
Affirmed. 


MuNioiPAi.  GoBFOBATiona  f|  904*)— Pow- 

EB    OF    MUNICIPAJUTT— ElXHAUSIIMQ    BT 

One  ElzKBCiBB. 

1.  The  levy  and  eollection  of  taxes  hy  the 
city  of  New  Orleans  to  satisfy  outstanding 
indebtedness  of  the  metropolitan  police 
board,  contracted  on  tlie  faith  of  the  exer- 
cise of  th«  taxing  power  for  its  payment, 
do  not  exhaust  the  city's  power  in  the  prem- 
ises, where  the  city  has  applii^d  the  taxes 
to  other  purposes,  and  has  failed  to  turn 
them  over,  upon  demand,  to  the  board  or 
its  representative. 

[Ed,  Kots,— For  othar  esses,  ass  Manlelpal 
Corporatloni,  Dee.  Dig.  1  !».•] 

CoNSTiTuTiOBAL  Law  (S  143*)— Impaibino 

CONTKACT    Oblioations  —  REetBlCTlKfl 
AIUNICIPAI.  Taxatior. 

2.  The  receiver  of  the  metropolitan  poUo* 
board  in  the  state  of  Louisiana,  as  repre- 
sentative of  the  interested  creditors,  is  un- 
constitutionally deprived  of  the  right  of  tax- 
ation by  the  city  of  New  Orleans  for  the 
payment  of  their  claims,  which  right  ex- 
isted before  the  enactment  of  La.  Acte  1870, 
No.  S,  by  the  provisions  of  that  act  under 
which  the  payment  of  the  judgment  recov- 
ered by  such  receiver  against  the  city  upon 
outstanding  indebtedness  of  the  board,  con< 
tracted  on  the  faith  of  the  exercise  of  the 
city's  power  to  levy  taxes  for  its  payment, 
may  be  indefinitely  postponed  until  such 
time  as  the  city  ia  ready  and  willing  to  maice 
such  payment. 

rEd,  Note.— For  other  cues,  sh  ConBtltutlouI 
Law.  Cent.  DIs,  1]  ia-US;    Dee.  Dig.  |  lU.*] 


[No.   II.] 


IN  BRSOR  to  the  Supreme  Court  of  tha 
State  of  Louisiana  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the  Civil 
District  Court  of  the  Parish  of  Orleans,  In 
that  state,  dismissing  the  petition  of  the  re- 
ceiver of  the  board  of  metropolitan  police  of 
the  metropolitan  police  district  for  a  writ 
of  mandamus  to  compel  the  levy  of  a  tax 
to  pay  a  judgment  recovered  by  him  as  re- 
ceiver against  the  city  of  New  Orleans  upon 
certain   outstanding   indebtedness   of  such 
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LOUISIANA  zx  UL.  HUBERT  ▼.  NEW  ORLEANS. 


Vtud.    Berarwd  uid  nnuuided  for  fiirtlwr 
proceedlugf. 

See  tame  caae  below.  UQ  La.  823,  U 
121. 

The  facts  are  ataUd  In  the  opinkm. 

Heaira.  Cliarlei  LoaqnB,  J.  D.  Boiim, 
tnd  William  Grant  for  plaintiff  io  erroi 

Mr.  Frank  B.  Thomas  for  defendant  in 


>    'Mr.    Jaatice   Day    delivered   the   opinion 
of  the  court: 

Tht*  ease  present*  the  qiiostion  of  the 
right  of  the  relator,  as  receiver  of  tha  board 
of  metropolitan  police  of  the  metropolitan 
police  diitrict,  conBUting  of  the  parishes  of 
Orleana,  Jeffenon,  and  St.  Bernard,  and  in- 
eluding  the  citf  of  New  Orleans,  In  the  state 
of  Louisiana,  to  compel  an  asseBSment,  by 
mandamus,  of  taxes  to  pay  a  certain  judg- 
ment recovered  b;  the  relator  in  his  capacity 
as  receiver  againet  the  city  of  New  Orleans, 
in  the  anm  of  9123,476.57,  with  interest 
from  April  4,  1904. 

On  September  14,  188S,  the  general  as- 
sembly of  the  state  of  Louisiana  passe' 
aet  eatablishing  a  metropolitan  police 
triot,  constituting  the  same  of  the  parishes 
of  Orleans,  Jefferson,  and  St.  Bernard  (in- 
eluding  the  citj  of  New  Oileana).  Section 
SD  of  that  act  provides: 

"Seo.  26.  Be  it  further  enaeted,  eto.,  that 
tiio  common  councils  of  the  cities  of  New 
Orleana,  Jetlersou  City,  and  Carrollton,  and 
g  the  police  juries  of  the  towns  of  Algiers  and 
2  Gretna,  and  of  the  parishes  of  Orleans,  Jef  • 
■  ferson,  and  St. 'Bernard,  are  hereby  respec- 
tively empowered  and  directed  annually  to 
order  and  caused  to  be  raised  and  collected 
by  the  tax  upon  the  estates,  real  and  per- 
sonal, subject  to  taxation  aeeordiug  to  law, 
within  the  said  cities  and  towns,  the  sums 
ol  money  as  aforesaid,  annually  estimated 
■ad  apportioned  as  the  share  of  such  cities 
or  parishes  of  the  said  total  expenses  of  the 
metropolitan  police  district." 

This  aet  waa  supplemented  by  various 
statutes,  and  Its  provisions  were  in  force 
imtU  March  SI,  1877,  when  It  and  varioua 
other  acts  relating  to  the  metropolitan  po- 
Uoe  district  were  repealed,  and  the  city  of 
New  Orleans  was  authorized  and  empow- 
ered, through  the  mayor  and  board  of  ad- 
ministrators, to  establish,  organize,  and 
maintain  a  proper  and  sufBeient  police  force. 
On  January  2S,  1900,  Louis  A.  Hubert  was 
duly  qualified  as  receiver  of  the  board  of 
Bietropolitan  police.  On  April  S,  1304,  Hu- 
bert, as  such  receiver,  began  an  action  In  the 
ttrit  district  court  of  the  parish  of  Orleans, 
In  which  he  averred  that  the  dty  was  In- 
debted to  him,  as  such  reoeiver.  In  the  snm 
•f  «411,S84.S9,  with  Interest  from  April  8, 
1880,  and  averred  that,  for  various  ywn,  I 


from  1869  to  1877,  Ineluslve,  the  dty  ol 
New  Orleans  had  received  and  collected 
taxes  for  the  maintenance  of  the  board  of 
metropolitan  police  and  the  payment  of  Its 
expenses,  which  amount*,  although  collected 
by  the  city,  were  never  paid  over  to  the 
board  of  metropolitan  police  or  its  represent- 
atives. The  petition  averred  that  the  board 
of  metropolitan  police  owed  large  amounta 
of  money;  that  the  whole  of  the  indebted- 
nesa  thus  due  from  the  city  was  neceasary 
to  pay  the  same.  Upon  issue  made  and  trial 
had,  a  judgment  was  rendered  in  favor  of 
the  receiver  on  May  18,  1905.  The  record  of 
this  judgment  waa  made  part  of  the  record 
herein,  and  it  appears  therein  that  the  civil 
distriot  court  took  an  account  of  the  taxes 
collected  for  the  years  I8S9  to  1877,  in- 
clusive, and  not  paid  over  for  account  of  the 
board  of  metropolitan  police,  and  found  the  ^ 
same  to  be  the  sum  of  8136,082.62,  for  which  ^ 
judgment  was  rendered* against  the  city  ot  * 
New  Orleans.  This  judgment  was  modlQed 
by  the  supreme  court  of  Louisiana  on  March 
12,  1906,  and  affirmed  after  deducting  tha 
sum  of  |12,607.0S,  leaving  a  judgment  in 
foroe  for  8123,4T6£7,  with  interest.  116  Lm. 
e07,  40  So.  8E3. 

On  AprU  23,  IS06,  a  petition  for  manda- 
mus was  filed,  in  the  present  ease.  In  the 
civil  district  court  for  the  parish  of  Orleans. 
In  that  cose  the  relator  aet  up  the  recovery 
of  the  judgment  in  the  state  court;  that,  un- 
der set  No.  6  ot  18T0  (to  be  noticed  here- 
after),no  writof  fierifaciaseouldbeiaauedi 
that  the  city  had  no  money  or  property  liable 
to  seizure.  If  such  a  writ  could  be  Issued; 
that  the  judgment  had  been  registered  under 
said  act  in  the  ofBce  of  the  city  comptroller 
on  March  26,  1906;  that  the  baais  upon 
which  the  said  judgment  was  rendered  waa 
a  contractual  and  statutory  obligation  im- 
posed upon  the  city  of  New  Orleana  to  levy, 
collect,  and  pay  to  the  board  of  metropolitan 
police  the  sums  apportioned  to  it  under  tha 
aet  of  18GS,  creating  the  board,  and  the  acta 
amendatory  thereto.  The  petition  averred 
that  the  maximum  rate  of  taxation  for 
the  years  1869-1877,  inclusive,  had  not  been 
levied,  and  prayed  a  writ  of  mandamus  re- 
quiring the  city  of  New  Orleans,  through 
its  mayor  and  council,  to  levy  and  pay  over 
to  the  relator,  as  receiver,  a  tax  of  1 
mill  on  proper^  within  the  city  of  New  Or- 
leans, or  so  much  thereof  as  might  be  neces- 
sary to  satisfy  the  judgment.  The  city  ap- 
peared and  answered,  and  claimed  the  beneftt 
of  act  No.  G  of  the  extra  session  of  ISTO,  and 
that,  under  |  29  of  the  out  ot  1SG8,  above 
set  forth,  the  dty  had  levied  the  tax  ap- 
portioned to  the  board  of  metropolitan  po- 
Hoe,  and  that  the  city's  power  of  taxation 
In  the  prendaea  had  been  fully  exercised  and 
exhausted. 

On  November  U,  1906,  the  dvU  dlrttial 
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eonit  rendered  &  judgment  dismlMlng  tbe  re- 
lator's petition  for  nwndftmus.  Upon  Ap- 
peal, the  tupreine  oouit  of  Louisisjia  af- 
firmed this  judgment.     119  La.  624,  U  Bo. 

^  921.     Tbe  present  vrlt  of  error  bring*  this 

H  Judgment  here  for  review. 

*  'In  the  opinion  of  the  aupreme  court  of 
LouiBfaDA,  it  appears  that  the  basis  of  the 
judgment  upon  irbich  the  relator  tued  waa 
held  not  to  be  contractual  in  its  nature,  and, 
further,  that  the  state,  having  abolished  the 
metropolitan  police  board,  the  onlj  standing 
of  the  relator  for  tbe  purposes  of  this  suit 
was  as  the  representative  of  third  persons 
who  may  have  made  contracts  with  the 
board  which  were  dependent  upon  taxes  re- 
ealvable  from  the  citj  for  their  fulfilment. 
The  learned  court  then  pohited  out  an  ap- 
parent inconsistency  between  the  petition 
for  mandamus  In  this  case  and  the  petition 
on  which  the  original  judgment  was  award- 
ed, and  said: 

"Tn  the  brief  presented  on  behalf  of  re- 
lator, for  the  purposea  of  the  present  appli- 
cation, his  counsel  sayi  'This  is  not  a  pro- 
ceeding to  compel  tbe  cit;  of  New  Orleans 
to  levy  a  special  police  tax;  the  dty  has 
aetuallj  levied  and  collected  the  tax.  The 
tax  levy,  having  been  made,  in  compliance 
with  the  statute,  and  having  been  collected 
by  the  city,  gave  rise  to  a  cause  of  action  in 
favor  of  tiie  receiver  to  enforce  Its  payment 
to  the  board  of  metropolitan  police.  This 
cause  of  action,  therefore,  could  not  have 
■risen  until  tbe  city  had  levied  and  collected 
the  tax  and  refused  to  pay  over  the  pro- 

"Aeanming  that  the  position  that  the  re- 
lator now  wishes  to  occupy  is  correctly  stat- 
ed in  tbe  foregoing  excerpt,  we  take  It  to  be 
oonceded  that  the  city  has  levied  and  collect- 
ed til  tbe  taxes  authorised  or  required  by 
tbe  metropolitan  police  legislation;  and,  fur- 
ther, aiBumlng  that  the  relator  represents 
tbe  holders  of  the  indebtedness  (of  the  police 
board)  referred  to  in  the  petition  upon 
which  he  obtained  hie  judgment  (though  it 
Is  not  so  alleged  In  the  application  now  be- 
ing considered),  the  question  still  remains. 
Does  he  disclose  and  make  out  a  case  which 
entitles  bim  to  a  writ  of  mandamus  to  com- 
pel the  city  to  levy  and  collect  an  addition- 
al tax  in  order  to  make  good  its  failure  to 
pay  over  the  tax  already  levied  and  collect- 

t-  The  court,  therefore,  treated  the  petition 
•  for  BaudamnB*a«  one  based  upon  a  judg- 
ment to  recover  taxes  which  the  eity  had 
collected  and  not  paid  over.  Considering  tbe 
case  In  this  aspect,  the  learned  court  held 
that  the  power  to  levy  taxea  for  the  va- 
rious years  for  metropolitan  police  district 
purposes  bad  been  exhausted,  and  that  there 
was  no  power  to  relevy  such  tax;  and,  fur- 


ther, that,  as  to  liabilities  Incurred  after  the 
passage  of  act  No.  G  of  1870,  that  act  was 
a  defense  to  the  action;  and  the  conrt 
reached  tbe  conclusion  that  the  applicatloa 
for  mandamus  must  fail,  aa  it  was  an  at- 
tempt to  require  the  city  to  exert  powers  of 
taxation  already  exhausted,  and  whid  no 
longer  existed. 

In  order  to  review  In  this  court  the  jud^ 
ment  of  a  state  court  because  of  the  pro- 
vision of  the  Federal  Constitution  against 
state  legislation  impairing  the  obligation  of 
a  contract,  tbe  impairment  must  be  by  some 
subsequent  legislation  of  the  state,  which 
has  been  upheld  or  given  effect  in  tbe  judg- 
ment of  the  state  court  sought  to  be  rs- 
viewed.  Bacon  v.  Texas,  lfl3  U.  S.  207,  41 
L.  ed.  132,  IS  Sup.  Ct.  Rep.  1023.  While 
this  is  true,  this  court  li  not  limited  to  the 
consideration  of  the  mere  language  of  the 
opinion,  but  will  examine  the  substance  and 
effect  of  tbe  decision.  McCullough  v.  Vir- 
ginia, 172  U.  B.  108,  lie,  43  L.  ed.  SB2,  387, 
19  Sup.  Ct.  Rep.  134. 

It  appears  from  the  documents  attached 
to  and  made  part  of  the  record  that  tbe  In- 
debtedness represented  by  tbe  receiver  !■ 
this  case  was  for  outstanding  debts  of  the 
metropolitan  police  board  in  tbe  years  1869- . 
1S77,  inclusive,  a  considerable  part  of  it  be- 
ing for  salaries  of  policemen,  and  the  sn- 
preme  court  of  Louisiana  has  held  that  the 
taxes  of  severa]  years,  from  IS69  to  1876, 
Inclusive,  constitute  one  fund  out  of  which 
tbe  warrants  of  the  defunct  metropolitan 
police  board  are  payable.  State  ex  rel.  Brit- 
tln  V.  New  Orleans,  lOS  La.  460,  31  So.  65. 

A  number  of  decisions  In  this  court  have 
settled  the  law  to  be  that,  where  a  munici- 
pal  corporation   la   authorized   to   contract, 
and  to  exercise    tbe  power  of  local  taxation 
to   meet  its  contractual   engagements,  this 
power  must  continue  until  the  contracta  are  « 
tatisfled;   and  that  it  ie  an  Impairment  of  ^ 
aD*obligation  of  the  contract  to  destroy  ol  * 
lessen  the  means  by   which   It  can  be  en- 
forced.   In  tbe  case  of  Wolff  v.  New  Orleans, 
103  U.  S.  368,  EQ  L.  ed.  306,  the  subject  wa« 
given  full  consideration,  and  the  doctrine 
thus    summarized    by    Mr.    Justice    Field 
speaking  for  the  court  (p.  360)  : 

"It  is  true  that  tbe  power  of  taxaUoa 
belongs  exclusively  to  the  legislative  depart- 
ment, and  that  tbe  legislature  may  at  any 
Ume  restrict  or  revoke,  at  its  pleasure,  any 
of  the  power*  of  a  municipal  corporation,  in- 
cluding, among  others,  that  of  taxation, 
subject,  however,  to  this  qualification,  which 
attends  all  state  legislation,  that  Its  action 
in  that  respect  shall  not  conflict  with  the 
prohibitions  of  tbe  Constitution  of  the  Unit- 
ed States,  and,  among  other  things,  shall  not 
operate  directly  upon  contracts  of  the  cor- 
poration, so  as  to  impair  their  obligation  by 
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•brogftting  or  iMMnlng  tlw  mHtiu  of  Uwlr 
•aforcuuBOt.  LeguUtion  producing  thia  lat- 
ter remit,  not  indirect]/,  u  ft  conMquence 
of  Intimate  measures  taken,  as  wiU  some- 
times happen,  but  directlf,  bj  operat- 
ing upon  those  means,  is  prohibited  by 
the  Constitution,  and  must  be  disregard- 
ed— treated  aa  if  never  enacted — bj  all 
eourts  recognizing  the  Constitution  as  the 
paramount  law  of  the  l&nd.  This  doctrine 
has  been  repeatedly  aaierted  t^  this  court 
when  attempts  have  been  made  to  limit 
the  power  of  taxation  of  a  municipal 
body,  upon  the  faith  of  whioh  contracts 
have  been  made,  and  by  means  of  which 
alone  they  could  be  performed.  .  .  .  The 
prohibition  of  the  Constitution  against  the 
passage  of  laws  Impairing  the  obligation  of 
eontracts  applies  to  the  contracts  of  the 
state,  and  to  those  of  its  agents  acting  un- 
der its  authori^,  as  well  as  to  contracts  be- 
tween individuals.  And  that  obligation  is 
Impaired,  In  the  sense  of  the  Constitution, 
whan  the  means  by  which  a  contract,  at  the 
time  of  Its  execution,  could  be  enforced,  that 
is,  by  which  the  parties  could  be  obliged 
perform  it,  are  rendered  less  efEcacious  by 
legislation   operating   directly   upon  those 

^  In  Ralla  County  Ct.  t.  United  States,  105 
•  U.  &  7S3,  ZS  L.  ed.  1220,  it  waa'beld  that, 
After  a  debt  was  created  upon  certain  bonds, 
laws  passed  depriving  the  county  court  of 
the  power  to  levy  the  tax  which  it  possessed 
when  the  bonds  were  issued  were  invalid. 
In  that  ease  the  suit  was  brought  upon  cer- 
tain coupons,  and  it  was  held  that  the  cou- 
pons were  merged  in  the  judgment,  but  ner- 
•rtheless  carried  with  them  into  the  judg- 
ment all  the  remedies  which  in  law  formed 
a  part  of  their  contract  obligation,  and  that 
thoaa  remedies  might  still  b«  enforced,  not- 
wiUiatanding  the  changes  in  the  form  of  the 
debt. 

In  dealing  with  tlie  feature  important 
to  be  considered  in  this  case,  the  court, 
speaking  by  Mr.  Chief  Justice  Waits,  saldi 
•^t  follows  from  this  that  all  laws  of  the 
state  which  have  been  passed  since  the  bonds 
in  question  were  issued,  purporting  to  take 
away  from  the  county  courts  the  power  to 
levy  taxes  necessaTy  to  meet  the  payments, 
an  invalid,  and  that,  under  the  well-settled 
mla  of  decision  in  this  court,  the  circuit 
court  had  authority  by  maudamus  to  re- 
quire the  county  court  to  do  all  the  law, 
when  the  bonds  were  issued,  required  it  to 
do  to  ruise  the  means  to  pay  the  judgment, 
or  something  substantially  equivalent.  The 
fact  that  money  has  once  been  raised  by 
taxation  to  meet  the  payment,  which  has 
basB  lost.  Is  no  defense  to  this  suit.  The 
eUim  of  the  bondholders  continues  until 
yaymeiit  b  actnally  made  to  them.    If 


funds  are  lost  after  eolleetlon,  and  baton 
they  are  paid  over,  the  loss  falla  on  the 
county,  and  not  the  creditors.  The  writ  a> 
issued  was  properly  in  the  alternative  to 
pay  from  the  money  already  raised,  or  levy 
a  tax  to  raise  more.  It  will  be  time  enougb 
to  consider  whether  the  command  of  the 
writ  that  the  court  eatus  th«  taa  (o  (s  cot- 
teeted  in  an  excess  of  the  requirements  of  the 
law,  when  the  justices  of  the  court  are 
called  on  to  show  why  they  have  not  obeyed 
the  order." 

We  think  the  doctrine  of  the  Balls  Coun* 
ty  Case,  when  applied  to  the  facts  in  th* 
case  at  bar,  is  decisive  of  this  feature  of  it. 
The  city  levied  and  afterwards  collected  gg 
taxes  for  the  benefit  of  the  metropolitan  po-  ^ 
lice  board.  The  police  board*had  issued  its  * 
outstanding  warrants  for  salaries,  etc.,  upon 
the  faith  of  the  exercise  of  the  taxing  power 
for  their  payment.  The  contract  creditors 
of  the  police  board  were  entitled  to  rely  up* 
on  the  benefit  of  the  laws  imposing  taxation 
to  make  their  obligations  elTectuBl.  They 
oould  not,  constitutionally,  be  deprived  of 
such  benefit.  While  it  is  true  that  the  po- 
lice board  made  the  contracts,  the  only 
means  of  keeping  them  was  through  the  ex< 
eroise  of  the  power  at  taxation  conferred  by 
law  upon  the  city.  The  city  exerted  ita 
power,  as  required  by  law,  levied  and  col- 
lected the  taxes,  but  applied  them  to  other 
purposes,  and  haa  failed  to  turn  them  over 
upon  demand.  Wa  think  the  power  to  levy 
these  taxes  still  exists.  Aa  to  the  creditor, 
deprived  thereof  by  the  action  of  the  dty, 
it  is  as  though  such  power  had  never  been 
exercised.  The  city  still  bail  the  power  U> 
levy  these  taxes  for  the  benefit  of  the  p«v- 
aons  for  whom  they  were  intended,  and  whn 
had  a  contract  right  to  the  exertion  of  the 
remedies  for  the  satisfaction  of  their  claims 
by  the  levy  and  eolleetlon  of  taxes  existing 
when  their  debts  aoerned,  which  right  could 
not  be  taken  away  from  them  by  subsequent 
legislation.  The  power  of  taxation  con- 
ferred by  law  entered  into  the  obligation  of 
the  contracts,  and  any  subsequent  legislation 
withdrawing  or  leasening  anch  power,  leav- 
ing the  creditors  without  adequate  means  of 
satisfaction.  Impaired  the  obligation  of  their 
contracts,  within  the  meaning  of  the  Consti- 
tution. Memphis  v.  United  States,  07  U.  B. 
293,  24  L.  ed.  S20 ;  Von  Hoffman  v.  Qu^ney,  4 
Wall.  635,  18  L.  ed.  403;  Seibert  v.  Lewl» 
(Seibert  v.  United  BUtea)  122  U.  S.  284, 
30  L.  ed.  1161,  7  Sup.  Ct  Rep.  1190;  Mobile 
V.  Watson,  116  U.  8.  2S9,  29  L.  ed.  620,  C 
Sup.  Ct.  Rep.  B98;  Scotland  County  Ct.  t. 
United  StaUs,  140  U.  B.  41,  3S  L.  ed.  3BI, 
11  Sup.  Ct.  Rep.  697. 

We  come  now  to  the  question:  Can  art 
No.  G  of  1870  be  constitutionally  applied  u 
aa  to  preclude  the  remedy  sought  in  bahaU 
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of  th«  reeeiTer  in  this  useT  Thia  not  has 
been  at  least  twice  before  this  court.  Id 
the  case  of  Louisiana  t.  Neir  Orleans,  102 
U.  8.  203,  20B,  26  L.  ed.  132,  133,  the  pro- 
viaiona  of  the  act  were  Bummarized  by  Mr. 
Justice  Field,  speaking  for  the  court,  as 
_  follows : 

^  "That  act  devests  the  courts  of  tbe  state 
•  of  authority  to*Bllow  any  summary  process 
or  mandamus  against  the  ofScers  of  the  city 
of  New  Orleans  to  compel  the  isbuh  aud  de- 
livery of  any  order  or  warrant  for  the  pay- 
ment of  money,  or  to  enforce  the  payment 
of  money  claimed  to  be  due  from  it  to  any 
person  or  corporation;  and  requires  proceed- 
ings for  the  recovery  of  money  claimed  to 
be  owing  by  the  city  to  be  conducted  in  the 
ordinary  form  of  action  against  the  corpora- 
tion, and  not  against  any  department, 
branch,  or  ofBaer  thereof.  The  act  also  pro- 
vides that  no  writ  of  execution  or  fieri 
facias  shall  issue  against  the  city,  but  that 
a  Snal  judgment  against  it,  which  has  be- 
come executory,  shall  have  the  effect  of  fix- 
ing the  amount  of  the  plaintiff's  demand, 
and  that  ha  may  cause  a  certified  copy  of 
it,  with  bis  petition  and  the  defendant's  an- 
swer and  the  clerk'*  certificate  that  It  has 
become  executory,  to  be  filed  in  the  office  of 
the  comptroller,  and  that  thereupon  it  shall 
be  the  duty  of  the  comptroller  or  auditing 
officer  to  cause  tbe  same  to  be  registered, 
and  to  issue  a  warrant  upon  the  treasurer 
or  disbursing  officer  of  the  oorporation  for 
the  amount  due  thereon,  without  any  ape- 
dfio  appropriation  therefor,  provided  there 
be  sufficient  money  in  the  treasury  specially 
designated  and  set  apart  for  that  purpose 
in  the  annual  budget  or  detailed  statement 
of  items  of  liability  and  expenditure,  pur- 
suant to  the  eixsting  or  a  subsequent  law. 
"The  act  further  provides  that,  in  case 
the  amount  of  money  designated  in  the  an- 
nual budget  for  the  payment  of  judgments 
against  tha  city  of  New  Orleans  shall  have 
been  exhausted,  the  common  council  shall 
have  power,  if  they  deem  it  proper,  to  ap- 
propriate from  the  money  set  apart  in  the 
budget  or  annual  estimate  for  contingent 
expenses,  a  sufficient  sum  to  pay  the  same ; 
but,  it  no  such  appropriation  be  made,  then 
that  all  judgments  shall  be  paid  in  the 
der  in  which  tbey  shall  lie  filed  and  regis- 
tered in  the  office  of  the  comptroller  of  the 
city  from  tha  first  money  next  annually  set 
apart  tor  that  purpose." 
In  that  CM«  It  was  held  that,  in  so  far 
«as  the  act  requires  registration  of  a  judg- 
3  ment,  it  did  not  impair  existing  remedies 
"  for  its  collection,  and  must  be  complied 
with,  Mr.  Justice  Field  saying; 

"Ilkt  obligation  of  a  contract.  In  the  con- 
■UtotiODal  aens^  is  the  means  provided  by 
law  by  which  it  can  be  enforced, — h;  whieh 


the  parUes  can  be  obliged  to  perform  It. 
Whatever  legislation  lessens  the  efficacy  of 
these  means  impairs  the  obligation.  If  It 
tend  to  postpone  or  retard  the  enforcement 
of  the  contract,  the  obligation  of  the  latter 
is,  to  that  extent,  weakened.  The  Latin  prov 
erb.  Qui  cilo  dat  bis  dat, — he  who  givei 
quickly  gives  twice,— lias  its  counterpart  in 
a  maxim  equally  sound, —  Qui  seriu*  lolvit, 
miniM  tolvit, — he  who  pays  too  late  paya 
less.  Any  authorization  of  the  postpone- 
ment of  payment,  or  of  means  by  which 
such  postponement  may  be  effected,  is  ia 
conflict  with  the  constitutional  inhibition. 
If,  therefore,  we  could  see  that  such  would 
be  the  effect  of  the  provision  of  the  act 
the  state.  No.  5  of  1870,  requiring  judg- 
nts  to  ba  registered  with  tbe  comptroller 
before  they  are  paid,  we  should  not  hesitate 
to  declare  the  provision  to  be  invalid.  But 
we  are  not  able  to  see  anything  in  the  re- 
quirement which  impedes  the  collection  of 
tiie  relator's  judgments,  or  prevents  bis  re- 
Bort  to  other  remedies.  If  their  payment  ba 
not  obtained.  The  registry  Is  a  convenient 
means  of  informing  the  city  authorities  of 
the  extent  of  the  judgments,  and  that  they 
have  become  executory,  to  the  end  that  prop- 
er steps  may  be  taken  for  their  payment. 
It  does  not  Impair  existing  remedies." 

The  act  was  again  before  this  court  In  tha 
case  of  Wolff  v.  New  Orleans,  103  V.  S.  35S, 
26  L.  ed.  396.  In  that  case  tbe  act  was  fully 
analyzed  and  It  was  pointed  out  that  tha 
payment  of  judgments  thereunder  was  ex- 
tremely uncertain,  and  depended  entirely  up- 
on the  discretion  of  the  council,  after  pro- 
viding for  other  municipal  purposes  and  ex- 
penses, and  was  in  direct  violation  of  pow- 
ers of  taxation  which  existed  at  the  time  tha 
debt  sued  for  in  that  case  was  created,  and 
could  not  be  constitutionally  enforced  as 
against  such  claim.  it 

Applying  the  principles  thus  announcedS 
to  tbe  case  at  bar,*we  think  act  No.  S  of* 
1870,  postponing  indefinitely  the  payment 
of  relator's  judgment,  it  given  effect,  would 
deprive  the  receiver,  as  the  representative 
of  tbe  Interested  creditors,  of  the  benefit  of 
the  right  of  taxation  tor  the  payment  of 
their  claims  which  existed  before  the  passage 
of  tbe  act  of  1870.  By  1  29  of  the  act  of 
September  14,  1868,  above  quoted,  the  com- 
mon council  of  the  city  of  New  Orleans  aud 
others  were  empowered  and  directed  an- 
nually to  order  end  cause  to  be  raised  and 
collected  by  a  tax  upon  the  estates,  real  and 
personal,  subject  to  taxation  within  said 
city,  the  sums  of  money  annually  es- 
timated and  apportioned  as  the  share 
of  such  city  for  the  total  expense  of 
the  metropolitan  police  district.  This  act 
was  followed  by  other  supplementary  and 
amendatory  acts  to  make  tbe  purpose  mora 
effectual,   and  was   not  repealed   until   tb> 
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met  of  Mftrelt  31,  1877,  which  abolished  the 

metropolitaii  police  board.  This  repeal  could 
not  take  away  the  right  of  the  creditors  of 
the  metropolitan  polioa  board  to  have  taxa- 
tion for  their  benefit.  Nor  could  the  act 
of  1870  eoDStitutionally  take  away  th« 
tighte  created  by  former  legislation  for  the 
■eeurity  of  their  debts,  and  postpone  in- 
definitely the  payment  of  their  claims  until 
tach  time  aa  the  city  was  ready  and  willing 
to  pay  them. 

We  are  of  opinion  that  the  writ  of  manda' 
mua  ehould  have  been  awarded  in  favor  of 
the  relator,  requiring  the  city  to  pay  over 
the  taxes  for  which  the  Judgment  was  ren- 
dered, or  to  levy  and  collect  a  tax  therefor 
for  the  benefit  of  the  relator  as  receiver. 
The  judgment  of  the  Supreme  Court  of 
Louiaiana  is  reversed,  and  the  cause  remand- 
«d  to  that  court  for  further  proceedings  not 
IneoDsiBtent  with  this  opinion. 

Reversed. 

(lu  D.  a.  lEI.) 


HYGIENIC  CHEMICAL  COMPANY  OF 
NEW  YORK,  Jamea  B.  Hallet,  and  Adolph 
Hirah,  Petitioners, 


Appkax  aud  Ebxob  ^  1094*)— FiRoniaa 

OY  Pact. 

1.  Concurrent  findingi  of  fact  by  the  two 
lower  courts  on  the  question  of  infringe- 
ment of  a  patent  will  ordinarily  not  be  re- 
vised by  the  Federal  Supreme  Court. 

[Bd.  Nate.— For  otbsr  cases,  see  Appeal  and 
■rror.  Cent.  Dls.  It  4322-433Z;  Deo.  DIk.  I  10»4.-] 
BVIDEBCE    (!    580*)— FOBMEB    l^amfONT— 

PsivT  TO  FoBuEB  Surr. 

E.  Contribution  by  a  oorporatiou  to  the 
•zpenses  of  ths  defense  of  a  patent  infringe- 
ment suit,  induced  by  business  reasons  and 
indirect  interest,  but  without  the  right  to 
intermeddle  In  any  way  with  the  conduct 
of  tbe  case,  doe*  not  make  such  corporatit 
■  privy  to  the  suit,  so  aa  to  render  admi 
■ible,  in  a  suit  against  it  for  infringement 
«f  the  eerae  patent,  the  testimony  ' 
former  suit  of  a  witness  a: 

[Bd.    Note. — For   otiier   caam,   M 
Oaat.  DIK.  I  MU;   Dte.  DIf.  I  NO.*] 
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[Nos.  S,  121.1 


,K  WRIT  of  Certiorari  t»  the  UniUd 
States  Circuit  Court  of  Appeals  for  the 


Third  Circuit  to  review  a  decree  which  af> 
lirmcd  a  decree  of  the  District  Court  for  tha 
District  of  New  Jersey,  dismissing  tha  bill 
in  a  suit  for  the  infringement  of  a  patent. 
Affirmed.     Also 

,N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Second  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  ths 
Northern  District  of  New  York,  dismissing 
the  bill  In  a  auit  for  the  infringement  of 
the  same  patent.    Reversed. 

See  same  ease  below  in  No.  0,  83  &  C.  A. 
177,  154  Fed.  aS;  in  No.  ISl,  BB  C.  C.  A. 
4ia,  ISg  Fed.  436. 

The  facte  are  stated  in  tbe  opinion. 

Messrs.  Philip  Hanro  and  C.  A.  U 
Maesie  for  the  Rumford  Chemical  Works. 

Messrs.  Edwin  T.  Rice,  Willard  Parker 
Butler,  and  Wbitridge,  Butler,  &  Rice  for 
the  Hygienic  Chemical  Company.  gg 

*Mr.  Justice  Holmes  delivered  the  opinion  ' 
of  Uie  eourt: 

These  are  two  suits  in  equity,  brought 
by  the  Rumford  Chemical  Company  for  tha 
infringement  of  a  patent  for  baking  pow- 
dera;  one, Ho. ff, brought  in  the  third  circuit; 
New  Jersey,  against  tbe  Hygienie  Chemical 
Company,  a  corporation  of  that  state;  tha 
other.  No.  ISl,  brought  In  the  second  cir- 
cuit, New  York,  against  a  New  York  cor- 
poration of  the  same  name.  The  two  cases 
were  tried  on  substantially  the  some  reo> 
ord  and  evidence,  with  the  result  that  in 
New  Jersey  the  bill  was  dismissed  by  the 
circuit  court  of  appeals  (83  C.  C.  A.  177,  IM 
Fed.  B6),  but  in  New  York  the  bill  was  eus- 
Uined  (8S  C.  C.  A.  416,  160  Fed.  436). 
Writs  of  certiorari  were  granted  by  this 

The  defendants  rested  on  the  plalntttTa 
evidence,  and  tbe  queation  in  both  suits  was 
whether  a  prima  facie  case  had  been  made 
out.  It  did  not  appear  that  the  defendants 
made  or  sold  baking  ponders  aa  such,  but 
the  New  Jersey  company  did  make  add  ^ 
phosphates  for  baking  powders  and  other  |J 
rpurposes,  and  the  New  York  company  sold  • 
the  great  part  of  its  products.  The  plain- 
tiS  contended  that  this  acid  phosphate  had 
the  characteristics  deaeribed  in  its  patent, 
and  was  made  and  sold  for  use  in  bak- 
ing powders,  and  that  the  manufacture 
and  sale  were  an  infringement  of  its 
rights.  A  previous  decision  (Rumford 
Chemical  Works  v.  New  York  Baking  Pow- 
der Co.  S7  &  C.  A.  367,  134  Fed.  3SS,  estab- 
lishing the  patent,  was  relied  upon  aa  a  test 
case  by  which  the  defendants  were  bound; 
but,  except  tbe  final  decree,  entered  after 
the  beginning  of  the  present  suits,  the  reo 
ord  was  not  put  tn.  It  would  sean,  from 
a  1st*  caM,  Uwt  the  pUintlfiT  waa  eorrest 
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fat  point  of  tmet  (Prorldent  ChemlemI  Worka 
T.  H^gieaie  Chemical  Co.  170  Fed.  G23), 
but  tb«  quBstlon  hers  niut  be  dliciuied,  of 
MUTH,  on  the  evidence  before  the  court  be- 
low. The  question  U  mAteriftl  aa  bearing 
upon  the  admfsBibility  of  the  evidence  of 
one  Clotworthy,  elnce  dead,  given  in  the  luit 
againtt  the  New  York  Baking  Povdec  Corn- 
pan;,  upon  which  the  plaintiff  relied. 

Clotwoithj  was  the  pretident  and  gen- 
eral manager  of  the  Clot  worthy  Chemical 
Company,  and  wat  a  manufacturer  of  baking 
powder.  He  teetifled  to  the  purchase  from 
the  Hjglenio  Company  of  New  York  of  a 
barrel  of  granular  acid  phosphate,  shown  to 
be  timilar  to  that  deecribed  in  the  plaln- 
tlfl*!  patent.  A  bill  from  the  New  Jeriey 
company  and  a  receipt  from  the  New  York 
eompany  also  were  produced  and  put  in. 
The  court*  in  both  circuit!  rightly  regarded 
this  aa  the  moat  iinportant,  if  not  the  only, 
•rldence  to  make  out  the  infringement  al- 
leged. Therefore  it  waa  neceaeary  that  the 
plaintlfl  ihould  prove  that  the  defendant* 
were  privy  to  the  New  York  Baking  Powder 
Company'!  caae. 

To  prove  privity.  Heller,  the  preeldent  of 
tile  defendant  oompanles,  waa  called  and 
Hked  a*  to  hi*  teitimony  on  the  former  oc- 
eaaion.  Ee  admitted  that  he  then  had  teati- 
fied  that  "we  are  manufacturers  of  gran- 
ulated acid  phoaphate,  and  are  aelling  to 
the  trade  in  the  aama  way  ta"  the  former 
defendant*  (  aleo  that  he  had  teatified  that 
^  '^e  have  [undertaken  to  aaeiet  In  bearing 
« the  burden*  ot  thia  defense,  and  have  eon- 
•  trlbuted  to*the  defenae]  flnanctally  and  oth- 
erwiae."  By  the  natural  interpretation  of 
Us  word  in  tb*  conneoUon  in  which  ft 
waa  naed,  "we"  embraced  the  New  Jersey 
oompany,  and  fairly  may  be  argued  to  have 
meant  both.  Ifoller  awore  that  thea*  an- 
BWen  were  true,  but  with  the  qualifleation 
that  be  did  not  think  that  the  New  Jersey 
wrporation  contributed  financially,  and  that 
he  did  not  remember  whether  it  did  other- 
wiae.  All  the  court*  agree  that  the  privity 
of  the  New  Jeraey  corporation  waa  not  made 
out.  Probably  all,  and  at  least  the  circuit 
oonrt  of  appeal*  and  the  circuit  court  for 
the  third  circuit  (lU  Fed.  8S2),  agree  that, 
if  Clotworthy**  testimony  la  excluded,  in- 
fringement ia  not  proved.  We  abould  not 
revise  this  finding  of  both  court*  on  the 
facts,  and  therefore  it  follows  that  the  New 
Jeraey  decree  muat  be  affirmed.  The  evi- 
dence on  both  aide*  i*  <Uscuased  in  143  Fed. 
B62. 

It  appears  that  the  New  York  company 
eontributed  to  the  eipenaes  of  the  former 
ease.  But  that  fact  alone  i(  not  enough 
to  warrant  a  different  result.  The  agree- 
ment disclosed  In  170  Fed.  G23  waa  not  be- 
foia  the  aourt    Wa  may  reject  aa  extrava- 


gant the  niggeation  that  the  eoutributioa 
may  have  been  made  from  charitable  mo- 
tive*, and  assume  that  it  was  Induced  by 
reasons  of  bnaineas  and  Indirect  intereatj 
but  it  waa  not  shown  that,  as  between  the 
present  and  former  defendants,  either  Hy- 
gienic Company  had  the  right  to  intermeddle 
in  any  way  in  the  conduct  of  the  case.  The 
Hygienic  Companie*  would  have  been  glad 
to  see  the  Rumford  patent  declared  void, 
and  were  willing  to  pay  something  to  that 
end.  That  was  all,  and  that  did  not  make 
them  privie*i  and  therefore  the  dotworthy 
deposition  wa*  not  adnusslbla  against  them. 
Utchfleld  V.  Goodnow,  123  U.  B.  549,  5S0, 
81  L.  ed.  199,  201,  8  Sup.  Ct.  Sep.  810. 
Whether,  if  it  had  been  admitted,  infringe- 
ment oould  have  been  inferred  from  the 
sale  of  a  barrel  of  granular  add  phosphate 
to  a  manufacturer  of  baking  powder,  need 
not  be  considered.  There  waa  other  evideneo 
in  the  case. 


(U  D.  *.  ULI 
DEMETRIUS  H.  BTBWAHD,  Uorlts  EircV 
berger,  Benno  von  Sobwars,  R.  H. 
William*,  Administrator  of  George  von 
Sehwarz,  Deceased,  Philip  von  Frays, 
and  Henry  Iden,  as  Executor  of  the  I^at 
Will  and  Testameot  of  Charles  W.  Iden, 
Petitioner*, 


HORITZ  KIRCBBERQ8R,  Benno  tob 
Sehwarz,  R.  H.  Williams,  Adminiatrator 
of  George  von  SchwarE,  Deceased,  Philip 
Ton  Frays,  and  Henn  Iden,  aa  Executor 
of  the  Last  Will  and  Testament  of  Charles 
W.  Iden,  Deceased,  Petitioners, 


Patents  <{  109*)— Aubhdment  or  Speoi- 
ncAiion— Oath. 

1.  The  amended  spedflcation  of  the  Dolaa 
patent,  No.  089,342,  for  a  duplex  acetylene 
^  burner  or  tip  of  the  Bunsen  type,  hav- 
ine  a  series  of  inclined  air  passages  in  the 
sides,  which,  for  the  Brat  time,  it  at  al^ 
Indicates  as  the  essence  of  the  invention  so 
short  a  chamber  or  cylinder  as  to  prevent 
the  mixing  of  the  air  taken  Into  It,  and  to 
emit  the  current  of  gas  surrounded  by  ths 
greater  part  of  such  air  as  an  envelop  or 
film,  ia  void  under  U.  B.  Rev.  Stat  |  M02, 
U.  S.  Comp.  Stat  1901,  p.  3384,  beeauae  in- 
troducing entirely  new  matter  not  sworn  to, 
where  the  origmal  application  made  no 
claim  for  a  process,  and  disclosed  no  invea- 
tion  of  a  device. 

g-d.  Note.— Pot  othar  cawn,  see  Fataats.  OsBt. 
t  IW;    Deo.  DU.  |  m*J  ^ 


IS  topic  *  I  HI 


!B  In  Dec.  ft  Am.  Dlfi.  IMT  to  date,  *  ttep'r  Induaa 


3,Google 


STEWABD  T.  AUERICAN  LAVA  Ca 


PinxTa  d  176*)— SpEcincATioRs— Dbr- 


2.  A  Btatement  in  the  Bpecificationi  of  tli< 
DoIbd  patent,  No.  680^42,  for  a  duplex 
acetylene  gns  burner  or  tip  of  the  Bimnn 
tjpe,  having  a  seriM  of  inclined  air  pasMtgea 
on  the  iidea,  that,  if  the  burner  were  cut 
oB,  the  general  shape  and  condition  of  the 
flame  would  tie  the  same,  does  not  Indicate 
with  lufReient  deflniteneai  that  the  esaence 
of  the  invention  is  to  have  ao  short  a  cham- 
ber or  cylinder  as  to  prevent  the  mixing  of 
the  air  taken  into  it,  and  to  emit  a  current 
of  eaa  surrounded  b;  the  (ireater  part  of 
Btich  air  as  an  envelop  or  Aim. 

CM.  Note.— For  olhar  cawia.  ■«•  PstiDts,  CenV 
DIs.  i  SlU;    Dec  Dig.  i  ITS.'J 

PiTKNTS   a  328*)— Anticipation— ACETT- 

LEitE  Gas  Burkeb. 

S.  The  Dolan  patent.  No.  089,342,  for  a 
4nplez  acetylene  ^»  burner  of  the  Bunaen 
type,  baving  a  acnes  of  Inclined  air  passage* 
OD  the  sidea,  is  anticipated  by  the  French 
patents  to  BuIIier  and  Letang.  which  pro- 
vide for  a  mixture  of  air  with  the  gas,  suf- 
fl dent  to  secure  complete  combustion  of  all 
tbst  is  burned  near  the  point  of  emergence, 
but  insuSeient  to  burn  ait  the 

no.  Not*.— For  otbe 
IHS.  JUS.*] 
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TWO  WHITS  of  CertfoMri  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  decrees  which  re- 
veraad  decrees  of  the  Circuit  Court  for  the 
Eaatcm  I>iatr!et  of  Tennessee  In  faror  of 
eomplainanta  in  suit*  for  the  intrlngsment 
of  a  patent,  and  remanded  the  cause*  to  the 
Circuit  Court,  with  directions  to  dismiss 
tlie  bills.    Afflrmed. 

8m  tame  case  below.  No.  27,  64  C.  C.  A. 
1S7,  150  Fad.  731 ;  No.  28,  84  C.  C.  A.  16B, 
16S  Fed.  740. 

Tlie  facts  are  stated  in  the  opinion. 

Ur.  Loiili  O.  Rnegener  for  petitionera. 

Uetsra.  Charles  Neave,  F.  P.  Fish,  and 
William  O.  UcEnight  for  reapondenU. 

Ht.  Juitiee  HoUnes  delivered  the  ofdnion 
«f  the  court: 

Thes*  ar«  bills  In  equity,  brought  by  the 
petitionen  to  restrain  the  Infringement  of 
letters  patent  No.  080,342,  Issued  to  the  a*- 
dguee  of  Edward  J.  Dolan,  and  dated  Au- 
gust 31,  1887.  The  patent  was  held  invalid 
hj  the  circuit  court  of  appeals  for  the  sixth 
eireuit.  84  C.  C.  A.  1G7  and  188,  155  Fed. 
731  and  740.  It  bad  been  sustained  by  the 
circuit  court  of  appeals  tor  the  second  cir- 
cuit (KJrehbergsT  v.  American  Acetylene 
Burner  Co.  04  C.  a  A.  107,  128  Fed.  BM). 
and  a  writ  of  certiorari  was  granted  hy  this 
eonrt  to  tb«  flrit-mantioned  dreuit  court  of 


The  patent,  w  far  aa  It  eome*  in  question  „ 
hen^  is  for  a  tip  for  acetylene  gas  burners  * 
and  for  the  proceas  of  bumin^acetylene  gaa  • 
in  the  mode  set  forth.    The  court  below  held 
that  the  tip  was  not  new,  that  the  descrip- 
tion was  too  Indefinite,  that  the  emended 
specifications  brought  in  entirely  new  mat- 
ter not  sworn  to,  and  that  the  claims  for 
processes,   so   called,   were  only  claims   for 
the  functions  of  the  tip  described. 

A  few  words  as  to  the  conditions  and 
knowledge  at  the  time  of  the  alleged  inven- 
tion will  help  to  make  the  discussion  plain. 
Acetylene  gas  began  to  be  produced  on  a 
large  scale  for  commercial  purposes  about 
1866.  It  ii  very  rich  in  carbon,  and  there- 
fore has  great  illuminating  power,  but,  for 
tbe  aame  reason,  coupled  with  the  relatively 
low  heat  at  which  it  dissociates  and  seta  car- 
bon free,  it  deposited  soot  or  unconsumed 
carbon,  and  soon  clogged  the  burner*  tben 
in  use.  It  was  possible  to  secure  a  complete 
consumption  of  carbon  by  meaoa  of  the  well- 
known  Bunsen  burner.  This  oousists  of  a 
tube  or  cylinder  pierced  on  tbe  side*  with 
holes  for  the  admission  of  the  air,  into  one 
end  of  which  a  Sua  stream  of  gaa  is  pro- 
jected through  a  minute  aperture,  and  from 
the  other  end  of  which  It  escape*  and  tben  is 
burned.  A  high  pressure  ia  necessary  for 
the  gaa  In  order  to  prevent  its  burning  tiadc 
The  ordinary  use  of  tue  Bunsen  burner  Is 
to  develop  heat,  and  to  that  end  a  complete 
combustion,  of  oourse,  aa  desired.  But, 
with  an  immediately  complete  combus- 
tion, there  is  little  light.  The  yel- 
low light  of  eandles  and  gas  jets  is  due  to 
free  particles  of  carbon  at  a  red  heat,  but 
not  yet  combined  with  oxygen,  or,  aa  we 
commonly  say,  consumed.  On  the  appear- 
ance of  acetylene  gaa,  inventors  at  once 
sought  to  apply  the  principle  of  the  Bunaen 
burner  with  such  modifications  as  would 
produce  this  result.  In  doing  so,  they  found 
it  best  to  use  duplex  burners, — Uiat  Is  bum- 
era  the  outlets  of  which  were  inclined  to- 
ward each  other  so  that  the  meeting  of  the 
two  streams  of  gaa  formed  a  flat  flame,  and 
to  let  in  less  air. 

In  this  state  of  things,  Dolan  filed  his 
application  on  February   18,   1897.  The  ob- 
ject was  said  to  be  "to  provide  a  burner  the 
use  of  which  will  result  in  perfect  combus-  n 
tlon  of  the  gas,  and  the  production  of  a  flame  S 
which  will  aSord  the  greatest 'possible  d»-  * 
gree  of  light  from  a  given  amount  of  gaa 
consumed."     A  duplex  burner  on  the  Bun- 
sen plan  waa  described,  but  with  no  indica- 
tion of  any  patentable  device.    The  drawings 
were  merely  diagrams,  and,  with  reference 
to  what  is  to  follow,  we  may  mention  that 
two  of  them  show  two  sets  of  air  holes,  mm 
above  the  other,  and  that  the  spedfleatimi 
even  now  axpreMi/  allows  *^wo  or  more^ 
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•eta.  The  eUImt  were  rejected  on  April 
8,  1897,  and  in  the  utme  month  Dolau 
ehauged  hie  ftttomey.  On  Mtij  20  a  new 
■pecification  end  new  claimB  were  filed  hy 
the  new  attorney,  but  not  awom  to  b;  Dolan, 
and  on  these,  with  no  material  change,  the 
patent  was  granted.  In  this  speciflcation, 
a*  In  the  former,  though  in  different  worda, 
it  ia  Hud  tliat,  "in  order  to  prevent  the  de- 
posit of  carbon  with  tb«  burner  or  at  the 
bomer  top,  and  therebjr  insure  a  perfect 
combustion  and  a  smokeleai  flame  at  the 
point  where  the  same  is  formed,  I  provide  a 
series  of  inclined  air  psasageB,  a,  a,  which 
^  lead  into  the  enlarged  paesage,  E,  above 
« the  point  at  which  the  contracted  opening, 
•  G,  is  provided."t  The  inclined  alr*pas&Bgea 
ar«  the  holes  in  the  sides  of  the  Bunsen 
burner,  E  is  the  ^linder,  or  tube,  and  the 
contracted  opening,  C,  is  the  point  at  which 
the  gas  enters  the  tube.  This  device,  and 
nothing  else,  is  pointed  out  as  the  means 
for  preventing  the  clogging  of  ttie  tips.  A 
preference  is  stated  for  a  burner  in  duplex 

In  the  new  specification,  however,  it  was 
■aid  that  the  operation  "eeems  to  be"  that 
the  gas  draws  in  on  all  sides  an  envelop  of 
air  through  the  openings  a,  etc.,  ho  far  stat- 
ing the  Bunsen  principle,  but  adding  that 
"the  result  of  this  arrangemeDt  seemB  to  be 
to  so  cool  the  outside  of  the  flame  as  to 
prevent  anj  deposit  of  carbon  at  the  point 
of  egress."  And  another  paragraph  was  as 
follows:  "The  structure  of  my  burner  is 
such  that,  if  all  of  the  burner  were  cut  oIT' 
in  a  horizontal  plane  immediately  alwve 
the  outlet  0  [the  point  where  the  gas  en- 


ters the  upper  chamber],  the  general  shs.pt 
and  condition  of  the  flame  would  not  be 
modi  fled,  but,  in  this  ease,  an  immediats 
combustion  would  occur  at  the  outiet.  Un- 
der the  conditions  of  this  burner  the  point 
where  the  gas  reaches  its  kindling  tempera- 
ture i*  carried  upward,  but  the  general 
shape  of  the  escaping  gaa  body  is  not  ma- 
terially modifled."  It  was  stated  earlier  that 
"the  result  here  accompliahed  would  not  be 
aceompliehed  in  an  ordinary  air-miiing 
burner,  in  which  the  air  was  mingled  gener- 
ally with  the  body  of  the  gas,"  and  that  "in 
my  burner  an  absolutely  unobstructed  pas- 
eage  is  provided  for  the  escape  of  the  orig- 
inal jet  of  gas  forced  by  the  constricted 
opening  C.  By  reason  of  this  fact  it  is  sub- 
stantially necessary  to  have  two  jets  if  a 
flame   of   considerable   caudle   power   is   de- 

The  claims  allowed  and  in  controversy 
here  are  as  follows: 

"1.  The  process  of  burning  acetylene  gas, 
which  consists  in  projecting  a  small  cylinder 
of  gas,  in  surrounding  the  same  with  an 
envelop  of  air  insuOicient  to  cause  combus- 
tion of  all  the  gas,  and  in  finally  supply- 
ing the  gas  with  an  additional  amount  ot^ 
oxygen  by  allowing  the  stream  of  gas  to « 
expand'above  the  burner  tip  into  contact* 
with  the  air,  thereby  burning  the  same,  sub- 
stantially as  described. 

"2.  The  process  of  burning  acetylene  gaM, 
which  consist*  in  projecting  toward  each 
other  two  cylinders  of  acetylene  gas,  in  ■ur* 
rounding  the  same  with  envelops  of  air  in- 
sufficient to  produce  combuation  of  all  tlu 
gas,  and  In  Anally  causing  the  cylinders  of 


tThe  following  are  copies  of  Dolan'a  Fig.  1  and  Fig.  2. 
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gai  to  impinge  npon  each  other,  and  pToduee 
»  flat  flame,  substantial  Ij  as  described. 

"3.  The  eombinatioii  in  an  acetylene  bura- 
er  of  tlie  block  A,  having  the  minute  open- 
ing C,  the  cylindrical  opening  E,  opening 
without  obstruction  to  the  atmoBphere,  and 
the  air    passages  a,    substantially    aa    de- 

The  ground  upon  which  these  claims  are 
naintaiued  is  the  tbeoiy  indicated  in  one 
of  the  passages  that  we  have  quoted,  to  the 
affect  that  the  gas  emergea  to  the  air  sur- 
rounded by  a  mainly  unmixed  Sow  of  air  car- 
ried with  it  from  the  cylinder  containing 
the  holes  a,  a,  and  that  this  so  cools  the  out- 
side of  the  flame  at  to  prevent  a  deposit  of 
carbon.  If  this  theory  is  not  true,  and  if 
all  there  is  to  the  Dolan  tip  or  burner  is  to 
provide  for  a  mixture  of  air  with  the  gas 
Id  the  cylinder  sufficient  to  secure  complete 
combustion  of  all  that  is  burned  near  the 
point  of  emergence,  but  insufficient  to  bum 
all  the  gas,  the  patent  must  fail.  For  this 
latter  contrivance  was  well  known,  and  If 
the  shortness  of  the  Dolan  tip,  which  we  are 
about  to  mention,  has  no  other  effect  than  to 
diminish  the  amount  of  air  received,  it  does 
nothing  new.  Moreover,  unless  the  theory 
of  the  cooling  envelop  so  dominates  the  spec- 
ification ae  to  explain  what  is  doubtful  and 
ambiguous  in  it,  the  claim  would  not  be  for 
what  now  is  said  to  be  the  characteristic  of 
the  Dolan  tip.  The  characteristic  ol  the  Do- 
Iau  tip  now  is  said  to  lie  in  the  tact  that 
the  cylinder  is  very  short,  as,  it  la  said, 
it  must  be  for  it  to  be  true  that  the  shape 
of  the  flame  would  not  be  modified  by  cut- 
ting it  oS^.  The  shortness  of  the  cylinder  is 
aupposed  to  prevent  the  mixing  of  the  air, 
^  and  to  produce  the  result  desired. 
12  But  this  theory  of  cooling  not  only  is  dis- 
•  puted  in  the'testimony  and  treated  as  specu- 
lative and  highly  doubtful  by  the  courts  be- 
low, hut  is  discredited  by  the  patent  itself. 
The  fourth  claim  is  for  a  combination  in 
an  acetylene  burner  of  two  "air-mixing" 
burners.  The  theory  was  not  that  upon 
which  Dolan  was  working,  or  in  which  be 
even  now  believes.  He  was  a  witness  in  the 
CKK,  and  testified  that  it  was  his  lawyer's 
contrivance,  and  while,  of  course,  a  mechan- 
ical device  may  be  patentable  although  the 
true  theory  of  it  is  not  understood,  here  the 
words  relied  upon  to  show  that  the  cylinder 
was  to  have  this  characteristic  shortness 
also  were  the  insertion  of  the  lawyer,  and 
would  have  had  little  importance  apart  from 
that  newly  adopted  point  of  view.  Wa  should 
r^ret  to  be  compelled  to  decide  a  case  by 
the  acceptance  or  rejection  of  a  theoretic 
explanation  upon  which  it  still  is  possible 
that  authorities  in  science  disagree.  But  the 
uncertainty  indicated  even  by  the  language 
of  the  patent  is  important  in  determining 
30  8.  Oi—i. 


whether  it  describes  a  new   invention  Is 
terms  sufficiently  precise  to  be  upheld. 

As  we  have  said,  the  only  passage  indicat- 
ing, even  by  indirection,  the  length  of  tha 
cylinder,  if  that  does,  is  the  paragraph  stat- 
ing that,  if  the  burner  were  cut  off,  the 
general  shape  and  condition  of  the  flame 
would  be  the  same,  which  is  thought  to  re- 
produce more  exactly  a  suggestion  in  Do- 
lan's  specification  as  to  a  funnel-shaped 
flame,  said  by  him  to  result  from  the  issue 
of  gas  with  pressure  through  a  small  open- 
ing. But,  if  the  relative  shortness  of  the 
cylinder  bad,  been  understood  to  be  an  es- 
sential thing,  the  patent  naturally  would 
have  said  so.  It  is  suggested  that  the  short- 
ness is  implied  by  the  word  "tip"  in  the 
patent,  but  the  patent  equally  is  said  to  re- 
late to  an  improvement  in  burners,  and  the 
length  of  burners  depends  on  the  principle 
involved.  In  fact,  all  that  directly  bears 
upon  length  is  the  statement,  which  we  have 
not  yet  mentioned,  that  the  contracted  open- 
ing for  the  gas  into  the  cylinder  is  at  or 
near  the  longitudinal  center  of  the  block 
constituting  the  tip.  As  the  block  may  be 
longer  or  shorter,  with  no  limits  fixed,  while. 
the  (ylinder  extends  from  the  longitudinal  * 
center  to  the  outlefwhere  the  gas  is  burned,  • 
obviously,  the  length  of  the  cylinder,  or  one 
half  the  block,  may  be  greater  or  less,  so  far 
as  we  are  informed  by  this  portion  of  the 
patent.  And  when  this  is  taken  with  the 
language  as  to  mixing,  in  the  fourth  claim, 
with  the  allowance  of  two  or  more  seta  of 
air  holes,  one  above  another,  with  the  un- 
certain statement  of  the  theory  ("the  oper- 
ation seems  to  be,"  "the  result  seems  to  be")> 
and  with  the  statement  of  the  air  holes  atone 
as  the  feature  that  prevents  the  deposit,  it 
seems  to  us  impossible  to  say  that  sufficient 
instructions  are  given  on  the  supposed  vital 
point.  Again,  no  proportioos  are  indicated; 
the  number,  size,  and  position  of  the  air 
holes,  except  that  they  enter  the  cylinder 
above  the  gas,  are  left  at  large;  and,  if  the 
plaintiffs'  theory  is  the  true  one,  the  public 
are  told  little  more  than  to  try  experimenta 
until  they  find  a.  burner  that  works.  The 
plaintilTa  say  that  a  burner  with  a  distance 
of  four  fifths  of  an  inch  or  over  between  gas 
and  discharge  orifice  is  a  Bunsen  burner, 
and  that,  tor  the  burner  to  be  effective  for 
illuminating  purposes,  the  distance  should 
be  only  a  few  millimeters.  But,  if  experi- 
ment had  proved  the  contrary,  we  cannot 
doubt  that  they  equally  would  have  claimed 
the  successful  burner  as  the  one  Dolan  had 

It,  as  now  is  said,  a  rat-tail  flame  Is  the 
mark  of  Dolau's  burner,  the  words  "funnel 
shaped,"  in  the  original  application,  were 
not  apt  to  describe  it,  and  did  not  purport 
to  indicate  a  test.    Iliey  were  uaed  merely 
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to  show  how  the  perfect  combiution  wft> 
achieved  which  ia  the  declared  object 
throughout.  The  cauw  asitgned  wft«  not  pe- 
culiar to  Dolan'e  tip.  The  amendment  in  the 
pauage  u  to  the  unaltered  ihape  of  the 
flftme  when  the  burner  i«  cut  off  goei  on  to 
aa;  that  "of  course"  the  ahape,  though  cjlin- 
drical  aa  it  iiaues  from  the  ronnd  holt,  in- 
creaaes  in  diameter,  "approximating  in  some 
d^ree  to  the  form  of  an  Inverted  cone." 
This  of  itself  almost  excludes  the  notion  that 
the  rat-tail  shape  U  the  test,  and  no  reader 

(c  would  draw  that  or  anj  aimilar  notion  from 

S  the  specification  as  t.  whole.      • 

*  *  We  appreciate  the  difficulties  that  would 
beset  an  attempt  to  make  the  direc- 
tions more  precise,  hut  it  certainly  was  pos- 
sible to  indicate  with  greater  clearness  the 
■pecific  object  to  be  attained,  and  that,  in 
an;  ordinarj  burner,  the  tip  must  be  Terj 
■bort.  Vacillation  in  theory  led  to  uncer- 
tainty of  phrase.  If,  however,  we  are  wrong, 
then  it  appears  to  us  plain  that  Dolan'i  at- 
tomej'  introduced  not  merely  the  theory, 
but  the  mode  of  applying  it,  for  the  first 
time,  in  the  amended  specification;  or,  in 
other  words,  then  for  the  flrat  time  point- 
ed to  an  invention,  the  essence  of  which  was 
to  have  so  short  a  chamber  or  cylinder  as  to 
prevent  the  mixing  of  the  air  taken  into  it, 
ajid  to  emit  the  current  of  gas  surrounded 
by  the  greater  part  of  such  air  as  an  envel- 
op or  flim.  Of  eourae,  Dolan  desired  to 
produce  the  result  which  the  patented  article 
Is  said  to  produce,  but,  beyond  that  desire, 
his  apecification  did  not  give  a  hint  of  the 
means  by  which  it  now  is  said  to  be  achieved. 
It  spoke,  it  is  true,  as  we  have  aoid,  of  pro- 
ducing a  hollow-abapcd  funnel  fiame  hy  rea- 
son of  the  gas  being  forced  through  contract- 
ed openings  at  very  great  pressure.  But 
this  did  not  disclose  the  invention,  and 
was  dropped  in  the  amendment.  He 
made  no  claim  for  a  process  and  disclosed 
no  invention  of  a  device.  This  being  so,  the 
amendment  required  an  oath  that  Dolan 
might  have  found  it  difficult  to  take,  and 
for  want  of  it  the  patent  is  void.  Rev. 
Stat,  g  4892,  U.  S.  Comp.  StaL  1901,  p. 
8384;  Chicago  4  N.  W.  R.  Co.  v.  Sayles,  07 
U.  S.  654,  24  L.  ed.  1053;  Eagleton  Mfg.  Co. 
T.  West  B.  &  C.  Mfg.  Co.  Ill  U.  B.  400,  28 
L.  ed.  463,  4  Sup.  Ct  Rep.  693;  Eennedy 
v.  Eazelton,  128  U.  S.  667,  SZ  L.  ed.  076, 
»  Bup.  Ct.  Rep.  202 ;  De  La  Vergne  Refriger- 
ating Mach.  Co.  V.  Featherstone,  147  U.  S. 
209,  229,  37  L.  ed.  138,  145,  13  Sup.  Ct  Rep. 
283. 

The  patent  was  held  void  below  on  the 
further  ground  that  it  had  been  anticipated. 
We  turn  to  this  last  because  the  question  is 
complicated  with  the  theory  that  we  have 
mentioned.  If  the  Dolan  patent  had  unre- 
■ervedly  oommitted  ItMlf  to  the  noUcoi  «d  » 


cooling  CDTelop  with  a  contrivance  mads 
very  short  for  the  purpose  of  securing  that 
lit,  the  argument  in  defense  of  it  would 
be  that  the  leading  earlier  patents  proceed*  ^ 
ed  upon  the  opposite  theory  of  mixture,  and  <s 
admitted,  if*  they  did  not  contemplate,  »■ 
longer  tube,  however  slnillar  otherwise  they 
might  be.  They,  at  least,  exhibit  the  staU 
of  the  art  at  the  date  of  the  supposed  inven- 
tion, and  show  within  what  narrow  and  pre- 
cise limits  Dolan  had  to  move  if  he  was  to 
produce  anything  new.  So  much  may  be 
said  to  be  undisputed,  and  we  have  men* 
tioned  some  of  the  facts  that  cannot  be  de- 
nied. But,  on  the  view  that  we  have  talcen 
of  Dolan's  specification,  thc^  anticipate  all 
that  he  can  be  said  to  Qave  disclosed  to  ths 
public.  We  think  It  unnecessary  to  go  over 
much  of  the  disputed  ground,  and  shall  men* 
tlon  but  two  of  the  patents  put  in  evidence. 
The  most  important  of  these  is  one  issued  In 
France  to  Bullier.  This  also  was  for  a  tip 
(beo)  (or  acetylene  gas.  This  tip  was 
structurally  similar  to  Dolan's,  admitting 
the  gas  through  a  very  small  orifice^  and 
having  the  same  slanting  air  passages  enter- 
ing the  cylinder  above  and  around  the  gaa, 
and,  in  one  drawing  at  least,  entering  it  rery 
near  its  upper  end.  Bullier  definitely  adopt- 
ed the  theory  of  mixture  and  stated  the  pro- 
portions,— 10  per  cent  of  air  to  60  per  eent 
of  gas, — and,  after  stating  his  preference  for 
a  duplex  burner,  he  added  that,  in  this  man- 
ner, the  illuminating  portion  of  the  Same* 
is  relatively  far  from  the  orifice  by  m^ 
son  of  the  air  introduced,  and  that,  for  tha 
same  reason,  tha  combustion  of  the  carbon 
is  complete  between  the  orifice  and  the  point 
where  ths  flame  flattens,  the  flame  as  It 
issues  from  the  ori&cea  being  blue  and  not 
illuminating.  In  this  way,  he  oaJd,  ha 
avoided  any  deposit  of  carbon.  The  d^rea 
of  mixture  is  afi^eated  by  the  length  of  tha 
cylinder  or  tube,  and,  when  mixture  is  de- 
sired, naturally  a  longer  tube  would  ba  am- 
ployed  than  when  it  is  to  be  preventad. 
The  drawings,  which  are  admitted  to  ba 
only  diagrams,  indicate  a  longer  cylinder 
than  Dolan's,  and  although  Bullier  doea  not 
sUte  the  length,  it  will  he  perceived,  with- 
out more,  that,  If  the  plaintiffs*  theory  and 
construction  of  their  patent  were  adopted, 
the  distinction  insisted  upon  by  them  might 
be  held  to  exist.  Otherwise  the  anticipation 
is  complete.  It  is  significant  that  some  of 
the  plaintiffs  manufacture  under  a  Bulllar  « 
license  in  Prance.  ^ 

'The  other  patent  to  be  mentioned  1*  an** 
other  French  one,  to  Letang.  He  also  states, 
as  means  to  prevent  clogging,  the  removal 
of  the  outlet  opening  sufficiently  far  from 
the  point  of  ignition,  and  the  cooling  of 
the  burner  hy  a  ourrent  of  air.  This  cur- 
rent was  produced  by  separata  plates  abova 
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tba  gM  nonlo,  w  urangad  thftt  a  eerUin 
quuititT  bf  air  would  be  carried  along  b; 
the  gaa.  It  would  teem,  iiom  the  diagram 
that  the  dietance  intended  to  exiat  between 
the  aOEiIe  and  the  flame  was  veiy  short 
We  do  Dot  dwell  upon  the  earlier  patent* 
in  more  detail,  because  we  believe  that  we 
ha*e  aaid  enough  to  show  that  the  plain- 
tiffa'  cannot  be  auatained. 
Decree*  affirmed. 

Mr.  Justice  HcKenna  dissent*. 


(U  V.  m.  ML) 

MATTHEW  SCULLY,  Plfl.  in  Err., 

WUISB  8QUIEH,  John  M.  Fix,  and  John 
Q.   Hoxley. 

CouBTB  ((  S&4*)  — Dioieion  of  Fkdebal 

QOEFnoH— Town  Sitxo, 

1.  A  judgment  of  a  state  court,  diimisa- 
fng  a  suit  founded  upon  the  making  and  ap- 
proral  ol  a  plat  of  a  town  site,  although 
res  tins  In  >ome  respects  upon  the  proposi- 
tion that,  under  Idaho  act  of  January  8, 
18T3,  enacted  pursuant  to  U.  S.  Rev.  Stat. 
I  2S87,  U.  S.  Comp.  Stat.  IBOl,  p.  1467,  to 
proTide  for  the  disposal  of  th«  Und,  there 
was  no  power  given  to  make  a  survey  or 
plat  which  did  not  conform  to  the  lines  of 
ooenpatlon,  ia  reviewable  in  the  Federal  Su- 
pnme  Court,  where  the  basis  of  the  «utt  is 
Uiat  the  Federal  law*  authoriie  an  official 
aaeertaiament  of  bonndariBs;  that  equitabls 
rights  under  those  laws  vest  upon  condition 
that  the  owners,  within  a  reasonable  time, 
hare  their  rights  confirmed  by  the  trustee 
span  an  official  survej;  and  that  those  laws 
reqaire  eaeh  t«wn-*ite  oeenpant  to  sea  that 
the  oOcial  ascertainment  is  true  before  ao- 
eepting  confirmation. 

"ni.  Vota.—Vot  othar  cnaM,  ••*  Oonrts,  Cent 
DIE.  H  IBU-UTT;    Dm.  Dig.  |  tU.'J 

PDSLia  Lairoa  (|  88*)— Tawir  Bms. 

B.  The  rights  of  the  oecupants  of  town- 
rite  lota,  fixed  by  the  extent  of  their  oceu- 
pancj,  could  not  tie  diminished  by  convey- 
aneea  from  the  mayor  trustee  according  to 
the  plat  made  and  filed  under  Idaho  act  of 
January  8,  1ST3,  enacted  pursuant  to  U.  S. 
Her.  SUt.  g  E387,  U.  S.  Comp.  SUt.  l&Ol, 
s.  1467,  to  proTide  for  the  disposal  of  the 
lots, — especially  where  the  state  supreme 
court  construes  such  statute  as  not  giving 
the  power  to  make  a  survey  or  plat  whiah 
dM  not  conform  to  the  lines  of  occupation. 

[Ed.  Note.— For  othar  oasM,  SM  Public  Lands, 
DwL  DlK.  I  *».•] 
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afBrmed  a  decree  of  the  District  Court  of 
Nez  Percte  County,  In  that  state,  dismlat- 
ing  a  suit  to  enjoin  an  alleged  encroach- 
ment upon  a  highway  by  owners  of  totm* 
site  lots.    Affirmed. 

See  same  ease  below,  13  Idaho,  417,  M 
Fae.  S73. 

The  facts  are  sUted  in  the  opinion. 

Messrs.  H.  Win  ship  Wlicatley  and 
Ben,  F.  Tweedy  for  plaintiff  in  error. 

Messrs.  Jamea  H.  Foraejr  and  Isluua 
N.  Smith  for  defendant*  in  error.  ^ 

*  Mr.  Justice  HoKeiuiM  delivered  the  opin*  • 
ion  of  the  court: 

The  relation  of  the  parties  to  the  cause  of 
action  la  the  saiaa  in  this  court  as  in  the  ^ 
state  courta,  and  we  will  refer  to  plaintiff* 
^n  'error  aa  plaintiff  and  to  the  defendanta  ■ 
in  error  aa  defendanta. 

The  pleadings  in  the  ease  are  exceedingly 
voluminous  and  equally  so  are  the  finding* 
of  fact.  It  ia  enough  for  our  purpose  to  %aj 
that  the  citj  of  Lewiston,  atate  of  Idaho, 
was  entered  as  a  town  site  under  9  ^^^7 
of  the  Revised  Statutes  (U.  8.  Comp.  Stat. 
1001,  p.  1467],  hereinafter  quoted,  and  a 
patent  was  issued  by  the  United  States  to 
the  mayor  of  the  ^ty  in  trust  tor  the  occu- 
pants of  the  lands  conveyed.  In  pursuance 
of  the  trtut,  the  mayor  executed  conveyances 
to  the  predecessors  in  title  of  plaintiff  and 
defendanta.  The  rights  derived  through 
these  deeds,  and  the  occupation  of  the  land 
preceding  and  subsequent  to  them,  and  the 
effect  of  a  surrey  made  hy  one  E.  F.  True, 
hereinafter  referred  to,  and  the  plat  thereof 
filed  by  him,  constitute  the  questions  in  tlie 
case.  Plaintiff  seeks  hy  Qiis  suit  to  enjoin 
defendanta  from  eneroachfug  on  D  street,  as 
laid  down  on  said  plat,  by  certain  buildings 
which,  it  is  alleged,  they  proposed  to  erect. 
It  is  prayed,  beaides,  that  the  buildings.  If 
erected  before  an  injunction  can  be  obtained, 
be  declared  a  public  nuisance,  "damaging 
the  public  and  this  plaintiff's  private 
rights,"  and  be  abated.  The  special  damage 
alleged  is  that  plaintiff,  having  erected  a 
building  on  what  he  alleges  to  be  the  true 
boundary  line  of  D  street,  will  he,  as  it 
waa  said  in  the  argument,  "put  into  a  hole" 
by  the  buildinga  of  defendants  projecting  be- 
yond It,  and  that  light  and  air  thereto, 
through  the  doors  and  windows  of  plaintff's 
building,  will  be  prevented,  and  the  view 
therefrom  to  all  parta  of  D  street  obstructed, 
and  that  "the  light  and  aJr  and  view  from 
all  parts  of  the  said  D  street  aa  the  said 
building  Iplaintiff'a  building]  is  conetructed 
necessarily  eniue  and  benefit  the  said  prop- 
erty materially,  and  are  of  great  value  to 
the  plaintiff,  and  a*  is  also  the  right  of 
egress  and  ingress." 

It  is  further  allied  that,  before  erecting 
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hii  building,  pUlntiff  applied  to  tba  d^  «b 

giueer  to  be  afaowD  the  original  loutb  line  of 

D  itrest  aceoTding  to  the  original  aurref, 

a  and    the    engineer    ran    "the   lines   on    the 

•  ground  according  to  tbe  i^d'original  aur- 
Tey  and  plat,"  and  that  plaintiff  erected  hia 
building  in  accordance  therenitb,  "oorering 
tbe  entire  lot." 

It  ie  alao  alleged  that  the  lota  owned  by 
defendants  were  convejed  bj  the  major  to 
the  original  on-nera  according  to  tbe  original 
■urrey,  and  "deeds  thereto  accepted  accord- 
ing to  the  said  original  suirej  and  plat,  and 
said  lots  have  since  been  conveyed  to  the  de- 
fendants and  their  grantors  according  to  tbe 
said  original  aurrey  uid  plat."  A  dedica- 
tion of  the  street  to  tbe  public  is  averred  aa 
bence  resulting,  and  an  estoppel  against. de- 
fendants to  dispute  the  survey  and  plat.  Tbe 
answer  of  the  defendants,  in  effect,  denies 
tbe  correctness  of  tbe  survey  and  plat  made 
by  True,  and  avers  that  there  was  an  amend- 
ment of  the  latter  which  exhibited  tbe 
streets  and  alleys  according  to  the  occupa- 
tion of  the  respective  claimants  of  the  lots. 
It  la  admitted,  however,  that  some  of  the 
of  ths  deeds  issued  were  in  accordance  vrith 
tbs  plat,  but  it  ia  denied  that  all  tbs  deeds 
were,  and  averred  "tbat  the  same  were  in 
accordance  with  the  nse  and  occupation  of 
the  lands  prior  to  the  aurvey,  and  with  tbe 
said  survey  and  plat,  as  the  same  were  and 
bad  been  amended." 

The  findings  of  the  trial  court  sustained 
these  averments,  and  found  further  that  tbe 
True  survey  as  originally  made  disregarded 
tbe  lines  of  occupation  of  the  lots,  and  "ran 
Qiraugh  buildings  then  in  the  actual  use 
and  occupancy  of  tbe  claimants  of  land,  ftnd 
eut  off  approximately  4  feet  from  the  north 
«nd  of  buildings  there  standing  and  in  ac- 
tual UM  and  occupation  of  bona  fide  elaim- 

A  decree  was  passed  dismissing  the  suit, 
which  was  affirmed  by  the  supreme  court. 
13  Idaho,  417,  90  Pae.  073. 

All  of  the  parties,  as  we  have  said,  de- 
rived tbeir  rights  and  titles  under  §  2387 
of  the  Revised  Statutes,   providing  for  tbe 
reservation  and  sale  of  town  sites  on  tbe 
public   lands.     That  section   is  as  follows: 
"[Entry  of  town  authorities  in  trust  for 
occupants.     Whenever   any   portion   of   the 
^public  lands  bave  been  or  may  be  settled  up- 
2  on  and  occupied  as  a  town  site,  not  subject 

•  to  entryiunder  the  agricultural  pre-emption 
laws,  it  is  lawful,  in  case  such  town  be  in- 
corporated, for  tbe  corporate  autboritiei 
tbereof,  and,  If  not  Incorporated,  for  the 
jndge  of  the  county  court  for  tbe  county  in 
which  such  town  is  situated,  to  enter  at 
the  proper  land  office,  and  at  the  minimnm 
price,  tbe  land  so  settled  and  occupied,  in 
tnut,  for  the  several  use  and  beueflt  of  the ' 


occupants  thereof,  according  to  their  respec- 
tive interests;  the  execution  of  wSich  trust, 
as  to  tbe  disposal  of  the  lots  in  such  town, 
and  tbe  proceeds  of  tbe  sales  thereof,  to  be 
conducted  under  such  regulations  as  may  be 
prescribed  by  the  legislative  authority  of 
the  state  or  territory  in  which  tbe  same  may 
be  situated." 

We  have  not  recited,  nor  do  we  think  that 
it  is  necessary  to  recite,  all  of  the  fact* 
found  by  tbe  lower  courts.  We  may  add  to 
those  which  we  have  stated  that  tbe  city 
of  Leniston  was  incorporated  under  the  laws 
of  the  territory  of  Washington,  it  then  be- 
ing within  that  territory,  and  was  reincorpo- 
rated by  an  act  of  the  l^ialature  of  Idaho 
in  1S66,  it  then  being  within  Idaho.  Tbe 
act  defined  tbe  boundaries  of  the  city.  Levi 
Ankeny  was  mayor  of  the  city  in  1S71,  and 
on  November  21  of  that  year  be  filed  bis 
declaratory  statement  No.  30  In  the  United 
States  land  office  at  Lewiston,  proposing  to 
enter  the  lands  included  within  tbe  borders 
of  tbe  city  as  incorporated.  In  trust  for  its 
inhabitants,  claiming  settlement  in  1861. 
Cash  entry  was  mode  for  tbe  lands  June  9, 
1874,  by  Henry  W.  Stalnton,  mayor,  in  trust 
for  tbe  inhabitants.  "Tbe  l^islature  of  ths 
territory  [we  quote  from  tbe  opinion  of  the 
supreme  court  of  tbe  state],  by  an  act  ap- 
proved January  8,  1873  (7  Bess.  Iaws,  p. 
10),  provided  for  the  survey,  platting,  and 
disposal  of  the  land  In  the  city  of  Lewiston 
pursuant  to  the  United  States  statutes  in 
regard  to  such  matters.  Said  act  provides 
that  the  mayor  trustee  shall  cause  to  be 
made  and  filed  in  his  office  by  a  competent 
person  a  plat  of  the  land  within  said  city, 
divided  Into  blocks  and  lots,  and  'to  make 
and  deliver  to  the  bona  Ada  occupants  of  ^^ 
such  portions  of  said  lands  described  Inw 
said  patent  from  the  government  of* tba* 
United  States,  who  may  be  entitled  thereto, 
good  and  sufficient  deeds  of  conveyance  ia 
fee  simple,  according  to  their  respectiv* 
rights.' 

"Under  the  provisions  of  said  laws,  on* 
E.  B.  True  was  employed  to  survey  and  plat 
the  lands  in  said  town,  and  was  commanded 
to  adjust  said  plat  so  as  to  conform  to  the 
conditions  of  tbe  improvements  and  tbe  use 
and  occupation  of  such  lands  by  tbe  settler, 
and  the  mayor  was  required  to  make  and 
deliver  to  the  bona  fide  occupants  of  such 
lands  good  and  sufficient  deeds  of  conveyance 
in  fee  simple,  according  to  their  respectiva 
interests,  under  the  provisions  of  said  law. 

"It  appears  from  the  evidence  in  the  casa 
that  said  True  made  a  plat  of  said  town, 
including  block  24,  in  which  block  are  tha 
lots  Involved  in  this  case,  so  as  to  make  the 
lots  abont  46  feet  long,  north  and  south, 
when,  as  a  matter  of  fact,  most,  if  not  all, 
of  tbe  lota  in  that  block,  were  50  feat  lon^ 
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Dortb  and  sonth,  u  indicated  b^  the  build- 
ings (iDd  other  improvementa  thereon." 
The  Hupreme  coart  said: 
"The  question  is  fairly  presented  as  to 
whether  said  True  had  anj  authorit}'  what- 
ever to  make  said  plat  so  as  to  ioterfere 
with  and  cut  oS  a  paxt  of  the  building  and 
improvementa  of  the  occupants  of  such  Iota. 
In  other  words,  whether,  under  the  law,  a 
■nrvejor  who  is  employed  to  plat  such  a 
town  Bite,  after  ita  entiy  by  the  proper  offi- 
cer, can  widen  a  street,  and,  in  doing  so, 
«an  cut  oQ'  a  portion  of  the  buildings  and 
improvements  of  the  lot  owners  bordering 
on  such  street." 

The  question  was  answered  in  the  nega- 
tive, and  the  judgment  of  the  trial  court, 
whicti  was  adverse  to  plaintiff,  was  affirmed. 
In  aome  aspects  the  answer  may  be  said  to 
have  been  put  upon  the  statute  of  the  state 
of  January  8,  1S73,  providing  for  the  sur- 
vey, platting,  and  disposal  of  the  land.  The 
eourt  observed  that  there  was  no  dispute 
that  the  evidence  established  that  the  de- 
fendants claimed  and  occupied  their  lots 
,  to  the  extent  they  had  claimed  for  many 
2  years  prior  and  subsequently  to  the  sitrvey, 
•  and  that  it  was  not  shown  oriolaimed  that 
part  of  the  lota  was  used  as  a  street, 
that  the  city  ever  claimed  any  part  of  them 
as  a  street.  And  it  was  said:  "The  city 
surveyor  cannot  make  any  portion  of  laid 
lota  a  street  by  simply  making  a  plat  and 
indicating  on  such  plat  that  said  lots  were 
only  45  or  4S  feet  in  length."  The  claim 
by  defendants  was  of  GO  feet.  The  court 
further  said;  "The  mayor  trustee  had 
judicial  power  la  this  matter;  neither  had 
tho  surveyor.  The  surveyor  and  mayor 
not  dedicate  to  tbe  public  as  a  street  parts 
of  lota  occupied  and  possessed  by  indlvid- 
nala."  This,  it  may  be  contended,  is  a 
mere  construction  of  the  statute  of  the  state 
of  Idaho,  and  nothing  more;  in  other  words, 
a  decision  that,  under  the  statute,  there 
was  no  power  given  to  make  a  survey  or  phit 
which  did  not  conform  to  the  lines  of  occu- 
pation. The  contention  of  plaintiff,  however, 
is  that  "the  laws  of  Congress  authorize  an 
official  ascertainment"  of  the  boundaries  of 
the  city,  and  "that  tbe  equitable  right 
der  the  said  laws  of  Congress  vests  upon  a 
eondition  subsequent,  which  is  that  the  ovrn- 
er  of  the  equity  must,  within  a  reasonable 
time,  have  hfa  right  conflnned  by  the  trus- 
tee upon  an  official  enrvqr  ascertaining  and 
settling  its  boundaries  and  nature,  and  that 
the  laws  o(  Congress  require  each  town-site 
occupant  to  see  to  it  that  the  oEBcial  ascer- 
tainment Is  true  and  correct  and  satisfac- 
tory before  accepting  confirmation  of  his 
equitable  rights  from  tbe  mayor  trustee." 
It  is  hence  insisted  that  a  construction  of 
the  laws  o(  Congress  is  involved.    This  eon- 


tantiou,  we  think.  If  th«  bada  of  plaintiff's 
bill  of  complaint,  and  It  seems  also  to  have 
been  passed  on  by  the  supreme  court  of  the 
state.  The  eourt  said:  "The  appellant 
[plaintiff  in  error  here]  rests  his  case  here 
on  the  making  and  approval  of  said  plat" 
(that  is,  the  plat  made  by  True),  and  the 
contention  was  discussed.  We  think,  there- 
fore, the  motion  to  dismlBS  should  be  over- 

But  a  little  more  discusBion  is  necessary 
to  pass  on  its  merits.  Section  2387  consU- 
tutes  the  grant  ol  title,  and  it  is  very  ex- 
plicit as  to  grantees  to  the  matter  granted,  le 
and  for  whose  use'it  is  granted.  Tbe  grant* 
is  ot  lands  occupied  as  a  town  site,  the 
grantees  are  the  corporate  autborltiea  there- 
of, or  the  judge  of  the  county  eourt  whers 
the  town  Is  situated,  "in  trust  for  the  sev- 
eral use  and  beneflt  of  the  occupants  thereof, 
according  to  their  respective  interests."  And 
tbe  legislation  of  Idaho,  enacted  in  pursn* 
ance  of  g  2387,  provides,  aa  we  have  seen, 
that  tbe  mayor  shall  cause  to  be  made  and 
filed  in  his  office  a  plat  of  the  land  divided 
into  Iota  and  blocks,  but  it  is  also  provided 
that  he  is  required,  as  trustee,  "to  make  and 
deliver  to  tlie  bona  fide  occupants  of  such 
portions  of  said  lands  described  in  said 
patent  from  the  government  of  the  United 
States,  who  may  be  entitled  thereto,  good 
and  suCBcient  deeds  of  conveyance  In  fee 
simple,  according  to  their  respective  rights." 
The  object  ot  the  state  legislation,  there- 
fore, was  to  consummate  the  grant  of  the 
government  to  the  occupants  of  the  land, 
not  to  alter  or  diminish  it.  The  grant 
was  through  the  mayor  to  the  occu- 
pants of  the  lands.  The  etzent  of  their 
occupation  was  the  extent  of  their 
rights;  determined,  therefore,  tbe  relation 
of  their  lots  to  tbe  streets  and  alleys;  fixed 
the  location  of  the  streets  and  alleys.  Or, 
as  it  is  epigrammatically  expressed  by  the 
supreme  court  of  the  state,  "it  must  bs 
kept  in  mind  that  Lewiston  existed  prior 
to  the  True  survey.  The  settlers  did  not 
acquire  their  right  under  tbe  plat  nor  by 
virtue  of  it  The  survey  and  plat  were 
made  for  them;  they  were  not  made  for 
the  survey  and  plat"  But  we  need  not 
make  a  universal  application  of  this.  It  Is 
enough  for  tbe  present  case  that  the  su- 
preme court  io  construed  the  power  of  th« 
mayor  and  the  surveyor  under  the  Idaij 
statute.  It  may  well  be  contended,  however, 
that  the  supreme  court  expressed  a  principle 
that  has  broader  application, — expressed  a« 
well  the  meaning  of  tbe  act  of  Congress, 
In  Ashby  v.  Hall,  119  U.  S.  626,  30  L.  ed. 
469,  7  Sup.  CL  Rep.  308,  this  court  said, 
speaking  by  Mr.  Justice  Field,  that  "th» 
power  vested  in  the  legialature  of  the  terri- 
tory   [Montana]    in  tbe  execution  of  the 
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tnut  [under  |  E387]  apoa  whleh  the  anti? 
wvt  made  wm  coufined  to  re^l»tioiiB  for 
)  the  dispoul  of  the  lot*  And  the  proceed!  of 
'  the  Mlea.  These  rqcnlationa  mighti  extend 
to  provieione  for  the  atcertAiiinieiit  of  the 
nature  and  extent  of  the  occupanc?  of  dif- 
ferent claimaute  of  lota,  and  the  esecntion 
and  deliver;  to  thoH  found  to  be  occupant* 
In  good  faith  of  loma  official  recognition  of 
title,  in  the  nature  of  a  conveyance.  But 
they  eould  not  authorize  any  diminution  of 
the  right*  of  the  occupants  when  the  extent 
of  their  oocupanoy  was  eatablished.  The 
entry  was  in  tniit  for  them,  and  nothing 
more  nai  necesearj  than  an  olBcial  recogni- 
tion of  the  extent  of  their  occupancy.  Un- 
der the  authority  conferred  by  the  town-aita 
act,  the  leslilature  could  not  dian(e  or  close 
the  ttr«eta,  alleys,  and  blocks  of  the  tonu  by 
a  new  survey.  Whatever  power  it  may  have 
had  over  them  did  not  come  from  tliat  act, 
but,  II  it  existed  at  all,  from  the  general 
grant  of  legislative  power  under  the  organic 
act  of  the  territory."  See  also  Stringfellow 
T.  Cain,  99  U.  S.  610,  25  L.  ed.  4Z1 ;  Cofield 
T,  McClelland,  16  Wall.  331,  SI  L.  ed.  339; 
Huesqr  v.  Smith,  Ot  U.  S.  20,  20  L.  ed.  814. 
Uany  state  cases  are  to  the  same  effect,  and 
may  be  found  in  the  notes  to  g  23BT  in  Unit- 
ad  States  Federal  BUtutes  AnnoUt«d,  ?oL 
fl.  pagea  344  et  acq. 

Further  discussion  is  unneceaaary.    Plain- 
tiff's other  contentions  are  either  disposed 
of  by  the  facts  found  by  the  state  courts 
or  da  not  present  Federal  questions. 
Judgment  affirmed. 


THE  STEAMSHIP  JEFFEBSOU,  the  Old 
Dominion  Steamship  Company,  Claimant 
and  Owner. 

CooBTS  n  383*)  —  CEBTincaTX  of  Jubu* 

Dionon, 

1.  The  absence  of  a  certificate  of  the  quea- 
tion  of  jurisdiction  is  not  fatal  to  the  right 
to  maintain  a  direct  appeal  from  a  Federal 
district  court  to  the  Supreme  Court,  where, 
upon  the  taco  of  the  record,  aside  from  the 
recitals  in  the  order  made  on  the  allowanoe 
of  the  appeal,  it  is  apparent  that  the  only 
question  which  wai  decided  below  was  one 
of  jurlsdietion,  and  the  decree  appealed  from 
on  its  face  shows  that  the  causa  waa  dia- 
miased  for  want  of  jurisdiction. 

[Bd.  Not*.— For  othsr  caess,  see  Coart*.  Deo. 

oif .  I  m.'i 

Ooum  U  SS5*)— AppEai.— JuBiaDtOTioii. 
8.  The  jurisdiction  of  a  Federal  district 
court  of  the  United  States  was  in  issue  so 
as  to  sustain  a  direct  appeal  to  the  Federal 
Supreme  Court,  where  ue  exceptions  to  ■ 


libel  and  intervening  petition  elaiming  sal- 
Tage  for  aervicea  rendered  to  a  vessel  oft 
fire  in  a  dry  dock  challenged  the  jurlsdie- 
tion because,  from  the  situation  of  the  vea- 
sel,  the  place  wliere  tlie  services  weie  ren- 
dered, and  their  nature  stid  character,  they 
afforded  no  basis  for  the  jurisdiction  of  the 
court  aa  a  court  of  admiralty  of  the  United 
States,  and  this  wai   the   conception   upon 

'bich  that  court  act«d  in  dismiaaing  aucb 
libel  and  intervening  petition. 

[Sd.  Note.— For  otbsr  cues,  sea  CourU.  D««. 
Dl«.  I  »S.'l 

Admibaltt   (I   4*1— Salv*ob— VtBaKL   oa 

Puts  IN  Dbt  Dock, 

3.  A  court  of  admiralty  baa  jnriadlctioB 
of  a  libel  claiming  salvage  for  eerrices  ren- 
dered by  tugs  in  Bubdulng  a  flre  communi- 
cated from  the  shore  to  a  vessel  undergoing 
repairi  in  a  dry  dock  from  which  all  the 
water  had  been  emptied. 

[Ed.  Note.- For  othar  ciaes.  sea  Admlraltr, 
Cent.  Dig.  H  *B-K;    Dec.  DIs.  1 1.*] 

[No.  243.] 


APPEAL  from  the  District  Court  of  the 
United  SUtes  for  the  Eastern  District 
of  Virginia  to  review  a  decree  dismiasin^ 
for  want  of  jurisdiction,  a  libel  and  inter- 
vening petition  claiming  salvage  for  serv- 
ices rendered  by  certain  tugs  in  subduing  ft 
fire  communicated  from  the  shore  to  a  ves- 
sel undergoing  repairs  in  a  dry  dock.  Be- 
versed  and  remanded. 

See  aame  case  below,  IGS  Fed.  363. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  IjBwrenc«  Groner,  R.  T.. 
Thorp,  and  Henry  Bowden  for  appellants. 

Ueasra.  Harptngton  Patnam  and  Wal- 
ter H.  Taylor  for  appellee.  « 

*Mr.  Justice  White  delivered  the  opinion  * 
of  the  court;  ^ 

From  a  decree  dismissing  this  suit  for  ^ 
want  of  jurisdiction, 'the  present  direct  ap-  • 
peal  is  prosecuted.  Dismissal  of  the  ap- 
peal is  moved  on  the  ground  that  the  ju- 
risdiction of  the  court  below  was  not  in- 
volved in  the  aenae  of  the  6th  section  of  the 
act  of  1891,  and.  In  any  event,  because  the 
question  of  Jurisdiction  waa  not  certified  a» 
required  by  that  act  28  Stat,  at  L.  B26, 
chap.  1117,  U.  8.  Comp.  Stat   1901,  p.  488. 

The  libel  by  which  the  suit  was  com- 
menced vras  filed  on  behalf  of  the  master  of 
the  tug  Helen,  for  himself  and  others  en- 
titled to  participate  in  a  salvage  allowance- 
if  made.  The  oause  of  action  was  thus  stat- 
ed: 

"1.  That,  in  the  afternoon  of  the  26tb- 
day  of  December,  lOOS,  the  tug  Helen,  where- 
of said  E.  W.  Sim  mans  was  master,  and. 
having  a  crew  of  six  men  besides  said  maa-- 
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ter,  wa*,  tc^^ether  with  the  tug  Alict,  tow- 
ing a  certain  barg«  from  Norfolk,  in  aaid 
4iatriet,  to  the  piera  of  the  CheESpeaka  t 
Ohio  Railway  Company  at  Newport  News, 
in  Baid  district;  that  about  4  or  4  :30 
o'clock  on  said  day,  when  said  tugs  had  ar- 
rived almost  at  their  dEitination  at  New- 
port News,  it  was  discovered  that  a  fire  waa 
raging  in  the  shipyard  ol  the  Newport  News 
■hipyard  A  Dry  Dock  Company,  and  there- 
apoD  the  libellant,  with  the  aaid  tug  Helen, 
dooked  his  tow  at  one  of  the  said  piera  of 
the  Cfaeaapenke  A  Ohio  Railway  Company, 
and  proceeded  with  all  possible  spead  to  the 

"2.  That  when  libelant  arrived  at  the  said 
-•hipjard  it  was  found  that  a  large  and  fierce 
iire  waa  raging  therein,  and  that  aaid  ateam- 
-ihip  Jefferson,  which  had  been  undergoing 
repaiTS  at  the  said  shipyard,  waa  locked  in 
one  of  the  dry  docka,  out  of  which  the  water 
bad  Iieen  emptied,  and  waa  aflre,  her  upper 
works  being  then  in  full  blazs  and  her  hull 
■nuking  throughout  nearly  its  whole  length ; 
that  there  was  no  one  on  board  at  the  time, 
and  no  one  could  have  eteyed  aboard  under 
the  eircumetances ;  that  the  water  pipe*  in- 
tended for  the  use  of  the  fire  department 
were  frozen  up  and  there  was  no  water 
available  for  tJieir  use,  and  that  this,  to- 
gether with  the  fact  that  the  Jefferson  was 
n  In  a  peculiar  and  inaccessible  situation,  be- 
t  Ing'lD  a  dry  dock,  rendered  the  fire  engines 
and  fire  department  totally  unable  to  render 
any  aaaistance  whatsoever;  under  which  eir- 
eomatanccs  aaid  iteamer  would  have  been 
eompletely  deatroyed  but  for  the  aaaiatance 
rendered  by  libellant  and  other  aalvors  here- 
inafter mentioned. 

"3.  That  thereupon  libellant,  with  his  said 
tug  Helen  and  crew,  lay  at  a  bulkhead  of 
one  of  the  piers,  as  close  to  the  said  dry 
dock  as  possible,  and  together  with  the  tuga 
Alice  and  James  Smith,  Jr.,  played  streams 
of  water  from  their  fire  house  upon  laid 
■teamship  JeSerson,  and  continued  so  to  do 
tmtil  the  fire  was  completely  eztin- 
gniahed;  that  libellant  and  other  aalvors 
were  thus  engaged  from  about  4:  80  o'clock 
in  the  afternoon  of  said  day  until  about 
8:30  o'clock  at  night,  during  all  of  which 
time  libellant  and  said  salvors  rendered 
every  possible  asalatance  to  said  steamship, 
and  during  all  of  which  time  libellant  and 
others  entitled  as  salvors  as  aforesaid  un- 
derwent great  suffering  from  smoke,  fiame, 
and  sparks,  and  endured  great  hardship 
from  exposure  to  the  wind  and  water  In  the 
bitter  coldness  of  the  weather,  and  libellant 
and  other  salvors  incurred  great  danger 
from  said  smoke,  flames,  and  sparka,  and 
from  electric  wires,  falling  poles,  adjacent 
burning  buildings,  etc. 

"4.  That  the  said  steamship  JetTarson  is 
of  greftt  value;  that  the  aforementioned  ef- 


forts and  services  rendered  by  intellant  and 
other  salvors  saved  the  said  steamship  from 
totnl  and  complete  destruction;  that  libel- 
lant, by  reason  of  the  hardships  necessarily 
incurred,  and  especially  by  reason  of  the  na* 
ture  and  the  great  importance  of  the  serv- 
ices rendered  in  Having  aaid  steamship,  rea- 
sonably deserved  to  have  and  therefore  claim 
a  cummcnaurate  reward  for  salvage  there- 
for." 

By  an  intervening  petition,  the  crew  of 
the  tug  Helen  and  the  maaters  and  crews  of 
two  other  tugs,  the  James  Smith,  Jr.,  and 
the  Alice,  asserted  claims  to  salvage,  on  the 
ground  that  they  had  rendered  service*  at 
the  seme  time  and  under  the  aame  condi- 
tions as  those  which  the  libel  alleged  had 
been  rendered  by  the  Helen.  The  libel  and  n 
intervening  petition*wer*  excepted  to  by  the  ■ 
owner  and  claimant  of  the  JeSerson  upon 
these  grounds : 

"First.  That  the  property  proceeded 
againat  waa  not  at  sea  or  on  the  coast  of  tha 
sea,  or  within  public  navigable  waters,  or  on 
the  shores  thereof. 

"Second.  That  the  property  proceeded 
against  was  not  a  vessel  engaged  In  marf- 


"Third.  That  the  libellants  did  not  render 
any  aerviee  at  sea  or  In  saving  property 
from  any  peril  of  the  sea. 

'Tonrth.  That  thera  ia  not  ahown  any  sea 
peril  or  such  peril  as  may  be  the  baais  of  a 
claim  for  salvage. 

■Tifth.  That  the  Jefferson,  while  Id  a  di? 
dock,  from  which  all  the  water  had  been 
emptied,  when  threatened  with  firs  from 
land,  was  not  a  subject  of  salvage  services. 

"Sixth.  That  there  i*  not  shown  any  ad- 
miralty or  maritime  lien  upon  the  Jefferson 
in  favor  of  the  libellants  for  salvage." 

The  court,  on  January  14,  1908,  handed 
down  an  opinion,  stating  its  reasons  for  con- 
cluding that  the  aieeptiona  were  well  taken, 
and  hence  that  it  had  no  jurisdiction  over 
the  cause.  1S8  Fed.  368.  On  the  S!9th  of 
the  same  month  a  final  decree  was  entered 
dismissing  the  libel  and  intervening  peti- 
tions.   In  this  decree  it  waa  recited: 

"The  court  is  of  opinion,  for  the  reasons 
stated  In  the  opinion  filed,  on  the  I4th  day 
of  January,  1B08,  that  it  Is  without  juris- 
diction In  the  premtaea  and  that  the  excep- 
tions should  be  sustained.    .    .    ." 

Id  the  following  July  the  present  appeal 
waa  prayed  on  the  ground  that,  a*  tba  court 
had  dismissed  the  ease  for  want  of  jurisdlo- 
tion,  it*  action  was  susceptible  of  review  by 
direct  appeal  to  this  court.  In  its  order  al- 
lowing the  appeal  the  court  stated  that  "tha 
claim  of  appeal  Is  allowed  as  prayed  for 
from  ths  final  order  and  decree  diBmis*ln( 
said  oanse  for  want  of  jurisdieUon.  .  .  ." 
Aa  opou  tha  face  of  tbe  record,  Irreapeetivn 
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^  of  the  ncitali  in  the  order  made  on  the  al- 
s  lonance  of  the  appeal,  it  is  apparent  that 
I  the  011I7  queetiontirhich  \raa  decided  below 
wne  oae  of  juriediction,  ftud  •■  the  decree 
which  vai  appealed  from  on  ite  face  shoirs 
that  the  cause  was  dismiesed  for  want  of 
juriidictiOD,  the  question  of  jurisdictioQ,  if 
It  ij  of  euch  ft  ehM-acter  &g  to  auatain  the 
appeal,  wai  aufflciently  certiQed.  United 
States  J.  Larkin,  208  U.  8.  333,  338,  52  L. 
ed.  517,  BIB,  28  gup.  Ct  Rep.  41T.  We 
therefore  put  the  coutantioni  aa  to  the  ab- 
•enee  of  a  certlScate  out  of  rie\f. 

It  ii  settled  that,  under  the  act  of  1891, 
In  order  to  entitle  to  a  direct  appeal  from 
the  decree  of  a  district  or  circuit  court  dis- 
miHsing  a  cause  for  want  of  jurisdiction, 
the  decree  which  Is  lought  to  be  reviewed 
must  have  involved  the  jurisdiction  of  the 
court  below  as  a  Federal  court.  Louisville 
Trust  Co,  V,  Comlngor,  184  U.  8,  18,  it  L. 
ed.  413,  22  Sup.  Ct.  Rep.  293;  Schweer  r. 
Brown,  195  U.  S.  171,  49  L.  ed.  144,  2S 
Sup.  Ct.  Rep.  IS.  Relying  upon  this  doc- 
trine, the  conteotion  is  that  the  appeal  was 
wrongfully  allowed,  becauss,  although  ft 
nay  be  that,  in  form  of  expression,  the 
eourt  below  dismissed  the  suit  for  want  of 
Jurisdiction,  its  action  was,  in  substance, 
alone  based  upon  the  conclusion  that  the 
facts  alleged  were  insufficient  to  authorize 
recovery,  even  although  the  cauie  was  with- 
in the  jurisdiction  of  the  court.  The  claim 
which  the  libel  asserted  was  for  salvage 
eompensation,  and  it  therefore  presented  a 
character  of  action  cognizable  exclusively 
by  a  court  of  admiralty  of  the  United 
States.  Houseman  v.  The  North  Carolina, 
15  Pet.  40,  48,  10  L.  ed.  GS3,  656.  It  is 
clear  that  the  eiceptiona  to  the  libel  and 
intervening  petition  challenged  the  juris- 
diction of  the  court  over  the  cause  of  ac- 
tion which  the  libel  asserted,  because,  from 
the  situation  of  the  vessel,  the  place  where 
the  alleged  salvage  services  were  rendered, 
•ltd  the  nature  and  character  of  those  serv- 
ices, they  afforded  no  basis  for  the  juris- 
diction of  the  court  as  a  court  of  admiralty 
of  the  United  States.  That  this  was  also 
the  conception  upon  which  the  eourt  below 
acted  in  dismissing  the  libel  and  interven- 
ing petition  is  apparent  from  its  opinion 
and  the  terms  of  the  decree  which  we  have 
previously  referred  to.  After  stating  the 
u  elements  constituting  a  salvage  service, 
J  court  observed: 
'  •  "These,  however,  have  relation  to  perils 
encountered  and  services  rendered  and  per- 
formed to  vessels  actually  engaged  in  ( 
merce,  either  on  the  high  seas  or  other  pub- 
lic navigable  waters.  ,  .  .  The  Jeffer- 
son, at  the  time  of  the  lervice  sued  for,  was 
not  a  medium  of  commerce  anhjeet  to  dan- 
gars  and  hazards  of  the  seas.    She,  on  the 


contrary,  was  in  an  unseaworthy  condition, 
undergoing  repairs.  She  could  not  move  of 
her  own  volition  nor  could  she  be  used  at 
the  time  in  furtherance  of  commerce.  She 
was  neither  pursuing  nor  capable  of  eng^ 
ging  in  her  ordinary  buBioess  of  navigatiom 
of  the  seas." 

Again,  in  considering  the  averments  of 
the  libel  concerning  the  origin  of  the  &ra 
which,  it  was  alleged,  enveloped  the  Jefler* 
son,  and  which.  It  was  asserted,  had  been 
extinguished  by  the  exertions  of  the  alleged 
salvors,  the  court  observed: 

"This  language  makes  it  clear  that  th* 
peril  in  which  the  Jefferson  was  placed 
arose  from  a  fire  on  the  shore,  and  that 
there  was  no  peril  in  connection  with  th* 
sea  or  the  navigation  thereof." 

In  summing  up  its  conclusion,  the  ooort 
said: 

"The  mere  tact  that  the  property  upon 
which  the  fire  was  extinguished  was  that  of 
a  vessel  will  not  suffice.  There  must  have 
been  a  sea  peril  from  which  it  was  rescued, 
and  the  vessel  itself  must  have  been  at  the 
time  the  subject  of  a  sea  peril,  in  order  to 
support  a  maritime  Hen  and  afford  Juria- 
direction  in  ram  in  the  admiralty." 

As  the  foregoing  consideratioDB  demon- 
strate that  the  case  was  dismissed  below  be- 
cause of  the  conclusion  that  there  was  no 
jurisdiction  as  a  Federal  court  over  the 
subject-matter  of  the  controversy,  it  results 
that  the  motion  to  dismiss  ia  without  merit. 
Cope  T.  Vallette  Dry  Dock  Co.  119  U.  8. 
625,  30  L.  ed.  601,  7  Sup.  Ct.  Rep.  330;  Tha 
Resolute,  IBS  U.  6.  437,  42  L.  ed.  033,  18 
Sup.  Ct.  Rep.  112;  Cleveland  Terminal  Val- 
ley R.  Co.  V.  Cleveland,  S.  S.  Co.  208  U.  8. 
31B,  S2  L.  ed.  608,  28  Sup.  Ct.  Rep.  414,  13 
A.  ft  E.  Ann.  Cas.  1Z15;  The  Troy,  208  U, 
S.  321,  52  L.  ed.  612,  28  Sup.  Ct.  Rep.  418; 
Scully  V.  Bird,  209  U.  b.  481,  52  L.  ed,  899, 
28  Sup.  Ct.  Rep.  5B7i  Globe  Newspaper  Co. 
V.  Walker,  210  U.  B.  350,  52  L.  ed.  1096,  2S 
Sup.  Ct.  Rep.  720.  S 

•Passing   to   the    merits,   the    question    :b  T 
this:     Did  the  facts  set  forth  in  the  libel 
prima  facie  state  a  claim  for  salvage  with- 
in the  admiralty  jurisdiction  T 

The  contention  on  the  part  of  the  appellee 
that  a  negative  answer  should  be  given  to 
this  question  is  based  upon  the  proposi- 
tions which  controlled  the  action  of  tha 
court  below.  They  are:  a,  that,  at  the 
time  the  services  sued  for  were  rendered, 
tha  Jefferson  was  tn  a  dry  dock  undergoing 
repairs,  was  not  on  the  sea,  but  was  vir- 
tually on  the  shore,  and  was  consequently 
at  such  time  not  an  instrumentality  of  nav- 
igation, subject  to  the  dangers  and  hazards 
of  the  sea;  b,  tha  services  were  not  ren- 
dered In  saving  the  Jefferson  from  •  mari- 
time peril,  fts  the  danger  relied  on  aroas 
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oatalds  of  tbe  admlimltj  jnriidietioii,  and 
■at  in  eonnection  witlt  the  aea  or  the  navi- 
ffttion  thereof.  We  >h«ll  eonaider  the  cod- 
tentioni  together. 

In  the  nature  of  tbingi  ft  1b  manifest, 
and  indeed  it  is  Bettled,  that,  beciuie  of  the 
broad  scope  of  the  admiraltj  jurisdictlt 
ia  this  countrj,  the  perils  out  of  vhich 
•alvage  lerTice  may  arise  are  all  of  such 
perila  as  may  encompaai  a  Teeael  when  upon 
waters  which  are  within  the  admiralty  ju- 
risdiction of  the  United  Btatee;  from  which 
it  followa  that  the  right  to  recover  for  aal' 
Tage  aerricea  ia  not  limited  to  services  oon- 
aeming  a  peril  occurring  on  the  high  seas  oi 
within  the  ebb  and  flow  of  the  tide.  And  al- 
though, in  defining  salvage,  the  expression 
•^lil  of  the  aea"  has  aometimes  been  used 
•quivalent  to  "peril  on  the  aea,"  it  ia  aet- 
Ikd  that  the  distreaa  or  danger  from  which 
TSMel  haa  been  saved  need  not,  in  order  to 
jntti^  a  recovery  of  salvage  compensation, 
have  arisen  solely  by  reaaon  of  a  peril  of  the 
sea  in  the  strict  legal  acceptation  of  those 
words.  The  varied  character  of  services 
npon  which  a  claim  to  salvage  may  be  baaed 
was  pointed  out  in  the  deflnitian  of  aalvage 
pven  in  the  opinion  In  The  Blackwall,  10 
Wall.  1,  19  L.  ed.  870,  where  it  waa  said 
{p.  12):  "Salvage  i*  the  compensation  al- 
lowed  to  persona  by  whose  assistance  a  ship 
•r  or  her  cargo  has  been  saved,  in  whole  or  in 
•  part,  from  impendingaperil  on  the  sea,  or  in 
reoovering  such  property  from  actual  lots, 
a*  in  oaaea  of  sbipwreclc,  derelict,  or  recap- 
tero." 

In  The  Blackwall  the  fact^  in  aubatanoe, 
were  these:  An  English  ship,  with  cargo 
aboard  and  ready  to  sail,  while  lying  at 
anehor  in  the  harbor  of  San  Francisco,  about 
seven  or  eight  hundred  yards  from  the 
wharves,  waa  discovered  to  be  on  fire.  A 
■team  tug  waa  utilized  in  conveying  along- 
side of  the  ship  members  of  the  fira  depart- 
ment and  two  steam  fire  engines  belonging 
to  tfae  city.  After  the  fire  had  been  extin- 
guished, the  tug  took  the  ship  In  tow  and 
Mfely  placed  her  on  adjacent  Hats,  in  charge 
of  her  master  and  crew.  Upholding  the 
right  of  the  owners  of  the  steam  tug  and 
her  master  and  crew  to  salvage  compensa- 
tion,  the   court   said: 

"Service,  undoubtedly,  wsa  performed  by 
the  members  of  the  ftre  department;  but 
It  la  a  mietalie  to  auppose  that  aervice  was 
not  also  performed  by  the  steam  tug,  sa  It 
Is  clear  that,  without  the  aid  of  the  steam 
tug  and  the  services  of  her  master  and  crew, 
the  members  of  the  lire  company  would 
never  bare  been  able  to  reach  the  ship  with 
their  engines  and  necessary  apparatus,  or  to 
haTS  subdued  the  flames  and  extinguished 


the  Bre.  Useful  servlees  of  any  kind  ran- 
dered  to  a  vessel  or  her  cargo,  exposed  t* 
any  impending  danger  and  imminent  peril 
of  loss  or  damage,  may  entitle  those  who 
render  such  services  to  salvage  reward. 

"Persons  assisting  to  extinguish  a  flra  OB 
board  a  ship,  or  assisting  to  tow  a  ship 
from  a  dock  where  she  is  in  imminent  dan- 
ger of  catching  fire,  are  as  mnoh  entitled 
to  salvage  compensation  as  persons  who  ren* 
der  assistance  to  prevent  a  ship  from  being 
wrecked,  or  ia  securing  a  wreck  or  protect- 
ing the  cargo  of  a  stranded  vessel.  The 
Rosalie,  1  Spinks,  Eccl.  ft  Adm.  Rep.  1SS; 
The  Eastern  Monarch,  Lush.  81;  The  Teea, 
Lush.  SOS;  Williams  k  B.  Adm.  Fr.  92." 

The  case  of  Ths  Rosalie  waa  one  of  sal- 
vage of  a  vessel  in  danger  from  a  Are  at 
sea,  and  among  other  things  treated  as  ctm- 
atituting  the  aalving  services  was  ths  un- 
loading of  the  cargo  upon  land.  In  Tha  « 
Tees,  salvage  was  awarded  for 'towing  to? 
a  place  of  safety  a  vessel  lying  in  a  dock 
and  in  danger  of  catching  Are  from  tho 
surrounding  warehouses  which  were  in 
flames.  To  the  English  cases  cited  in  the 
opinion  in  The  Blackwall  may  bs  added 
that  of  The  City  of  Newcastle,  7  Asp.  Mar. 
L.  Caa.  N.  B.  G40-  That  case  waa  heard 
before  Justice  Bruce,  assisted  by  the  Trin- 
it>y  masters,  and  the  facts  in  brief  were  as 
follows:  A  flre  broke  out  on  board  a  vea- 
sel  which  was  lying  alongside  a  Jetty  at  th* 
entrance  to  a  dock.  The  veaael  was  under 
repaira,  with  no  steam  up,  and  had  no  one 
but  the  master  and  watchman  on  board. 
At  the  request  of  the  master,  a  steamship, 
which  bad  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  burning  ves- 
sel, extinguished  the  flre,  which,  if  it  had 
remained  unchecked,  would  have  caused  a 
very  serious  damage.  The  services  wer» 
such  as  might  have  been  rendered  by  a  flra 
engine  on  shore.  The  value  of  the  salved 
vessel  was  £9,600.  The  defendants  tendered 
£200.  The  court  upheld  the  tender,  being 
ipinioD  that  the  services  were  not  of 
such  character  as  to  require  that  the  award 
should  be  assessed  upon  the  same  liberal 
principles  as  obtained  in  the  ordinary  cases 
of  sea  aalvage  rendered  by  one  ship  to  an- 

And  the  doctrine  of  The  Blackwall  and 
the  other  cases  just  reviewed  was  in  sub- 
stance reiterated  in  The  Clarita  and  The 
Clara,  23  Wall.  1,  S3  L.  ed.  146.  In  that 
remuneration  waa  claimed  by  the  li- 
bel 1  ants  as  owners  of  the  steam  tug  Clarita 
for  salvage  services  rendered  by  the  tug 
and  the  officers  and  crew,  in  subduing  a  fira 
board  the  schooner  Clara.  While  at  an- 
chor in  the  middle  of  the  Hudson  river,  the 
Clara  caught  firs  from  contact  with  a  burn- 
ing ferryboat,  which,  after  being  towed  from 
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ft  feny  lUp,  hmd  gotten  adrift.  It  wm  oat 
questioned  that  the  aerricei,  intrinsically 
conBidered,  were  salvage  serricei,  but,  be- 
Cftuse  the  injury  to  the  schooner  vu  oeea- 
sioned  b;  the  fault  of  the  tug  whose  owner, 
master,  and  crew  asBerted  the  salvage  claim, 
the  right  to  selvage  waa  denied.  And  the 
If  principles  just  announced,  when  duly  ap- 

*  predated,  also  establish  that  the  JeflerHou, 
■   while  in  dry  dock,  undergoing 'repairs,  was 

subject  to  the  joriBdiction  of  a  court  of  ad- 
miralty and  liable  for  a  salvage  service.  By 
necessary  implication  It  appears  from  the 
arermants  of  the  libel  that  the  steamship, 
before  being  docked,  had  been  engaged  In 
navigation,  was  dedicated  to  the  purposes 
of  transportation  and  oommerce,  and  had 
been  placed  tn  the  dry  dock  to 
repairs  to  fit  her  to  continue  in  such 
gation  and  commerce.  As  aaid  in  Cope  t. 
ValletU  Dry  Dock  Co.  119  U.  B.  fl2S,  30 
L.  ed.  SOI,  7  Sup.  Ct.  Rep.  33S:  "A  ship 
or  veasel  used  for  navigation  and  commerce, 
though  lying  at  a  wharf  and  temporarily 
made  fast  thereto,  as  well  aa  her  furniture 
and  cargo,  are  maritime  subjecta,  and  are 
eapable  of  receiving  salvage  serrlees."  In 
reason,  we  think  it  cannot  be  held  that  a 
ship  or  veaael  employed  in  navigation  and 
eommerce  is  any  the  less  a  maritime  sub- 
ject within  the  admiralty  juriadiction  when, 
(or  the  purpose  of  making  necessary  repairs 
to  fit  her  for  oontlnuance  in  navigation,  she 
is  placed  In  a  dry  dock  and  the  water  re- 
moved from  about  her,  than  would  be  such 
a  vessel  If  fastened  to  a  wharf  in  a  dry 
harbor,  where,  by  the  natural  recession  of 
the  water  by  tbe  ebbing  of  the  tide,  she  for 
ft  time  might  be  upon  dry  land.  Clearly, 
In  tbe  case  last  supposed,  tbe  vessel  would 
not  cease  to  b«  a  subject  within  the  ad- 
miralty jurisdiction  merely  because,  for  a 
short  period,  by  the  operation  of  nature's 
laws,  water  did  not  flow  about  her.  Nor  fa 
there  any  difference  In  principle  between  a 
veasel  floatad  Into  a  wet  dock,  which  is  ao 
•xtensively  utilised  In  England  for  eommer- 
elal  purposes  in  the  loading  and  unloading 
of  vessela  at  abutting  qnaya,  and  the  dry 
dock  Into  which  a  vessel  must  1m  floated 
for  the  purpose  of  being  repaired,  and  from 
which,  after  being  repaired,  she  is  again 
floated  Into  an  adjacent  stream.  The  status 
of  ft  vessel  Is  not  altered  merely  because,  in 
tbe  one  ease,  the  water  is  confined  within 
tbe  doek  by  means  of  gates  closed  when  the 
Ude  be^s  to  ebb,  while.  In  the  other,  the 
water  is  ranored  and  the  gates  are  closed 
to  prevent  the  inSow  of  the  water  during 
the  work  of  repair. 
0      It  was  long  ago  recognised  by  this  court 

*  that  a  service  rendered  In  making  repairs 

*  to  ft  ship  or  vessel,  whether  in  or<out  o(  the 


water,  was  a  maritime  service.  Peyronz  t. 
Howard,  1  Pet.  324,  8  L.  ed.  700. 

But  we  need  not  further  pursue  the  sub- 
ject, since  the  error  of  the  contention  that 
a  vessel,  merely  because  it  is  in  a  dry  dock, 
ceases  to  be  within  tba  admiralty  jurladis- 
tion,  waa  quite  recently  established  in  The- 
Hobert  W.  Parsons  (Perry  v.  Haines)  191 
U.  S.  17,  48  L.  ed.  73,  24  Sup.  Ct.  Hep.  8. 
In  disposing  of  the  proposition  we  are  now 
considering,  it  was   further  said    (p.   33): 

"A  further  suggestion,  however,  is  made- 
that  the  contract  in  this  case  was  not  only 
made  on  land,  but  was  to  be  performed  on- 
land,  and  waa,  In  fact,  performed  on  land. 
This  argument  must  necessarily  rest  upon' 
tbe  aasumption  that  repairs  put  upon  ft. 
vessel  while  In  dry  dock  are  made  upon- 
land.  We  are  nnwilling  to  admit  tliie  prop- 
osition. ,  ,  .  A  dry  doclc  di(Ters  from^ 
an  ordinary  dock  only  in  the  fact  that  it  is 
smaller,  and  provided  with  machinery  for 
pumping  out  the  water  in  order  that  tha- 
vessel  may  be  repaired.  All  injuries  suf- 
fered b7  Uie  bulls  of  vessels  below  the  wa- 
ter line,  by  collision  or  stranding,  must 
necesaarily  be  repaired  in  a  dry  dock,  to- 
prevent  the  inflow  of  water;  but  it  haa 
never  been  •supposed,  and  it  is  believed  tha 
proposition  is  now  for  the  flrst  time  made, 
that  such  repairs  were  made  on  land.  .  .  . 
But,  aa  all  serious  repairs  upon  the  hulls  of 
vessels  are  made  in  dry  docks,  the  proposition' 
that  such  repairs  are  made  on  land  would' 
practically  deprive  the  admiralty  courta  of 
their  largest  and  most  important  juriadle- 
tion  fn  connection  with  repairs.  No  author 
Itiea  are  cited  to  this  proposition,  and  It  Is- 
believed  none  such  exist." 

There  Is  fn  reason  no  distinction  betw«eii> 
the  eontinned  control  of  admiralty  over  a 
vessel  when  she  is  In  ft  dry  dock  for  the- 
purpose  of  being  repaired,  and  tbe  subjec- 
tion of  the  veasel  when  In  a  dry  doek  for 
repairs  to  the  jurisdictioa  of  a  court  of  ad- 
miralty for  the  purpose  of  passing  npo& 
claims  for  salvage  services,  by  which  It  la- 
aseerted  tbe  vessel,  while  In  the  dock,  wft» 
saved  from  destruction. 

Reversed  and  remanded. 


(tis  V.  B.  lU.) 


Barks  and  Bahzino  (|  I7il»)— Tjbw— gg. 

I.  A  bank  which  refuses  to  discount  notsft 
sent  to  it  by  a  correspondent  bank  for  dis- 
count and  credit  has  no  right,  by  virtue  of 
ita   general   bankers'    lien,    to   apply    sneb 
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«atM  «■  collateral  to  the  p^>iiient  of  a,  Io«a 
TOlnDtaril^  made  to  Mver  an  OTerdraft  of 
^Kh  eorreipondent  bank. 

[Ed.  Nats.— rar  otfasr  »■«■.  ■••  B*Dka  and 
BenklDE.  Caat  Dig.  (  S73;    Dec  Dir  )  in.*J 

Banks  akd  Bakkiziq  (|  170*)— L»h, 

£.  Notes  lent  to  a  bank  bj  iU  eorreapoad- 
■«)it  for  discount  and  credit,  which  aueh  naak 
refuses  to  lediscount,  cannot  be  held  bf  It 
M»  collateral  to  tlie  payment  of  a  loan  vol- 
nntarilf  made  to  cover  an  overdraft,  hj  Tir- 
tne  of  an  agreement  embodied  in  a  printed 
form  prepared  bj  such  bank,  and  in  gen- 
eral nw  bj  it,  which  give*  the  (aid  bank 
|»ower  to  appropriate  any  securitie*  "da- 
posited  with  (aid  bank,  or  which  may  here- 
after be  deposited  with  taid  bank,  or  whidi 
may  be  in  any  wise  in  said  bank  or  under 
its  control,  bh  collateral  security  for  loaoa 
«r  advances  already  made  or  hereafter  t« 
he  made  to  or  fnr  account  of"  iti  laid  cor- 
Teepondeiit  by  said  bank,  "or  otherwile." 


BumiDK.  Cen 


Dig.  t  C73i    Deo.  DiB.  |  1' 


Banks  akd  Banki.to  (i  ITS*)- Lnn. 

3.  The  inaction  of  a  bank  upon  receiving 
«otifieBtion  that  ccrUin  notes  sent  by  it  to 
Another  bank  for  discount  and  credit  would 
aot  be  discounted,  but  would  be  held  as  col- 
lateral, and  that  credit  should  either  be 
■transferred  from  other  banks  or  currency 
aliippcd,  Is  not  equivalent  to  a  request  on 
ita  part  to  pay  overdrafts  previously  drawn 
whni  presented,  and  to  hold  a«  collateral 
'the  notes  which  had  been  aent  for  diaeount. 

lEd.  Noto,- For  other  caaes,  h*  Banta  and 
BanklDE.  CsnL  Dig.  1  «71;   Dee.  Olf.  |  m.*] 

[No.  IB.] 


IN  ERBOE  to  the  United  BUtea  Ctreuit 
Court  of  Appeala  for  the  Second  Circnft 
to  rerieir  a  judgment  which,  on  a  second 
writ  of  arror,  affirmed  a  judgment  of  the 
-Circuit  Conrt  for  the  Northern  Dtttriet  of 
Vaw  York  in  favor  of  the  receiver  of  an  In- 
wdvent  national  bank  in  an  action  to  ra- 
«OTer  from  another  bank  certain  promla- 
•ory  notes,  or  their  value,  retained  by  the 
latter  bank  as  collateral  to  the  Indebtmi- 
■eaa  of  the  former.     Affirmed. 

8m  aame  ease  below,  82  C  O.  A.  S70,  1S3 
Ted.  1021 ;  on  first  writ  of  error.  It  0.  0.  A. 
SS,  140  Fed.  127. 

The  facte  are  stated  in  the  opinion. 

Ifr.  Percy  S.  Dudley  for  plaintiff  in  ar- 


•    *Ur.  Justice  ^IFblte  dellverad  the  opinion 
af  th«  court: 

The  predeeeasor  of  th  present  receiver  of 
tbe  Ajuerlcaii  National  Bank  of  Abilene, 
tiaaM,  mod,  la  April,  lOOS,  to  raoover  fnn 


the  Hanover  National  Bank  of  New  ToA 
four  promissory  notea  or  their  value. 

We  shall  refer  to  the  corporations  aa  the 
Abilene   bank  and  the  Hanover  bank. 

At  the  trial,  under  instruction,  there  waa 
verdict  for  the  Hanover  bank,  and  the  Judg- 
ment thereon  was  reversed.  70  C.  C.  A.  23, 
U9  Fed.  127.  In  conformity  to  the  opinion 
of  the  eireult  court  of  appeala,  on  the  new 
trial  a  verdict  was  directed  in  favor  of  the 
receiver,  and  to  reverse  the  afflrmanoe  of 
that  judgment  (82  C.  C.  A.  B70,  1B3  Fed. 
1021 )  this  writ  of  error  ii  prosecuted. 

The  facts  are  these:  Prior  to  Kovember, 
1003,  the  Abilene  bank  waa  a  oorreapondent 
of  the  Hanover  bank,  and  had  an  account 
with  the  latter.  The  credit  of  this  aceount  ^ 
was  principally  made  up  bj  the  proceeds  ^ 
arising  from  the'rediscounting  by  the  Han>  ■ 
over  bank  of  commercial  paper  far  account 
of  the  Abilene  bank.  On  November  27,  lOOS, 
the  Abilene  bank  signed  an  agreement  con- 
cerning the  right  of  the  Hanover  bank,  un- 
der conditions  stated,  to  attribute  to  the 
payment  of  debte  due  it  by  the  Abilene  bank 
securities  in  ite  hands  belonging  to  the  Abi- 
lene bank.  In  January,  1006,  the  Hanover 
bank  waa  eonHngently  responsible  for  com- 
nereial  paper,  aggr^ating  probably  aiztwn 
or  seventeen  thousand  dollars,  which  it  bad 
rediscounted  for  the  Abilene  bank,  and  upon 
which  the  latter  bank  was  ultimately  liable. 

On  January  9,  1006,  the  Abilene  bank 
transmitted  by  mail  to  the  Hanover  bank 
a  note  of  the  Hayden  Orooety  Company  for 
92,000,  drawn  to  the  order  of  the  Abilene 
bank,  and  by  It  indorsed,  the  latter  stating 
that  the  note  waa  sent  for  discount  and 
eredit  On  the  next  day— the  10th— the 
Abilene  bank  also  transmitted  by  mail  ft 
note  drawn  by  R.  H.  Logan  and  W.  R.  L> 
gan,  to  ite  order,  and  by  it  Indoreed  lilc^ 
wise,  with  a  stetement  that  it  waa  sent  fol 
diaeount  and  arsdit.  On  the  12th  of  the 
same  month  the  Abilene  bank  again  trant- 
mitted  to  the  Hanover  bank  for  discount 
and  credit  two  other  notes,  one  drawn  by  L. 
W.  HoIIis  for  93,600,  and  indorsed  aa  were 
the  previous  notes,  and  a  note  of  C.  B.  and 
W.  F.  Scarborough,  for  91,500,  likewise  so 
indorsed,  the  letter  of  transmlttel  yet  again 
stating  that  they  wen  sent  for  diaconat 
and  credit. 

The  Hayden  Orocery  Company  and  the 
Logan  notea,  forwarded  on  the  9th  and  lOtk 
of  January,  reached  the  Hanover  bank  on 
the  14th;  and  on  that  day  it  telegraphed  to 
the  Abilene  bank,  declining  to  dieeonnt  the 
notea,  and  by  a  second  tel^ram  said:  "Re- 
ferring to  previous  deapateh  transfer  er  ship 
currency;"  which,  according  to  the  oonnsal 
for  the  Hanover  bank,  meant  te  call  upon 
the  Abilene  bank  eiUier  to  transfer  a  oradli 
from  some  other  bank  or  ship  anrreacy  di- 


■  see  sama  upie  *  |  xuiuaa  In  Dee,  *  Am.  Dies.  1M7  U  date,  A  Rsp'r  lDdai« 


3,Google 


ao  SUPREME  COUBI RBPOBTES. 


Oat.! 


reeL    It  1>  not  ihomi  tlut  U)7  repl;,  either 
b]r  telegrsm  or  ktter,  was  mode  to  the  mea- 
BBget  tbm  lent  on  the  14th.    The  note*  for- 
^  wBTded  on   the   12th   reached   the   Uanover 
^  iMUik  on  the  16tlk,  and  the   Utter  at  once 
■  telegraphed,    "Not    BatisfactoTy,"   and    con- 
firmed   the   telegram   by   a   letter,   aajuig: 
"We  are  not  diicounting  iuoloaures  for  jrou, 
but  hold  uiine  as  collateral  to  your  indebt- 
edness to  us."    The  Abilene  bank  did  not 
reply  by   telegram,   but  on   the   lame   day, 
wrote  to  the  Hanover  bank  as  followa: 

"We  have  juBt  received  yout  vire.  The 
rediscounts  we  sent  you  were  mostly  re- 
newal* and  in  every  instance  'good  as  gold.' 

"Sfnee  the  drop  In  cotton,  collections 
At  a  standstill,  and  our  clients  expect  ui 
stay  with  them,  and  we  are  obliged  to  ask 
the  same  indulgence  from  our  correspond- 

"Should  you  prefer,  we  will  send  our  B/P 
with  collaterals  attached. 

"Wo  trust  you  will  accord  us  the  leniency 
asked  for." 

On  the  morning  of  Januarj  17,  190B, 
there  stood  on  the  books  of  the  Banover 
bank  to  the  credit  of  the  Abilene  bank  the 
■urn  of  (618.16.  On  that  day  a  check  on 
the  Hanover  benk,  dated  January  11,  1905, 
drawn  by  the  Abilene  bank  for  the  sum  of 
(3,826.45,  payable  to  the  New  York  Life  In- 
nrance  Company,  a*  also  some  small  checks, 
passed  through  the  clearing  house.  Upon 
attention  being  directed  to  the  overdraft 
which  thereby  resulted,  a  telegram  was  sent 
to  the  Abilene  bank,  referring  to  the  pre- 
riouB  letters  and  telegrams,  and  asking  that 
bank  what  it  had  done.  No  reply  having 
been  received  before  the  close  of  busincM 
on  that  day,  the  vice  president  of  the  Han- 
over bank,  aiter  examining  the  written 
agreement  to  which  we  have  previously  al- 
luded, allowed  the  overdraft  to  stand,  and, 
to  cover  the  same,  made  an  entry  ot  a  loan 
of  C3,E00  to  the  Abilene  bank,  which  was 
placed  to  the  credit  of  that  bank,  sod,  after 
absorbing  the  overdraft,  left  to  its  credit 
the  Bum  of  (03.74.  On  the  same  day  the 
Hanover  bank  wrote  to  the  Abilene  bank 
•aying:  "As  ;our  account  showed  over- 
drawn to'day  over  (3,000,  have  made  you  a 
temporary  loan  of  (3,600  against  collateral 
„in  our  hands."  On  the  next  day  (January 
"  18)  the  Abilene  bank  closed  its  doors. 
•  *  It  is  to  be  observed  that  ot  the  letters,  the 
one  by  the  Hanover  bank,  written  on  the 
17th  of  January,  and  the  one  written  On 
the  previous  day  by  the  Abilene  bank,  did 
not  reach  their  destination  until  after  the 
failure  of  the  Abilene  bank. 

Thereafter  Richard  L.  Van  Zandt  was  ap- 
pointed receiver,  and,  as  we  have  said,  com- 
menced this  action  to  recover  the  posaession 
•1  the  four  notes  which  had  been  transmit- 


ted to  the  Hanover  bank,  ■■  above  atated, 
or  the  value  of  such  notes,  and,  in  the  courae 
of  the  action,  the  proceedings  took  place  to 
which  we  have  at  the  outset  referred.  The 
ground  relied  upon  for  recovery  was  that, 
aa  the  notes  had  been  sent  to  the  Hanover 
'  bank  for  discount  for  the  account  of  the 
Abilene  bank,  npon  the  Hanover  bank  re- 
fusing to  discount  them,  that  bank  bad  no 
claim  whatever  upon  the  notes,  and  bad  no 
right  to  apply  tbem  as  collateral  to  the 
payment  of  the  voluntary  overdraft  which 
had  been  allowed  on  the  I7th  of  January, 
and  thus  obtain  a  preference  to  the  extent 
of  the  appropriation  over  the  general  cred- 
itors of  the  Abilene  bank.  It  suffices  to  say 
that  the  defenea  of  the  Hanover  bank  con- 
troverted this  contention,  and  asserted  that 
the  appropriation  of  the  notes  was  justified 
under  its  general  bankers'  lien  or  under  the 
terms  of  the  special  agreement  of  Novem- 
ber 27,  1S03.  During  the  pendency  of  the 
action,  the  Hanover  bank  collected  three  of 
the  notes,  deducted  from  their  proceeds  the 
sum  of  (3,72S.8e,  then  due,  and  paid  to  the 
receiver  the  balance,  and  also  delivered  to 
him  the  uncollected  note,  being  the  note  of 
R.  H.  Logan  and  W.  R.  Logan,  which  had 
been  transmitted  to  the  Hanover  bank  on 
January  10  and  was  by  it  received  on  tho 
Utb. 

It  is  contended  that  the  appellate  court 
erred  iu  affirming  the  ruling  of  the  circuit 
court,  directing  a  verdict  for  the  receiver. 
The  grounds  for  this  contention  are  that 
the  evidence  showed  that  the  Hanover  bank 
bad  the  right  to  retain  the  four  notes  or  the 
balance  of  their  proceeds,  by  virtue  of  its^ 
general  bankers'  lien;  and,  if  not,  as  a  re- ^ 
suit  of  the  express  Tpro visions  of  the  agree-  * 
ment  of  November  27,  1903;  and,  in  any 
event,  by  the  authority  or  consent  of  th» 
Abilene  bank.  Without  stopping  to  con- 
sider whether  the  third  contention  ia  not 
really  involved  in  the  first  two,  we  pass  t» 
their  consideration  in  the  order  mentioned. 

I.  Waa  (ftere  a  right  of  retention  in  th« 
Nffio  York  bank  by  virtue  of  itt  general 
bankers'  lient 

The  rulings  of  this  court  foreclose  thia 
question,  since  they  conclusively  establish 
that  a  general  lien  in  favor  of  a  bank  can- 
not attach  to  securities  which  ere  delivered 
to  it  in  order  that  it  may  do  a  particular 
thing  with  them,  and  that,  when  it  refuses 
to  do  that  thing,  the  duty  to  return  exists. 
The  general  subject  was  elaborately  consid- 
ered, and  the  authorities  were  fully  re- 
viewed, in  Reynes  v.  Dumont,  130  U,  S.  364, 
32  L.  ed.  934,  9  Sup.  Ct.  Rep.  iSO.  In  that 
case  securities  had  been  sent  to  bankers  for 
peciflc  purpose.  That  purpose  having 
been  accomplished,  the  securities  were  per- 
mitted to  remain  in  the  custody  of  the  bank- 
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an  u  depoaltuies,  bee»UM  they  wore  in  a 
good  market  And  »  pUce  convenient  lor  pro- 
Quriog  loMU,  uid  becauas  ths  expresBBge 
upon  their  return  would  have  been  gieat. 
Tha  right  to  &  general  bankers'  lien  upon 
Uie  Becuritiei  wai  denied.  Such  a  lien,  it 
was  said,  would  arise  "in  favor  of  a  banlc  or 
banker  out  of  contract,  ezptessed  or  im- 
plied, from  tho  tuage  of  the  buaineis,  in 
the  absence  of  anjtbing  to  show  a  contrarj 
intention."  Ordinarily,  it  was  declared  the 
lien  would  attach  in  favor  of  a  bank  upon 
aeenrities  and  moneys  of  the  customer,  de- 
parted in  the  usual  course  of  business,  etc. 
It  was,  howerer,  expressly  declared  not  to 
"arise  upon  securities  accidentally  in  the 
possesion  of  the  bank,  or  not  in  its  posses- 
sion in  tlie  course  of  its  business,  as  lucb, 
Bor  where  the  securities  are  in  its  bands 
mder  circanutances,  or  where  there  is  a 
particular  mode  of  dealing.  Inconsistent 
with  such  general  lien."  Biebinger  v.  Con- 
tinental Bank,  99  U.  S.  143,  23  L.  ed.  Z71, 
waa  one  of  the  authorities  cited  in  the 
opinion.  In  that  case  it  appeared  a  deed 
1.  had  been  deposited  with  the  bank  as  eollat- 
S  eral  security  for  the  customer's  current  in- 
*  debtedneiB*and  discounts.  After  payment 
of  this  indebtedness  and  a  temporary  sus- 
pension of  dealings,  the  ciutomer  incurred 
new  indebtedness  to  the  bank;  but,  as  it  did 
not  appear  that  the  rnont?  was  loaned  or 
debt  created  on  the  faith  of  the  deposit  of 
the  deed,  the  bank's  claim  of  a  lien  thereon 
was  denied.  Bonk  of  Montreal  t.  White, 
154  U.  S.  6S0,  and  20  L,  ed.  307,  14  Sup. 
Ct.  Rep.  1191,  is  also  a  pertinent  decision. 
Without  elaborating  the  issues  which  were 
there  involved,  it  suiEces  to  say  that,  in  an 
action  to  recover  upon  a  promissory  note,  in 
order  to  escape  the  contention  that  it  was 
■ot  an  innocent  holder,  the  bank  contended 
that,  before  the  note  was  sent  to  it  for  dis- 
count, the  sender  was  under  a  promise  to 
furnish  security  for  advances  to  be  made, 
and  therefore  the  rights  of  the  bank  as  an 
innocent  holder  were  to  be  determined  by 
the  state  of  its  knowledge  at  the  time  the 
note  was  received,  although  the  discount 
was  declined,  and  not  by  the  state  of  knowl- 
edge existing  when,  at  a  subsequent  date, 
the  note  was  actually  discounted.  In  dis- 
posing of  a  contention  that  the  trial  court 
hod  committed  error  in  not  giving  an  in- 
struction which  the  bank  asked  in  accord 
with  its  contention  as  just  stated,  the  court 
said: 

"There  can  be  no  pretense  In  this  case 
that  the  note  in  suit  was  ever  actually  de- 
livered to  the  bank  as  collateral  security 
for  past  or  future  indebtedness.  In  the  let- 
ter transmitting  it,  the  bank  manager  was 
asked  to  discount  it  and  place  the  proceeds 
to  the  credit  of  the  manufacturing  company. 


In  that  event  the  'overdraft  kindly  allowed 
on  Friday*  was  to  be  charged  against  the 
credit;  but  it  is  nowhere,  even  in  the  remot- 
est degree,  intimated  tiiat,  if  the  discount 
was  declined,  the  note  might  be  kept  as  col* 
latteral.  The  charge  asked  and  refused  was 
therefore,  wholly  immaterial;  and  the  judg< 
ment  cannot  he  reversed  because  it  was  not 

2.  Wai  the  Eanover  bank  entitled  to  re- 
tain the  notea  under  the  terme  of  the  agree- 
ment of  November  27,  19031 

The  material  portions  of  the  agreement 
are  as  follows: 

"For  and  in  consideration  of  tl  [etc.], 
the  undersigned  agree  with  said  bank  that  5 
all  bills  of  exchange,  notes,*ehecks,  and  the  f 
proceeds  thereof,  and  all  other  securities, 
money,  and  property  of  every  kind  owned 
by  the  undersigned,  or  either  or  any  of 
them,  or  in  which  they  or  any  or  either  of 
them,  have  any  interest,  deposited  with  said 
bank,  or  which  may  hereafter  be  deposited 
with  said  bank,  or  which  may  be  in  any 
wise  in  said  banlc,  or  under  its  control,  as 
collateral  security  for  loans  or  advances 
already  made  or  hereafter  to  be  made  to  or 
for  account  ot  the  undersigned,  by  said 
bank,  or  otherwise,  may  be  held,  collected, 
and  retained  by  said  bank  until  all  liabili- 
ties, present  or  future,  of  the  undersigned, 
or  any  or  either  ot  them,  due  or  not  due,  of 
every  kind,  to  said  bank,  now  or  hereafter 
contracted,  shall  be  paid  and  fully  satisGad," 

For  the  Hanover  bank  it  is  contended  that 
although  the  notes  were  not  in  its  possea- 
Bion  as  collateral  security  for  any  debt  due 
it,  nevertheless,  as  it  had  the  physical  pos- 
session of  the  notes  and  they  were  not  un- 
lawfully in  its  hands,  it  had,  under  the 
agreement,  the  poner  to  make  the  advance 
to  cover  the  overdraft,  and  to  attribute 
without  the  consent  of  the  Abilene  bank, 
the  notes  in  question  as  collateral  security 
for  the  loan  which  was  made.  The  con- 
structloD  npon  which  this  proposition  is 
rested  gives  to  the  agreement  the  most  lat- 
Itudinarian  meaning,  and  besides,  in  effect, 
depends  upon  considering  one  or  more  claus- 
es separately  from  their  contest,  thereby 
affixing  to  them  a  significance  to  which  they 
would  not  be  entitled  if  considered  in  con- 
nection with  the  text  in  which  they  are 
found.  To  illustrate:  It  Is  said  the  words 
which  give  the  power  to  the  Hanover  bank 
to  appropriate  any  securities  "deposited 
with  said  bank,  or  which  may  here- 
after be  deposited  with  said  bank,  or 
which  may  be  in  any  wise  in  said 
bank,  or  under  its  control,"  are  broad 
etyiugh  to  embrace  securities  in  the 
hands  of  the  Hanover  bank,  n-ithout  consid- 
ering how  they  came  into  the  possession  ot 
that  bank,  or  without  taking  into  account 
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wltcther  that  bank  had  M17  claim  whaterar 
^  ««ide  fTDin  the  agivnneiit  In  question,  and 
i  without  eonaiderlTig  whether  it  wmi  oader 
>  tlw  plain  duty  lo*retiim  the  MenritiM  npon 
demuid,  and  had  no  right  to  require  the  per- 
formanoe  of  anj  act  or  du^  bj  the  Abilene 
bank  in  respect  thereto.  But  thli  broad  In- 
terpretation ii,  ws  think,  unreaMnable, 
■ince  it  cannot  be  aaaumed.  If  there  be  room 
tor  implication  to  the  contrary,  tliat  the 
■igreement  was  intended  to  confer  the  right 
npon  the  Hanover  bank  to  appropriate  m- 
auritiea  merely  because  ineh  Monritie*  had 
come  into  its  phjeical  control,  and  with  the 
cbligation  to  return  on  demand.  We  lay 
this  becauae  it  ie  manifest  that  to  attribute 
the  broad  meaning  claimed  would  be  In  eon- 
fltet  with  the  precepts  of  du^  and  good 
faith,  and  would  be  destructive  of  that  eon- 
fldence  and  fair  dealing  so  essentially  neoei- 
•aiy  in  commercial  transactions.  In  the 
light  of  these  eonal derations,  we  think  the 
luiguage  relied  upon  should  not  receive  the 
all-embraeing  meaning  sought  to  be  attrib- 
uted to  It,  but  should  be  liinlted  so  aa  to 
eause  the  asms  to  embrace  only  property 
deposited  with  the  Hanover  bank,  "or  which 
nay  hereafter  be  deposited  with  said  bank, 
«r  which  may  be  In  any  wise  in  said  bank, 
«r  under  its  control,"  under  drcumstances 
and  conditions  which  gave  to  that  bank, 
I^  operation  of  law  or  otherwise,  some  right 
to  retain  such  property  for  a  particular  pur- 
pose. And  irrespective  of  the  meaning 
which  we  attribute  to  the  language  relied 
npon,  whan  independently  considered,  we  are 
«f  opinion  that  the  want  of  merit  In  the 
eonstruction  given  to  the  agreement  by  the 
Hanover  bank  is  clearly  demonstrated  when 
the  context  ie  brought  Into  view.  That  is 
to  say,  we  consider  that  the  provision  of  the 
agreement  to  which  we  have  Just  referred 
It  qualified  by  the  language  which  follows 
it,  ««.,  "as  collateral  seenri^  for  loans  or 
advances  already  made  or  hereafter  to  he 
made,  to  or  for  account  of  the  undersigned, 
by  said  bank,  or  otherwise."  In  other  words, 
the  provision  just  quoted,  we  think,  must  be 
considered  as  limitative  in  its  character,  and 
as  controlling,  therefore,  the  previous  stipu- 
lations, thus  conflning  the  right  to  apply  •»- 
e  euriUes  in  the  possession  of  the  Hanover 
Shank  to  such  as  had  come  Into  its  poeies- 
*  iion  or  control  for  the  purposes 'described. 
The  contention  that  the  words  "or  other- 
wise" deprive  the  provision  in  question  of 
Ita  limitative  effect  I*,  we  think,  clearly 
without  merit,  since  that  view  cannot  be  np- 
beld  without  causing  the  words  In  question 
to  dominate  and  destroy  the  meaning  of  the 
agreement  as  derived  from  a  consideration 
of  all  its  provisions.  Particularly  Is  this 
the  ca«e,  as  those  words  an  snaeeptlbls  of  a 
■caning  in  harmony  with  tha  eontaxt;  that . 


is  to  say,  may  be  held  to  give  the  right  to 
retain  saenrltics  nnder  the  drenmstanesi 
stated,  even  although  the  loan  may  not  hav* 
been  made  directly  to  the  Abilene  bank;  at, 
for  instance,  where  the  eecurities  belon^nf 
to  the  Abilene  bank  came  into  the  poseesslo* 
of  the  Hanover  bank  as  the  result  of  a  re- 
dlscounting  of  paper  of  tte  Abilene  bank. 
Conclusive  as  we  think  are  the  reasons  joct 
stated,  th^  are  additionally  fortified  by  the 
consideration  whieh  tha  lower  eourt  so  ea- 
gently  pointed  out  in  the  opinion  by  It  an- 
nounced; that  is,  that  the  contract  was  one 
prepared  by  the  Hanover  bank,  and  embodied 
in  a  printed  form  In  general  nae  by  that 
bank,  and  Uierefore  should  have  ezpresaed 
its  purpose  beyond  doub^  and  not  ambig- 
uously, it  tha  language  In  question  was  In- 
tended to  eonvey  the  far-rta^hlng  meaning 
now  sought  to  be  attributed  to  It. 

S.  Was  tfitn  aikerwitt  a  right  of  r>tej» 
tlon  by  1A«  authoritjf  or  oontttt  of  tlU  AH- 
I«M  hoMkt 

By  Ita  answer,  the  Hanover  bank  baaal 
ita  cl^m  of  right  to  retain  the  note*  la 
question  solely  upon  it*  general  banken' 
lien  and  the  wTitt«B  collateral  agrcttnent. 
The  letters  to  the  Abilene  bank,  coupled  with 
the  statement  of  its  vice  president,  maka 
plain  the  fact  that  the  sole  relianee  of  the 
Hanover  bank  In  asserting  a  claim  upon  the 
notea  was.  In  reality,  the  written  agreement 
Thus,  by  Its  eommunieation  of  January  12, 
190S,  confirming  the  telegram  advising  that 
the  Logan  and  Hayd«ai  notea  would  not  be 
discounted,  the  Hanover  informed  the  Abi- 
lene that  it  held  the  notes  as  collateral  tvt 
the  Indebtedness  of  the  Abilene.  Again,  on  ^ 
the  ITth  of  the  same  month,  following  the  « 
allowance  of  the  overdraft,* the  New  ToA  • 
bank  wrote :  "As  your  account  showed  orer- 
drawn  to-day  over  93,000,  we  have  made  yov 
a  temporary  loan  of  f  3,S00  against  oollater- 
al  in  our  hands."  And  the  belief  of  the  vlea 
president,  that  the  Hrnover  bank  waa  en- 
titled to  hold  the  four  notes  as  collateral, 
which  led  to  the  allowance  of  the  overdraft, 
is  clearly  shown  by  the  record  to  have  been 
induced  by  the  terms  of  the  eoUateral  agree- 
ment, which  he  at  the  tjme  inspected.  It 
may  well  be  that  the  cheek  of  January  II, 
ISOB,  for  f3,82G.U,  waa  issued  In  the  expea- 
tation  that  It  would  be  paid  from  the  pn^ 
ceeds  of  the  Logan  note  of  $2,000  and  the 
Hayden  note  of  V3,000,  forwarded  for  dis- 
count on  January  9  and  ID.  But  theee  and 
the  subsequent  notea  were  not  sent  to  be  held 
sa  collateral  security,  but  to  be  discounted. 
The  Abilene  bank  had  been  notified  by  tele- 
gram not  only  that  the  Logan  and  Hayden 
notes  would  not  be  discounted,  but  that  it 
should  either  transfer  credits  from  other 
banks  or  ship  currency,  "nm  Information 
pUJnIy  eoav^ad  by  I" 
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Ukftt  ebeeln  dnwn  upon  tba  f&ith  of  tbe  dlt- 
MDnt  of  the  notu  referred  to  must  be  pro- 
tected with  fund*  to  be  furnished.  In  rcK- 
•on,  the  Uknover  bank  waa  not  entitled  to 
act  upon  the  auumption  that  the  inaction 
of  the  Abilene  banlc  iru  equivalent  to  a  re- 
quest to  pay  tlie  drafts  as  presented,  and  to 
hold  as  collateral  the  notes  which  bad  been 
•rnt  for  discount.  The  Hanorer  tiank 
should,  on  the  contrary,  in  Tiew  of  the  ac- 
tion of  tbe  Abilene  bank,  have  aesumed  tbe 
possibility  that  funds  could  not  be  supplied, 
and  that  the  A!>ilene  bank  might  therefore 
tie  nnable  to  meet  its  paper  and  be  com- 
pelled to  cease  business.  It  is  apparent  that 
the  BanoveT  bank,  in  allowing  the  overdraft, 
did  not  act  npon  the  assumption  that  the 
possession  merely  of  tlie  notes  justifi«d  its 
reliaaee  upon  them  as  a  security  for  tike 
advance.  We  say  this  because  the  record 
leavee  no  doubt  that  the  device  of  a  tem- 
porary loan  in  order  to  secure  the  papnent 
of  the  overdraft  was  resorted  to  upon  the 
faith  of  rights  supposed  to  inhere  in  the 
,  written  a^eement.  There  is  no  liasit,  there- 
j  fore,  for  the  contention  that,  from  the  eir- 
ewnstanoes  of  thetoverdraft  and  the  posses- 
sion of  the  notes,  a  right  of  retention  exist- 
ed, created  hj  authority  or  consent  of  the 
Abilene  bank. 


nw  u.  a  m.) 

HANOVER   NATIONAL  BANK   OF  THE 
STATE  OB"  NEW  YOBK,  Appt, 


Brr-Orr  akd  Courtbboi.aim  (|  S*)  — Ik- 

No  right  of  equitable  set-otT  in  favor  of  a 
bank  against  tbe  receiver  of  its  insolvent 
eorrespondent  arises   out  of   tbe  voluntary 

Syment  by  the  former  bank  of  an  ovor- 
i^t  of  its  correspondent,  in  reliance  upon 
certain  notes  sent  for  discount  and  credit 
after  receiving  no  response  to  its  notifica- 
tion that  such  note*  would  not  be  discount 
•d,  but  would  be  held  as  collateral,  and 
that  credits  should  either  be  transferrtd 
from  other  banks  or  currency  shipped. 

iBd.  Nate.— For  otber  cans,  ■«  Sat-Off  and 
OouUtelalm,  Cent  DIx.  H  >-U;  Dm.  DlSj.  I  8.*] 


[No.  18.] 


APPEAL  from  tbt  United  SUtes  Circuit 
Oonrt  of  Appeals  for  the  Second  Clr- 
eait  to  review  a  decree  which  afflnned  a  de- 
gree of  the  Circuit  Court  for  the  Southern 
Iilatriat  of  New  York,  sustaining  a  demur- 


rer to  and  lUsmissing  the  bill  in  an  aetloB 
to  enforce  an  equitable  set-off.    Affirmed. 

See  same  case  below,  82  C.  C.  A.  677,  1B3 
Fed.  1022. 

The  facts  are  stated  in  the  opinion. 

Mr.  Percy  8.  Dudley  for  appellant. 

Messrs.  Edward  B.  Whitney  and  Fran- 
cis  F.  Oldham  for  appellee.  ^ 

*Mr.  Justice  Wblt«  delivered  the  opinion  ■ 

of  the  court: 

This  is  an  outgrowth  of  a  litigation  be- 
tween the  same  parties,  which  we  have  Just 
dedded  in  caM  Na  12  [215  U.  S.  llOi  M  It. 
ed.  — ,  80  Sup.  Ot  BevL  B8],  and  we  ahall 
therefore  refer  to  tha  banka  as  we  did  in  N%. 
12,  the  on*  as  the  AbUene  bank  and  the  oths* 
as  the  Hanover  bank.  On  October  U,  lOOS, 
in  reversing  the  judgment  entered  in  that 
action  on  the  flrst  trial  in  favor  of  the  Haii> 
over  bank,  the  circuit  court  of  appeals  ol^ 
served  (79  C.  a  A.  2S,  146  Fed.  130)  : 

"Tha  contention  for  the  defendant  in  er- 
ror, that  it  was  entitled  to  set  off  or  counter- 
claim the  indebtedness  owing  to  It  by  tha 
Abilene  bank  when  the  latter  became  in- 
solvent, is  wholly  untenable.  Such  a  de- 
fense i*  not  available  in  an  action  at  law 
for  conversion,  and,  if  the  defendant  bad 
any  right  of  equitable  set-off,  this  should 
have  been  asserted  by  a  bill  in  equity." 

On  November  20,  1906,  at  we  have  sees, 
at  the  second  trial  of  tbe  action  at  law,  tbe 
court  directed  the  jury  to  find  a  verdict  in 
favor  of  the  Abilene  bank.  A  few  days  afte^ 
wards  the  bill  in  this  eause  was  Qled  on  be- 
half of  the  Hanover  bank,  the  receiver  of 
the  Abiiene  bank  being  the  defendant,  the 
suit,  It  is  intimated,  having  been  commenced 
because  of  the  statement  made  by  the  circuit 
court  of  appeal*  in  the  passage  from  its 
opinion  above  quoted.  The  course  of  deat 
ing  between  the  two  banks,  the  execution  ot 
the  written  agreement,  the  forwarding  of  the 
four  notes  for  discount,  the  refusal  to  die-  ^ 
count,  the  overdrawing  by  the  Abilene  bank  ^ 
of  its  account'with  the  Hanover  bank,  tiie  • 
allowance  of  the  overdraft  and  the  tnnpo- 
rary  loan  of  $3,600,  the  collection  of  three 
of  tlie  notes  and  retonuon  of  a  suSicient 
sum  to  cancel  the  indebtedness  created  by 
the  overdraft,  and  the  surrender  of  the  bal- 
ance to  the  receiver,  together  with  the  uncol- 
lected note,  were  alleged  in  the  bill  substan- 
tially as  we  have  stated  tbem  in  the  opinion 
in  No.  12,  The  commencement  and  prosecu- 
tion of  the  action  at  law  was  next  averred, 
and  the  various  steps  in  that  litigation  were 
detailed,  culminating  in  an  averment  of  tha 
rendering  upon  the  second  trial  of  the  action 
at  law  of  a  verdict  in  favor  of  the  Abilene 
bank  tor  C3,725.86.  It  was  charged  that 
the  receiver  was  threatening  to  enter  judg- 
ment upon  the  verdict.    Averring  a  right  la 
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•quitf  to  offKt  the  EndebteduesB  due  to  it  by 
the  Abilene  bank  on  January  IB,  1905, 
against  the  demand  of  that  bank  or  its  re- 
ceiver for  the  tour  notes  or  their  proceeds, 
the  Hanover  bank  prayed  that  ita  Bet-off 
might  be  allowed  against  the  receiver,  and 
that  be  be  enjoined  from  further  prosecuting 
the  action  at  law.  A  demurrer  to  the  bill 
waa  sustained  and  a  dismissal  was  entered. 
The  decree  was  affirmed  by  the  circuit  court 
of  appeals  (82  C.  C.  A.  677.  153  Fed.  1022), 
and  the  cause  was  then  brought  here. 

The  decision  just  announced  in  case  No. 
12  eatablishea  the  want  of  equity  In  the  bill. 
The  mere  posaesaion  of  the  notes  by  the  Han- 
over bank  after  its  refusal  to  discount  them 
did  not  justify  that  bank  in  relying  upon  the 
notes  as  collateral  security  for  the  indebted- 
ness which  arose  from  the  voluntarj  pay- 
ment of  the  draft  drawn  by  the  Abilene 
bank  upon  the  Hanover  bank,  when  there 
w:ere  no  funds  in  the  latter  hank  to  meet  the 
draft.  Tbe  notes  forwarded  January  9  and 
10  were  sent  to  be  discounted,  and  the  draft 
drawn  on  January  11,  which  created  the 
overdraft,  was  presumably  drawn  upon  the 
faith  that  those  notes  would  be  discounted, 
and  that  the  draft  would  be  paid  out  of  the 
proceeds.  As  matter  of  fact  however,  tbe 
la  Hanover  bank  recouped  itself  out  of  the  pro- 
3  eeeds  of  but  one  of  the  notes,  together  with 
*  the  proceeds  of  notes  •subsequently  forward- 
ed to  it.  In  view  of  the  fact  that  the  Han- 
over bank  not  only  notified  the  Abilene 
bank  that  the  notes  would  not  be  discounted, 
but  also  by  telegram  in  effect  demanded  that 
the  Abilene  bank  should  forward  funds  to 
meet  its  drafts,  tbe  assumption  cannot  tie 
rightfully  indulgeii  that  the  Hanover  bank 
allowed  the  overdraft  in  the  belief  that  tbe 
silence  of  the  Abilene  hank  signified  that  it 
expected  the  draft  to  be  paid,  and  that,  to 
enable  the  payment,  the  Hanover  bank  might 
tue  the  notes  sent  for  discount  as  it  saw  fit- 
It  is  not  contended  that  there  was  an  ex- 
press agreement  between  the  parties  that  the 
draft  which  created  the  overdraft  should  be 
paid,  and  that  the  funds  should  be  realized 
in  the  mode  pursued  by  the  Hanover  bank. 
Considering  the  transaction  either  from  tbe 
standpoint  of  the  forwarding  of  the  notes 
tor  discount  and  the  making  of  the  draft,  or 
from  the  standpoint  of  the  sending  of  the 
aotea  for  discount,  and  the  failure  of  the 
Abilene  bank  to  forward  funds  or  to  prompt- 
ly make  known  to  the  Hanover  bank  ita 
wishes  in  the  matter,  we  are  of  the  opinion 
that  the  circumstances  of  the  transaction 
were  not  such  as  to  raise  the  presumption 
•tf  agreement  for  a  set-off,  available  as 
against  the  general  creditors.  Bcott  v. 
Armstrong,  140  U.  S.  40S,  38  L.  ed.  1059, 
t3  Sup.  Ct.  Rep.  H8. 
Affirmed. 


MICHAEL  CRA\'EN. 

CousTs  (I  804*)— FmEBA£  QTTBsnon— DK- 
cisioN  OS  Non-Fbdebai,  GaouND. 
A  judgment  of  a  state  court  adverse  ta 
tbe  plaiiitiET  in  an  action  in  which  he  spe- 
cially set  up  a  title  acquired  by  a  purchaM 
of  property  from  a  trustee  in  bankruptcy, 
under  the  sanction  of  the  bankruptcy  court, 
docs  not  involve  a  decision  of  tbe  Federal 
question  so  set  up  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States,  where  the  state  court 
rests  its  judgment  solely  upon  the  ground 
that,  being  a  purchaser  pendente  lite  from 
the  trustee,  he  was  bound  by  a  decree  ren- 
dered against  the  trustee  in  a  suit  brought 
by  him  in  equity  to  set  aside  certain  bills 
of  sale  executed  by  the  bankrupt,  covering 
the  same  property. 

[Bd.  Note—For  other  cusb.  «»  Ccurta,  C«it 
Sis.  II  VM-Um:    Dm.  Die  |  IH.*] 

[No.  31.] 


IN  ERROR  to  the  Superior  Court  of  tlw 
State  of  Massachusetts  to  review  *  Judg* 
ment  in  favor  of  defendant  in  an  action 
founded  upon  a  purchase  of  property  from 
a  trustee  in  bankruptcy,  entered  by  that 
court  after  the  Supreme  Judicial  Court  of 
that  state  had  overruled  certain  exceptions 
to  the  opinion  and  rulings  of  the  trial 
court.  Dismissed  for  want  of  jurisdiction. 
See  same  ease  below  in  Supreme  Judicial 
Court,  19B  Mass.  319,  82  N.  E.  37i  on  firrt 
appeal,  193  Mass.  30,  78  N.  E.  748.  ^ 

•Statement  by  Mr.  Justice  Wliltc:  ■ 

James  Connor,  a  manufacturer  ol  woolen 
cloth,  operating  two  mills  located  in  Hoi- 
yoke,  Massachusetts,  sold  to  Michael  Craven 
machinery  contained  in  the  mills,  and  evi< 
dcnced  the  same  by  three  bills  of  sale  ex^ 
cuted  respectively  on  October  12,  1883,  April 
e,  1885,  and  March  10,  1891.  On  June  18, 
1901,  Connor  was  adjudicated  a  bankrupt 
and  in  August  following  Nathan  B.  Avery 
waa  appointed  trustee.  Id  the  same  month 
Avery,  as  trustee,  commenced  a  suit  in  equi- 
ty in  a  state  court  of  Mossacbusette,  and 
therein  assailed  the  validity  of  the  bills  of 
sale  to  Craven,  above  referred  to,  and  prayed 
that  they  might  he  set  aside  and  tbe  prop- 
erty decreed  to  belong  to  the  estate  of  tbe 
Itankrupt.  While  that  suit  was  pending, 
and  on  September  18,  1901,  Aveiy,  trustee^ 
sold  to  William  J.  Corbett,  as  part  of  th» 
bankrupt  estate,  certain  of  the  machinery 
situated  in  the  mills  already  referred  to.  In 
1905,  Corbett  brought  this  action  against 
Craven  to  recover  from  him  the  value  of  the 
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macliinarjr  mi  ai  aforMald  truuferred  to  him 
llj-  Arery,  tnutee,  »l1epng  that  Craven  had 
taken  poBiesaion  of  and  oonTerted  the  prop- 
ertj  med  for  to  hia  own  uie.  During  the  pen- 
dency ol  the  action,  the  equity  cause  was 
decided,  and,  after  the  entry  of  th«  decree 
therein,  an  amended  answer  naa  filed  in  this 
action.  Therein,  in  addition  to  a  general  de- 
nial, the  decree  in  the  equity  suit  in  favor  of 
Craven  was  specially  pleaded  in  bar,  and 
ft  ynu  averred  that  the  title  and  right  of 
possesBion  of  the  property  in  controrersy  In 
this  action  was  in  iuue  in  said  equity 
uuae,  and  had  been  adjudicated  by  the  de- 
cree to  be  in  Craven.  An  auditor  vaa  ap- 
pointed "to  hear  tha  parties,  to  examine 
their  vouchers  and  evidence,  to  state  the  ao- 
eounts,  and  make  report  thereof  to  the 
oonrt."  After  the  taking  of  evidence  had 
^  been  concluded,  the  auditor  filed  a  lengthy 

*  report,   in  which   were   embodied  numerous 

•  findings  of*fact.  On  the  ultimate  issues 
the  auditor  found  for  the  plaintiff.  As  re- 
gards the  decree  in  the  equity  cause  plead- 
■d  In  bar,  it  was  found  that  the  title  to  the 
property  alleged  in  thie  action  to  have  been 
eonverted  by  the  defendant.  Craven,  had  not 
been  the  subject  of  litigation  in  the  equity 
eaiue,  and  that  the  decree  in  that  cause  was 
not  a  bar  to  a  recovery  by  the  plaintiff.  The 
eaaa  was  then  by  the  court  committed  to  a 
jury,  who  found  for  the  plaintiff,  and  as- 
•essed  bis  damages  at  (4,696.01.  The  de- 
fendant, on  exceptions,  carried  the  cause  to 
tha  supreme  judicial  court  of  Massachu- 
•etts.  There  the  exception*  were  sustained, 
upon  the  sole  ground  that  the  decree  in  the 
•nit  ID  equity  was  a  bar  to  the  claim  of 
plainUff.  laS  Mass.  30,  78  N.  E.  748.  8ub- 
■•quently,  in  the  trial  cour^  the  plaintiff 
was  allowed  to  amend  his  declaration  by  ad- 
ding thereto  the  following  paragraph: 

"And  the  plaintiff  says  that  said  goods 
and  chattel*  were  the  property  of  one  James 
Connor,  who  was  adjudicated  a  bankrupt  by 
tte  district  court  of  the  United  States  for 
tte  district  of  Maasacbusetts,  June  18,  1001 ; 
that  on  August  3,  1901,  Nathan  F.  Avery, 
of  Holyoke,  was  duly  appointed  trustee  in 
bankruptcy  of  the  estate  of  said  Connor; 
that  on  August  0,  1901,  the  s^d  Avery  duly 
filed  bond,  and  duly  qualified  as  such  trus- 
tee; that  on  September  IB,  1901,  the  said 
plaintiff  acquired  title  to  said  goods  and 
chattels  by  purchase  from  said  Avery  as 
trustee,  aforesaid,  the  said  Avery  being  duly 
anthorJEed  by  said  district  court  to  maiie 
Bale  of  said  goods  and  ohatteU;  and  that 
the  plaintiff  in  this  action,  relying  upon 
■nch  title,  acquired  as  aforesaid  from  said 
Avery,  specially  aets  up  and  claims  that 
Hud  title  was  acquired  under  an  authority 
•aareised  under  the  United  States,  within  tba 
Meaning  of  {  700  of  tba  BeviMd  Statutes  of 
808.0^-9. 


the  United  SUtea  (U.  S.  Oomp.  Stat  1901, 

p.  B7fl)." 

A  similar  averment  was  also  embodied  in 
a  reply  filed  at  the  same  time  to  that  part 
of  the  answer  of  defendant  which  sets  up  "a 
former  judgment  as  a  bar."  Certain  other 
matters  were  also  stated  in  the  replication 
in  avoidance  of  the  effect  of  the  adjudica- 
tion  in  the  equity  cause,  but  thy  need  not  N 
be*particu1arly  referred  to,  as  no  contention  7 
based  upon  Uiem  was  pressed  at  bar  or 
called  to  onr  attention  in  any  form. 

The  action  was  again  tried  to  a  jury,  who, 
hy  direction  of  the  court,  returned  a  verdict 
for  the  defendant.  The  cause  was  again 
heard  on  exceptions  in  the  supreme  judicial 
court  of  Massachusetts,  and,  after  consid- 
eration of  the  new  matter  contained  in  tba 
replication  to  the  answer,  the  exceptions 
were  overruled.  188  Mass.  310,  82  N.  E.  37. 
The  trial  court  thereupon  entered  judgment 
on  tba  verdict,  and  this  writ  of  error  was 
prosecuted. 

Mr.  Obrlatopber  T.  Callahan  for  plain- 
tiff in  error. 

Mr.  Charles  O.  Gardner  for  defendant 
in  error.  g 

•Mr.   Jttstica   Vblte,    after  making  the  • 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

The  assertion  that  ttiia  court  tau  juria- 
diotion  Is  based  upon  the  eontenUon  of  tha 
plaintiff  in  error  that  ha  specially  set  up  In 
his  replication,  filed  below,  a  title  acquired 
under  an  authority  exercised  nnder  tha 
United  States, — that  is,  a  purchase  of  prop- 
erty from  a  trustee  in  bankruptcy  under 
the  sanction  of  the  bankruptcy  court,  and 
that  *uch  title  was  denied  by  tha  decision 
of  tha  state  court.  We  are  not  called  upon 
to  consider  these  propositions  from  a  pure- 
ly abstract  point  of  view,  since,  of  couni^ 
we  are  only  required  to  determine  their  Im- 
port in  ao  far  as  they  are  involved  in  tha 
decision  of  tha  question  arising  on  the  ree- 
ord.  Confining  our  contemplation  to  thai 
subject,  it,  we  think,  becomes  clear  that  the 
contentions  are  wholly  irrelevant  to  tha 
question  of  jurisdiction  concerning  which 
they  are  advanced  and  relied  on.  We  say 
this,  because  it  is  obvious  on  tha  faoe  of  the 
record  that  the  court  below  reeted  its  d^ 
cislon  solely  on  the  ground  that  the  plain- 
tiff,  as  a  purchaser  pendente  life  from  tha 
trustee,  was  bound  by  the  decree  renderd 
against  the  trustee  in  the  equity  cause,  and 
that,  giving  to  that  decree  the  effect  which 
it  wasentitled  to  have  as  the  thing  adjudged, 
under  general  principles  of  law  it  operated 
to  estop  the  trustee  and  the  plaintiff,  hia 
privy,  from  asserting  title  to  the  property, 
Aa,  therefore,  the  court  below  did  not,  as  an 
original  question,  consider  and  paaa  upon 
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>  the  ofttnr*  ajid  chanMtor  of  ths  rights  of  tlia 
partlea  arising  from  the  transaction  of  pur- 
chase  and  sale,  but  Its  judgment  was  solely 
based  upon  the  operation  and  effect  ot  the 
prior  judgment  between  the  parties  or  their 
privies,  it  follows  that  the  decision  of  the 
case  was  placed  upon  no  Federal  ground, 
but  involved  solely  the  decision  of  a  ques- 
tion ot  general  law, — that  la,  the  effect  and 
■cope  ot  the  thing  adjudged  as  arising  from 
the  prior  judgment  of  the  state  court. 
Chouteau  v,  Gibson,  111  U.  S.  ZOO,  28  L.  ed. 
400,  4  Sup.  Ct.  Rep.  340;  San  Francisco  v. 
Itsell,  133  U.  S.  65,  33  L.  ed.  570,  10  Sup. 
Ct.  Rep.  241;  Covington  v.  Urst  Nat.  Bank, 
IBS  U.  S.  100,  107,  49  L.  ed.  903,  807,  25 
Bup.  Ct.  Rep.  662.  Indeed,  the  fallacy  un- 
derlying all  the  contentions  urged  in  favor 
of  our  juriadiction,  and  the  arguments  of 
inconvenience  by  which  those  propositioDS 
are  sought  to  be  maintained,  in  their  ulti- 
mate conception  involve  tlie  assumption  eith- 
er that  the  correctness  of  the  state  decree, 
which  was  held  to  be  re>  judicata,  is  open  for 
eonaideration  on  thia  record,  or  assail  the 
conclusively  settled  doctrine  that  the  scope 
and  effect  of  a  state  judgment  is  peculiarly 
a  question  of  state  taw,  and  therefore  a  de- 
cision relating  only  to  such  subject  involves 
no  Federal  question. 
Dismissed  for  want  of  jurisdiction. 


tta  V.  fl.  M.) 
raTEnSTATE  COMMERCE  COMMISSION, 

Appt, 

ALPHEUS  B.  STICKNEY  and  Charles  H. 

F.  Smith,  Receivers  of  the  Chicago  Great 
Western   Railway  Company   et  aL 

Cakriebb  (S  2fi*)— TEBwiitiL  CnAROES  — 
Reason  ABr.E.\ES9. 

1.  A  terminal  charge  for  delivering  cai 
loads  of  live  stock  to  the  Union  Stock  Yardi 
In  Chicago,  a  point  beyond  the  carrier'! 
line,  if  in  itself  just  and  reasonable,  anc 
■epurately  stated  in  the  tariff  schedules,  ai 
required  by  tlie  act  of  June  29,  1000  134 
StaL  at  L.  S84,  chap.  3501,  U.  S.  Comp. 
Btat.  Supp.  Ifl07,  p.  892),  §  2,  cannot  ' 
condemned  or  the  carrier  required  to 
duce  it,  on  the  ground  that  it,  taken  with 

firlor  charges  ol  transportation  over  the 
ines  of  the  carrier,  or  of  connecting  car- 
riers, mokes  the  total  charge  to  the  shipper 
unreasonable. 

[Bd,  Not«.~Por  otIiBr  easea;  IM  Carriars.  Cant, 
Dig.  fl  ST-SI:    Dae.  Dig,  I  «.•] 

Cabrierb  (I  30*)— Pdblibhiito  Tasiftb— 
Sepasatiko  TEBSiinAi,  Cbaboes. 

2.  Carriers  separately  state  the  terminal 
charges  for  delivering  live  stock  beyond 
their  own  lines  to  the  Union  Stock  Yards 
in  Chicago,  as  required  by  the  act  of  Jui 
es,  ISOe,  g  2,  where  thfir  tariff  scileduli 
inform  shippers  that  the  live  stock  rates  to 
Cluaago  apply  only  to  deliveries  at  the 


riera'  own  yards  and  that,  for  transporta- 
tion to  the  Union  Stock  Yards,  a  stated  ad- 
ditional charge  will  he  made,  the  amount  of 
such  charge  being  entered,  not  upon  the  gen- 
eral freight  charges  of  the  companies,  but  as 
a  separate  item. 

I&d.  Nola.— For  otlMr  oaao,  m  fl 
DiB-  I  ML'} 


[No.  261-1 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Min- 
nesota to  review  a  decree  enjoining  the  en- 
forcement of  an  order  of  the  Interstate 
Commerce  Commission,  requiring  certain 
railroads  to  reduce  to  CI  per  car  their  ter- 
minal charge*  for  transporting  live  stock 
beyond  their  lines  to  the  Union  Stock  Yards 
in  Chicago.     Affirmed. 

See  same  case  below,  184  Fed.  033. 

Statement  by  Mr.  Justice  Brewer:  A 

•  On  December  10,  1807,  the  Interstate  Com-  ? 
merce  Commission  entered  an  order  requir- 
ing certain  railroads  running  into  Chicago 
to  cease  and  desist  from  making  a  terminal 
charge  of  $2  per  car  for  the  transportation 
of  life  stock  beyond  the  tracks  of  said  rail- 
roads in  Chicago,  and  tor  delivery  thereof  at 
the  L'nion  Stock  Yards,  and  requiring  tbem 
to  establish  and  put  in  force  for  aaid  serv- 
ices a  charge  of  SI  per  ear.  Complianea 
with  the  order  was  postponed  by  the  Com- 
mission until  May  15,  1808.  On  May  T, 
1003,  the  appellees  Qied  this  bill  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Minnesota,  to  restrain  the  enforce 
ment  of  fsid  order,  averring  that  the  actua' 
cost  to  tliem  for  such  terminal  services  ex- 
ceeded in  each  instance  the  sum  of  $2  per 
car,  and  that  the  companies  were  making  d»- 
livery  at  a  charge  lees  than  such  actual 
cost;  that  therefore  the  reduction  ot  tha 
charge  by  the  commission  to  (1  per  car  was 
unreasonable,  oppressive,  and  unlawful.  A 
hearing  was  had  before  three  judges  of  the 
eighth  circuit,  and  a  restraining  order  en* 
tered  as  prayed  for  by  the  railroad  compa- 
nies, from  which  order  an  appeal  was  taken 
to  this  court. 

Assistant  to  the  Attorney  General  Ellis 
and  Mr.  S.  H.  Cowaa  for  appellant. 

Messrs.  William  D.  McHugb  and  Walk- 
er D.  Bines  tor  appellees.  . 


The  controversy  as  to  this  terminal  charge 
has  been  of  long  duration.  A  history  ot  it 
antecedent  to  tbe  present  litigation  is  to  be 
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bmnd  la  IntantAte  Comra«ree  Coiainl*^ii  t. 
CLiesgo,  G.  &  Q.  R.  Co.  186  U.  S.  3£0,  4fl 
L.  ad.  1188,  22  Sup.  Ct.  Rep.  824. 

It  is  well  to  underBtAnd  the  prectae  quaa- 
tion  vhieh  it  pre*ent«d  In  thii  e«M.  That 
question  i«  the  validity  of  the  terminal 
charge  of  (2  per  ear.  The  report  of  the 
Comtntssion  opens  with  thii  itatement: 
Tha  (ubject  of  thia  complaint  i*  the  lo- 
called  terminal  charge  ol  ^2  per  car  im- 
poaed  b7  the  defeadanta  for  the  delifer;  of 
car  loada  of  live  itoek  at  the  Union  Stock 
Tarda  in  Chicago,"  and  ita  order  wm  in 
term*  that  the  railroad  eompanlea  be — "re- 
quired to  ceaae  and  deeiit  on  or  before  the 
lat  day  of  February,  1908,  from  exacting  for 
tha  delivery  of  live  atock  ttt  the  Union  Stock 
Tarda,  in  Chicago,  Illinoia,  with  retpect  to 
•hipmcnU  of  live  atock  tranaported  by  them 
fmm  points  cutaide  of  that  state,  their 
proaent  terminal  charge  of  $2  per  car. 

*Mt  ia  further  ordered  that  said  defend- 
aata  be,  and  they  are  hereby,  notiSed  and 
required  to  eatablisb  and  put  in  force  on  or 
before  the  lit  day  of  February,  1909,  and 
•pplj  thereafter  during  a  period  of  not  leas 
than  two  yeara,  for  the  delivery  ot  live  stock 
at  the  Union  Stock  Tarda,  in  aaid  Chicago, 
with  respect  to  ahipmenta  of  live  atock 
trauaported  by  them  from  polnta  outside  the 
■tate  of  Illinoia,  a  terminal  eaarge  whici 
ahall  not  exceed  tl  per  car,  if  any  t«r- 
minal  charge  ia  maintained  by  them." 

Tha  2d  section  of  the  act  known  aa  tha 
'^^bnru  act"  (an  act  to  amend  the  In- 
taratata  commerce  act,  passed  on  June  ^9, 
1908,  34  Stai  at  L.  bbi,  chap.  3S91,  U.  S. 
Oomp.  Stat  Supp.  1907,  p.  892}  requires 
•  aarriera  to  flle  with  the  commisaion,  and 
?  print  and  kaap  open  to  inapeciion.'aehedulea 
ahowing,  among  other  things,  "aeparately 
»U  terminal  duu^ea  .  .  .  and  any  rules 
or  t^ulatiooa  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggre- 
gate o(  such  aforesaid  rates."  By  |  4,  the 
Commission  is  authorized  and  required,  up- 
on a  complain^  to  inquire  and  determine 
what  would  be  a  just  and  reasonable  rata 
or  rates,  charge  or  charges.  This,  of  course, 
includes  all  charges,  and  the  carrier  is  en- 
titled to  have  a  finding  that  any  particu- 
lar charge  ia  unreasonable  and  unjust  be- 
fore it  ia  required  t«  change  such  charge. 
For  services  that  it  may  render  or  procure 
to  be  rendered  off  its  own  line,  or  outside 
Um  mere  matter  of  transportation  over  ita 
Una,  it  may  charge  and  receive  oompensa- 
tion.  Southern  R.  Co.  v.  St.  Louis  Hay  k 
Grain  Co.  214  U.  S.  297,  fi3  L.  ed.  1004,  20 
Sup.  Ct.  Bep.  678.  If  the  terminal  charge 
be,  in  and  of  itself,  juat  and  reaaonable,  it 
eaauot  be  condemned  or  the  carrier  required 
to  change  it  on  the  ground  that  It,  taken 
with  prior  cbargca  of  tranaportation  over 


the  lines  of  the  earrlar  or  of  eoneoUi^c  eair- 
riers,  makes  the  total  charge  to  the  shipper 
unreasonable.  That  which  must  be  correot- 
ed  and  condemned  Is  not  tha  just  and  rea- 
sonable terminal  charge,  but  those  prior 
charges  which  must  of  themselves  be  unrea* 
sonable  In  order  to  make  the  aggregate  of 
ths  charge  from  the  point  of  shipment  to 
that  of  delivery  unreasonable  and  unjust. 
In  order  to  avail  itself  of  the  benetfl  of  thia 
rule,  the  carrier  must  aeparately  state  ita 
terminal  or  other  special  charge  complained 
of;  for,  if  many  matters  ore  lumped  in  a 
single  charge,  it  is  impossible  for  either  ship- 
per or  Commission  to  determine  how  much 
of  the  lump  charge  is  for  the  terminal  or 
special  services.  The  carrier  is  under  no 
obligations  to  charge  for  terminal  services. 
Businaaa  interests  may  justify  it  in 
waiving  any  euoh  charge,  and  it  will  be 
considered  to  have  waived  it  unless  It  makes 
plain  to  both  shipper  and  Commission  that 
it  is  insisting  upon  it.  In  the  case  in  ISO 
U.  8.  supra,  we  sustained  the  decree  of  the 
lower  court,  restraining  the  reduction  of  the 
terminal  charge  from  tZ  to  91  aa  to  all  atock 
shipped  to  Chicago,  although  the  Commla-  ^ 
sion  had  stated  that  there  had  been  a  redne-  g 
tion  ot  the  through  rate'from  certain  points  * 
by  from  |I0  to  (15,  In  reference  to  which 
reduetion  and  ita  effect  upon  the  order  of  the 
Commission  we  said,  speaking  by  Mr.  Jus- 
tice White,  after  quoting  from  the  report 
of  the  Commleelon  (pp.  338,  339) : 

"In  other  words,  it  was  held  that  the  rate^ 
which  was  unjust  and  unreasonable  solely 
because  of  the  (1  excess,  continued  to  be 
unjuat  and  unreasonable  after  this  rate  had 
been  reduced  by  from  ten  to  fifteen  dollars 
This  was  based  not  upon  a  finding  of  fact, 
— as,  of  eourse,  it  could  not  have  been  SO 
baaed, — but  rested  alone  on  the  ruling  by  tha 
Commission  that  It  could  not  oonsider  ths 
reduction  in  the  through  rate,  but  must 
confine  Ita  attention  to  the  12  terminal  rate, 
since  that  alone  was  the  subject-matter  of 
the  complaint.  Bnt,  as  we  have  previously 
shown,  the  Commission,  In  considering  tha 
terminal  rate,  had  expressly  found  that  it 
less  than  the  cost  of  service,  and  was 
therefore  intrinsically  just  and  reasonable, 
and  could  only  be  treated  as  unjust  and  un- 
reasonable by  considering  the  circumstan- 
ces of  the  cose;'  that  Is,  the  through  rat« 
and  the  tact  that  a  terminal  charge  was  In* 
eluded  in  it,  which,  when  added  to  the  |8 
charge,  caused  the  terminal  charge  aa  a 
whole  to  be  unreasonable.  Having,  ther«- 
fore,  decided  that  the  $2  terminal  charge 
could  only  be  held  to  be  unjust  and  unrein 
sonable  by  combining  it  with  the  charge  em- 
braced in  the  through  rate,  neceaaarlly  the 
through  rate  was  entitled  to  be  taken  into 
consideration    if   the   previous   oonelurioBi 
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cannot  be  in  re«aon  sud  that  the  inherent 
i«s*on*bIeneH  of  the  terminal  rate,  sepa.- 
ratelj  conaidBTod,  it  irrelevant  because  its 
reaaonablenesB  Is  to  be  determined  by  eon- 
riderlng  the  through  rate  and  the  terminal 
charge  contained  in  it,  and  yet,  when  the 
reasonableneas  of  the  rata  is  demonatrated, 
by  considering  the  through  rate  u  reduced, 
it  be  then  held  that  the  through  rate  ihould 
not  be  considered.  In  other  vorde,  two  ab- 
■olutaly  conflicting  propositions  cannot  at 
the  same  time  be  adopted.  Aa  the  finding 
^wu  that  both  the  terminal  charge  of  $2 
Oand  the  through  rate  as  reduced,  when  aepa- 
•  ratelj  coniidered,  were'just  and  reasonable, 
and  as  the  further  finding  was  that,  as 
consequence  o(  the  reduction  of  from  ten 
fifteen  dollars  per  car,  the  rates,  considered 
together,  were  just  and  reasonable.  It  fol- 
Iowa  that  there  can  be  no  possible  view  of 
the  case  by  which  the  oonolusion  that  the 
rates  were  unjust  and  unreaaonable  can  be 
nutained." 

The  tariff  schedules  of  the  appellees  make 
dear  the  separate  terminal  charge  for  de- 
Uvery  from  their  own  lines  to  the  Union 
Stodc  Yards.  We  quote  the  schedule  of  the 
Chicago  ft  Northwestern  Railroad  Company: 

"The  live  stock  station  and  stock  yards  of 
this  company  in  Chicago  are  located  at  Sfay- 
fair,  and  the  rates  named  herein  apply  only 
to  live  stook  intended  for  deliTcry  at  or  re- 
ceived and  transported  from  the  stock  yards 
of  the  company  at  Mayfair,  in  Chicago. 

"Upon  aU  live  stock  consigned  to  or  from 
the  Union  Stock  Tardt  in  Chicago  or  indus- 
tries located  on  the  Union  Stock  Yards  Rail- 
way, or  the  Indiana  State  Line  Railway, 
and  transported  and  delivered  to  or  received 
and  transported  from  said  Union  Btock 
Yards  or  said  industries  located  on  said 
Union  Stock  Yards  Railway,  or  the  Indiana 
State  Line  Railway,  aforesaid,  a  charge  of 
two  dollars  (92)  per  car  will  1»  made  for 
the  special  and  separate  service  of  transport- 
ing such  cars  to  said  Union  Stock 
Yards  or  to  said  Industries  on  said 
Union  Stock  Yards  Railway,  or  the  Indiana 
State  Line  Railway,  from  this  company's 
own  rails,  or  of  transporting  such  can  from 
said  Union  Stock  Yards,  or  said  industries 
on  said  Union  Stock  Yards  Railway,  or  the 
Indiana  State  Line  Railway,  to  tills  com- 
pany's own  rails." 

The  others  are  equally  specific.  In  some 
of  them,  as  in  the  Atchison,  Topeka,  k  Santa 
Fe  Railway  Company,  it  Is  provided : 

"The  attention  of  the  shipper  must  be  and 

Is  called  to  the  fact  that  the  transportation 

charge  on  live  stock  delivered  at  our  own 

«  yards  at  Conrith  in  Chicago  will  be  two  dol- 

S  lars   (92)   per  car  less  tlian  when  delivered 

*  at  the  Union  Stock  Yards*at  Chicago,  or  at 


industries  located  on  the  Union  Stock  Yards 
Railway  or  the  Indiana  State  Line  Rail- 
way, and  the  agent  should  ascertain  definite- 
ly at  which  point  the  shipper  desires  deliv- 
ery to  be  made.  The  live-stock  contract 
must  then  be  filled  out  ao  as  to  show  the 
correct  destination  and  rata  as  provided  if 
the  tariff  and  amendments." 

Further,  is  is  shown  by  the  affidavits  that 
the  amount  of  such  terminal  charge  is  not 
entered  upon  the  general  freight  charges  of 
the  companies,  but  is  kept  as  a  separate 
item.  The  Union  Btock  Yards  Company  Is 
an  independent  corporation,  and  the  fact,  if 
it  be  a  fact,  that  most  or  even  all  of  its 
stock  is  owned  by  the  several  railroad  com- 
panies entering  into  Chicago,  does  not  make 
its  lines  or  property  port  of  the  lines  or 
property  of  the  separate  railroad  companies. 

With  reference  to  the  reasonableness  of 
the  terminal  charge,  it  was  stipulated  on  the 
hearing  before  the  Interstate  Commerce 
Commission  that  all  the  testimony  taken  la 
the  former  proceedings  might  be  considered. 
It  also  appears  tbat  additional  testimony  was 
thera  offered.  None  of  this  testimony  has 
been  printed  in  the  record  presented  to  us. 
We  have,  however,  onr  former  decision  aa 
well  as  the  report  of  the  Commission  on  the 
recent  bearing,  and  alto  the  affidavits  filed 
on  this  application,  and  can  consider  them. 
It  appean  from  the  former  case  that,  after 
some  discussion,  when  testimony  was  being 
offered  on  the  question  of  reasonableness, 
the  Commission  snggested  that  it  was  prob- 
ably unnecessary  to  offer  further  evidence^ 
and  said  {p.  327): 

"To  remove  all  doubt  upon  that  subject, 
however,  if  it  is  not  clearly  found,  we  now 
find  that,  looking  entirely  to  the  cost  of 
service,  and  including  as  a  part  of  that  cost 
the  tracksge  charge  paid  the  Union  Stock 
Yards  &  Transit  Company  and  the  unload- 
ing charge  paid  that  same  company,  the 
amount  of  this  terminal,  if,  under  the  cir- 
oumstances  of  this  case,  it  Is  proper  to  im- 
pose, the  charge  is  reasonable.  If  any  modi- 
fication of  the  present  findings  is  necessary,  ^ 
t^ej  are  hereby  modified  tii  that  extent."  e 
'And  in  the  excerpt  put  into  the  mar^n  1b> 
the  opinion  of  this  conrt  is  a  statement  ot 
the  actual  and  estimated  expense  to  the  dif- 
ferent railroads  for  making  such  delivery, 
which  makes  It  quite  clear  that  the  charga 
was  a  reasonable  one.  This  finding  aa  to  tii« 
reasonableness  of  the  charge  was  rapeated 
again  by  the  Commission, 

In  Its  report  in  the  present  case  it  said; 

"The  original  case  did  not  show  the  eost 
of  making  delivery  of  other  kinds  of  car* 
load  freight  at  this  market,  but  the  present 
record  shows  that  the  average  cost  to  ons 
defendant,  the  Atchison,  Topeka,  k  Santa  Fs 
Railway  Company,  of  delivering  all  kinds  ot 
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ear  load  freight,  including  live  Btoek,  ii 
$G.40  per  car,  while  the  cost  of  deliveriiig 
live  stock  ia  not  f«r  from  (2  per  car.  The 
teetimonj  further  indicate!  th&t  the  average 
cost  of  delivering  all  kinda  of  ear-load 
freight  does  not  differ  much  in  the  saae  of 
the  Santa  Fe  from  that  in  the  caae  of  the 
other  defendants,  although  it  does  ap- 
pear that  several  of  the  defendant*  are  at 
greater  expense  than  C2  per  car  in  making 
deliver;  of  live  stock  at  the  stock  yards.  We 
think  it  fairly  appears  upon  this  record  that 
the  total  coat  to  these  defendants  ot  deliv- 
ering live  stock  at  the  Union  Stock  Yards, 
including  Uie  trackage  charge,  is  not  much, 
if  any,  above  one  half  the  average  cost  of 
hard  ling  all  oar-load  freight  in  the  city  of 


Under  those  eircumatances  It  seams  Impoa- 
dble  to  avoid  the  eonoluaion  tha^  eonaid- 


ered  ol  and  by  Itself,  the  terminal  charge  of 
92  a  car  was  reaaonabie.  If  any  shipper  is 
wronged  by  the  aggregate  charge  from  the 
place  of  shipment  to  the  Union  Stock  Yards, 
it  would  seem  necessarily  to  follow  that  the 
wrong  was  done  io  the  prior  chargea  for 
transportation,  and,  as  we  have  already  stat- 
ed, should  be  corrected  by  proper  proceed- 
ings against  the  companies  guilty  of  that 
wrong,  otherwise  injuoUee  will  be  done.  If 
this  chai^,  reasonable  in  itself,  lie  reduced, 
the  Union  Stock  Yards  Company  will  suffer 
loss  while  the  real  wrongdoers  will  escape. 
It  may  be  that  it  is  more  convenient  for  the  h 
Conuniasion  to  strike  at  the  terminal'charge,  ? 
but  the  eonvenienca  of  Commission  or  eourt 
is  not  the  measure  of  Justice. 

We  sro  nnable  to  Qnd  any  error  in  the 
conclusions  of  the  trial  judges,  and  their  W 
der  is  thereforo  affirmed. 
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CouBTB  (I  3M*>— Cbbdit  n>  jDDSimn  W 

SWIKB     ElATB  —  JUUBDlOnOK     Of     SO* 
PftXHI   COUBT. 

Ko  TcfuMl  by  the  eourta  of  on*  stato  to 
give  full  faith  ftnd  credit  to  the  Judgment  of 
that  of  KDOther  ia  ihown,  lo  a*  to  give  the 
Supreme  Court  of  the  United  State*  jarift- 
dietion  to  reviev  their  final  judgment  dis- 
mlMliig  a  ptDceedtns  b7  >  irUe  t«  set  adde 
a  Jndsment  umalliDg  her  marriage,  becaiue 
•aeh  Jodgment  deteimiDed  the  queatlon  ol 
the  legalitT  ol  her  marriage  agaiiMt  lier, 
where  It  appeari  that  sueb  other  oourt,  be- 
ing a  court  of  competent  jurisdiction,  and 
having  jurisdiction  of  the  paitiei  and  the 
•nbject-matter,  diimiued  ■  luit  b;  her  tor 
•eparate  maintenance  while  she  was  living 
apart  from  her  husband  for  allis^  jnatifla- 
bfe  eauic,  in  which  the  defense  was  that  aha 
never  became  the  wife  of  defendant,  becauw, 
at  the  time  of  her  alleged  marriage  to  him, 
ahe  had  a  husband  living,  which  all^ation 
was  supported  b^  evidence  at  the  hearing, 
although  the  dismissal  might  have  beoi 
merelv  upon  the  ground  that  aha  waa  not 
Juatified  In  living  apart  from  him,  if  ihe 
nade  no  attempt  to  prove  that  it  waa  la 
fact  upon  such  ftround. 

ed  Nota— For  othar  e»atK 
I  lOU;    Dec.  Dig.  |  UL'l 

INO.   1.] 


IN  BEROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  Judg- 
•nent  diimiasing  a  complaint  filed  to  set 
•side  a  judgment  annulling  a  marriage. 
Dlamlised. 

See  tame  case  below  in  court  of  appeal*, 
180  N.  Y.  4EE,  73  N.  E.  231. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  H.   Stewart  for  plaintiff  In 

Mr.  Oeorge  Zabrlakic  for  defandant  In 


•  *  Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court 1 

This  it  a  writ  of  error  to  review  a  judg- 
ment of  the  iupreme  court  of  New  York 
upon  the  ground  that  the  final  order  of 
that  court,  entered  pursuant  to  the  man- 
date of  the  court  of  appeals  of  New  York 
U  this  cace,  failed  to  give  full  faith  and 
endit  to  the  judicial  proceeding*  in  a  cer- 
tain action  determined  in  the  probate 
court  of  Suffolk  county,  Maaaachuaetta. 

The  facta  out  of  which  this  question 
arose  roaj  be  thus  summarized: 

The  present  plaintlfi!  In  error,  Georgia  L. 

*For  athsr  et 


Everett,  on  or  aboot  April  l*t,  ISVT, 
brought  this  action  in  the  aupmne  eonrt  of 
Kings  county.  New  York,  against  the  de- 
fendant in  error,  Edward  Everett,  alleg- 
ing that  she  and  the  defradant  were  law- 
fully Intermarried  in  that  count?  before 
a  juatiee  of  the  peace,  on  the  30th 
day  of  October,  ISM;  that  nnder  the  false 
pretense  liiat  that  marriage  would  never 
be  recognized  by  hia  family,  and  thai  a 
ceremonial  marriage  would  have  to  take 
place  before  a  minister  of  the  Gospel,  the 
defendant,  on  or  about  December  17th, 
,  fraudulently  instituted  an  action  In 
the  same  court  to  have  the  above  marria^ 
annulled;  that  the  plaintiff  had  a  valid  de- 
fenae  to  such  action,  but,  in  consequence  of 
fraudulent  representations  to  her  by  the 
defendant,  she  made  no  defense  therein,  by 
reaton  whereof  a  decree  was  rendered  on 
or  about  April  9th,  1888,  declarii^;  that 
the  alleged  marriage  between  her  and  the 
defendant  was  null  and  void;  and  that 
they  had  lived  and  cohabited  together  aa  < 
husband  and  wife  from  the  date  of  said 
mnrriage  dovrn  to  and  including  Jona  lit, 
18S1. 

The  specifle  relief  asked  in  this  caae, 
brought  in  1897,  was  a  judgment  that  the 
decree  of  April  9th,  18B8,  in  ths  eaaa 
brought  in  1887,  be  vacated  and  set  asid^ 
and  that  ft  be  adjudged  that  the  mar- 
riage between  the  plaintiff  and  the  d» 
fendant  was  binding  and  in  full  force  and 

The  defendant,  by  answer,  controverted  g 
all  the  material- facts  alleged  In  this  caae* 
relating  to  the  obt^nii^  of  the  above  d» 
cree  of  April  9th,  1S88.  He  set  forth  vail- 
ouB  grounds  of  defense,  but  none  of  tlm 
raised  any  question  of  a  Federal  natar*. 
He  made,  however  a  separate  special  da- 
fenae  herein,  based  upon  the  record  of  oe^ 
tain  prooeedings  in  the  probate  court  (d 
Snffolk  county,  Massachusetts. 

The  allegations  of  the  answer  aa  to  thoea 
prooeedings  were  substantially  these:  That 
on  or  about  February  Slat,  1895,  the  pres- 
ent plaintiff,  Geor^a  L.  Everett,  brought 
an  action  against  him  in  the  probate  court 
of  Suffolk  county,  Massachusetts,  claim* 
ing  to  be,  as  waa  the  defendant,  a  resident 
of  Boston,  and  also  claiming  to  he  his  lawful 
wife;  that  he  bad  failed,  without  Juatcauie, 
to  furnish  suitable  support  for  her  and  had 
deserted  her;  that  she  was  living  apart 
from  him  for  justiSable  cause;  that  she 
prayed  that  such  order  be  made  tor  her 
support  a*  the  court  deemed  expedient; 
that  process  was  duly  issued  out  of  the 
said  court  and  served  on  this  defendant, 
and  he  duly  appeared;  that  on  or  about 
March  21st,  18S5,  on  motion  of  this  de- 
fendant, the  court  ordered  the  plaintiff  to 
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tit  fat  Vbnt  tmMt  fun  ■pocidcationa  as  to 
JuM>,  wA«n,  and  tohtre  iha  hteame  the  Ui\o- 
fvl  wif0  of  the  defendant;  that,  puTsuani 
to  that  order,  on  or  about  April  lat,  1895, 
the  plaintiff  filad  In  tbe  aaid  probate  court 
ber  ipeaifications,  wherein  she  eta  ted  that 
■he  was  marriad  to  this  defendant  on  or 
about  October  31st,  1894,  In  Broolilyn, 
Naw  York,  by  John  Courtney,  Esq.,  justice 
of  the  peace,  and,  further,  that  a  legal 
marriage  according  to  the  lawi  of  the 
•tate  of  New  York  waa  entered  into  In  that 
(tate  between  her  and  thli  defendant  on 
or  about  April  lEth,  1888,  by  mutual  con- 
■ent,  connumniation,  acknowledgment,  and 
cohabitation  in  that  state,  and  that  such 
consent,  acknowledfpnent,  and  cohabitation 
continued  in  New  York,  and  also  in  Massa- 
chusetts, from  April  I6tb,  1883,  to  May 
SDth,  1S91,  at  which  time,  she  alleged,  this 
defendant  deserted  her.  She  also  stated 
in  her  petition  in  the  probate  court  "that 
ber  marriage  with  this  defendant  was  still 
9  —to  wit,  on  April  1  18BE — of  legal  force 
§  and  effect.  Tet  defendant  deserted  her  on 
*  oi'about  May  30,  IBSl,  and  had  contribu- 
ted nothing  to  her  support  since  that 
Ume."  'Thereafter,"  the  answer  alleged, 
this  defendant,  according  to  the  courie 
and  practice  of  the  said  court,  duly  an- 
■nered  the  said  petition,  and  admitted  that 
he  and  the  said  petitioner  were  married 
m  or  about  October  30,  1884,  in  Brooklyn, 
by  John  Courtney,  Esq.,  justice  of  the 
peace,  and  alleged  that  the  said  marriage 
had  been  duly  adjudged  to  be  null  and  void 
by  this  court  by  its  judgment  rendered 
April  Btb,  1888,  In  the  suit  brought  by 
tUs  defendant  against  the  plaintiff  herein 
for  the  purpose  of  having  the  said  mar- 
riage annulled,  which  is  the  same  judg- 
ment hereinbefore  in  this  answer,  and  al- 
io in  the  amended  complaint  herein,  re- 
ferred to.  In  respect  to  the  supposed  mar- 
riage beteen  this  defendant  and  the  plain- 
tiff herein, — alleged  in  the  said  apeciflca- 
tioDS  filed  by  the  plaintiff  in.  her  said  suit 
fai  the  probate  court  to  have  taken  place 
on  or  ^ut  April  IS,  1888, — this  defend- 
ant answered  that,  at  the  time  of  ths  said 
marriage,  performed  on  or  about  October 
30,  IS84,  by  John  Courtney,  justice  of  the 
peace,  and  both  at  the  time  of  the  alleged 
marriage,  stated  in  the  speciQcations  filed 
by  the  said  plaintiff  to  have  taken  place 
April  15,  1888,  and  at  all  other  times  aub- 
•equent  to,  as  wall  as  long  before,  Octo- 
ber SO,  1884,  the  aaid  plaintiff  was  the 
wife  of  one  William  O.  Morrison,  and  that, 
by  reostHi  thereof,  the  said  supposed  mar- 
riages between  this  defendant  and  the  said 
plaintiff,  by  her  allqfed,  were,  and  each  of 
them  was,  null  and  void.  Thereafter  auoh 
proeeedlnp  were  duly  had  that  Oie  said 


cause  came  on  to  b*  heard  and  was  beard 
by  the  said  probata  oonrt  upon  the  issnaa 
mieed  as  aforesaid  upon  this  defendant's 
said  answer  to  the  plaintiff's  said  petition, 
and  the  said  court  found  the  said  issnes  ' 
tor  this  defendant,  and  thereupon  made  ito 
decree  March  2S,  1897,  whereby  the  court 
found  and  decided  that  the  prayer  of  the 
plaintiff's  said  petition  ehottld  not  (a 
granted,  and  adjudged  that  the  said  peti- 
tion ha  diemwed;  and  that  the  said  judg- 
ment remains  of  record,  and  in  full  foroa 
and  effect"  ^ 

In  her  reply,  the  plaintiff,  admitting  e 
that  she  had  Instituted*  in  the  Maasachu*  • 
setts  court  the  action  above  referred  to,  ol- 
l^:ed  that  her  petition  in  that  case  woi 
one  "for  separata  maintenance,  and  that 
the  iuues  involved  In  the  present  action 
were  in  nowise  considered  in  that  action. 
.  .  .  that  said  petition  was  dismissed  up- 
on the  understanding  that,  in  ease  the  rela- 
tionship of  husband  and  wife  should  he  estab- 
lished between  the  plaintiff  and  the  defend- 
ant by  aaid  supreme  court,  and  upon  tha 
proceedings  pending  therein,  the  petition  for 
separate  support  was  to  be  renewed,  and  said 
judgment  of  said  probate  court,  the  county 
of  Suffolk,  oommonwcalth  of  Uassachusetta, 
entered  on  or  about  the  25th  day  of  March, 
1897,  did  not  determine  the  questions  at  is- 
sue in  ths  present  proceedings  and  waa  ca- 
tered with  leave  to  renew  tha  aaid  proceed- 
ings, as  hereinbefore  set  forth." 

There  was  a  finding  of  facts  in  the  present 
case  by  the  supreme  court  of  New  York,  ona 
of  which  was  that  the  plaintiff  and  the  d*- 
fendant  were  duly  married  before  the  justlca 
of  the  peace,  aa  above  stated,  and  that,  aft- 
er such  marriage,  they  lived  and  cohabited 
together  as  husband  and  wife  up  to  Juno 
1st,  1891,  and  that  she  was  never  married 
to  any  person  other  than  the  present  de- 
fendant. The  court,  by  its  final  decree,  oat 
aside  and  vacated  the  decree  of  April  Sth, 
1888,  annulling  the  marriage  before  the  ]n»' 
tie*  of  tha  peace,  and  adjudged  that  the  con- 
tract of  marriage  thus  evidenced  was  in  full 
force  and  effect.  That  decree  was  affirmed 
by  the  appellate  division.  It  ia  stated  in  tha 
opinion  of  the  court  of  appeals  that  ther* 
were  several  trials  and  appeals  in  this  ease 
to  the  appellate  division.  48  App-  Div.  47S, 
62  N.  Y.  Supp.  1042;  7S  App.  Div.  SSB,  78 
N.  Y.  Bupp.  IBS;  80  App.  Ihv.  019,  85  N. 
Y.  Supp.  922. 

Finally,  the  ease  wa«  carried  to  the  court 
of  appeals  of  Naw  York  [ISO  N.  Y.  462,  73 
N.  E.  231],  where  the  judgment  was  reversed 
February  21st,  1906,  but,  for  reasons  stated 
in  the  opinion  of  that  court,  the  reversal 
was  with  directions  to  dismiss  her  com- 
plaint upon  the  marlto.  That  decree  li  now 
here  for  review. 
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e  It  sppean  fimn  Iti  oplnloa  tliftt  tli*  «(mrt 
■  of  appeab  of*K«w  TotIe  adjudged  the  dael- 
aion  in  the  probate  ooort  of  Umutchiuatta 
to  be  ooncluaive,  »•  lietweaii  the  parties,  aa 
to  the  qneation  whether  the  plaintiff  wu  the 
wife  of  the  defendant,  entitled  to  be  reg:ard- 
•d  u  holding  that  relation  to  him.  The 
Mart  of  appeal*  of  New  York  aaid:  The 
UassBChnaetta  judgment  was  baaed  upon  the 
petition  of  the  wife,  and  it  waa  founded  upon 
the  allegation  that  ehs  wae  the  defendant's 
wife;  that  he  had  deierted  her  and  failed  to 
eontribute  to  her  inpport.  These  allegations 
of  fact  were  put  In  issne  by  the  defendant, 
ftnd  must  have  been  detormined  b;  the  court. 
An  exenipliSeaUon  of  the  judgment  record 
in  the  action  which  annulled  the  marriage 
was  presented  to  the  probate  court  and  ad- 
mitted in  evidence.  The  court  had  jurisdic- 
tion of  the  parties  and  the  subject-matter 
of  the  eontrovers;,  and  its  judicial  power  ex- 
tended to  everj  material  question  in  the  pro- 
eeeding.  The  detormlnattos  of  the  oonrt 
that  the  plalntEff  wae  not  entitled  to  the  re- 
lief demanded  in  her  petition  must  be 
deemed  to  have  included  the  question  as  to 
the  validly  of  her  marriage.  In  other 
words,  the  court  must  have  detormined  the 
question  whether  the  petitioner  was  In  fact 
the  defendant's  wife,  and  this  Involved  an 
Inquiry  with  respect  to  the  qnestion  wheth- 
er, at  the  time  of  her  marriage  before  the 
Justioa  of  the  peace  in  Brooklyn,  she  had 
another  husband  living.  There  waa  evidence 
before  the  court  on  that  question,  eince  the 
record  of  tha  Judgment  annulling  the  roar- 
riags  in  this  stato  waa  before  It  That  judg- 
ment of  a  liatM  stoto  was  entitled  In  the 
present  action  to  full  faith  and  credit  under 
the  Constitution  of  the  United  Btatea,  any 
■tatute,  mle,  or  procedure,  or  even  any  eon- 
itituUonal  provision  in  any  state,  to  the  con- 
trary notwithstRnding.  The  provlalon  of  the 
Federal  Constitution  with  respect  to  the 
force  and  effect  to  be  {^ven  to  the  Judgments 
of  other  states,  and  the  act  of  Congress 
passed  In  pursusnee  thereof,  is  the  supreme 
law  of  the  land,  and  any  statute  or  rule  of 
practice  in  this  stato  that  wonld  tond  to  de- 
_  traet  or  take  from  such  a  judgment  the  force 
e  and  effect  that  it  Is  entitled  to  under  the 
■  Federal  Constltution'and  in  the  etato  where 
rendered  must  be  deemed  to  be  inoperative. 
Bo  we  think  that  that  judgment  was  con- 
alnsive  upon  the  parties  to  this  action  with 
respect  to  all  the  questions  which  were  in- 
volved In  the  proceedings  and  decided  by  the 
court;  and,  dearly,  one  of  tbosa  questions 
waa  the  status  of  the  present  plalntifT.  She 
alleged  that  she  was  the  defendant's  wife, 
and  this  allegation  mnst  be  deemed  to  have 
been  negatived  by  the  decision  in  the  pro- 
Medlng." 
The  oonr^   In  addition,   considered   and 


disposed  of  Mms  qosstlons  of  a  non-Fsdanl 
nature  In  respect  to  which  tha  trial  court 
held  to  have  wrad.  But  it  thus  conclud- 
ed ito  opinion:  "There  are  many  other 
questions  in  this  ease  which  have  been  dis- 
cussed at  length  upon  the  argnment  and  ar« 
to  be  found  in  the  briefs  of  the  rcspectiva 
counsel,  but  It  is  nnneceesaiy  to  coniidar 
them.  We  think  that  the  Judgment  must  ho 
revereed;  and,  as  there  appears  to  bo  at 
least  one  conalualve  obatade  to  the  plain- 
tiff's sneeesa,  a  new  trial  would  be  naelesa, 
and  so  the  complaint  should  be  dismissed 
upon  the  merita."  The  one  conclusive  ob- 
stacle thus  found  to  be  in  the  plaintiff's 
way  was  the  judgment  of  the  Uaesachusetta 
court  In  the  action  bronght  by  the  plaintiff  ^ 
in  error  against  the  defendant  in  error.  •< 
*  We  have  no  concern  about  the  disposi*  • 
tion  made  by  the  stato  court  of  questions  of 
mere  local  law,  and  have  only  to  inquiro 
whether,  as  required  by  the  Constitution  of 
the  United  States,  it  gave  full  (aitb  and 
credit  to  the  proceedings  had  in  the  pro- 
bata court  in  Massachueetta  Const  art  4, 
S  1.  It  It  did,  the  judgment  must  be  af- 
firmed; otherwise,  reversed.  That  the  pro- 
ceedings in  the  lattor  court  wers  judicial 
in  their  nature,  and  that  the  New  York 
court  intended  to  give  them  full  faith  and 
credit,  oannot  be  doubted.  The  probata 
court  If  a  coort  of  record,  established  t^  ths 
general  eourt  of  Uassacbusetta  under  ih» 
authority  of  the  Constitution  of  the  com- 
monweath.  Hass.  Const.  1S22;  Hass.  Pub. 
Stat  1882,  chap.  166.  It  has  jurisdicUoa 
when  a  wife,  for  JnsUflahle  cause.  Is 
aetually  living  apart  from  her  husband, 
to  make  such  order  as  tt  deems  expedi- 
ent concerning  her  support  Ibid.  And 
when  it  has  jurisdiction  of  the  parties 
and  subject-mattar,  ito  decree,  until  re- 
versed or  modified,  is  as  ooncluslv*  la 
MassBohusetta  as  the  jndgmenta  of  other 
eourta  there.  Watta  v.  Watts,  160  Uaai. 
464,  23  LJtA.  IS7,  S»  Am.  Bt  Bep.  SOS, 
SB  K  E.  479;  Laughton  v.  Atkins,  1  Pick.  ^ 
SH5;  Dublin  V.  Chadboum,  10  Uaas.  488.  Jj 
•In  the  suit  in  Massaohusetta,  the  tnndsr  ■ 
mental  fact  was  put  In  Issns  as  to  whether 
the  plaintiff  waa  the  wife  of  the  defendant, 
and  entitled,  as  auoh,  to  sue  for  support 
while  living  apart  from  her  allied  husband. 
The  New  York  court  adjudged  that,  as  b^ 
tween  the  parties,  and,  so  tar  as  the  que^ 
tion  before  us  Is  ooncemed,  that  fact  had 
been  determined  by  the  Uassacbusetta  court 
adversely  to  the  plaintiff;  for  the  latter 
court  ruled,  aftor  hearing  the  parties,  that 
the  relief  asked  from  It  should  not  be  grant- 
ed, and  dismissed  the  plaintiff's  petition.  So 
reada  the  record  of  the  Maasacbuaetto  eourt 
It  is  s^d,  howavwr,  that,  for  anght  tlMl 
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kppeui  from  the  record  of  the  probttte 
court,  »a  prodneed  herein,  thftt  court  may 
h&TB  declined  to  grant  the  relief  aiked  bj  the 
alleged  wife  without  ooneidering  at  all  the 
fact  of  her  muriage,  hut  only  on  the  ground 
that  she  was  living  apart  from  the  defend- 
ant without  justifiable  cause.  But  the  an- 
■wer  to  thii  contention  is  that  the  queetion 
whether  the  plaintifl  was  the  lawful  wifa 
of  the  defen^nt,  as  well  aa  the  queition 
whether  ihe  was  entitled  to  leparate  main' 
tanance  while  living  apart  from  her  alleged 
hneband,  was  in  iune  In  the  probate  court, 
and  if,  in  order  to  prove  that  the  court  below 
gave  undue  faith  and  credit  to  the  Maasa- 
ehUBsetts  judgment,  the  plaintiff  was 
titled  to  ahow  b?  oral  testimony  that  there 
was  really  no  dispute  In  the  probate  court 
as  to  the  fact  of  her  being  the  wife  of  the 
defendant,  and  that  the  only  actual  dispute 
at  the  bearing  waa  whether  she  hod  justi- 
fiable canse  for  living  apart  from  him,  no 
•ach  proof  appears  to  bare  been  made  by 
ber.  No  bill  of  exceptions  as  to  the  evidence 
In  the  probate  court  seems  to  have  been  tak- 
m,  and  we  have  before  ns  only  a  record 
■bowing  that  the  plaintiff,  etalinli^  to  be 
the  wife  of  the  defendant  herein,  inad  for 
separate  maintenance  and  snppor^  alleging 
(hat  she  was  living  apart  from  him  for 
Justifiable  cause,  and  that  the  relief  asked 
was  denied  and  her  petition  dismissed 
without  asy  statement  of  the  specific 
grounds  on  whteb  the  court  proceeded,  and 
,  without  any  qualifying  words  Indicatii^ 
H  Out  the  decree  was  otherwise  than  upon  the 
■  merits  *as  to  the  issues  made.  We  eoncur 
with  the  court  of  appeals  of  New  Torh  in 
holding  that,  as  the  probate  oourt  had  jaris- 
dletioQ  of  the  parties  and  the  subject-matter. 
Its  judgment,  rendered  after  hearing,  that 
the  plaintiff  was  not  entitled  to  the  relief 
demanded  hy  her,  and  that  her  petition  be 
dismissed,  it  must  be  taken,  upon  the  record 
of  this  case,  that  the  latter  eourt  determined 
agidnst  the  plaintiff  the  fact  of  her  being  the 
wife  of  the  defendant  at  the  time  she  sou^t 
separate  maintenance  and  support. 

It  Is  doubtful  whether  tbs  plslntiff.  In 
pleadings  or  otherwise,  sufficiently  asserted 
any  right  belonging  to  her  under  the  Consti- 
tution of  the  United  SUtes.  But  if  it  were 
assumed  that  she  did,  the  result,  even  upon 
that  hypothesis,  is  that,  upon  the  present 
showing  by  the  plaintiff,  there  Is  no  substan- 
tial ground  to  contend  that  the  court  below 
did  not  give  euch  faith  and  eredit  to  the 
Jndgmesit  of  the  probate  court  of  Massachn- 
■stts  as  were  required  by  the  Constitution, 
and  therefore  this  court  has  no  authority 
to  teriew  the  flnsl  judgment  of  the  New 
York  court.     The  writ  of  amr  must  be 


U  la  to  ordered. 


(ns  TJ.  a.  :n  ) 

ROBERT  M.  PNYDKR.  JUNIOR,  and  Sybil 

M.  Bnyder,  m  Executon  of  the  Last  Will, 

and  Teatement  of  R.  M.  Snyder,  Decaassd. 

et  al.,  Plffs.  in  Err., 

J.  R08ENBAUU. 

Saun  (1  347*)— ACTioH   ion  Pnios— Dc- 

IXKBC— Defi  c  i£N  cr . 

1.  A  purchaser  of  cattle  and  feed  cannot 
defeat  a  recovery  of  all  of  the  purchase  mon- 
ey because  of  a  deficiency  in  the  stated 
aiQount  of  feed,  where  all  the  cattle  are  de- 
liveiad,  and  tlu  recited  amount  of  feed  U 
not  guaranteed,  and  he  acts  on  his  own  in- 

[Bd.  Note.— ror  other  cum,  sei  SoIm,  Cent 
Dig.  I  Kl;    Qac  Dig.  |  U7.*l 
Fl:KADina     (I     246*)  — AXEMDMKNT     ATTEB 

Tsui,— Sdkfkiss. 

2.  Allowing  amendment  after  full  trial  of 
a  declaration  seeking  recovery  of  the  entire 
amount  due  on  a  contract  for  purchase  of 
cattle  and  feed,  bo  aa  to  claim  recovery  for  the 
portion  Hhown  to  have  been  delivered,  du>nld 
not  be  denied  on  the  xromid  of  •arptlss. 

'  [Bd.    Note.— Far    other    eoMs,     sea    Plcodlns. 
Cant  Dig.  I  eu ;    Dm.  D1|.  I  KG.*] 

Sales  (i  847*)— Actiom  tob  Peicb— Lmh 
OK  Propebtt — SAHsrACTioN— ElmoT. 

3.  Recovery  on  a  contract  for  the  pur- 
chase of  cattle  cannot  be  defeated  because 
liens  existed  on  those  not  stated  to  be  sub- 

i'ect  to  liens,  where  the  possibility  of  such 
iens  was  contemplated  by  the  contract,  and 
they  were  satiafiea  out  of  the  purchase  money, 
[Sd.  Note.— ror  otbar  cases,  see  Ssln  Cent. 
D1«.  I  »B2;    Deo.  Dig.  |  MT.'J 

Sauib  (I  347*)— AtJiioK  roB   Pbio»— Dx- 

FBNSB. 

4.  Failure  to  deliver  cattle  within  the 
time  specified  by  the  contract  will  not  defeat 
a  recovery  of  Uie  purchase  money,  where,  I^ 
statute,  time  is  not  of  the  essence  of  the 
contract  unless  by  its  terms  expressly  so 
provided,  and  the  cattle  were  accepted  with- 
out objection  on  that  ground. 

(Ehl.  Note.— roT  other  chm,   SM   Sales,  tkoX. 
Dig.  I  >S9:    Dec.  OlK.  I  347.*! 
TKIAI.    (t    191*)— IKSTBDOTIOITS  —  A88DIIP- 

TioM  or  Disputed  Facts. 

E.  Instructions  should  not  be  given  as- 
suming that  a  contract  is  In  force,  if  its 
validi^  has  been  denied  and  its  execution 
is  claimed  to  have  been  abandoned. 

[Ed.    Not«.-~ror  other  caBss,   iM  Trial,   Cant. 
Dig.  I  121:    Dec.  Dig.  t  1)1. •! 
APPEAI.    and    EBBOR    (1    I06G*)— HABKLXSe 

Ebbos— I  KfftEucTioK  s— Defin  ition  . 

0.  A  defendant  setting  up  another  contract 
in  defense  of  an  action  to  enforce  payment 
for  property  sold  and  delivered,  which  plain- 
tiff allies  to  be  void  for  dures^  is  not  prej- 
udiced by  an  instruction  limiting  a  defini- 
tion of  duress  to  a  kind  as  to  which  there 
is  no  pretense  that  it  exists  in  the  case. 

[Bd.    Nats.— For  cthar  coaeii,   sea   Appeal   and 
Brror,  CeoL  Dig.  |  VSO;    Dee.  Dig.  |  IllGB.*] 
TBIAI,    (I    251*) — IlTSTBCdTONS— Apfuoa- 

Bujty  to  Puadinob, 
7.  That  undue  inQuenee  was  not  expressly 
pleaded  in  defense  of  a  contract  da«s  not 
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pfMlude    initruction*   defining   it,    if   factt 
*re  pluded  and  found  which  amount  to  It. 

IBd.  Not*.— Por  otber  casta,  H*  Trl&l,  C«nt. 
■   I  —     -       -       


I  W:    D*a.  I 


:.  I  »!.•] 


CocBTa  a  366*)  —  Statb  Statutb 
omcpnoN  Br  Fedbbal  Coubt. 
8.  Tha  Sapreme  Court  of  the  United  States 
vll]  uanme  that  a  refusal  by  a  purchaaer 
In  poiMaaion  of  pereonal  property  to  pay 
for  it,  to  Mtitfy  a  mortgage  lien  on  It,  or 
relcAM  It,  unless  the  seller  will  axeeut«  an- 
other contract  to  his  detriment,  which,  il 
Crsisted  in,  both  parties  nnderstand  wtll 
kd  to  an  immediate  foreclosure  and  the 
ruin  of  the  seller,  amounts  to  undue  influ' 
ence  witbin  the  meaninK  of  a  state  statute 
permitting  a  contract  to  be  set  aside  for 
*noh  cause,  until  the  supreme  court  of  ttie 
«tata  tajt  otfacrwise. 

{Kd.  Note.— For  othar  cuaa,  •••  Conrta,  Cent. 
TUg.  t  SST:    D*c  Dig.  I  3eS.*] 

CoKTBACn  (i  95*)— DnHEss — Fobcikq  Ex- 
Ecvnon 


SBortgagB  lien  on  It,  or  release  it,  unit 
•ellar  will  execute  a  contract  which,  if 
aiated  in,  both  parties  understand  will  lead 
to  an  immediate  foreclosure  and  the  ruin 
of  tbe  seller,  amounts  to  duress  which  will 
avoid  the  contract. 

tSd.    Note. — F^r   ether   catet,    •••    Contracts, 
C«it.  Die.  I  Ol;    D*o.  Die.  I  U.'l 


[No.  es.] 


IK  ERROR  to  the  Supreme  Court  of  the 
Territory  of  (%lahoma  to  review  a  judg- 
ment In  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  the  eonsid- 
aratjon  alleged  to  be  due  on.  a  contract  for 
the  sale  of  cattle  and  fodder.    Affirmed. 

Sae  same  case  below,  18  Okla.  16g,  89  Pae. 
S2S. 

Tho  tacts  are  stated  in  tbe  opinion. 

Meaara.  Gardiner  Iiathrop,  Arm  well 
tt.  Cooper,  John  E.  Wileon,  and  John  S. 
Wright  for  plaintiffs  in  error. 

Messrs.  O.  J.  Wrlshtsnuin,  J.  J.  Dar- 
lington, Carl  Meyer,  and  I^  W.  Lee  for  de- 
fendant in  error. 

Mr.  Justico  RolmM  delivered  the  opin- 
ion of  the  court: 

This  IB  a  writ  of  error  brought  by  the  ax- 
•eutota  of  Robert  M.   Snyder   to  reverse  a 
Judgment  upon  a  writton  contract  in  favor 
of  one  Strlbling,  aasigned  fay  him  to  the  de- 
fendant in  error,  Rosenbaum.    18  Okla.  108, 
80  Pae.  222.    The  contract  was  dated  Sep- 
tember 1,  1600,  and  purported  to  be  a  sale 
^  by  Stribling  of  12,700  head  of  steer  oattle, 
B  tlien  in  pasture  near  Gray  Horse,  Oklahoma, 
>  (d  which  12,500  were'to  be  counted  out  to' 
Om  purchaser;  with  particalkrs  as  to  ago. 
Also,  of  from  3,200  to  8,000  acrea  of  oon, 
1,400  acrea  of  CMie,  and  about  6,000  aeras  <a 
kiiy.  »U  near  the  same  plaoe.    Abo,  of  ear- 
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tain  hoTsea,  mules,  wagons,  and  ranch  outAt, 
empk^ed  I7  Stribling  about  the  said  cattla. 
By  a  later  clause,  the  farms  where  the  fodder 
was  were  specified,  and  it  was  added  that 
the  exact  acreage  was  not  guaranteed.  The 
agreed  price  was  1600,000,  to  be  paid,  flrat, 
by  the  transfer  to  Stribling  of  a  ranch  in 
Arizona,  with  the  herd  and  outfit  thereon,  at 
the  valuation  of  9160,000;  next,  by  tbe  as* 
sumption  of  an  encumbrance  of  9240,000  e« 
10,000  of  the  cattla  sold;  "the  balance  ... 
to  he  paid  ...  or  accounted  for  saU» 
faetorily  to  said  Stribling  within  .  .  . 
days  of  the  signing  of  this  instrument."  It 
was  agreed  that  10,000  of  tba  cattle  were 
free  from  emcumbrances  except  the  |240,000 
Just  mentioned,  and  that,  if  there  was  any 
encumbranea  of  the  remaining  2,000,  such 
encumbrance  should  be  deducted  from  the 
purchase  price.  "Said  oattle  to  be  counted 
within  fifteen  days."  Both  parties  to  the 
contract  were  experieneed  men. 

Stribling  alleged  performance  of  the  eon- 
tract  on  his  part  and  a  breach  I7  Snyder  in 
not  conveying  his  Arizona  ranch,  and  In  not 
accounting  for  a  cash  balance  of  96,200.  The 
answer  set  up  a  document  of  October  1,  1000, 
signed  by  Snyder  and  Stribling,  and  ad- 
dressed to  a  third  part^,  as  a  aupplemental 
oontract;  denied  performance  of  this  or  tha 
original  agreement  by  Stribling,  stating  va- 
rious details  of  failure,  and  alleged  fraud. 
The  replication  averred  that,  to  secure  an 
extension  of  time  for  the  payment  of  the 
mortgage  on  the  cattle,  referred  to  in  the 
original  oontract,  Stribling  and  Snyder,  on 
September  B,  made  an  agreement  with  tha 
holder,  by  one  part  of  which  Snyder  agreed 
to  market  enough  of  the  cattle  to  pay  the 
notes  that  were  overdue,  and  bj  which 
he  also  bound  himself  to  pay  the  other  mort- 
gage notes  as  they  fell  due.  Tbe  replication 
continued  that,  on  October  1,  ISOO,  Stribling  ^ 
had  delivered  the  oattle  and  other  proper^,  g 
and*that  Snyder,  being  in  possession  of  them,  ■ 
told  Stribling  that,  unless  he  signed  the 
document  set  up  in  the  answer,  he  would  not 
pay  for  tha  cattle  or  pay  the  mortgage  debt 
or  release  the  cattle;  that  both  partlw  un- 
derstood that  this  threat,  it  carried  out, 
would  lead  to  an  immediate  foreclosure  and 
Stribling's  ruin,  and  that,  in  those  circum- 
stances, characterised  u  duress,   Stribling 

There  was  a  trial  and  tbe  jury  found  for 
the  plaintiff.  It  made  in  addition  a  vary 
great  number  of  specal  findingSt  eatabllahing, 
subject  to  any  question  of  law  that  may  have 
been  reserved,  much  more  than  was  necessary 
to  Bupport  the  vardicL  It  found  the  foUow- 
ing  foots  among  others:  In  pursuance  of  tba 
September  contract,  12,391  head  of  cattle 
were  counted  out  to  tha  purchaser,  and  tha 
counting  of  the  rest  of  the  12,000  was 
itopped  by  the  purchaser's  agent,  he  bdng 
■atlsfied,  and  thiara  being  enough  e*ttlt  Ip  .^1,^ 
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light  to  make  up  the  toUl.  After  the  eonnt, 
on  or  »boMt  September  26,  1900,  the  pur- 
diuer  took  poMetsion,  and  Btribling  then 
ceased  to  ezereiM  control  over  the  property. 
Thu  Included  12,600  bead  of  cattle,  tiie 
bonei,  mules,  vagons,  harneea,  paaturea, 
camp  outfit,  and  such  feed  aa  was  there. 
Stiibling  a«ked  Snyder  tor  a  settlement,  and 
Snyder  made  no  objection  to  the  eorrectncM 
of  the  ecmnt  or  to  the  representations  a*  to 
the  acreage  of  feed,  or  to  Stribling"*  per- 
formance otherwise,  but  nevertheless  refused 
to  do  his  part.  Be  sold  the  cattle  again  by 
a  tranaaction  which  It  is  not  necessafy  to 
trace,  and  the  negotiations  concerning  which 
were  not  known  to  Stribling  at  the 
time  of  Snyder's  threats  mentioned  in  the 
replication,  and  of  the  signing  of  the  docu- 
ment of  October  I.  The  threats  alleged  are 
found  to  haVe  been  made  and  to  have  In- 
duced Stribling  to  sign,  withont  other  con- 
sideration. At  this  time  the  value  of  the 
cattle  waa  going  down,  and  that  of  the 
Arizona  property  was  going  up,— facU  thnt 
may  partly  account  (or  Snydet^a  conduct.  It 
b  found  that  he  wanted  to  avoid  tie  8ep- 
„  tember  contract,  and  to  get  the  cattle  by 
9  merely  diBcharging  the  liens.  But  the  par- 
?  ties  did  not  carry  out  the* provisions  of  the 
October  document,  and  upon  this  finding  and 
the  finding  as  to  the  pressure  under  which 
It  was  executed,  it  is  unnecessary  to  state 
its  proTiiions.  They  were  more  onerous  to 
Stribling  in  several  respects,  requiring  a  fur- 
ther count,  and  forfeiting  the  Arizona  prop- 
erty if  the  full  number  was  not  turned  over 
and  payment  made  for  any  deliciency  within 
five  days  of  the  count.  All  fraud  on  Strib- 
ling's  part  is  negatived,  and  the  upshot  of 
the  whole  matter  ii  that  he  performed  his 
contract  in  every  respect  except  that  there 
waa  not  so  much  fodder  as  waa  supposed,  and 
for  that  the  jur;  made  an  allowance  of 
|»,000. 

The  argument  for  the  plalntifTs  in  error 
discusses  the  evidence  at  treat  length.  But 
we  shall  deal  only  and  very  brieflj  with  the 
rulings  that  seem  to  us  to  require  notice.  It 
fs  enough  to  ss;  at  the  outset  that  there  was 
some  evidence  to  support  the  special  Sndiuts 
that  we  have  mentioned.  But  it  is  urged 
that,  this  being  a  suit  upon  the  contract,  if 
it  was  not  perfomied  to  the  letter,  the  plain- 
tiff cannot  recover.  The  judge  Instructed  the 
Jury  that  a  contract  of  this  kind,  [or  the  de- 
livery of  a  censin  nnoiber  of  cattle,  Is  sever- 
able, snd  that,  if  the  whole  number  of  cattle, 
ot  the  full  number  of  acres  of  feed,  were  not 
delivered,  still  the  plaintilt  could  recover  the 
contract  price,  less  an  allowance  for  the  dam- 
age occasioned  bj  the  failure.  This  ts  as- 
signed as  error.  It  is  onnecessary  to  con- 
Adv.  Opa.  Oct.  Term,  1900. 


alder  whether  the  construction  of  the  con- 
tract waa  too  liberal  in  favor  of  the  plain- 
tiff, or  whether  it  embodied  the  understand- 
ing upon  which  such  dealings  take  place.  Ih« 
jury  found  that  all  the  cattle  were  delivered. 
As  to  the  deficiency  in  the  acreage  of  fodder, 
the  contract  stated  that  the  precise  amount 
was  not  guaranteed,  and  the  jury  found  that 
Snyder  was  acting  on  his  own  inspection. 
The  deficiency  did  not  go  to  the  root  ot  th» 
contract  Furthermore,  if,  sfter  the  partiea 
have  had  a  full  trial,  and  after  such  speoifl* 
findings  aa  were  made,  any  amendment  wers 
necessary,  which  we  are  far  from  intimating,  ^ 
no  doubt  it  would  be  allowed.  The  defend-  9 
ant  suffered  no 'possible  surprise.  See  also  ■ 
Wilson's  Eev.  k  Anno.  SUt.  (Okla.)  IS03, 
I  4344. 

It  is  objected  further  that  the  other  oab- 
tle,  above  the  10,500  mentioned  in  the  con- 
tmct  as  mortgaged,  and  the  fodder,  wer* 
subject  to  liens  for  about  $110,000.  But 
this  possibility  was  contemplated  by  the  con- 
tract, the  liens  were  satisfied  out  of  the  pur- 
chase price,  and  no  harm  was  done.  Finally, 
it  is  said  that  the  delivery  was  not  mad* 
within  fifteen  days.  But,  by  statute,  time  U 
not  of  the  essence  of  a  contract,  "unless  by 
its  terms  expressly  so  provided."  Wilson'a 
Rev.  t  Anno.  Stat.  (Okla.)  1903,  %  809. 
The  delay  was  not  the  fault  ot  Stribling, 
due  to  Snyder  and  his  agents.  Th« 
csttle  were  accepted  without  objection  oa 
that  ground,  and,  if  the  delay  could  bav* 
been  complained  of  under  the  cireumstancea» 
performance  od  diem  was  waived. 

The  other  principal  defense  and  th« 
ground  of  counterclaim  relied  upon  waa  th* 
alleged  contract  of  October  1.  As  the  va- 
lidity of  this  oontract  was  denied  and  tba 
execution  of  it  said  to  have  been  abandoned. 
9  the  judge  was  right  hi  refusing  In- 
structions that  aasumed  it  to  be  In  force. 
But  complaint  is  made  of  an  inatmctlon  t» 
the  jury  in  the  language  of  tha  statutes  M- 
to  duress  and  undue  infiuenoe.  Probably' 
through  a  mechanical  altp,  only  a  part  of 
the  statute  aa  to  duress  was  recited,  so  that- 
fraudulent  confinement  of  the  person  seemed 
to  be  stated  aa  an  exhaustive  definition. 
But  this  did  not  hurt  the  defendant,  if,  for 
no  other  reaaon,  because  there  was  no  pre- 
tense ot  duress  In  that  sense.  The  Judg» 
then  went  on  to  quote  the  definition  of  on* 
form  of  undue  influence,  as  "taking  a  grossly 
oppressive  and  unfair  advantage  of  anotber'a 
necessities  or  distress."  Wilson's  Rev.  It 
Anno.  Btat.  (Okla.)  1903,  t  746.  It  is  ob- 
jected that  undue  influence  was  not  pleaded. 
But  the  facts  were  pleaded  and  were  found 
by  the  jury  in  like  form.  We  should  assuma 
that  tbose  fa«ta  amounted  to  undue  influeiM» 
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within  tlta  meaning  of  Qie  OkUhonw  ati.t- 
^  ntsa  until  the  supTeme  court  of  ttie  attte 
g  ujB  otherwiH.  But  it  ia  said  tiiat  they 
■  do  not  amoimt  to  dure***  and  therefore  an 
iDBtmctJon  thould  have  been  given,  u  asked, 
thtt  there  waa  no  evidence  of  duress.  We 
•ee  so  rensoQ  tor  not  following  the  opinion 
of  the  territorial  court,  that  the  facts  also 
<x>iuitituted  duress  within  the  meaning  of 
the  statute.  See  SiIsb«ev.WGhbeT,  171  Mass. 
378,  SO  N.  E.  G55.  But  it  does  not  seen 
to  matter  what  they  are  called  if  they  are 
found  to  have  existed.  Furthermore,  we  see 
no  ground  oa  which  we  eon  go  behind  the 
flndiog  that  neither  side  carried  out  the  al- 
leged October  contract  There  was  some  evi- 
dence to  that  effect,  and  we  are  not  con- 
cerned with  Its  weight  We  do  not  think  it 
necessary  to  mention  all  the  points  that  we 
haTe  examined.  Upon  the  whole  case,  we  are 
of  opinion  that  no  error  of  law  ia  disclosed 
that  entitles  the  plaintiffs  in  error  to  a  new 
triaL 


<tli  V.  B.  Ml.> 
LATHROP,    SHEA,  A   HENWOOD   COM- 
PANY, PUT.  in  Err., 


BxuoTAi.  or  Oacbes  (|  89*)— Coderkd- 

AHTS— DifiUIBBU.    AA   TO    BXBIDEHT— I^- 
WECt. 

The  dlsmiMkl,  against  the  contention  ol 
plaintiff,  after  the  expiration  of  the  time 
prescribed  by  statute  for  the  removal  of 
causes  from  the  state  to  the  Federal  court, 
ot  an  action  which  was  brought  against  a 
TMident  and  a  nonresident,  so  far  as  it  af- 
fects the  former,  does  not  deprive  the  state 
court  of  Juriadiction  to  proceed  with  tha 
cause  against  the  latter,  or  entitle  him  to 
remote  the  cause  to  the  Federal  court 

nia.   MoU.— For   otber  ewai.   Me   Remorl 
Csiuea,  Cent.  DIk-  I  73;    Dae.  DU.  I  t>.*] 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  DIatrict  of 
New  York  to  review  an  order  setting  aside 
the  service  of  summons  and  dismissing  an 
action  brought  to  recover  the  amount  al- 
leged to  ba  due  on  a  construction  contract, 
which  had  been  removed  to  it  from  a  state 
eourt.    Reversed. 

See  same  case  below,  160  Fed.  666. 

The  facta  are  stated  in  the  opinion. 

Mr.   cn«reiio«  H.   Bnahncll   for   plali 
tiff  in  error. 

Hr.  OL  WftllOT  Arts  for  defendant  In 


Hr.    Justice    McKeaius    deliversd    the 
opinion  of  the  court: 

The  parties  were  reipeotivelj  plaintiff  and 
defendant  in  the  eonrt  below,  and  we  shall 

I  designate  them. 

The  plaintiff  brought  suit  against  the  do- 
fendant  and  the  Pittaburg,  Shawmont  A 
Northern  Railroad  Company  in  the  supreme  ^ 
^court  of  Erie  county.  New  York,  for  the  aum  ^ 
of  $43,038.88,  upon  a  contract  entered  into  • 
between  the  defendant,  the  Interior  Con- 
struction A  Improvement  Company,  and  the 
plaintiff,  by  which  the  construction  company 
agreed  to  construct  certain  portions  in 
Pennsylvania  and  New  York  of  the  line  of 
the  railroad  company,  and  for  materials 
and  the  use  of  certain  articles  by  the  rail- 
road. It  Is  allied  In  the  petition  of  the 
plaintiff  that  the  railroad  company  was  or- 
ganised  by  the  consolidation  of  other  rail- 
road companies,  and,  for  the  purpoM  of 
carrying  out  the  plana  of  such  eon- 
aolidation,  undertook  the  construction  of 
a  railroad  from  certain  points  in  Penni^l- 
vania  to  the  village  of  Angelica,  In 
the  atata  of  New  York.  That  in  pursuance 
of  this  purpose  the  railroad  company  en- 
tered into  a  contract  with  the  construction 
company,  and  in  payment  for  the  construc- 
tion of  the  railroad  agreed  to  laaue  and  did 
issue  to  the  company  ita  stock  and  bonds, 
which  were  largely  In  excess  ot  cost  of  con- 
struction. That  the  construction  company 
was  organized  solely  for  the  purpose  of 
building  the  railroad,  and  to  aecure  to  the 
promoters  and  organisers  thereof  the  proflta 
to  be  made  by  the  construction  of  the  rail- 
road and  the  manipulation  of  securities. 
That  the  officers,  directors,  and  owners  of 
the  majority  of  the  capital  stock  of  the 
railroad  had  like  relation  to  the  oonstrue- 
tion  company,  and  the  management  of  tha 
latter  was  controlled  by  them.  And  it  is 
averred  that  the  construction  company  was 
the  agent  and  representative  of  the  railroad 
company,  and  that  the  latter  became  and  is 
responsible  and  liable  for  the  acta  and  ob- 
ligations of  the  construction  company.  Due 
performance  by  plaintiff  of  ita  contract  la 
alleged- 
It  ia  further  alleged  that  tha  railroad 
company  Is  a  New  York  corporation  and 
the  conatruction  company  Is  a  New  Jersey 
corporation. 

There  was  personal  service  of  the  sum- 
mons on  the  railroad  company  on  the  24th 
of  October,  1004.  That  company  appeared 
and  anawered.  The  service  upon  Uia  con- 
struction company  was  made  osi  the  ISth 
of  November,  1B04,  by  serving  the  nonmons  « 
on  the  secretary  of  stata  *  of  the  state  ? 
of  New  York,  Tb»  construetioa  company 
mode  a  motion  to  set  ande  tlie  sarriee  al 
summons  on  the  gronnd  Uiat  ft  waa  Ir- 
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n^lar  and  void.  The  eompaii]>  mule  do 
other  Kppeoruiae.  The  moUon  was  denied, 
Mid  Appcnl  was  taken  to  the  appellate  dj- 
viaioD  of  the  court.  That  court  affirmed 
the  ruling,  and  denied  leave  to  appeal  to 
the  court  of  appeals.  The  eonatruotioD 
oompanf*!  time  to  answer  was  extended  to 
FebniaiT  0,  1905,  and,  upon  motion  ol  the 
eompanj,  the  case  waa  remored  to  the  Unit- 
ed States  eircutt  court  an  the  ground  of 
a  eeparable  oontrovenf,  bnt  waa  aubee- 
fnentiT  remanded  upon  motion  of  the  plain- 
tiff. The  motion  to  set  aside  the  servioe  of 
■anunons  was  denied.  13S  Fed.  619.  Upon 
the  return  of  the  ease  to  the  state  oourt,  a 
motion  waa  made  bf  the  construction  com- 
pai^  to  extend  its  time  to  appear  and  an- 
swer in  the  action  until  twenty  dayg  alter 
the  determination  of  the  motion  then  pend- 
ing, made  In  behalf  of  the  railroad  eom- 
penf,  to  compel  the  plaintiff  to  elect  which 
defendant  it  wonld  proceed  agi^nst,  to  the 
•xeloilon  of  the  other.  The  motion  waa 
denied,  also  that  made  by  the  railroad  com- 
pany. The  referee  to  whom  the  fisnee 
raised  by  the  nUIroad  company  had  been 
rtferred,  to  hear  and  determine,  reported 
dlamlssing  the  complaint  as  to  that  oom- 
pany  and  judgment  thereon  waa  entered  on 
tlw  2Sth  of  Octolwr,  1005.  The  judgment 
was  affirmed  by  the  appellate  division  of  the 
■apieme  oourt.  But,  pending  the  appeal, 
npon  motion  of  the  conatmction  company 
the  case  was  removed  to  the  circuit  court, 
tmt  that  oourt  remanded  the  oaae,  saying 
that,  "imtil  the  determination  of  the  ap- 
peal by  the  codefendant,  in  the  absence 
of  fraud  or  improper  joinder  of  defendants 
for  the  purpose  of  interfering  with  or  ob- 
itmcting  the  construction  company's  right 
of  removal,  it  is  not  thought  that  a  separa- 
ble eontroverey  exists."  143  Fed.  es7. 
•*  On  the  23d  of  Beptember,  1905,  on  alHda- 
•  vlt  of  the  default  of  the  •construction  com- 
pany having  been  filed,  an  order  waa  made 
tn  the  supreme  court,  reciting  the  fact,  and 
the  facte  allowing  meh  defanlt,  and  appoint- 
ing ■  referee  "to  take  proofs  of  the  cause 
<d  action  set  toiQt  In  the  plaintiff's  com- 
plaint." The  referee  reported  that  there 
waa  due  plaintiS  the  *um  of  $47,323.01. 
The  report  waa  oonflrmed  and  judgment  en- 
tered for  that  amount. 

Subsequently,  the  appellate  division  hav- 
ing sustained  the  judgment  dismissing  the 
aetitMi  as  to  tlie  railroad  company,  tlie  ease 
was  again,  on  the  motion  of  the  company, 
rsnoved  to  the  elrenit  court,  and  a  motion 
made  in  that  court  to  set  aside  the  service 
of  summons  on  the  construction  company, 
•ad  to  vacate  the  judgment.  Concurrently 
with  that  motion,  plaintiff  moved  to  re- 
mand tlw  ease  to  the  state  court  The  mo- 
ttoa    of    the    euusli  uction    eompany    waa 


granted,  and  the  aetioo  dtemleaed  for  waal 
of  jurisdiction  over  tlie  eompany.  ISO  Fed. 
068. 

The  motion  waa  granted  on  the  groond 
that  the  facts  showed  that  the  compai^ 
hod  ceased  to  do  business  In  the  state  and 
held  no  property  therein. 

It  will  be  seen  that  a  question  of  Juris- 
diction alone  ie  preeented,  the  elrcuit  courf 
certifying  "that  no  evidenoe  was  intro- 
duced npon  the  hearing  of  the  motion,  tlie 

"1.  Whether  this  court  had  obtained  ju- 
risdiction over  this  defendant  by  the  serv- 
ice of  a  summons  npon  ths  secretary  of 
state  of  the  state  of  New  York,  as  provided 
by  j  10  of  the  general  corporation  law  of 
said  sUte  of  New  York. 

"2.  Whether  the  proceedings  In  and  the 
decisions  of  the  courts  of  tlie  state  of  New 
York,  construing  said  corporaUon  law,  wera 
controlling  npon  thla  conrL 

"3.  Whether  the  proceedings  taken  bf 
said  defendant  in  said  state  conrt  are  fW 
judioata   npon   defendant." 

But  there  la  a  question  of  jurisdictitm 
paramonnt  to  that  passed  on  by  the  circuit 
court.  It  will  be  observed  ttiat  the  action  ^ 
against  the  railroad  company  was  not  dis-  JJ 
missed  by*pIaintiS,  but,  agsinst  Its  contea-  • 
tlon,  by  the  supreme  etmrt  of  the  etata, 
whose  Judgment  was  affirmed,  also  against 
its  contention,  1^  the  appellate  division  ol 
that  court.  This  did  not  take  jurisdictiom 
from  the  state  oourt  to  prooeed  against  tba 
conatmction  oompony,  nor  make  the  jndp 
ment  against  It  invalid. 

It  waa  held  in  Poweia  v.  Cheeapeake  k  0. 
B.  Co.  169  U.  8.  02,  42  L.  ed.  073,  18  Sup. 
Ct.  Rep.  2S4,  that  a  case  may  beoome  r*- 
movable  after  the  time  prescribed  Yij  stat- 
ute, upon  the  ground  of  a  separate  contro- 
verey,  upon  the  subsequent  discontinuance 
of  the  action  by  the  plaintiS  against  the  de- 
fendants, citizens  of  the  same  state  wiUt 
the  plaintiff.  In  Whitcomb  v.  Smithson, 
ITS  U.  S.  at  637,  44  L.  ed.  at  804,  20  Sup. 
Ct.  Rep.  at  249,  the  Powers  Case  was  com- 
mented on,  and  a  different  effect  was  as- 
cribed to  a  ruling  of  the  court  dismissing 
the  action  as  to  one  of  the  defendonta  than 
to  a  diecontinuaaoa  1^  the  voluntary  aet 
of  the  plaintiff.  The  action  was  against 
Whitcomb  and  another,  who  were  receivers 
of  the  Wisoonsin  Central  Company,  and  the 
Chicago  Qreat  Western  Railway  Company, 
tor  personal  injuriea  received  1:^  Smithson 
while  serving  the  Chicago  Great  Weatem 
Railway  Company  as  a  locomotive  fireman 
in  a  collision  between  tite  loccHnotive  on 
which  he  was  at  work  and  anothu'  loeo- 
motive  operated  I7  the  reoeivara  ^^olnted 
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bf  United  StktM  elrenit  court,  Tha  caw 
came  to  trial,  and,  at  the  elo»  of  the  tei- 
ttmoiij,  ooudhI  for  the  Chicago  Great 
Weatani  Railway  CompaE^  moved  that  the 
Jury  be  "Inatrueted  to  return  a  verdict  in 
1)eha1f  of  that  defendant,"  vbich  motion  the 
eonrt  granted.  An  application  vrb  then 
made  by  the  reoeiverB  to  remove  the  caee  to 
the  eircuit  court  of  the  United  States,  vbich 
waa  denied.  The  court  instructed  the  jurj 
to  return  a  Terdlct  for  the  railway  com- 
panj,  which  waa  done,  and  thereupon  the 
case  went  to  the  jury,  who  returned  a  ver- 
dict against  the  receiTen,  upon  which  jndg- 
metit  was  entered.  The  judgment  was  af- 
firmed by  the  lupreme  court  of  Minnesota 
[71  Minn.  216.  73  N.  W.  853],  to  which  a 
writ  of  error  waa  iaaued  from  this  court. 
H  Paaaing  on  motions  to  diamias  or  affirm,  and 
^  answering  the  contention  of  the  raoeiTers 
'  that  they'aoquired  the  right  of  remoral  as 
thou^  they  were  tlie  aole  defendanta,  when 
tlie  court  directed  a  verdict  in  favor  of  the 
railway  company,  fhia  court  aald  by  the 
chief  juatioe:  "Thli  might  have  been  ao  If, 
when  the  eanae  waa  called  tor  trial  in  the 
■tate  court,  plaintiff  had  discontinued  hit 
action  against  the  railway  company,  and 
tbarel>y  elected  to  prosecnte  it  against  the 
Mceivers  solely,  instead  of  prosecuting  it 
e>fi  the  joint  cause  of  action  set  up  in  the 
eomplaint  a^inst  all  of  the  defendante. 
Powers  T.  Cheaapeake  t  0.  R.  Co.  169  U.  S. 
02,  42  L.  ed.  673,  18  Sup.  Ct  Rep.  264. 
But  that  is  not  this  case.  The  joint  lia- 
bilify  was  insisted  on  here  to  the  close  of 
the  trial,  and  the  nonliability  of  the  railway 
eompany  was  ruled  in  invitum.  .  .  . 
This  was  a  ruling  on  the  merite,  and  not 
ft  ruling  on  the  question  of  jurisdiction.  It 
was  adrerae  to  plaintiff,  and  without  his 
assent,  and  the  trial  court  rightly  held  that 
It  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  to  enable  the  other 
defendanta  to  prevent  plaintiff  from  taking 
ft  Terdlct  against  them." 

The  Whitcomb  Case  and  the  Powers  Case 
ftM  commented  on  and  impliedly  approved  in 
Cheaapeake  ft  O.  R.  Co.  v.  Dixon,  170  U.  B. 
137,  138,  45  L.  ed.  124,  12B,  21  Sup.  Ct 
Bep.  67,  and  again  in  Kansas  City  Suburban 
Belt  R.  Co.  T.  Herman,  187  U.  S.  63,  47  I^ 
ed.  76,  23  Sup.  Ct  Rep.  24;  Fritslen  v. 
Boatmen'*  Bonk,  212  U.  S.  372,  63  L.  ed. 
SS7,  20  Sup.  Ct  Rep.  366.  See  also  Ala- 
bama G.  8.  B.  Co.  T.  Thompson,  200  U.  S. 
206,  00  L.  ed.  441,  26  Sup.  Ct  Bep.  161, 
4  A.  ft  E.  Ann.  Cas.  1147. 

It  follows  from  these  views  that  the  or- 
der of  the  Circuit  Court  setting  aside  the 
aervica  of  the  summon*  on  the  construction 
company,  and  vacating  the  judgment 
against  It,  and  dismissing  the  action,  must 
b«  reversed  and  the  oftuse  remanded,  with 


directions  to  grant  the  motion  of  plaintiff 
to  remand  tha  case  to  tha  Supreme  Conit 
o{  the  state  of  New  York. 


mi  V.  a.  to.) 

VXROINIA-CAROLIHA  CEEUIOAL  OOU* 

PANY,  Plff.  In  Err., 

J.  P.  KIRVEH. 
CotTRTS  (I  896*)— SupBEUB  CODBT— Speci- 

FIOATTOnS  OF  Bbbob. 
1.  An  assignment  of  error  in  a  state  court 
which  has  refused  to  give  effect  to  a  judg- 
ment of  a  circuit  oourt  of  the  United  States 
in  deciding  a  controversy  before  it,  which 
states  the  refusal  of  the  trial  court  to  give 
proper  and  full  credit  to  the  judgment  of 
the  circuit  court,  thereby  denying  to  the 
complaining  P^rty  "a  ri^ht  arising  under 
the  authority  of  the  United  States,"  does 
not  lack  certainty  of  specification,  so  as  to 
prevent  the  Supreme  Court  of  the  United 
Statea  from  talcing  jurisdiction  of  tha  cause. 

[Bd.  Nota.— Far  other  cssea,  see  CuurU,  Cant 
Dfl.  g  1DS0:    Dec  Dig.  I  Xt^M 

JunauENT   {|    622*)  —  CaNCi.usivBNEBB — 

tuxsttons  Not  Presented. 
.  A  judgment  upon  a  promissory  note 
siven  for  the  price  of  fcrtilisera  in  an  action 
in  which  injury  to  defendant's  crops  because 
of  their  bad  quality  was  not  set  up  aa  a  d^ 
fense  does  not  preclude  a  separate  suit  to 
recover  such  damages. 

[Bd.  Hots.— For  other  cas«,  am  Jadgmw^ 
0«nt  DiK-  1  lUt;    Dec  Die-  I  Sa.n 

BsTOPTVL  (I  6S*)-—PoBrnoH  is  JuDidai 

PBOCEEDIITG — EXCLUDXD    IWfehbe. 

3.  A  plaintiff  is  estopped  to  urge  that  ft 
defense  which  was  excluded  upon  his  obje»- 
tion  was  involved  in  the  action  and  con- 
cluded by  the  judgment. 

IBd.  Not*.— ^r  etlwr  oases,  •as  Bstoppat, 
CniL  Die  I  IM:    Dwi.  Die.  I  «.*] 

CouitTB  (I  886*}— ST1.TS  DioiaioiT— BLrrEct 
ON  FroxKai.  Govbi*. 

4.  The  decision  of  the  highest  court  of  ft 
state  upon  the  question  whether  or  not  the 
state  statutes  require  claims  for  damages 
because  of  poor  quality  of  material  for  the 
purchase  price  of  wblcb  a  note  waa  given  to 
be  set  up  in  an  action  on  the  note,  so  as  to 
be  concluded  by  the  judgment,  ia  binding  oft 
the  Federal  courts. 

[Bd.  NotB.— For  other  cases,  sea  Conit^  Cent 
Dift.  1  H7;    Deo.  Sis.  |  VM.*} 

[No.  18.] 


JN  ERROR  to  the  Snpreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
ment affirming  a  judgment  of  the  Common 
Pleas  Circuit  Court  for  Darlington  Conn^, 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff^ 
crops  through  the  bad  quality  of  ferUliMT 
parehaaed  from  defendant.    Affamed. 


IB  in  Dae.  ft  Am.  Dlas.  IMT  to  data,  ft  Rep'r  Indaias 
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Bee  Mune  cmm  below,  77  S.  C.  493,  BS  S.  B. 
iU. 

Tlie  facts  an  sUUd  in  ths  oplnton. 

Uewn.  P.  A.  Wlllcos,  Frederic  D. 
HoKenneTt  ?•  L-  Willooi,  and  Henry  E. 
Davi«  for  plaintiff  la  error. 

Hesm.  Cbarlee  A.  Donglai,  W.  F. 
StflTenBOii,  and  E.  0.  Woodi  for  detandant 

"  *  Ur.    JuBtlca    UcKenna    delivered    the 
o^atoD  of  the  court: 

This  caee  involves  the  question  as  t« 
whether  the  BUt«  courts  gave  due  force  and 
tfect  to  a  judgment  of  the  circuit  court  of 
the  United  StaUi  for  the  district  ol  South 
Carolina  In  an  action  biought  by  plaintiff 
In  error  against  the  defendant  in  error. 

The  aetiOD  in  the  case  at  bar  was  brought 
hj  defendant  in  error,  whom  we  ahsll  eall 
Kirren,  against  plaintiff  in  error,  whom 
w*  ahall  call  the  Chemical  Company,  for 
damagee  resulting  from  the  defectlTe  manu- 
faetare  of  certain  fertilizers  bought  by  Kir- 
*en  of  the  Chemical  Company,  through  one 
UcCall,  to  whom  he  gave  hi*  note  loi 
12^8.  The  allegation  of  complainant  Is: 
"That  the  said  fertiliKrs,  to  wit,  acid 
phoiphate  and  diiaolved  bone,  had  been 
mannfactored  with  such  gross  negligence 
and  want  of  skill  that,  instead  of  being  ol 
advantage  to  the  crops  to  which  they  were 
applied,  the;  destroyed  the  same  in  large 
part,  and  were  not  only  worthless  to  the 
idaintifl,  but,  by  destroying  his  crops 
damaged  him  very  heavily,  and  by  the 
Injury  which  waa  inflicted  on  fats  crop  of 
eotton  and  com  l>y  fertilizers  which  were 
manufactured  and  sold  for  use  upon  them, 
ba  was  damaged  in  the  sum  of  11,995." 

The  Chemical  Company,  in  its  answer,  set, 
up,  among  other  defenses,  the  judgment  of 
tbe  circuit  court  of  the  United  States.  The 
plea  was  not  suststned,  and  judgment  was 
Ottered  for  Kirven  for  the  smouut  sued  for, 
which  was  affirmed  by  tbe  supreme  court 
tbe  sUte.    77  8.  C.  493,  88  S.  E.  424. 

Tlie  facts,  so  far  as  necessary  to  bt  stat- 
•d,  are  as  follows:  The  Chemical  Company, 
being  a  New  Jersey  corporation,  brought  ae- 
ttbn  against  Eirven  In  tbe  circuit  court  of 
the  United  States  for  the  district  of  South 
M  Carolina  on  the  note  before  mentioned.  Kir- 
?  van,  among  other  defenses,  set  np*that  the 
note  was  given  for  fertilizers,  "for  which 
he  agreed  to  pay  a  sound  price,  which  is 
aet  forth  in  the  not«  sued  upon,  and  were 
purchased  for  the  nse  of  tbe  defendant  him- 
self and  his  tenants  and  customers  in  male- 
li%  a  crop  for  the  year  in  which  the  said 
note  waa  given,  bnt  the  said  fertilisers  were 
•o  unskilfully  manipulated  and  manufac- 
tured and  prepared,  and  were  of  such  Infe- 
rtor  qualitr,  that  Instead  of  being  a  benefit 


to  the  crops  of  defendant  and  his  tenants 
and  customers,  to  wliom  he  furnished  the 
they  were  deleterious  and  destructive 
to  the  crops,  and  destroyed  the  same  in  large 
part,  and  there  was  an  entire  l^lure  of  con* 
sideration  to  Hie  defendant  for  said  note." 
Kirven  subsequently  filed  a  supplementary 
iswer.  In  which  be  omlttted,  the  Chemical 
Company  not  objecting,  the  defense  above 
set  out,  but  pleaded  as  a  counterclaim  cer- 
tain proceedings  instituted  by  the  Chemical 
Company  in  North  Carolina,  in  which  it  at- 
tached certsjn  eotton  belonging  to  Kirven, 
sold  tbe  same,  and  "applied  and  appropri- 
ated the  proceeds  to  its  own  use  and  bene- 
fit" The  value  of  the  cotton  and  the 
amount  "so  selced  and  appropriated"  were 
alleged  to  be  twenty-four  hundred  and  fifty 
dollars   (S2,4S0). 

Kirven,  when  testifying  as  to  the  purchase 
of  the  fertilisers,  said:  "I  did  not  know 
anything  until  later  on,  there  was  a  com- 
plete destruction  of  my  crop."  Counsel  for 
the  company  objected  "te  tjis  latter  clauae, 
on  the  ground  that  that  whole  question  is 
tsJcen  out  of  the  complaint."  Tlie  objection 
was  sustained  and  tbe  answer  stricken  out. 
The  Chemical  Company  recovered  judgment 
for  nine  hundred  eleven  dollara  and  sevoi 
cents  (1911.07). 

A  motion  is  made  to  dismiss  the  writ  of 
error,  on  the  grounds  (1)  that  the  assign- 
ment of  errors  in  the  supreme  court  of  the 
state  lacked  certainty  of  specittcation,  as  it 
only  stated  that  tbe  refusal  by  the  trial 
court  to  ^ve  proper  and  full  credit  to  the 
judgment  of  the  drcuit  court  "thereby  de- 
nied to  the  defendant  [the  Chemical  Com- 1. 
pany]  a  right  arising  under  the  authori^  ]g 
of  the  United  Stetes."  This,  Itns  contended,  • 
is  not  sufScient  to  raise  a  Federal  right,  and 
the  following  cases  are  cited:  Chicago  ft 
N.  W.  B.  Co.  V.  Ohia^,  164  U.  S.  484,  41 
L.  ed.  811,  17  Sup.  CL  Bep.  129;  Clarke  V. 
McDade,  168  U.  B.  188,  41  L.  ad.  S73,  17 
Sup.  Ct.  Rep.  284;  Miller  v.  Cornwall  B. 
Co.  168  U.  8.  131,  42  L.  ed.  409,  18  Sup.  Ct 
Rep.  S4;  Harding T.  Illinois,  1S8  U.  S.  79,4* 
L.  ed.  394,  28  Sup.  Ct  Rep.  176;  Thomas  T. 
Iowa,  20B  U.  S.  2SS,  82  L.  ed.  782,  28  Sup. 
Ct  Rep.  487. 

The  cases  are  not  applicable.  In  neither 
of  them  was  the  contention  under  the  Con- 
stitution of  the  United  States  identified  or 
passed  upon.  In  the  case  at  bar  there  is  a 
definite  right  arising  undsr  the  authority  of 
the  United  States,  and  the  decision  of  tba 
court  was  In  effect  against  It  The  case 
falls  within  Crescent  Cily  L.  S.  L.  &  B.  H. 
Co.  V.  Butchers'  Union  S.  H.  ft  L.  S.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct  Bep. 
472;  Pittsburgh,  C.  C.  4  St  L.  H.  Co.  r. 
Long  Island  Loan  k  T.  Co.  172  U.  S.  494, 
43  L.  ed.  828,  10  Sup.  Ct  Bep.  23S;  Deposit 
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Bank  t.  Fimnlcfort,  101  U.  8.  499,  48  L.  ad. 
£70,  24  Sup.  Cb  Sep.  154. 

The  quution  on  the  meriti  Is  a  narrow 
on«.  Its  BOlatiaa  dependa  upon  the  ap- 
plication of  ffell-known  princlplea, — too  well 
known  to  need  mnch  more  than  ■tatement 
It  ii  eetablished  that  the  bar  of  a  judgment 
In  another  action  for  the  same  claim  or  de- 
mand between  the  sams  parties  extends  to  not 
onlj  what  waa  pleaded  or  litigated  in  the 
first  action,  but  what  might  have  been  plead- 
ed or  litigated.  If  the  second  action  is  up' 
on  a  different  claim  or  demand,  the  bar  of 
the  Jadgment  ia  limited  to  that  which  was 
actnallj  litigated  and  determined.  Crom- 
weU  T.  Sao  County,  94  U.  8.  301,  24  L.  ed. 
IBS;  Northern  P.  R.  Co.  v.  Slagth,  205  U. 
8.  122,  51  L.  ed.  738,  27  &up.  Ct.  Rep.  442. 
Of  eonree,  as  contended  bj  the  Chemical 
Company,  there  are  some  defenses  which 
necessarily  negatived  by  the  judgment,— 
presumed  never  to  have  sxisted.    These 


•oefa  as  go  to  the  validity  of  fbs  plaintiffs  'taegativea  the  ezistsnce  of  that  "vicIousnesB,' 


demand  in  its  Inception  or  show  its  per- 
formance, such  as  is  said  in  Cromwell  v. 
Bao  County,  supra,  as  forgery,  want  of 
mntlderation,  or  payment.  But  this  court 
has  pointed  out  a  dlatinetion  between  such 
defenses  and  those  whioh,  though  arising 
ant  of  the  transaction  eonstitating  plain- 
tiff's claim,  may  cut  it  down  or  give  rise 
to  an  antagonistic  demand.  Of  such  de- 
fenses we  said,  speaking  through  iSx.  Jus- 
tice Holmes  In  Merchants'  Heat  ft  Light  Co. 
gg  T.  J.  B.  Clow  t  Sons,  204  U.  8.  28S,  SI  L. 
g  ed.  48B,  S7  Bup.  Ct.  Rep.  286,  that  the  right 
■  to 'plead  Uiem  as  a  defense  "Is  of  modem 
growth  and  Is  merely  a  conTeuienee  that 
saves  bringing  another  suit,  not  a  necessity 
of  the  defense."  And  showing  how  essen- 
tially thgr  were  independent  of  the  plain- 
tiffs demand,  although  they  might  be  of  a 
defense  to  it,  it  waa  said  that  when  the 
defendant  set  them  up  he  became  a  plaintiff 
in  his  turn,  and  subject  to  a  Jurisdiction 
that  he  otherwise  might  have  denied  and  re- 
sisted. The  principle  was  applied  to  recoup- 
ment as  well  as  to  set-off  proper.  Even  at 
oommon  law.  It  was  said,  "since  the  doctrine 
has  been  developed,  a  demand  In  recoupment 
is  reoognized  as  a  cross  demand,  as  distin- 
guished   from    a    defense.     Therefore, 


though  there  has  been  a  difTerenco  of  opln-  "provisions  of  g  914  of  the  Revised  Statutes 
ion  as  to  wbeUier  a  defendant  by  pleading 
It  is  ooncluded  by  the  judgment  from  bring- 
ing a  subsequMit  suit  for  the  residua  of  bis 
eMm,  a  Judgment  in  his  favor  being  Impos- 
sible at  common  law,  the  anthoritlea  agree 
that  he  is  not  concluded  by  the  judgment  If 
he  does  not  plead  his  cross  demand,  and 
that  whether  he  shall  do  so  or  not  Is  left 
wholly  to  his  choice."  This  doctrine  Is  at- 
tempted to  be  avoided  by  Insisting  that  Ktr- 


of  action  in  the  ease  at  bar  is  an  assertion 
of  a  want  of  consideration  for  the  note,  and, 
it  Is  urged,  brings  the  ease  under  one  of  the 
defenses  mentioned  in  Cromwell  v.  Sae 
Coun^,  supra,  whioh  would  have  defeated 
recovery  on  the  note,  and  that  the  judgment 
obtained  necessarily  negatives  Uie  facts  up- 
on which  Kirven  now  bases  his  cause  of  ao- 
tioQ.  "Call  it  what  bs  may  plesse,"  the 
Chemical  Company  says,  'the  basis  of  Elr- 
ven's  claim  in  this  suit  is  an  alleged  failure 
of  consideration  of  such  great  degree  that 
it  amounted  to  positive  vlcionsness,  which 
would  have  been  a  perfect  defense  to  the  suit 
in  the  United  States  court."  It  may  bs^ 
indeed,  that  such  "vicioueness"  could  have 
been  set  up  In  the  action  in  the  circuit  court, 
but  it  would  be  to  confound  distinctions 
that  have  always  been  recognized,  and  the 
effect  of  which  are  painted  out  In  Merchants' 
Heat  ft  Light  Co.  v.  J.  B.  Clow  ft  Sons,  sn-  g, 
pra,  to  conclude  that  the  judgment  reoovered  J> 


the  damages  which  were  consequent  to  It 
is  was  the  view  taken  by  the  supreme 
court  of  the  state,  that  court  deciding  that 
the  cause  of  action  in  the  circuit  court  and 
that  in  the  case  at  bar  were  upon  different 
claims  or  demands, — ''one  being  upon  a 
promissory  note,  and  the  other  for  unliqui- 
dated damages"  arising  from  the  destruction 
of  KIrven's  crops.  And  the  supreme  court 
also  decided  that  Kirven  withdrew  the  de- 
fense based  on  the  damages  to  him.  It  waa 
omitted,  as  we  have  seen,  from  the  supple- 
mentary answer.  Testimony  in  regard  to  It 
was  excluded  upon  the  objection  of  ths 
Chemieal  Company,  and  there  is  support  for 
the  oontentlon  that  the  company  Is  estopped 
to  urge  that  a  defense  which  was  excluded 
upon  its  objection  was  involved  In  the  M- 
tion  and  concluded  by  the  judgment. 

It  is,  however,  contended  by  the  Chemieal 
Company  that  whether  new  matter  aonsU> 
tutes  a  defense  or  counterclaim  undeT  U 
ITO  and  ITl  of  the  Code  of  Procedure  of 
South  Carolina  (inserted  in  the  mar^ 
t).  It  must  be  set  up  by  a  defendant 
Ms  answer,  and  cannot  he,  if  not  set 
up,  used  as  an  independent  cause  of  action. 
It  is  also  contended  that  this  being  tii  ^ 
practice  in  the  state  courts,  by  virtue  of  the  g 


of  the  United  SUtes    (U.  B.  Comp.  Stat 
1901,    p.    S84),    it    beoomea    the    practice 
in  the  courts    of    the    Unitad 


r  of  tile  defendant 


tSec  170.  Tl 
must  contain: 

"1.  A  general  or  speciflc  denial  of  each 
material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to 
form  a  belief. 

"2.  A  statement  of  any  new  matter  con> 
the  circuit  court  and  his  cause  stituting    a    defense    or    oounterclaim.    in 
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•UtM  held  la  South  CuvUn*.  That 
•action  raquirei  "the  practice,  plcftdinge, 
forma,  and  modes  ot  proceeding"  in  the 
Faderkl  eouTta  to  "eonform  u  near  m  may 
b«"  to  the  practice  in  the  state  courts.  An 
answer  to  this  eontention  ii  that  the  au- 
preme  court  of  the  State  did  not  so  construe 
the  Code  of  Procedure.  On  the  effect  of  the 
Judgment  of  the  circuit  court  of  the  Unit- 
ed Btataa  aa  ru  judicata  tb«  court  divided, 
bat  tliraa  membera  of  the  oourt  muit  have 
entertained  opinions  adverse  to  the  contes' 
tion  of  the  Chemical  Company.  Mr.  Justice 
Gary  diaeuseed  the  effect  of  the  Judgment, 
nnd  naa  of  opinion  that  it  was  not  res  ju- 
dioata, — a  conclusion  at  which  he  could  not 
hare  arrived  if  the  Code  at  the  state  re- 
quired Kirren  to  aet  up  his  demand  tor  dam' 
agea  in  the  answer.  Mr.  Jnatlce  Woods,  in 
hie  concurring  opinion,  ezpreaaed  the  view 
that,  under  the  Code,  the  demuid  could 
hare  been,  but  was  not  required  to  be,  plead- 
ed in  defense.  Mr.  Jostfce  Pope  diaaented 
from  that  oonatruetion,  and  also  from  the 
•fleet  of  the  judgment  aa  rea  judAoata.  Hr. 
Justice  Jonea  concurred  with  the  chief  Jus- 
tice only  aa  to  the  effect  of  the  judgmenL 

Finally,  it  ia  urged  that,  In  the  caae  ol 
Greenwood  Drug  Co.  v.  Bromonia  Co.  81 
6.  C.  6ia,  ez  S.  E.  840,  decided  since  the 
■t  bar,  the  aupreme  conrt  of  the  state  of 
South  Carolina  ia  in  accord  with  the 
tantion  of  the  Chemical  Company  as  to  the 
effect  of  judgments  as  rea  jvditMta,  and  has 
Bodtfled  the  views  expressed  by  that  court 
fai  the  case  at  bar.  It  may  well  be  contended 
that  we  are  not  concerned  to  consider  to 
what  extent  that  learned  court  has  modlfled 
ita  views,  as  we  have  talcen  jurisdiction  of 
this  ease  becaaee  of  our  right  to  decide  th* 
weight  and  effect  to  be  given  to  the  Judg- 
ment of  the  circuit  court.  It  is  enongn, 
however,  to  aay  that  the  supreme  conrt  of 
South  Carolina  did  not  qnestion  the  eorreet- 
neas  of  Its  decision  in  the  caae  at  bar. 

Judgment  affirmed. 

(ne  u.  s.  as.) 
UNITED  STATES,  Plff.  In  Err., 

JOHN  A.   CORBETT,   Gideon   E.  Newman, 

and  Leroy  E.  McGill. 
Couns  a  385«)— SuPMMB  Codbi^-JuM8- 

DiCTioM— Con  STRUCT  10 K  of  Statute. 

1.  TJic  construction  of  a  statute  fa  eon- 
•emed  so  as  to  give  the  Suprt^me  Conrt  of 

ordinary  and  concise  language,  without 
repetiUon." 

See.  171-  The  counterclaim  mentioned  in 
the  last  section  must  be  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be 
haA  in  the  action,  and  ariaing  out  of  one  of 
the  following  causes  ot  action  i 

"1.  A  cauae  of  action  arising  out  of  the 
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the  United  States  jurisdiction  of  a  writ  tA 
to  the  United  States  district  court  in 
behalf  of  the  government  in  a  criminal  case, 
under  the  act  of  March  i,  1907  (34  SUt. 
at  L.  1248,  chap.  2564,  U.  8.  Comp.  Stat. 
Supp.  ia07,  p.  20S),  where  an  indictment 
against  a  national  hank  officer  for  making 
false  reports  to  the  Comptroller  of  the  Cur- 
rency is  quaslied  because  such  officer  ia  not 
an  a^ent  within  the  meaning  of  the  atatute 
defining  the  crime. 

ISO.  Note.— roT  othsr  cues.  ■«•  Courts,  Cent 
Dig.  I  lOni    Dec.  Dig.  I  IS&,*] 

Bjjtxs   Aim    Bahkikq    ({   256*)  — FAun 
Bans      RXFOBT    —    O0VFTBOL1.BB     AS 

2.  The  Comptroller  of  the  Currency  is  an 
ageat  within  the  provisiojs  of  U,  8.  Hev. 
Stat,  g  6200,  U.  S.  Comp.  Stat.  IBOl,  p. 
349T,  that  every  officer  of  a  national  bank 
who  makes  an;  falae  entry  in  a  report  to 
any  agent  appointed  to  examine  the  affairs 
of  auch  association  shall  be  guilty  ol  a  mis- 
demeanor, and  it  is  immaterial  that  U.  S. 
Rev.  SUt.  g  E24D,  U.  B.  Comp.  Stat  1901, 
p.  3616,  confers  power  upon  him  to  appoint 
suitable  agents  to  examine  the  affaire  of 
Bueh  banks.  . 

[Kd.  Nota— For  otter  caaaa,  aea  Banto  ana 
Binklng,  Cmt  Dig.  I  W;    DM.  Dl«.  I  »■.• 

For  otiier  doflnlUonB,  see  WorSi  and  Phraaae, 
vol.  1.  pp.  KB-Mll;    "L  S,  p.  7B8».] 
8TATOTM  (I  241«>-STEIOr  OoHnBUonoH 

OF  Fkitai.  Laws. 

3.  The  rule  of  atrict  construction  of  crim- 
inal statutes  does  not  require  that  the  nar- 
rowest technical  meaning  be  given  to  the 
worda  employed,  in  diaregard  of  their  eon- 
text,  and  in  frustration  of  the  obvious  le^»- 
lative  intent.  ^ 

[Ha.  Mote.— For  other  esses,  sea  Htatnw* 
Cent  DH.  I  m;    Den.  Dig.  I  »11.*1 

Bankb   AKn    Basking    (I   256»)  — Fam* 

EBPOm— INTEHT    TO    DKfKAUO. 

4.  Intent  to  injure  a  bank  by  a  falae  re- 
port to  the  Comptroller  of  the  Currency  i* 
not  n^atjved  as  matter  ot  law  by  tlie  fact 
that  the  report  ahowed  the  bank  to  be  ia 
better  condition  than  it  really  was. 

[BO.  Note.— For  otber  casea,  see  BEBica  and 
BaDktng.  Cent.  Die  I  M:    Dec  Dig.  t  JS^.1 

[No.  236.] 
Argued  October  14,  1809.  Decided  Decem- 
ber 6,  1000. 
IN  ERROR  to  the  District  Conrt  ot  the 
United  SUtea  for  the  Weatem  District 
of  Wisconsin  to  review  orders  quashing  cer- 
tain portions  of  an  Indictment,  and  sustain- 
ing a  demurrer  to  the  remainder,  which 
charged  defendants  with  making  false  en- 
tries in  a  report,  to  deceive  the  Comptroller 

contract  or  trauaaction  set  forth  in  the 
complaint  aa  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of 
the  action. 

"2.  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  aleo  on  con- 
tract, and  existing  at  the  commencement  of 
the  action," 

a  Dec.  *  Am.  DtgL  UOT  to  date,  *  Rep'r  Indnss 
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of  th«  Currency  of  the  DntM  SUta*.    Re- 
See  same  cbbg  below,  182  Fed.  087. 
The  facts  are  stated  in  the  o|)inion. 
Assistant  Attorney   Qenersl   Fowler   for 

plaintiff  in  error. 
Mr.  T.  J.  Connor  for  defendant*  ia  «r- 


?  *Mr.  Justice  White  delivered  the  opinion 
of   tbe   court: 

The  trial  court  quashed  portions  of  CAch 
count  of  the  indictment  and  sustained  a  de- 
murrer  to  the  remainder.  This  direct  re- 
view Is  sought  because  of  tbe  contention 
Uiat  the  ruling!  in  question  were  based  on 
a  constrMction  of  Rev.  Stat.  %  GZOS,  U.  5. 
Comp.  SUt.  leoi,  p.  34B7. 

Each  of  the  sii  counts  charged  Corbett, 
one  of  the  defendants,  who  nas  cashier  of 
the  Bank  of  Ladjsmith,  a  uatioaat  banking 
association,  with  making  a  false  entry  as  to 
the  condition  of  the  bank  in  k  report  made 
to  the  Comptroller  of  the  Currency.  The 
charge  wiu  that  the  false  entry  was  made 
with  the  intent  bi  injure  and  defraud  said 
association,  and  to  deceive  an  agent  ap- 
pointed to  examine  the  affairs  of  such  asso- 
ciation, to  wit,  the  Comptroller  of  the  Cur- 
rency of  the  United  States.  Newman  and 
HcGill.  the  other  defendants,  who  were  di- 
rectors and  respectively  president  and  vice 
presideot  of  the  bank,  were  charged  in  each 
count  with  having  with  like  intent  aided, 
abetted,  etc.,  Corbett  in  the  making  of  the 
false  entry.  The  motion  to  quash  waa  di- 
rected against  that  portion  of  each  count 
which  cliarged  that  the  alleged  acts  were 
n  done  with  intent  to  deceive  an  agent  ap- 
?  polntE'd  to  *c;[aTnlne.  etc.  The  demurrer  chal- 
lenged generally  the  sufltciency  of  tbe  aver- 
ments of   each  count. 

It  ia  insisted  tbat  there  is  no  juriadiction 
to  review,  because  the  decision  beiow  was  not 
based  upon  the  Invalidity  or  construction  of 
•ay  sUtute.  We  think  that,  within  the 
ruling  in  United  States  v.  Keitel,  211  U.  S. 
STO,  S3  L.  ed.  230,  26  Sup.  Ct  Rep.  123,  the 
construction  of  Rev,  Stat,  g  6209  was  in- 
volved. The  suggestion  of  want  of  jurisdic- 
tion is  therefore  without  merit. 

In  disposing  of  the  merits,  we  shall  con- 
sider separately  the  rulings  on  the  motion  to 
quash  and  upon  the  demurrer. 

1.  The  motion  to  qvath. 

The  motion  was  sustained  upon  the  theory 
that  no  offense  was  stated  by  the  charge  of 
making  a  false  entry  in  the  report  to  tbe 
Comptroller  of  the  Currency,  with  the  in- 
tent to  deceive  an  agent  appointed  to  ex- 
amine the  affairs  of  the  bank,  via,,  the 
Comptroller  of  the  Currency,  because  tbat 
otDclal  was  not  such  an  agent.  While  this 
waa  the  only  question  actnally  decided,  nev- 


ertheless the  reasoning  which  led  the  court 
to  the  conclusion  by  It  applied  went  further, 
and  caused  the  court  to  declare  that  the 
statute,  in  the  particular  mentioned,  was  in 
effect  inoperative.  This  Ijecause  not  alone 
was  the  intent  to  deceive  the  Comptroller 
of  the  Currency  not  embraced,  but  also  the 
intent  to  deceive  an  agent  appointed  to  ex- 
amine was  excluded  so  far  as  a  report  made 
to  the  Comptroller  was  concerned,  as  aucb 
agent  would  be  required  to  examine  the 
books  and  papers  of  tbe  bank,  and  not  a  re- 
port made  to  the  Comptroller, 

We  are  thus  called  upon  to  eODstroe  Rev. 
Stat.  §  520B.  Tbe  material  portion  of  tbat 
section  is  as  follows: 

"Every  president,  director,  cashier,  teller, 
derk,  or  agent  of  any  association  .  .  .  who 
makes  any  false  entry  in  any  book,  report, 
or  statement  of  the  association,  with  intent 
...  to  injure  or  defraud  the  association, 
.  .  .  or  to  deceive  .  .  .  any  agent 
appointed  to  examine  the  affairs  of  ai^  sueb 
association,  and  every  person  who  with  like^ 
intent  aids  or  abets  any  ofBeer,  cleric,  orM 
agent  in  any*violation  of  this  section,  shall  * 
be  deemed  guilty  of  a  misdemeanor    .    .    ." 

Before  analyzing  Its  text,  we  briefly  refer 
to  authorities  relied  upon  on  one  side  or  the 
other  as  affirming  or  denying  the  correctneM 
of  the  construction  affixed  to  the  section  by 
the  court  below. 

In  United  State*  v,  Bartow,  20  Blatcfaf. 
340,  to  Fed.  874,  Benedict,  district  Judge, 
sustained  a  motion  to  quash  certain  counts 
of  an  Indictment,  which  charged  the  making 
of  a  false  entry  in  a  report  to  the  Comp- 
troller of  the  Currency,  with  the  Intent  to 
deceive  that  ofEcer,  and  held  in  a  brief  opin- 
ion that  tbe  Comptroller  was  not  an  agent 
appointed  to  examine  the  affain  of  a  na- 
tional banking  association,  within  the  mMUt- 
Ing  of  the  statute. 

In  Cochran  v.  United  SUtea,  1S7  U-  H 
2Sa,  39  L.  ed.  704,  IB  Gup.  Ct  Rep.  flSS, 
which  involved  a  review  of  convictions  ui»- 
der  indictments  for  making  false  entrtea  ta 
reports  made  to  the  Comptroller  of  the  Cnr- 
rency,  in  violation  of  Rev.  Stat.  |  fi20B, 
passing  on  tbe  objection  that  no  one  except 
he  who  verified  reports  made  to  the  Comp- 
troller could  be  convicted  under  the  indict- 
ments, tbe  court,  among  other  things,  said 
(p.   204)! 

"If  tbe  statements  of  Thomas  be  taken  as 
true,  he,  although  verifying  the  reports  m 
cashier,  could  not  be  held  criminally  Ifabto 
for  their  falsity,  since  he  took  and  believed 
the  statements  of  Cochran  and  Sayre  as  to 
the  truth  and  corrcotnesa  of  such  report*. 
If  this  be  true,  there  was  lacking  on  hts  part 
that  intent  to  defraud  tbe  association,  or  to 
deceive  the  Comptroller  of  the  Cnrrenqr, 
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which  ii  iiMd«,  hx  S  0209,  k  material  ele- 
■MDt  of  the  offcDM." 

On  pagB  298  th«  court  eonaidered  a  re- 
fnaal  to  give  an  Instruction,  which,  in  tba 
course  of  defining  m  I&Im  entry,  laid: 

The  intention  to  deceive  ie  eeaentlal  to 
wnetitute  a  rioUtion  of  the  etatute,  and  you 
mnit  be  eatisSed  beyond  a  reasonahle  doubt 
from  the  evideDce,  flrat,  that  the  defendants 
or  one  of  them  mads  a  falie  entry  in  said 
M  report;  and,  Mcond,  that  it  was  made  with 

•  the  intention  of  raiiieading  OT*deceivng  the 
Comptroller  of  the  Currency,  or  iome  other 
person  or  pereoaa  allied  in  the  aatd  Indict- 

It  was  held  that  the  refuaed  isstriiction 
was  substantially  embodied  in  the  charge 
as  given,  wherein,  among  other  thing*,  the 
trial  court  laid: 

"The  intent  must  have  been,  as  hild  In  the 
indictment,  to  mialeod  and  deceive  one  of 
these  parties,  either  some  of  the  ofBcera  of 
tb«  bank  or  the  officer  of  the  government 
appointed  to  examine  into  the  affair*  of  the 
bank.  ...  So  that  you  must  find  not 
only  the  fact  that  there  was  an  omission  to 
make  the  proper  entry,  but  ttiat  with  it  was 
an  intent  to  conceal  the  fact  from  aomchody 
who  was  concerned  in  the  )>ank,  or  concerned 
In  overseeing  it,  and  supervising  Its  opera- 
tion* and  the  conduct  of  its  busines*." 

BInce  the  decision  of  the  Cochran  Case, 
and  without  citing  that  case  on  that  subject, 
in  aement  t.  United  State*,  149  Fed.  SOS 
(79  C.  C.  A.  S43),  the  circuit  oonrt  of  ap- 
peals for  the  eighth  circuit,  considering  an 
objection  that  an  allegation  in  a  count  was 
immaterial  which  charged  that  a  false  en- 
try was  made  in  a  report  to  the  Comptroller 
of  the  Currency,  witii  intent  to  deceive  that 
official  and  any  agent  who  might  be  ap- 
pointed to  gamine  the  affairs  of  a  bank, 
•aid   (p.  31S) : 

"That  !■  quite  correct  so  far  as  the  alle- 
gation eoneemlng  the  intent  to  deceive  the 
Comptroller  is  coueemed.  Such  Intent  is 
not  one  of  those  requisite  under  J  6209  to 
eonititnte  an  offense.  But  the  contention 
Is  not  oorreet  in  so  far  aa  the  allegation  re- 
lates to  the  Intent  to  deceive  an  agent  wtto 
might  be  appointed  to  examine  the  affairs 
of  the  bank." 

Irrespective  of  the  direct  conflict  between 
the  statement  Just  quoted  and  the  reason* 
ing  of  the  conrt  below  in  the  case  at  bar, 
it  is  apparent  that  neither  the  Bartow  nor 
the  Clement  Case,  In  riew  of  the  Cochran 
Case,  can  be  considered  as  persuasive.  The 
Cochran  Case,  however.  It  is  urged  ihonld 
not  be  treated  as  anthority,  because  ft  does 
not  appear  that  any  queetion  was  raised 
^  oenoeming  the  eonstruetion  of  the  statute 

•  b  the  particular  now  eoutroverted,  but  that 

•  the  meanlni  of  the  atatnta  was  taken 


granted,  and  hence  the  mere  assumption 
which  was  indulged  In  deciding  the  Cochran 
Case  should  not  now  prevent  a  determina- 
tion of  the  significance  of  the  language  of 
the  statute.  Aa  the  report  of  the  Cochran 
Case  indicates  that  the  premise  relied  on 
ie  true,  we  came  to  consider  the  meaning  of 
the  section  as  an  original  question. 

The  report  to  the  Comptroller,  in  which 
the  entries  were  charged  to  have  been 
false,  and  to  have  been  made  with  the  in- 
tent to  deceive  that  officer  as  an  agent  ap- 
pointed to  examine,  etc.,  was  clearly  one 
made  under  the  proviaiona  of  Rev.  Stat.  | 
5211,  U.  S.  Comp.  Stat.  1901,  p.  3498,  which 
reads  aa  follows: 

"Every  association  shall  make  to  the 
ComptroUer  ol  the  Currency  not  less  than 
five  reports  during  each  year,  according  to 
the  form  which  may  be  prescribed  by  him, 
verified  by  the  oath  or  affirmation  of  the 
president  or  cashier  of  such  association,  and 
attested  by  the  signature  of  at  least  three 
of  the  directors.  Bach  such  report  shall 
eihibit  in  detail  and  under  appropriate 
heads  the  resource*  and  liabilities  of  the 
[associations]  [association]  at  the  close  of 
business  of  any  past  day  by  him  speciSed; 
and  shall  be  transmitted  to  the  Comptroller 
within  five  day*  after  the  receipt  of  a  r^ 
quest  or  requisition  therefor  from  him." 

The  authority  conferred  by  this  section 
upon  the  Comptroller  is  but  one  among  the 
comprehensive  powers  with  which  he  is  en- 
dowed by  the  statute  for  the  purpose  of  ex- 
amining and  supervising  the  operation*  of 
national  banks,  preventing  and  detecting 
violations  of  law  on  their  part,  appointing 
receivers  in  case  of  necessity,  etc.  From 
the  nature  of  these  powers  it  wonld  seem 
clear  that  the  Comptroller  Is  an  officer  or 
agent  of  the  United  States,  expressly  aa 
well  aa  Impliedly  elothed  with  authority  to 
examine  Into  the  affair*  of  national  banlEing 
aesodatlons,  and  therefore  a  false  entry 
made  In  a  report  to  hlra  is  directly  em- 
braced in  the  provision  of  Rev.  SUt.  |  S209, 
But  it  ti  argaed  while  this  may  be  abstract- 
ly true,  it  is  not  so  when  the  provision  of 
Rev.  SUt  I  6240,  U.  S.  Comp.  SUt.  ISOl,  ^ 
p.  3S16,  Is  oonsidered,  conferring  power  up-  ^ 
on  the*  Comptroller,  with  the  approval  ot* 
the  Secretary  ol  the  Treasury,  to  appoint 
suitable  agenta  to  make  an  examination  of 
the  affairs  of  every  national  banking  asso- 
ciation. Because  of  this  power,  the  eon- 
tention  is  that  the  words,  "any  agent  ap- 
pointed to  examine  the  affairs  of  any  such 
bank,"  should  be  construed  as  embracing 
only  the  subordinate  agenta  wliom  the 
Comptroller  is  authorized  to  appoint. 
But  to  *o  bold,  w«  think,  would  do 
Tlclence  to  the  text  of  j  6209,  and  eonfliet 
with  its  oontext,  and  would,  beside*,  fnu- 
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trste  fhe  plain  pnrpoM  vUeli  the  aection 
u  t  whole  waj  Intended  to  necomplish,  «■■ 
pedally  if  it  b«  considered  in  the  light  of 
cognate  provlaioni  of  the  statute.  We  S1.7 
the  Srst,  because  the  particular  words  of  the 
text  relied  upon,  "any  agent  appointed  to 
eiamine,"  etc.,  are  all-embracing,  and  can- 
not reasonably  be  held  to  exclude  the  Comp- 
troller, the  principal  agent  endowed  by  the 
■tatute  vitb  the  power  to  examine  national 
banks.  Indeed,  the  words  "any  agent" 
would  seem  to  ha-re  been  used  in  the  broad- 
est (ense  for  the  expreaa  purpose  of  exclud- 
ing the  poasibility  of  the  contention  now 
made.  Nor  does  the  fact  that  the  aection 
of  the  Revised  Statutes  empowering  the 
Comptroller  to  call  for  reports  from  national 
banks  is  contained  in  a  section  subsequent 
to  the  one  which  embodies  the  prorision  an- 
thoTizing  the  Comptroller  to  appoint  agents 
to  examine  give  force  to  the  contention  that 
the  Comptroller  cannot  be  embraced  by  the 
words  "any  agent."  The  provision  in  ques- 
tion was  originally  contained  In  the  act  of 
1864,  which,  moreover,  forbade  certain  acts 
in  the  transaction  of  the  afTaira  of  national 
banks,  empowered  the  Comptroller  of  the 
Currency  to  exercise  superriaory  power,  to 
call  for  reports  from  the  associations,  and 
to  bring  into  play  other  authority  substan- 
tially as  found  in  the  law  as  now  existing. 
This  was  followed  by  the  provision  {^ving 
to  the  Comptroller  the  right  to  appoint 
subordinate  examiners,  the  whole  being  con- 
eluded  by  a  section  containing  provisions 
g,  which  are  now  substantially  embodied  in 
«  SsT.  Stat.  S  E209.  It  Is  apparent  that  such 
■  provisions  embraced  aota~  forbidden  and  nut- 
ters regulated  by  previous  sections,  includ- 
ing the  reports  to  be  made  by  the  aasocia- 
tions  to  the  Comptroller,  and  the  examina- 
tion of  books  and  papers  by  the  agents  ap- 
pointed by  the  Comptroller.  The  intention 
cannot  be  reasonably  imputed  of  punishing 
■n  intent  to  deceive  a  subordinate  of  the 
Comptroller  by  means  of  false  entries  in  a 
report  required  to  be  made  directly  to  the 
Comptroller,  and  for  his  Information  and 
guidance,  and  yet,  at  the  same  time,  not 
to  punish  the  intent  to  deceive  the  very 
officer  to  whom  the  report  was  to  be  made. 
Including  the  reports  to  be  made  to  the 
Comptroller  in  the  oomprehenaive  grouping 
of  the  section  excludes  the  conception  that 
such  officer  was  not  considered  as  embraced 
in  the  words  "any  officer  appointed,"  etc 
But  the  argument  is  that,  however  cogent 
may  be  the  considerations  just  stated,  they 
are  here  inapplicable,  because  the  statute  is 
a  criminal  one,  requiring  to  be  strictly  eon- 
stmed.  The  principle  is  slementary,  but  the 
application  here  sought  to  b«  mads  ia  a  mis- 


taken one.  ^e  rule  of  itriot  eonstmction 
does  not  require  that  the  narrowest  tech'- 
nical  meaning  be  given  to  the  words  em- 
ployed in  a  criminal  statute,  in  disregsrd  of 
their  context,  and  in  frustration  of  tlic  ob- 
vious l^slative  intent.  United  States  T. 
Hartwell,  6  Wall.  3S6,  18  L.  ed.  830.  In 
that  case,  answering  the  contention  that 
penal  laws  are  to  be  construed  strictly,  the 
court  said  (p.  39S): 

"The  object  in  construing  penal  as  well 
a*  other  statutes  la  to  ascertain  the  legis- 
lative intent.  .  .  .  The  words  must  not 
be  narrowed  to  the  exclusion  of  what  the 
legislature  Intended  to  embrace;  but  that 
intention  must  be  gathered  from  the  words, 
and  they  must  be  such  as  to  leave  no  room 
for  a  reasonable  doubt  npon  the  subject. 
.  .  .  The  rule  of  strict  construction  is 
not  violated  by  permitting  the  words  of  the 
statute  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings,  as  the  wider 
popular  instead  of  the  more  narrow  tech- 
nical one;  but  the  words  should  be  taken 
in  inch  a  sense,  bent  neither  one  way  nor 
the  other,  as  will  best  manifest  the  leglsla-  ^ 
tive  Intent."  •* 

*  It  is  to  be  observed  that  the  rule  thus* 
stated  affords  us  ground  tor  extending  a 
penal  statute  beyond  its  plain  meaning. 
But  it  inculcates  that  a  meaning  which  is 
within  the  text  and  within  its  clear  Intent 
Is  not  to  be  departed  from  because,  by  re- 
sorting to  a  narrow  and  technical  inter- 
pretation of  parUoular  words,  the  plain 
meaning  may  be  distorted  and  the  obvious 
purpose  of  the  law  be  frustrated.  BoUes 
V.  Outing  Co.  ITS  U.  S.  S62,  365,  44  L.  ed. 
1G6,  IG7,  20  Sup.  Ct.  Rap.  04,  and  especially 
United  States  v.  Union  Supply  Co.,  decided 
this  term.  [215  D.  S.CiQ,54L.ed.  — ,80 
Bap.  CL  Rep.  15.] 

Indeed,  the  aptness  of  the  application  af 
the  prindpls  Just  stated  to  the  ease  in  hand 
is  well  Illustrated  by  the  foUowlng  consid- 
erations: If,  by  distorting  the  rule  of  atrfet 
construction,  we  were  to  construe  the  words 
of  the  statute,  "any  agent  appointed  to  ex- 
amine," so  as  to  exclude  the  Comptroller 
of  the  CuTTeney,  the  principal  agent  appoint- 
ed for  such  purpose,  by  the  same  method 
we  should  be  compelled  to  adopt  the  rea- 
soning of  the  court  below,  and  to  narrow 
the  statute  ao  aa  to  exclude  the  Intent  to 
deceive  by  false  entries  in  the  report,  an 
agent  to  whom  the  report  was  not  to  be 
made,  and  who  might  not  be  called  upon  to 
examine  the  same;  thus,  in  effect,  aa  to  In- 
tent to  deceive  any  agent,  destroying  the 
statute.  And  this  Impoaalble  aonoiusion  at 
once  aervee  to  point  out  the  eorreetneas  of 
the  Interpretation  of  the  statute  a 


oy  Google 


1009. 


mnTED  STATES  v.  CORBETT. 


u 


Uw  Ooehrui  Cue,  that  the  Intent  to  deceWe, 
for  which  the  statute  provides,  is  an  intent 
to  deceive  the  officio.!  agents  eoucemed  in 
oveneeing  tbe  bank  and  supervising  its  oper- 
atiOD  and  the  conduct  of  its  busineai,  in- 
dading,  of  necessity,  the  Comptroller  of  the 
Currency  and  the  sulxirdinate  agents  or  ex- 
aminere  whom  the  statute  authorized  falm 
to  appoint. 

£.  TA«  demurrer. 

Where  intent  is  an  essential  ingredient 
of  a  crime,  it  is  settled  that  such  intent 
may  be  charged  in  general  terms,  and  that 
the  existence  of  the  intent  becomes,  there- 
fore, a  question  to  be  determined  by  tbe 
^  ftuj  upon  a  consideration  of  all  the  facts 
J[  and  drcumstancei  of  the  case.  Evans  t. 
•  United'States,  163  U.  6.  B94,  3B  L.  ed.  634, 
U  Sup.  Ct  Rep.  S34.  It  is,  of  course,  to 
be  conceded  that  where  the  facta  charged 
to  have  been  done  with  criminal  intent  are 
of  such  a  nature  that,  on  the  face  of  the 
indictroent,  it  must  result  as  a  matter  of 
law  that  the  criminal  intent  could  not,  nn- 
der  any  possible  circumstances,  have  exist- 
ed, the  charge  of  such  intent,  in  general 
terms,  would  raiM  no  issne  of  fact  proper 
to  go  to  a  jury.  It  was  upon  the  conception 
that  tbe  facts  alleged  in  the  indictment  un- 
der consideration  excluded  the  possibility, 
under  any  circumstances,  of  the  existence 
of  the  particular  criminal  intent  charged, 
that  the  court  below  was  led  to  sustain  the 
demurrer.    The  court  said: 

"The  indictment  also  charges  that  the  en- 
tries were  made  with  intent  to  injure  and 
defraud  the  bank  itself;  bat  how  this  could 
be  does  not  appear.  It  Is  barely  possible 
that  some  harm  might  indirectly  have  come 
to  the  bank  by  the  publication  of  the  false 
report  in  the  vicinity  of  the  place  where  the 
bank  was  located,  but  this  possibility  is  not 
soffleient  to  show  the  definite  intent  shown 
by  the  statute.  The  report  must  have  been 
made  with  tbe  purpose  on  the  part  of  those 
signing  it  to  injure  and  defraud  tbe  bank. 
The  report  could  not  possibly  change  the 
actual  condition  of  the  bank,  and  a  false 
report  showing  a  better  condition  than  in 
fact  existed  might  as  readily  be  a  benefit 
to  the  bank  as  a  detriment.  At  all  events, 
the  detriment  would  be  merely  speculative, 
insufficient  to  afford  proof  of  a  positive 
intent  to  injure  and  defr&ud  the  hank." 
[1«2  Fed.  688.] 

But  to  theae  views  we  cannot  give  our 
asaent.  Because  the  false  entries  In  the 
report  showed  the  bank  to  be  in  ■  more 
favorable  condition  than  it  was  in  truth  did 
not  Justify  the  conclusion  that  the  entries 
In  the  report  could,  under  no  drcnmstances, 
have  been  made  with  the  Intent  to  Injure 


the  bank,  unless  It  be  tnie  to  uy  that  It 

must  follow,  as  a  matter  of  law,  that  to 
f&lsely  state  In  an  offldal  report  a  bank 
to  be  in  a  better  condition  than  it  really 
is,  under  every  and  all  droumetances  Is  to  ^ 
benefit,  and  not  to  injure,  the  bank.  But  ^ 
'this  view  would  do  violence  to  the  statute,  • 
which  exacts  truthful  reports,  upon  the  con- 
ception  that  the  knowledge  by  the  offidals 
of  tbe  government  of  the  true  condition  of 
the  bank  is  conclusive  to  tbe  safeguarding 
of  its  interests  and  its  protection  from  in- 
jury and  wrong.  It  was  undoubtedly  within 
the  power  of  the  Comptroller  of  the  Cur- 
rency, if  the  bank  was  out  of  line,  or  If  its 
affairs  were  in  a  disordered  or  precarious 
condition,  or  if  ita  ofScere  had  embarked 
in  transactions  calculated  to  injuriously  of* 
feet  the  finandal  condition  of  the  bank,  to 
apply  a  eorreetive,  and  thus  save  the  bank 
from  Injury  and  future  loss.  Certainly,  as 
a  matter  of  law,  it  cannot  be  held,  although 
such  transactions  were  concealed  tn  a  report 
made  to  the  Comptroller  by  false  etat«menta 
exhibiting  a  more  favorable  condition  of  the 
bank  than  would  have  appeared  if  the  truth 
had  been  stated,  that  no  intent  to  Injure 
the  bonk  could  poasibly  be  Imputed,  even 
although  the  necessary  effect  of  the  false 
statement  was  to  prevent  the  Comptroller 
from  eierting  the  powers  conferred  upon 
him  by  law  for  the  protection  of  the  bank 
from  injury.  And  these  considerations  also 
effectually  dispose  of  the  theory  that  tbe 
acta  charged  to  have  been  falsely  reported, 
in  and  of  themselves,  were  of  auch  a  char- 
acter as  to  exclude  the  possibility  of  a 
criminal  Intent  to  injure  the  bank.  The 
counts  charged  false  entries  as  to  the  amount 
of  bed  debts  due  the  bank,  as  to  the  aua- 
pended  paper  held  by  the  bank,  as  to  ths 
amount  due  the  bank  by  its  preddent  as 
indOTser,  guarantor,  or  otherwise,  and  as  to 
the  assets  of  the  bank,  by  reporting  that  tt 
owned  various  pieces  of  real  estate  which 
it  really  only  held  as  security.  We  are  of 
opinion  that  tbe  alleged  false  atatemenis 
did  not  so  exclude  the  possibility  of  an  in- 
tention to  Injure  the  bank  as  to  justify  so 
declaring  as  a  matter  of  law,  and  that  the 
caae  should  have  been  submitted  to  a  jury 
to  determine  the  question  of  Intent  In  the 
light  of  all  the  facts  and  drcumstances  ex- 
isting at  the  time  of  the  making  of  ths 
alleged  false  entries. 
Reversed.  ^ 

*Mr.  Justice  HcKeniui  and  Mr.  Jnatlea  ^ 
D&7  do  not  think  the  Comptroller  Is  witbia 
the  words  "any  agent,"  and  diaaent  bam 
that  ruling.     In  other  respects  they  concur. 
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(SB  V.  B.  tU.} 

BALTIMORE  ft  OHIO  RAILROAD  COM- 
PANY 

INTEE8TATE  COMMERCE  COMMISSION. 

CouftiB  (I  S8«*>— SuPMira  Oouro-CAaw 
CBBTiriBB  — Sfkdiuo  Dp  Wholi  Case. 
The  provisions  of  tha  act  o(  Februair  II, 

1903   (32  SUt.  at  L.  823,  chap.  S44,  U.  6. 

Comp.  Stat.  Sufip.  1007,  p.  fiSl),  permit- 
ting the  judges  aitting  in  a  suit  arisinK  un- 
der the  kcta  inTOlving  monopoliea  and  In- 
terstate commerce,  in  caae  of  diTiston  in 
opinion,  to  certify  the  caae  to  the  Supreme 
Court  of  the  United  State*  for  review,  deei 
not  authorize  the  sending  up  of  the  whole 
ease,  and  therefore  that  court  will  not  con- 
sider a  case  where  no  final  judgment,  order, 
or  decree  determinative  of  the  merits  is  ren- 
dered, hut  the  lower  court  orders  that  this 
cose  be  certified  (or  review  to  the  Supreme 
Court,  and  that  "a  transcript  of  the  record 
■  nd  proceeding  of  the  cause  aforesaid,  to- 
gether with  all  things  thereunto  relating,  be 
transmitted  to"  that  court,  "and  the  same  is 
transmitted  aecordingl;." 

ntd.  rrnti,.—VoT  other  cKaa*.  bm  ConrU,  Cant. 
Die.  I  1021:    Dee.  Dir  )  9»;.'] 

[No.  33S.] 


ON  A  CERTIFICATE  from  the  Circuit 
Court  of  the  United  Statea  tor  the  Dis- 
trict of  Maryland  to  secure  the  opinion  of 
the  Supreme  Court  upon  a  bill  in  equity  to 
secure  the  annulment  of  an  order  of  the 
Interstate  Commerce  Commission,  Came 
remanded. 
Jj  Btatemant  hf  Ur.  Chief  Justice  Poller: 
>  'This  wM  a  bill  in  equity  filed  by  the 
Baltimore  i,  Ohio  Railroad  Company  In  the 
drcuit  court  of  the  United  States  for  the 
district  of  Maryland  against  the  Interstate 
Commerce  Commission,  July  20,  190S,  which 
prayed  (or  a  preliminary  Injunction  and  a 
flnal  decree  enjoining,  annulling,  and  sus- 
pending a  certain  order  of  the  Oommlasion 
■erred  June  14,  190S,  in  a  proceeding  before 
the  CommlMion,  entitled,  "Hail  t  River  Coal 
Company  t.  Baltimore  ft  Ohio  Railroad  Com- 
pany." 

On  July  27,  IJHIS,  the  attorney  general, 
In  oomplianoa  with  |  6  of  tb»  act  to  t  _ 
late  commerce,  aji  amended  by  the  act  ot 
June  20,  IBOO  [34  Stat  at  L.  SGZ,  chap. 
3SB1,  n.  8.  Oomp.  SUt.  Supp.  1007,  p.  005], 
filed  In  the  court  the  certificate  of  general 
publio  importance  under  the  expedition  act 
of  February  11,  1903  [S2  Stat,  at  L.  S23, 
ahap.  G44,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  051].  In  accordance  with  tha  provisions 
of  the  aet  of  February  11,  1903,  the  two 
drouit  judges,  by  order  filed  August  26, 
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1908,  designated  the  Honorable  Thomas  J. 
Morris,  district  judge  for  tlie  district  of 
Maryland,  to  ait  with  them  on  the  hearing 
and  disposition  of  the  ease. 

The  application  for  the  preliminary  in< 
junction  waa  set  (or  hearing  September  22, 
1908.  Defendant's  answer  waa  filed  Septem- 
ber 19,  1908.  By  order  entered  September 
23,  190S,  the  application  for  the  preliminar7 
injunction  was  denied. 

Replication  was  filed  and  testimony  taken, 
and,  there  being  no  substantial  dispute  aa 
to  the  facts,  Mr,  Arthur  Hale,  complainaat'a 
general  superintendent  of  transportation, 
and  also  chairman  of  the  car  eOiclency  com- 
mittee  o(  the  American  Railway  Aaaocia-^ 
tlon,  was  able  to  testify  aa  to  all  mattenjj 
'that  counsel  deemed  necessary  to  bring  t«» 
the  court's  attention,  and  waa  the  only  wit- 
December  14,  1908,  the  cause  came  on  for 
final  hearing,  and  waa  argued  before  tha 
two  circuit  judges  and  the  district  Judge 
designated  by  them.  No  flnal  decree  or 
judgment  was  entered,  but  the  presiding 
judge  entered  the  following  order; 

"This  cauae  came  on  this  day  to  be  fur- 
ther heard,  and  waa  argued  by  counsel,  and 
the  court,  having  fully  considered  the  bill, 
answer,  deposition,  and  other  papera  filed 
herein,  the  judges  sitting  finding  themselTcs 
divided  in  opinion  aa  to  the  decree  tlut 
should  be  entered  herein. 

Tt  ia  now  ordered,  that.  In  aceoidanc* 
with  the  aet  of  Congress  applicable  hereto, 
that  this  ease  be  certified  for  review  to  tha> 
Supreme  Court  of  the  United  Btatea. 

■a)ecember  14,  190S." 

The  cause  was  docketed  In  this  court  anA 
tha  transcript  of  record  filed  January  25,. 
1009,  as  "on  a  certificate  from  the  eirenit' 
court  of  the  United  States  for  tlte  diatriet- 
of  Maryland." 

The  aet  of  Congress  of  February  11,  190ft 
(32  SUt.  at  L.  823,  chap.  644,  U.  S.  Comp. 
Stat  Supp.  1007,  p.  OBI),  eontaine  two  ee*- 
tione,  a*  follows: 

(1)  "That  In  any  auit  In  equity  pending 
or  hereafter  brought  in  any  circuit  court  of 
the  United  SUtes  under  the  act  entitled* 
'An  Act  to  Protect  Trade  and  Commeroa 
against  Unlawful  Restraints  and  Monopo- 
lies,' approved  July  second,  eighteen  hun- 
dred and  ninety  [26  Stat,  at  L.  209,  chap. 
647,  U.  &.  Comp.  Stat.  1901,  p.  3200],  *Att 
Act  to  Regulate  Commeroe,'  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty- 
seven  [24  Stat,  at  L.  rS,  chap.  104,  U.  & 
Comp.  SUt.  1901,  p.  3154],  or  any  other 
aets  having  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  SUt«* 
is  complainant,  the  Attorney  General  may 
file  with  the  clerk  ot  ancb  ooort  a  eartU* 
cate  that,  in  his  opinion,  tha  caae  la  tt 
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gansral  pnblie  imporUnce,  a  eop/  of  which 
■hall  be  immediatelj  furnished  bj  such  clerk 
to  each  of  the  circuit  judgea  of  the  circuit 
a  in  which  the  ea«e  is  pending.  Thereupon 
^  inch  case  shall  lie  given  precedence  over 
*  otheri,  and  In  every  wbj  expedited,* and  he 
assigned  tor  hearing  at  the  earliest  practi- 
eabie  day,  hefore  not  less  than  three  of  the 
circuit  judge*  of  said  circuit,  if  there  b« 
three  or  more;  and,  If  there  he  not  i 
than  two  circuit  Judges,  then  before  them 
and  sneh  district  judge  as  they  may  select. 
In  the  event  the  judges  sitting  in  such  case 
•hall  b«  divided  in  opinion,  the  case  shall 
be  oertiSed  to  the  Supreme  Court  for  re 
In  like  manner  ai  If  taken  there  hy  appeal 
«a  hereinafter  provided. 

"Sec.  2.  That  In  every  suit  In  equity  pend- 
ing or  hereafter  hrougbt  in  any  circuit  court 
ol  the  United  States  under  any  of  said  acts, 
wherein  the  United  Stntes  ia  complainant, 
ineluding  cases  submitted  but  not  yet  de- 
'Vided,  an  appeal  from  the  final  decree  ol  the 
-tircuit  court  will  lie  only  to  the  Supreme 
0>UTt,  and  must  be  taken  within  sixty  days 
from  the  entry  thereof:  Provided,  lliat  in 
any  case  where  on  appeal  may  have  been 
iaiien  from  the  final  decree  of  a  circuit  court 
to  the  oircuit  court  of  appeals  before  this 
«et  takes  effect,  the  case  shall  proceed  to  a 
final  dMsrea  therein,  and  an  appeal  may  be 
taken  from  such  decree  to  the  Supreme 
Court  in  the  manner  now  provided  by  law." 
Bection  G  of  the  Hepburn  act,  so  called, 
«f  June  29,  1906  (34  Stat,  at  L.  GSl,  G92, 
«hap.  3691,  U.  S.  Comp.  Stat.  Supp.  1907, 
fp.  S92,  904),  provides: 

"The  venue  of  suits  brought  In  any  of  the 
-drcuit  oonrts  of  the  United  States  against 
tts  Commission,  to  enjoin,  set  aside,  annul, 
■or  suspend  any  order  or  requirement  of  the 
-Mumisaion,  shall  b«  in  the  district  vrhere 
the  carrier  against  whom  such  order  or  re- 
^nlrement  may  have  been  made  has  its 
principal  operating  ofBce,  and  may  be 
Immght  at  any  time  after  meh  order  la 
promulgated. 

"Tht  provisions  of  'An  Act  to  Expedite 
the  Hearing  and  Determination  of  Suits  in 
Equity,'  and  so  forth,  approved  February 
eleventh,  nineteen  hundred  and  three,  ahall 
be,  and  are  hereby,  made  applicable  to  all 
■aeh  suits,  including  the  hearing  on  an  ap- 
^  plication  for  a  preliminary  injunction,  and 
M  mre  also  made  applicable  to  any  proceeding 
>  In  equity  to  *enforce  any  order  or  require- 
nient  of  the  Commission,  or  any  of  the  pro- 
Tfaians  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred 
and  eighty -seven,  and  all  acts  amendatory 
thereof  or  supplemental  thereto.  It  shall 
be  the  duty  of  the  Attorney  General  in 
•very  such  case  to  file  the  oertifloate  pro- 


vided for  in  lUd  expediting  act  of  February 
eleventh,  nineteen  hundred  and  three,  aa 
necessary  to  the  application  of  the  pro- 
visions thereof,  and  upon  appeal,  as  therein 
authorized,  to  the  Supreme  Court  of  the 
United  States,  the  case  shall  have  In  such 
court  priority  in  hearing  and  determination 
over  all  other  causes  except  criminal  causes. 
.  .  .  An  appeal  may  be  taken  from  any 
interlocutory  order  or  decree  granting  or 
continuing  an  Injunction  in  any  suit,  but 
shall  lie  only  to  the  Supreme  Court  of  the 
United  States:  Provided  further,  That  the 
appeal  must  be  taken  within  thirty  days 
from  the  entry  of  such  order  or  decree,  anS 
it  shall  take  precedence  In  the  appellate 
court  over  all  other  causes,  except  cause* 
of  like  character  and  criminal  eauBes." 

Messrs,  W.  Irvine  Orou,  Hugh  Ii. 
Bond,  Jr.,  and  W.  Alnaworth  Parker  (or 
the  Baltimore  t  Ohio  Kallroad  Company. 

Assistant  to  the  Attorney  General  Ellla 
and  Messrs.  Luther  M.  Walter  and  Oria  B. 
Harrison  tor  the  Interstate  CommerM  Con- 


Mr.  Chief  Justice  Fn1I«r  delivered  tba 
opinion  of  the  court: 

By  the  judiciary  act  of  March  t,  1891 
[26  Stat,  at  L.  826,  chap.  517,  U.  S.  Comp. 
SUt.  ISOl,  p.  488],  a  review  by  certiflcate 
is  limited  to  the  certiflcate  or  Its  equivalent 
hy  the  circuit  courts,  made  after  Snal  judg- 
ment, of  the  question,  when  raised,  of  their  ^ 
Jurisdiction  as  courts  of  the  United  States,  R 
'and  to  Uie  certificate  by  the  circuit  court*  ■ 
of  appeal  of  questions  of  law  In  relation  to 
which  the  advice  of  this  court  is  sought  a* 
therein  provided,  which  certificates  are  gov- 
erned by  the  same  rules  as  were  formerly 
applied  to  certificates  at  division.  United 
Statea  v.  Elder,  163  U.  B.  132,  41  L.  ed. 
101,  16  Sup.  Ct.  Rep.  983;  The  Habana, 
176  U.  8.  677,  684,  44  L.  ed.  820,  322,  20 
Sup.  Ct.  Eep.  2S0;  Chicago,  B.  A  Q.  B.  Co. 
V.  Williams,  20G  U.  S.  444,  Gl  L.  ed.  87G, 
37  Sup.  Ct.  Bep.  GG9.  And  it  haa  been 
established  hy  repeated  decisions  that  que*- 
tions  certlfled  to  this  oourt  upon  a  division 
of  opinion  must  be  distinct  points  of  law, 
clearly  sUted,  so  that  they  oau  he  distinctly 
answered  withont  regard  to  other  Issues  of 
law  or  of  fact;  and  not  qusstions  of  fact 
or  of  mixed  law  and  fact,  involving  infer- 
ences of  fact  from  particular  facta  stated 
in  the  certificates;  nor  yet  the  whole  ease, 
even  If  divided  Into  several  points.  Jewell 
V.  Knight,  123  U.  B.  4SS,  43S,  SI  L.  ed. 
190,  192,  8  Sup.  Ct.  Eep.  198. 

And  Anally,  It  has  been  settled  that  the 
whole  case,  even  when  its  decision  tuma 
upon  matter  of  law  only,  eannot  be  sent 
here  by  eertificate  ef  division. 
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In  White  T  Turk,  IS  Pet.  23S,  9  L.  ed. 
1069,  It  WM  said:  'The  oertiflMte  of  tlu 
Judge*,  in  this  c&hc,  leaves  no  doubt  th&t 
tlie  whole  cauBB  was  submitted  to  the  circuit 
court  by  the  motion  to  Bet  aside  the  judg- 
ment on  the  b'ond.  And,  bad  the  court 
Agreed  In  opinion,  and  rendered  a  judgment 
upon  the  points  submitted,  it  would  have 
been  conclusive  of  the  whole  matter  in  cou- 
troreray  between  the  parties.  This  certifi- 
cate, therefore,  brings  the  whole  canae  be- 
fore thia  court;  and,  if  we  were  to  decide 
the  qnestiona  presented.  It  would.  In  effect, 
be  the  exercise  of  original,  rather  than  ap- 
pellate, jurisdiction."  This  practice  was  de- 
clared irregular  bj  Chief  Justics  Tanej  In 
Webster  v.  Cooper,  10  How.  64,  13  L.  ed. 
325,  and  the  chief  justice  added  that  it 
'would,  if  sanctioned,  convert  this  court 
Into  one  of  original  jurisdiction  in  questions 
of  law.  Instead  of  being,  as  the  Constitution 
intended  it  to  be,  an  appellate  court  to 
rerise  the  decisions  of  inferior  tribunals." 
So  Mr.  Justice  Miller,  In  United  States  v. 
Perrin,  131  U.  8.  65,  68,  33  L.  ed.  88,  89, 
g,  9  Sup.  Ct.  Bep.  681,  682,  said; 
■*  "But  it  never  was  designed  that,  because 
•  a  ease  is  a  *troubleaome  one,  or  ia  a  new 
one,  and  because  the  judges  trying  the  case 
may  not  be  perfectly  satisfled  aa  regards 
all  the  points  raised  In  the  course  of  the 
trial,  the  whole  matter  shall  be  referred  to 
this  court  for  ita  decision  in  advance  of  a 
regular  trial,  or  that  in  any  event  the  whole 
case  shall  be  tbua  brought  before  this  court. 
Such  a  system  converts  the  Supreme  Court 
into  a  nisi  prlus  trial  court;  whereas,  even 
in  cases  which  come  here  for  review  in  the 
ordinary  course  of  judicial  proceeding,  we 
are  always  and  only  an  appellate  court,  ex- 
cept in  the  limited  class  of  eases  where  the 
eourt  has  original  jurisdiction." 
Without  discuseing  the  evolution  of  the 


use  of  oertlflcatM,  referenee  to  the  leglala-  g 
tlon  given  below  may  be  profltable.t  J< 

*  In  the  present  case  no  final  judgment  or 
decree  or  order  determinative  of  the  merits 
was  rendered,  but  the  court  ordered  "that 
this  case  be  certified  for  review  to  the  Su- 
preme Court  of  the  United  States,"  and  that 
"a  tranaeript  of  the  record  and  proceedingf 
of  the  cause  aforesaid,  together  with  all 
thinga  thereunto  relating,  be  transmitted  to 
the  aald  Supreme  Court  of  the  United 
States;  and  the  same  is  tranamltted  accord' 
Ingly." 

The  act  of  Congreaa  of  February  11,  1903, 
provided  in  It*  lat  acctlon  that,  on  the  cer- 
tificate of  the  Attorney  General,  the  ease « 
should  be  assigned  for  hearing  before  not  g 
less  than 'three   judges,   and   that,  "in   the* 
event  the  judges  aittlng  in  such  case  ahaQ 
be  divided  in  opinion,  the  eaae  shall  be  oer- 
tilled  to  the  Supreme  Court  for  review  tn 
like  manner  aa  if  taken  there  by  appeal, 
as  hereinafter  provided."    The  order  of  the 
circuit  court   pursues  the  language  of  this 
provision,    and    attempts    to    send    up    the 
nbole  ease  to  he  determined  by  this  court. 
This  invokes  the  exerdae  of  original  juris- 
diction, and  cannot  be  sustained. 

In  a  note  to  United  States  v.  Ferreira,  I* 
How.  on  page  E2,  14  L.  ed.  on  page  47, 
note,  which  was  inserted  by  order  of  th* 
court,  the  chief  justice  states  the  aubstanee 
of  the  case  of  the  United  Statea  v.  Todd, 
which  was  decided  in  February,  1794,  but 
not  printed,  as  there  was  at  that  time  no 
official  reporter.  This  note  thus  concludesi 
"In  the  early  days  of  the  government,  the 
right  of  Congress  to  give  original  jurisdio- 
tion  to  the  Supreme  Court  in  eases  not 
enumerated  in  the  Constitution  was  main- 
tained by  many  Jurists,  and  seems  to  have 
been  entertained  by  the  learned  judges  who 
decided  Todd's  case.     But   discussion  and 


tSection  6  of  the  "Act  to  Amend  the  Jn- 
dicial  System  of  the  United  SUtes,"  April 
20,  1802  (2  Stat,  at  L.  159,  chap.  31),  pro- 

"That  whenever  any  question  shall  occur 
before  a  circuit  court,  upon  which  the  opin- 
ions of  the  judges  shall  be  opposed,  the 
roint  upon  which  the  disagreement  shall 
appeu  shall,  during  the  same  term,  upon 
the  request  of  either  party,  or  their  counsel, 
be  stated  under  the  direction  of  the  jadgea, 
and  certified  under  the  seal  of  the  court  to 
the  Supreme  Court,  at  their  next  session  to 
be  held  thereafter;  and  shall,  by  the  said 
eourt,  be  finally  decided.  And  ^e  decision 
of  the  Supreme  Court,  and  their  order  In  the 
premises,  shall  be  remitted  to  the  circuit 
court,  and  be  there  entered  of  record,  and 
shall  have  effect  according  to  the  nature  of 
the  said  judgment  and  order:  Provided, 
That  nothing  herein  contained  shall  prevent 
the  cause  fnim  proceeding  if,  in  the  opinion 


of  the  court,  farther  proceeding  can  ba 
had  without  prejudice  to  the  merits,  ,   .  ." 

This  act  was  superseded  by  that  of  Juna 
1,  IS72  { IT  Stat,  at  L.  100,  chap.  25G,  U.  S. 
Comp.  SUt  1901,  p.  S27),  which  provided: 

"That  whenever,  in  any  suit  or  proceed- 
ing in  a  circuit  court  of  the  United  States, 
being  held  by  a  justice  of  the  Supreme  Court 
and  the  circuit  judge  or  a  district  judge,  or 
by  the  circuit  judge  and  a  district  judge^ 
there  shall  occur  any  difference  of  opinion 
between  the  judges  as  to  any  matter  or 
thing  to  be  decided,  ruled,  or  ordered  by  the 
court,  the  opinion  of  the  presiding  justio* 
or  the  presiding  judge  shall  prevail,  and  b* 
considered  the  opinion  of  the  court  for  the 
time  being;  but  when  a  final  judgmrat,  de- 
cree, or  order  in  such  suit  or  proceeding 
shall  be  entered,  if  lald  judges  shall  certify, 
as  it  shall  be  their  duty  to  do  if  such  be  the 
fact,  that  they  differed  in  opinion  aa  to  aaj 
question  which,  under  the  act  of  Congreaa 
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sum  mature  ex&mln&tion  baa  lettled  tha 
qnMUan  othcrwlae;  and  it  has  long  been 
tha  Mtablialied  doetrine,  and  wb  believe  now 
■Mented  to  by  all  wlio  have  examined  the 
•nbjeet,  that  the  original  jnriadiction  of 
thia  court  ia  conOned  to  the  caaea  apacifled 
in  tbe  Constitution,  and  tliat  CongreM  can- 
not enlarge  it.  In  all  other  caaea  ita  power 
mnet  be  appellate." 

Such  la  the  settled  rule,  and  It  ia  inad- 
Biiasible  to  auppoae  that  it  was  the  intention 
of  Congress  to  run  counter  to  it. 

Ordinarily  in  the  Federal  courta,  In  the 
ahaeDce  of  expreaa  statutory  authority, 
appeal  can  be  taken  or  writ  of  error  brought 
except  from  a  final  decree  or  to  a  l^al 
judgment.  McUsh  w.  Rott,  141  U.  8.  GGl, 
S65,  85  L.  ed.  893,  894,  12  Sup.  Ct.  Kep. 
118;  Forgaj  t.  Conrad,  8  How.  201,  20E,  12 
Ia.  ad.  404,  406.  There  is  no  final  judgment 
or  decree  in  thia  ease,  nor  any  iudidaJ  de- 
termination from  which  an  appeal  would 
lie.  The  Alicia,  7  Wall.  671,  19  L.  ed.  84, 
^  ii  in  point.  In  that  case  it  appeared  that, 
N  on  the  9th  day  of  January,  18G3,  a  decree 
•  of 'condemnation  had  been  entered  in  the 
diatrlct  court  againat  the  Alicia  end  her 
eargo  for  Tiolation  of  the  blockade.  From 
thia  decree  an  appeal  was  allowed  and  taken 
to  the  circuit  court;  and  on  the  ISth  of 
Ifay,  1S67,  an  order  was  made  in  that  court 
on  the  application  of  the  parties  In  interest 
— there  being  at  thia  time,  in  the  circuit 
court,  no  order,  judgment,  or  decree  in  the 
eaae — for  the  tranafer  of  the  oause  to  thia 
eonrt  under  the  13th  section  of  the  act  ot 
June  30,  18S4  [IS  SUt.  at  L.  811,  chap. 
174},  which  enacted  that  prize  cauaee  de- 
pending In  the  circuit  court  might  be  ao 
tianaferred.  Thia  oourt  held  that  the  cause 
was  remored  to  the  circuit  court  by  the 
appeal  from  the  decree  of  the  diatrlct  court, 
and  that  that   decree  waa  vacated  by  the 


appeal,  and  that  the  dreolt  eourt  acquired 
full  Jnrlidiotion  of  the  cause,  and  waa  fully 
authorized  to  proceed  to  final  hearing  ai^ 
decree.  And  Chief  Juatlee  Chase  said :  *Vor 
can  It  be  doubted  that,  under  tha  Consti- 
tution, thia  court  can  exercise,  tn  prixe 
causes,  appellate  Jurisdiction  only.  An  ap- 
pellate Jurisdiction  necessarily  impllea  some 
Judicial  determination, — some  Judgment,  de- 
cree, or  order  of  an  inferior  tribunal,  from 
which  an  appeal  haa  been  taken.  But  in 
this  ease  there  had  been  no  sueh  order, 
judgment,  or  decree  in  the  circuit  oourtj 
and  there  was  no  subsisting  decree  in  the 
district  court,  from  which  an  appeal  could 
be  taken.  Vft  are  obliged  to  conclude  that, 
in  tha  provialon  for  transfer,  an  attempt 
waa  inadvertently  made  to  give  to  this  court 
a  jurisdiction  withheld  by  the  Constitution, 
and,  consequently,  that  the  order  of  tranafer 
was  without  effect.  The  causa  is  still  de- 
pending in  the  eircnlt  court." 

The  result  is  that  the  order  must  be  set 
aside  and  the  case  remanded  ta  the  circuit 
court,  with  directions  to  proceed  la  oon- 
formity  with  law. 

Ordered  accordingly. 


CHI  v.  B.  ».) 

SOUTHERN  PACIFIC  OOMPAITT  and  Or*> 

gon  ft  California  Railroad  Company 

INTERSTATE  COUMERGB  COMMISSION. 

Thia  ease  is  goremed  by  the  dedtion  In 
Baltimore  &  O.  R.  Co.  y.  Interstate  Oom- 
meree  Oommlsaion,  ante,  p.  86. 


«f  April  twenty-ninth,  eighteen  hundred  and 
two,  might  have  been  reviewed  by  the  Su- 
preme Court  on  certificate  of  difference  of 


e  Court,  on  writ  of  error  or  appeal,  ac- 
ix>rding  to  the  nature  of  the  case,  and  sub- 
jeet  to  the  provisioua  of  law  applicable  to 
other  writs  of  error  or  appeals  in  regard 
to  bail  and  supersedeas." 

That  waa  carried  forward  in  1874,  by 
II  eco,  eS2,  eS4,  093,  and  697  ot  the  Re- 
vised Statutea  (U.  8.  Comp.  Stat.  1901,  pp. 
S27,  S28).  Section  Q  of  the  Judiciary  act 
of  March  3,  I8B1  (20  Stat,  at  L.  826,  chap. 
SIT,  U.  S.  Comp.  Stat.  1901,  p.  488),  pro- 
vided: 

"See.  6.  .  .  .  Excepting  that,  in  every 
•ueh  subject  within  its  appellate  Jurisdie- 
tion,  the  circuit  court  oi  appeals  at  any 
time  may  certify  to  the  Supreme  Court  of 
the  United  States  any  questions  or  proposi- 
tions of  law  ooneerning  which  it  desirea  tha 


instruction  of  that  court  for  its  proper  de- 

"And  thereupon  the  Supreme  Court  may 
either  give  its  instruction  on  the  quesUona 
and  propositions  certified  to  it,  which  shall 
be  binding  upon  the  circuit  courts  of  ap- 
peals in  such  case,  or  it  may  require  that 
the  whole  record  and  cause  may  be  tent  up 
to  it  for  ita  consideration,  and  thereupon 
shall  decide  tha  whole  matter  iu  controversy 
in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal. 

"And  excepting  also  that.  In  any  sueh 
ease  as  is  hereinbefore  made  final  in  the 
circuit  court  of  appeals,  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  any  euch  case  to  M 
certified  to  the  Suprraue  Court  for  its  re- 
view and  determination,  with  the  same  pow> 
~~  and  authority  in  the  case  aa  if  it  had 

n  carried  by  i  '  ... 

the  Supreme  Cour 
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ON  A.  CERTIFICATE  (rf  the  Judges  of  tha 
Circuit  Court  of  tiie  United  States  lor 
tha  Northern  District  of  Calitornid  to  prw 
•ent  to  the  Supreme  Court  of  the  United 
States  questions  srisiDg  io  a  suit  brought  to 
rescind  an  order  of  the  Interstate  Com 
merce  Commiaaion.  Cause  remaaded. 
The  facts  are  stated  in  the  opinion, 
Measra.  Haxwell  Evarts,  R.  S.  Lovett, 
F.  C.  Dillard.  W.  W.  Cotton,  and  P.  F. 
Dunne  for  the  Southern  Pacific  Compan}' 
•t  al. 

ABsistant  to  the  Attomej  General  Ellle 
and  MeBBrs.  Luther  M.  Walter  and  Edwin 
P.  Grosvenor  tor  the  Interstate  Commerce 
Coramiesion. 

Ur.  Chief  Justice  Fuller  delivered  tli 
opinion  of  the  court: 

This  case  comes  here  upon  a  certificate 
of  the  three  Judges  of  the  circuit  cour 
the  northern  district  of  California,  under 
§  1  of  the  expediting  act  of  February  11, 
1903  (32  Stat,  at  L.  S23,  chap.  &44,  U.  8. 
Comp.  Stat.  Supp.  190T,  p.  961),  as 
■trued  bj  them. 

The   suit    iraa   brought    by   the    railroad 
oompanies  in  the  circuit  court,  to  restrain 
).  the  enforcement  of  an  order  of  the  Inter- 
^  state  Commerce   Commission,   which  eatab- 
*   IJshed  a'niazimun)  rats  for  the  transporta- 
tion of  rough  green  flr  lumber  from  points 
In  the  Willamette  valley,  Oregon,  to  San 
Francisco.    The  case  came  on  for  argument 
before  the  three  circuit  judges  upon  the  de- 
murrer of  the  Commiaaion  to  the  amended 
bill  of  complaint,  to  which  was  attached  the 
opinion  and  order  of  the  Commission. 

The  circuit  judges  certified  the  whole  case, 
and  it  comes  here  without  opinion,  decision, 
or  assignment  of  errors. 

Upon  the  grounds  stated  In  No.  839,  Bal- 
timore ft  O.  R  Co.  T.  Interstate  Commerce 
Oommiaslon  [235  D.  S.  216,  54  L.  ed.  — ,  SO 
Hull.  Ct  Rep.  86],  the  certiScate  la  dismissed 
and  the  case  remanded  to  the  Qreuit  Court, 
with  directions  to  proceed  therein  iu  con- 
formity with  law. 
Ordered  accordingly. 

<tu  u.  a.  tn.t 

PABLO  YORDI,  Appt., 


BzTBADinon  (1  ll*)— Complaint  — Fob- 
XIOR  Recobd — Incobporatio>. 
1.  To  pive  jurisdiction  to  a  United  States 
comniiMioner  of  a  proceeding  to  extradite 
a  fugitlife  from  the  justice  of  a  foreign 
state,  the  record  of  proceedings  before  the 
foreign  court,  and  tne  depositions  of  wit- 
nesses  therein    contained,   upon    which    Uie 


extradition  proceeding  Is  based,  need  not  b* 
attached  to  the  complaint,  if  they  are  In  th* 
custody  and  keeping  of  the  one  making  th» 
complaint,  and  the  commiesioner  is  poa- 
seased  of  tha  Information  which  they  eon- 
tain,  which  is  Bufliciant  to  satisfy  him  that 
the  proceedir"  \i  based  upon  real  grounds. 
^^■J?''*i—y^^  ">*'>•''  '^""'  »"  Eitradltlon, 
Omt  DIB.  I  «;    Dec.  DIb.  )  11. *! 

SlXTRADniOn     (I     11*)  —  iBHEOUtARITT    Uf 

Complaint— CiTBiNo  at  Heahiito. 

2.  The  irregularity,  if  any,  in  milking  s. 
complaint  In  extradition  proceedin^-a  on  in- 
formation and  belinf,  without  stlaching 
thereto  the  record  of  the  foreign  court  which 
is  the  basis  of  the  proceeding,  ia  cured  by 
the  production  at  the  hearing  of  such  rec- 
ord, which  is  sufficient  to  justify  the  deten- 
tion of  the  accused. 

[Ba.  Note.— For  other  nn^.  wa  SitradltleD, 
Cant  D!f.  1  U;    Deo.  Dls.  )  ]!.•] 


APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  State* 
for  the  Western  District  of  Texas,  dischar- 
ging a  writ  of  habeas  corpua  to  secure  tha 
releass  o(  petitioner,  who  was  held  In  cut- 
tody  under  an  extradition  proceeding.  Af- 
firmed. 
See  same  ease  below,  ISe  Fed.  S21. 

Statement  by  Mr.  Chief  Justice  Fnllort  {{ 
'Pablo  Yordi,  being  detained  In  euatodj* 
by  the  United  States  marshal  of  the  west- 
em  district  of  Texaa,  obtained  from  tha 
district  oourt  for  that  district  a  writ  of 
habeas  corpus  to  secure  his  release.  He  wa* 
charged  in  tha  republic  of  Mexico  with  tha 
crime  of  "fraud  and  forgery  of  documents,' 
and  a  warrant  for  his  arrest  was  duly  Issued 
by  the  criminal  judge  of  the  city  of  Guada- 
lajara. He  avoided  arrest  In  Mexico  and 
fled  to  El  Paso,  Texaa,  where  he  was  de- 
tained In  prison,  under  an  order  of  th« 
United  States  commissioner,  awaiting  the 
by  the  proper  authorities  of  an  order 
for  his  extradition. 
At  the  bearing  on  the  habeas  corpus.  It 
is  stipulated  that  the  crimes  in  the  com- 
plaint made  before  tlie  United  States  com- 
oner  were  extraditable  offenses  under 
the  existing  treaty  bptwcpn  the  United 
States  and  Mexico;  that  ot  the  time  of  tha 
hearing  before  the  commissioner  the  com- 
plaint In  the  case,  made  by  A.  V.  Lomell. 
consul  of  Mexico,  was  solely  upon  informa- 
tion and  belief;  that  he  had  no  actual  or 
personal  knowledge  of  the  commiaaion  of 
any  offense,  but,  at  the  time  of  making  tba 
complaint,  the  eatd  Mexican  consul  had  be- 
fore him  the  record  and  depoaitions  of  tha 
witneases  of  the  republic  of  Meixeo  in  tha 
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TORDI  T.  NOLTB. 


pTX»e««dIiigi  before   the   crlmtnAl   Judge   of 
QiutdRJajara. 

There  irere  three  complalcta  made  agaluBt 
Tordi.  The  flrat,  made  by  the  asBistant 
United  States  attorney,  wai  digmiBBed.  The 
•econd  and  third  were  made  by  the  Mexican 

Upon  the  hearing  under  the  lint  com- 
plaint the  record  and  evidence  contained  tn 
the  proceedingt  iu  Mexico  were  Introduced 
In  eridence  before  the  cam  miss  ion  er,  as  they 
were  alio  on  the  hearing  on  the  second  com- 
plaint. The  commiBaioner  found  that  there 
waa  probable  cauie  to  believe  Yordi  guilty 
of  the  offense  of  uttering  a  forged  instru- 
nent  in  the  state  of  Jalisco,  United  States 
of  Mexico,  on  or  about  the  26th  day  of  May, 
B  190S,  and  that  there  was  also  probable  cause 
gi  to  believe  Yordt  had  committed  tbe  offense 

*  of  obtaining  money  by  means  of  false  device 
in  the  Mexican  state  mentioned.  The  com- 
missioner thereTore  ordered  Yordi  to  be  held 
for  extradition  to  the  republic  of  Mexico  on 
the  charges  alleged  in  the  third  and  fourth 
eoanta  of  the  complaint,  and  that  be  be 
committed  to  the  county  jail  of  El  Paso 
county,  Texsa,  to  await  tbe  action  of  the 
proper  authorities  in  the  city  of  Washing- 
ton, upon  demand  for  his  extradition  to  the 
Bepublic  of  Mexico. 

The  ease  was  heard  before  Maxey,  District 
Judge,  who  discharged  the  writ  of  habeas 
eorpus,  and  required  tbe  marshal  to  hold  the 
petitioner  in  custody  until  a  warrant  of  ex- 
tradition was  duly  issued.  Prom  this  final 
order  this  appeal  was  taken.  Judge  Maxey's 
opinion  Is  reported  in  1S8  Fed.  921. 

Ur.  Waller  Dsvia  for  appellant 
Assistant  Attorney  Qeneral  Rnsaell  for 
•ppeHee. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  contention  of  appellant's  counsel  1b 
that,  although  the  Mexican  eonanl  had  pos- 
session of  the  record  from  Mexico  and  tbe 
depositions  of  the  witnesses  therein  con- 
tained, which  embodied  the  proceedings  had 
before  the  judge  at  Guadalajara,  Mexico, 
Including  the  testimony  of  witnesses,  which 
appeared  to  the  judge  amply  sufficient  to 
Justify  an  order  for  the  apprehension  of  the 
accused,  nevertheleBs  there  was  still  neces- 
sary. In  order  for  tbe  commissioner  to  take 
jurisdiction  to  hear  tba  spplieatton,  that 
either  the  record  from  Mexico  should  be 
attached  to  the  complaint,  or  that  the  com- 
plaint should  disclose  upon  its  faoe  the 
■onreca  of  the  eonsul'B  Information.  This 
record  from  Mexico  was  not  only  before  the 
e  Ibzlean  consul  when  he  made  the  compMnt 
JJ  against  Yordi,  now  under  consideration,  but 

*  the  eonunlssioner  was  ttlwrougUy  familiar 


with  It,  as  It  bad  been  Introdoead  In  ari- 
dence  before  him  upon  the  hearing  of  the 
flrst  complaint. 

Judge  Maxey  was  of  opinion  that,  as 
depositions  from  a  foreign  country  were  ad- 
missible in  evidence  upon  the  hearing  before 
the  commissioner,  they  were  also  to  be  ad- 
mitted for  the  purpose  of  vesting  jurisdio- 
tioQ  In  the  commiBBioner  to  issue  the  war- 
rant; and  as,  In  this  case,  the  depoaitions 
were  in  themselves  sufficient  to  satisfy  the 
commissioner  that  the  prosecution  against 
the  accused  was  based  upon  real  grounds, 
and  not  upon  mere  suspicion  of  guilt,  it  was 
not  indlBpensable  to  the  jurisdiction  of  the 
commlBsioner  that  the  record  and  deposi- 
tions from  Mexico  should  be  actnally  fas- 
tened to  the  complaint  whfn  they  were  In 
the  custody  and  lieeping  of  the  consul,  and 
the  commissioner  was  already  in  possession 
of  the  Information  which  they  contained. 
We  concur  In  these  views. 

The  general  doctrine  in  respect  of  extra- 
dition complaints  Is  well  stated  by  Judge 
Cose  in  Ex  parte  Stemaman,  77  Fed.  G96, 
G97,  as  foUowa: 

"Ths  complaint  should  set  forth  clearly 
and  briefly  the  offense  charged.  It  need  not 
be  drawn  with  the  formal  precision  of  an 
Indictment  If  It  be  sufficiently  explicit  to 
inform  the  accused  person  of  the  precise 
nature  of  the  charge  against  him.  It  is 
sufficient.  The  extreme  technicality  with 
which  these  proceedings  were  formerly  eon- 
ducted  has  given  place  to  a  more  liberal 
practice,  the  object  being  to  reach  a  correct 
decision  upon  ths  main  question, — Is  there 
reasonable  cause  to  believe  that  a  mime  haa 
been  oommittedT  The  complaint  may,  In 
some  Instances,  be  upon  Information  and 
belief.  The  exigencies  may  be  such  that 
the  criminal  may  escape  punishment  unless 
he  is  promptly  apprehended  by  the  repre- 
sentatives of  Uie  country  whose  law  he  has 
violated.  From  the  very  nature  of  the  case 
it  may  often  happen  that  such  representa- 
tive can  have  no  personal  knowledge  of  the 
crime.  If  the  offense  be  one  of  the  treaty  ^ 
crimes,  and  If  it  be  stated  clearly  and  ex-  n 
plicitly,  so  that  ths  accused  knowsaeisctiy  • 
what  the  charge  is,  the  complaint  Is  suffi- 
cient to  authoriis  the  oommissioner  to  aet 
The  foregoing  propositions  are,  it  is  thought, 
sustained  by  Uie  following  authorities:  Re 
Fares,  7  Blatohf.  816,  Fed.  Cas.  No.  4,646 1 
Re  Roth,  IE  Fed.  G0«;  Re  Henrich,  6  Blatchf. 
414,  Fed.  Cas.  No.  6.3GS;  Ex  parte  Van 
Hoven,  4  Dill.  416,  Fed.  Cas.  No.  ie,S69| 
Re  Breen,  78  Fed.  468;  Ex  parte  Lane,  < 
Fed.  84;  Re  Eerres,  S8  Fed.  166;  Castro 
v.  De  Uriarte,  IS  Fed.  98;  Re  Macdonnell, 
11  Blatchf.  79,  Fed.  Cas.  No.  8,771.- 

It  was  argned  that  this  court  bad  held 
otherwise,  partlcBlarly  In  Sloe  t.  Amaa,  189 
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so  SUPREME  COUBT  KEFORTER. 
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V.  a.  871,  4S  I*  ed.  577,  21  Sup.  Ct.  Bep. 
406,  where  Mr.  Justice  Btowii,  delWcring 
the  opinion,  declared  that  several  counts  of 
the  complaint  were  obvlouBly  jnsuflicieDt, 
"since  the  charges  were  msde  solely  upoa 
InfornuLtion  and  belief,  and  no  attempt  was 
made  vna  to  set  forth  the  sources  of  la- 
formatlon,  or  the  grounds  of  affiant's  belief." 
But  Mr.  Justice  Brown  further  said  (pp.  375, 
876)! 

"We  do  not  wish,  howeTer,  to  be  under- 
stood as  holding  that,  in  extradition  pro- 
ceedings, the  complaint  must  be  sworn  to 
by  persons  baring  actual  knowledge  of  the 
offense  charged.  This  would  defeat  the 
whole  object  of  the  treaty,  as  we  are  bound 
to  assume  that  no  foreign  government  pos- 
sesses greater  power  than  our  own  to  order 
Its  citizens  to  go  to  another  country  to  la 
stltute  legal  proceedings.  This  is  obviously 
impossible.  The  ordinary  course  is  to  send 
an  officer  or  agent  of  Uie  government  for 
that  purpose,  and  Rev.  SUt.  S  S271,  U.  S. 
Comp.  Stat.  1901,  p.  3E93,  makes  special 
provisions  that  'in  every  case  of  oomplsint 
and  of  a  bearing  upon  the  return  of  the 
warrant  of  arrest,  any  depositions,  war- 
rants, or  other  papers  offered  in  evidence, 
shall  be  admitted  and  received  for  the  pur- 
pose of  such  hearing,  If  they  shall  be  prop- 
erly and  legally  authenticated  so  as  to  en- 
title them  to  lie  received  as  evidence  of  the 
criminality  of  the  person  so  apprehended, 
,  by  the  tribunals  of  the  foreign  country  from 
U  which  the  accused  party  shall  have  asoped, 
■  and  copies  of  any  such  depositions,  'war- 
rants, or  other  papers  shall,  if  authenticated 
Moording  to  the  law  of  such  foreign  eountry, 
be  In  like  manner  received  as  evidence,'  of 
which  authentication  the  certifloate  of  the 
diplomatic  or  consular  officer  of  the  United 
States  shall  be  sufficient.  Tbls  obviates  the 
necessity  which  might  otherwise  exist  of 
confronting  the  accused  with  the  witnesses 
against  him.  Now,  it  would  obviously  be 
inconsistent  to  hold  that  depositions,  which 
ate  admissible  upon  the  hearing,  should  not 
also  be  admitted  for  the  purpose  of  vesting 
Jurisdiction  in  the  commlssionor  to  issue  the 
warrant.  Indeed,  the  words  of  the  statute, 
in  every  eaa*  of  complaiitt/  saam  ta  eon- 


template  this  very  use  of  them.  If  the  of- 
ficer of  the  foreign  government  has  no  per- 
sonal knowledge  of  the  facts,  he  may  with 
entire  propriety,  make  the  complaint  upon 
information  and  belief,  stating  the  sourcfi 
of  his  information  and  the  grounds  of  his 
belief,  and  annexing  to  the  complaint  a 
properly  certified  copy  of  any  indictment  or 
equivalent  proceeding  which  may  have  been 
found  in  the  foreign  eountry,  or  a  copy  of 
the  depositions  of  witnesses  having  actual 
Icnowledge  of  the  facts,  taken  under  tho 
treaty  and  act  of  Congress.  This  will  afford 
ample  authority  to  the  commissioner  for 
issuing  the  warrant." 

The  same  learned  judge  said  in  Grin  T, 
Shine,  187  U.  S.  193,  47  L.  ed.  137,  S3  Sup. 
Ct.  Rep.  103: 

"All  that  Is  required  by  9  G270  b  that 
a  complaint  shall  be  made  under  oath.  It 
may  be  made  by  any  person  acting  under 
the  authority  of  the  foreign  government, 
having  knowledge  of  the  facta,  or.  In  th* 
absence  of  such  person,  by  the  official  repr«- 
sentative  of  the  foreign  government,  based 
upon  depositions  in  his  possession." 

We  think  the  evidence  produced  at  the 
bearing  Justifled  the  detention  of  the  ae- 
cused  and  corrected  any  irregularity  In  the 
complaint.  As  this  court  said  In  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  6S2,  SB 
L.  ed.  IIEO,  12  Sup.  Ct.  Rep.  336: 

"A  writ  of  habeas  corpua  is  not  like  an  ^ 
action  to  recover  damages  for  an  unlawful  n 
arrest  or  commitment,  but  its  object  is  to  ■ 
ascertain  whether  the  prisoner  can  lawfully 
be  detained  in  cuatody;  and  if  suffident 
ground  for  his  detention  by  the  government 
is  shown,  he  Is  not  to  be  discharged  (or 
defects  In  the  original  arrest  or  commit* 
ment.  Ex  parte  Bollman,  4  Cranch,  7&, 
114,  126,  2  L.  ed.  554,  507,  570;  Coleman 
T.  Tennessee,  97  U.  S.  509,  619,  24  L.  ed. 
Ills,  1123;  United  States  v.  MeBratney, 
104  U.  S.  621,  624,  26  L.  ed.  S69,  870] 
Kelley  t.  Thomas,  16  Gray,  192j  R.  ». 
Marks,  S  East,  157;  R«  Shuttlewortb,  9 
Q.  B.  661." 

The  DIatrlct  Judgo  was  right,  and  Un 
final  order  discharging  the  writ  of  habean 
corpus  !■  i" 


lyGOOgli 


UNITED  STATES  v.  CBLESTINB. 


BOB  CBLESTINB. 


1.  The  dedrion  of  a  F«dera1  circuit  eonrt 
nutaining  •  apecial  ple>  In  bar  to  an  in- 
diebnent  ia  reviswable  in  ths  Supreme 
Court,  under  the  Mt  of  March  2,  1907  (31 
SUt.  at  L.  1246,  chap.  25B4,  U.  S.  Comp. 
Stat.  Snpp.  1&07,  n.  209),  although  the  deci- 
sion ntaj  involve  tne  application  rather  than 
the  InvaliditY  or  conatructioB,  itrictty 
making,  of  the  itatnto  upon  which  the  In- 
Uetment  waa  founded. 

Od.  Note.— For  other  mm,  ■>•  OHmlnal 
Law,  D*c  Die.  g  ll)24.<] 

IKDIAHB  (1  38*)— Cbiuics  ok  Indun  Rbs- 
KRVA.IIOH   wrTHin   Statk  —  Exclusive 

FKDEBAI.  JUBIBDIOnOK. 

E.  Land  within  the  Tulalip  Indian  Reger- 
Tation,  in  the  atate  of  Waatdngton,  allot(«d 
asd  patented  in  Kveralty,  pnnuant  to  the 
treatT  with  the  Omahaa  of  March  10,  lSs4 
(10  Stat,  at  L.  1043),  and  the  treaty  of 
Point  Elliott  of  January  22,  ISfiS  (12  Stat, 
at  L.  S27),  which  provide  for  a  oonditional 
alienation  onlj,  ta  not,  bj  reason  of  (ueh 
allotment  and  patent,  excepted  from  the 
rawrratlon,  so  aa  to  defeat  the  ezolueive 
jnriadiction  of  tha  Federal  eonrta  under  tha 
■et  of  Mareh  3,  1885  (23  Stat  at  L.  385, 
chap.  341),  I  D,  of  crimes  committed  on  such 
land  by  one  bidlan  npMi  the  pemon  of  another. 

[Bd.  Nitc— For  other  caMS,  >H  Indla>%  Dec 
Jttt.  I  n.'i 
IHDIAKB  (I  SS*)— GantxB  oir  Isdiait  Rx§- 

XKVATION     WITHIN     STATE  —   BZOLUBIVE 

Fbdekai.  JoxiBDiOTion  — "GmzEKs   or 

TWC  Uhited  States." 

3.  Crimea  committed  bv  one  Indian  upon 
the  pereon  of  another  within  the  limits  of 
the  Tnlalip  Seserration,  in  the  state  of 
Washington,  are  not  excepted  from  the  ex- 
ehuive  juriadiction  of  the  Federal  courta, 
under  the  act  of  March  3,  1886,  S  9,  be- 
cause 1>oth  parties  hold  patenta  from  the 
United  StaUs,  issued  under  the  authority 
of  the  treaty  with  the  Omahas  of  Mar^ 
18,  1854,  and  the  treaty  of  Point  Elliott 
of  January  22,  1S55,  and  are  therefore,  by 
TJitue  of  the  act  of  February  8,  1887  (24 
Stat  at  L.  389,  chap.  119),  3  6,  cltizanH 
«f  the  United  State*. 

1  Note.— For  other  oasea,  ■■•  Indluu,  Dbc. 
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[No.  2S5.] 

Arguad  October  14,  1909.      Decided  Decem- 

bw  IS,  1909. 

F  ERROR  to  the  CSreutt  Court  of  the 
United  States  for  the  Weetem  District 
of  Washington  to  review  a  judgment  sus- 
taining a  special  plea  la  bar  to  an  indict- 
inent  charging  an  Indian  vrith  the  murder 
of  another  Indian  within  the  limits  of  an 
Indian  reservation.     Reversed. 


Statement  by  Mr.  Justice  Brewer:  g 

•At   the   May   term,   1908,   of   the   circuit  " 
court  of  the  United  States  for  the  western 
district  of  Washington  an  indictment  was 
found  against  the  defendant,  the  first  count 
of  which  reads: 

"That  one  Bob  Celestine,  an  Indian,  on  the 
30th  day  of  August,  in  the  year  of  our  Lord 
1906,  within  the  limits  of  the  Tulalip  In- 
dian Reservation,  within  the  boundaries  of 
the  state  of  Washington,  and  within  aaid 
western  district  of  Washington,  northern 
division,  did,  with  force  snd  arms,  make  an 
assault  upon  one  Mary  Cheaico,  an  Indian 
woman,  with  an  ax,  which  the  said  Bob 
Ceiestine  then  and  there  held  in  his  hands, 
and  did  then  and  there  feloniously,  wilfully, 
Icnowingly,  and  with  malice  aforethought, 
strike,  beat,  and  mortally  wound  said  Mary 
Cheaico  with  aaid  az  upon  the  head  of  the 
said  Mary  Cheaico,  with  intent  to  kill  and 
murder  her,  the  said  Mary  Cheaico,  giving 
to  her,  the  said  Mary  Cheaico,  a  mortal 
wound  upon  the  head,  from  which  mortal 
wound  said  Hary  Cheaico  then  and  there 
languished  and  died,  within  said  Tulalip 
Indian  Reservation,  In  said  western  district 
of  Wasliington." 

The  seoond  count  Is  in  similar  t«mis,  but 


committed.  Is  "a  place  under  the  exclusive  ^ 
jurisdiction   of   the    United    States."  " 

*  By  a  special  plea  the  defendant  chal-  • 
lenged  ths  jurisdiction  of  the  circuit  court, 
alleging  that  at  the  time  of  the  offense 
there  had  been  allotted  to  him  as  the  head 
of  a  family  certain  lands  situate  on  tha 
Tulalip  Indian  Reservation,  within  the  lim- 
its of  the  state  (then  territory)  of  Wash- 
ington, under  the  provisions  of  the  treaty 
of  January  23,  18G5  (12  Stat,  at  L.  927), 
and  in  accordance  with  an  executive  order 
of  December  23,  1S73,  and  that  a  patent 
therefor  was  issued  and  delivered  to  htm 
on  May  19,  1885;  that  be  was  then  a  mem* 
her  of  the  Tulalip  tribe  of  Indians;  that 
ever  since  that  date  he  "has  been  and  still 
ia  a  citizen  of  the  United  States,  and  there- 
fore subject  to  tiie  lews  of  the  territory  and 
state  of  Washington;'  that  he  "wua  bom 
within  the  territorial  limits  of  the  United 
States  and  has  always  resided  within  such 
limits,"  and  that  therefore  be  was  entitled 
to  "all  the  rights,  privileges,  and  Immuni- 
ties of  said  citizens  of  the  United  States." 
This  plea  also  alleged  that  the  murdered 
woman  was  a  citizen  of  the  United  States 
and  the  widow  of  one  Cheaico  Peter,  who, 
like  the  defendant,  had  rei^eived  au  allot- 
ment of  land  within  the  Tulalip  Reserva- 
tion, and  a  patent  thereof  similar  to  that 
of  defendant;  that  she  became  entitled  to 
her   husband's   allotment    upon    bis    death. 
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utd  that  the  place  of  the  eommlulon  of  the 
offenae  was  upon  thg  TCrj  iKiid  allotted  to 
■aid  Chealco  Pater,  and  without  the  Juris- 
diction ol  the  court. 

A  dsmurrcr  by  the  goverament  to  the 
plea  was  overruled  and  judgment  entered 
■uitaining  the  plea. 

A  writ  of  error  to  this  court  waa  then 
•ued  out  hy  the  United  States  under  au- 
thority of  the  act  of  March  2,  1907  (S4 
Stat,  at  L.  1246,  chap.  2564,  U.  S.  Camp. 
SUt.  Bupp.  1907,  p.  209). 

Asaistant  Attfime^  General  Harr  for 
plaintiff  in  error. 

No  counael  appeared  for  defendant  In  er- 


*Mr.  Jiutiee  Brewer  dellTered  the  opin- 
ion of  the  court: 

The  fourth  paragraph  of  the  act  of 
March  2,  1907,  supra,  authorizes  a  review 
of  a  "decision  or  judgment  sustaining  a 
special  plea  in  bar,  when  the  defendant  has 
not  been  put  in  jeopardj."  The  defendant 
in  this  case  had  not  been  put  upon  trial, 
therefore  he  had  not  been  in  jeopardy.  The 
decision  of  the  circuit  court  sustained  the 
special  plea  in  bar.  This  fourth  paragraph 
differs  from  the  two  preceding,  in  that  the 
review  authorized  hj  them  is  limited  to 
eaaei  in  which  "the  decision  or  judgment  Is 
based  upon  the  invalidity  or  construction  of 
the  statute  upon  which  the  Indictment  la 
founded,"  while  no  such  limitation  appears 
In  this  paragraph.  The  full  significance  of 
this  difTerence  need  not  now  be  determtoed, 
but  clearl]'  the  fourth  paragraph  gives  to 
this  court  a  right  to  review  the  precise 
question  decided  by  a  trial  court  In  sus- 
taining a  special  plea  in  bar,  although  that 
deeision  may  involve  the  application  rather 
than  the  invalidity  or  eonstmction,  strict- 
ly speaking,  of  the  statute  upon  which  the 
Indictment  was  founded. 

The  general  provision  of  the  statute!  in 
reference  to  punishment  of  the  crime  of 
murder  committed  within  the  exclusive  ju- 
risdiction of  the  United  States  Is  found  in 
chap.  3,  title  10,  Rev.  SUt.  (U.  B.  Comp. 
SUt  1901,  p.  3625),  a*  amended  by  the  act 
of  January  15,  1897  (29  Stat,  at  h.  4ST, 
ahap.  23,  U.  8.  Comp.  Stat.  1901,  p.  3620). 
Section  9  of  the  act  of  March  3,  1885 
(23  Stat,  at  L.  385,  chap.  341),  provides  for 

t   the   punlehment   of   certain  crimes   by   In- 

l  dians,  as  follows: 

'  *  "That  iranedistely  upon  and  after  the 
dat«  of  the  passage  of  this  act,  all  Indians 
eonunitting  against  the  person  or  property 
of  another  Indian  or  other  person  any  of 
the  follovring  crimes,  namely,  murder,  man- 
■laughter,  rape,  assault  with  intent  to  kill, 
uaon,  burgl&ry,  and  larceny   within   any 


territory  of  the  United  BUtes  .  .  .  aod 
all  such  Lidlana  committing  any  of  tb* 
aliove  BTimea  against  the  person  or  proptr- 

ty  of  another  Indian  or  other  person  within 
the  boundaries  of  any  state  of  the  United 
States,  and  within  the  limits  of  any  In- 
dian reservation,  shall  be  subject  to  the 
same  laws,  tried  in  the  same  courts,  and  in 
the  some  manner,  and  subject  to  the  same 
penalties,  ai  are  all  other  persons  eom- 
mitting  any  of  the  above  crimes  within  the 
eiclusive  jurisdiction  of  the  United  SUtes." 

By  this  section,  Indians  committing 
against  other  Indians  on  a  reservation  in  a 
sUU  any  of  the  crimes  named  are  aubjeot 
to  Federal  laws  and  tried  In  Federal  courU. 

That  the  offense  was  committed  within 
the  limiU  of  the  Tulalip  Indian  Reservation 
Is  distinctly  charged  in  the  indictment,  and 
not  challenged  in  the  plea  in  bar.  Although 
the  defendant  had  received  a  patent  for  the 
land  within  that  reservation,  and  although 
the  murdered  woman  was  the  ovrner  of  an- 
other tract  within  such  limits,  also  pat- 
ented, both  tracU  remained  within  the  res- 
ervation until  Congress  excluded  them  ther*- 

By  the  second  clause  of  |  3,  art.  4,  of  the 
Constitution,  to  Congress,  and  to  It  alon^  ia 
given  "power  to  dispose  of  and  make  all 
needful  rules  and  r^ulations  respecling  the 
territory  or  other  proper^  belonging  to  tha 
United  States."  From  an  early  time  In 
the  history  of  the  government  It  baa  exer- 
cised this  power,  and  has  also  been  legis- 
lating concerning  Indians  occupying  such 
territory.  Without  noticing  prior  acta,  It 
is  eufHeient  to  refer  to  that  of  June  80, 
1834  (4  SUt.  at  L.  729,  chap.  ISl),  the  lat 
section  of  which  reads: 

"Be  it  enacted,  .  .  .  that  all  that 
part  of  the  United  States  weat  of  the  Mia- 
sissippi,  and  not  within  the  aUtes  of  Ifia-  « 
souri  and'Louisiaua,  or  the  territory  of  Ar-  • 
kaneas,  and  also  that  part  ol  the  United 
SUUs  east  of  the  Mississippi  rirer,  and  not 
within  any  sUte,  to  which  the  Indian  title 
haa  not  been  extinguished,  for  the  purpose! 
of  this  act  be  taken  and  deemed  to  be  the 
Indian  country." 

Construing  this  section,  it  was  dedded, 
In  Bates  v.  Clark,  B5  U.  S.  204,  209,  24 
L.  ed.  4T1,  473,  that  all  the  country  de- 
scribed in  the  act  as  'Indian  country"  ra- 
msins  such  "so  long  as  the  Indians  rataia 
their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  loaa 
that  title,  in  the  absence  of  any  different 
provision  by  treaty  or  by  act  of  Congress." 
The  section  was  repealed  by  Rev.  Stat, 
S  6595  (U.  S.  Comp.  Btat.  1901,  p.  STSO). 
Still,  it  was  held  that  it  might  be  referred 
to  for  the  purpose  of  determining  what  was 
mesmt  by  the  term  "Indian  country"  when 
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found  in  leotioiu  of  tbe  Bevised  SUtuUs 
which  were  re -enact  mentB  of  other  aectiona 
of  prior  legiBlation.  Ek  parte  Crow  Dog 
(Es  parte  Kang-Gl-Shan-Ca)  109  U.  B. 
G5G,  2T  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396; 
United  States  v.  Le  BriH,  121  U.  S.  278,  30 
L.  ed.  946,  7  Sup.  Ct.  Bep.  S94.  But  the 
word  "reserTation"  has  a  different  meaning, 
for  while  the  body  of  land  deecribed  iu  the 
(eetion  quoted  as  "Indian  country"  waa  a 
reiervation,  yet  a  reaervation  is  not  necea- 
•arily  "Indian  country."  The  word  is  used 
in  the  land  law  to  describe  any  body  of 
land,  large  or  small,  which  Congress  has  re- 
aerved  from  sale  for  any  purpose.  It  may 
be  a  military  reservation,  or  an  Indian  rea- 
erration,  or,  indeed,  ou«  for  any  purpose  for 
which  CongresB  has  authority  to  provide, 
and,  when  Congresi  has  once  established  a 
reaerration,  all  tracts  included  within  It  re- 
main a  part  of  the  reservation  until  sepa- 
rated therefrom  by  Congresi.  Bji  the  treaty 
of  January  23,  1GG5  (12  Stat,  at  L.  927), 
known  aa  the  treaty  of  Point  Elliott,  It  was 
provided  that  certain  lands  should  be  re- 
ferred for  the  "use  and  occupation  of  the 
Indians."  And,  further,  article  3,  "that  tlie 
President  may  establish  the  central  agency 
and  general  reaerration  at  such  other  point 
as  he  may  deem  for  the  benefit  of  the  In- 
dians." On  December  S3,  1B73,  the  Presi- 
e  dent  established  the  boundaries  of  the  Tu- 
U  lallp  Reservation  in  the  territory  of  Wasb- 
'  ington.  Th«  tract* subsequently  allotted  to 
defendant,  as  well  aa  that  upon  which  the 
vrime'was  committed,  are  within  the  boun- 
daries prescribed  in  this  executive  order. 
Article  7  of  the  treaty  of  Point  Elliott  au- 
ttioriies  the  President  to  set  apart  separate 
tracts  within  the  reservation  to  such  in- 
diTidnals  or  families  as  were  willing  to 
avail  themselves  of  the  prlvil^^e  and  locate 
on  the  same  as  a  permanent  borne,  on  the 
same  terms  and  subject  to  the  same  regu- 
lations as  are  provided  la  the  sixth  article 
of  tbo  treaty  with  the  Omahas,  so  far  as 
the  tame  may  be  applicable.  The  treaty 
with  the  Omahaa,  March  16,  18E4  [10  BUt. 
at  L.  1043),  provides  for  the  location  by 
•B  individual  or  family  on  land  within  the 
Omaha  Reservation,  Its  assignment  for  a 
permanent  home,  for  the  issue  of  a  patent 
to  such  person  or  family,  witli  conditions 
against  alienation  or  leasing,  exemption 
from  levy,  sale,  or  forfeiture,  not  to  be  dia- 
tnrbed  hj  the  state  without  the  consent  of 
Congress;  and,  further,  that  if  the  "person 
or  family  shall  at  any  time  neglect  or  re- 
fuse to  occupy  and  till  a  portion  of  the 
lands  assigned  and  on  which  they  have  lo- 
eated,  or  shall  rove  from  place  to  place,  the 
Preaident  may,  if  the  patent  shall  have 
been  Issued,  cancel  the  assignment;  .  .  . 
and.  in  default  «f  tbdr  return,  the  tract 


may  be  declared  abandoned,  and  thereafter 
assigned  to  some  other  person  or  family  of 
such  tribe,  or  disposed  of  as  is  provided  for 
the  disposition  of  the  excess  of  said  land." 
The  patent  issued  to  the  defendant  recitu 
that  it  is  issued  under  the  provisions  of 
the  article  referred  to  In  the  treaty  with 
the  Omaha  Indians. 

The  plea  does  not  challenge  the  ^■iiitinued 
tribal  organisation  of  the  Tulalip  Indians, 
or  question  that  the  tribe,  as  well  aa  the 
general  body  of  the  reservation,  continues 
under  the  general  care  of  the  United  States. 
Indeed,  at  the  time  of  the  crime,  the  Tula- 
lip  Reservation  was  occupied  by  453  In- 
dians, under  the  charge  of  an  Indian  agent. 
Bep.  Com.  Ind.  Affairs,  lOoe,  pp.  3TT,  483. 
Thirteen  thousand,  five  hundred  and  sixty 
acres  have  been  (plotted  to  ninety-four  of  j_ 
these  Indians,  and  the  residue  8,930  acres,  <n 
remains  unallotted.* Bep.  Com.  Ind.  Affairs,  ? 
1908,  p.  162.  The  fact  of  the  patent  to 
Chealco  Peter  Is  all  that  is  claimed  show* 
a  want  of  Jurisdiction  of  the  United  States 
over  the  place  of  the  offense,  but  the  condi- 
tions of  the  treaty  with  the  Omahas,  made 
by  reference  a  part  of  the  treaty  with  the 
Tulalip  Indians,  providing  for  only  a  con- 
ditional alienation  of  the  lands,  make  it 
clear  that  the  special  Jurisdiction  of  the 
United  States  has  not  been  taken  away. 

Eells  v.  Boss  (12  C.  C.  A.  206,  29  U.  S. 
App.  G9,  64  Fed.  417,  circuit  court  of  ap- 
peals of  the  United  States  for  the  ninth 
circuit}  presented  the  question  of  the  revo- 
cation of  a  reservation.'  The  treaty  with 
the  Puyallup  Indians  [10  8tat.  at  L.  1132] 
contains  like  provisions  as  to  alienation  and 
forfeiture  as  are  in  the  treaty  with  the 
Omahas.  24  Stat,  at  L.  388,  chap.  119. 
Circuit  Judge  McKenno,  now  Hr.  Justice 
McKenna  of  this  court,  in  delivering  the 
unanimous  opinion  of  that  court,  said  (page 
207)! 

"It  is  not  disputed  that  the  lands  are  A 
part  of  those  set  apart  as  the  Puyaltup 
Reservation,  and  that  the  reservation  has 
not  been  directly  revoked;  hut  it  is  con- 
tended that  the  allotment  of  the  lands  in 
severalty,  and  afterwards  making  the  In- 
dians oitiiens,  necessarily  had  the  elTect  to 
revoke  the  reservation.  There  is  plausi- 
bility in  the  argument,  and  It  needs  to  be 
carefully  considered.  It  Is  clear  that  the  al- 
lotment alone  oould  not  have  this  effect.  (The 
Kausaa  Indians  [Blue  Jacket  v.  Johnson 
County]  G  Wall.  787,  18  L.  ed.  667),  and 
dtlsenshlp  can  only  have  It  if  citixenahlp 
la  Inconsistent  with  the  existence  of  a  reser- 
vation. It  is  not  necessarily  so.  Some  of 
the  restraints  of  a  reservation  may  ha  in- 
consistent with  the  rights  of  oitizens.  The 
advantages  of  a  reservation  are  not;  and 
if.  to  BMiure  the  Utter  to  the  Indians,  others 
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not  Tndiana  are  excluded,  tt  b  not  clear 
what  right  tlte;  haTe  to  oomplain.  The 
act  of  18S7,  which  coafers  dtizenahip,  clear- 
ly, does  not  emancipate  the  IndianB  from 
all  control,  or  abolish  the  reservations." 

0  Dick  T.  United  SUtes,  20S  U.  G.  S40,  G2 

1  L.  ed.  520,  28  Sup.  Ct.  Rep.  399,  does  not 
'    eonfUct  witU'these  views,  for  there  the  place 

of  the  offense  was  the  village  of  Guldeeac, 
which  although  within  the  boundaries  of 
the  NcB  Perc«  Reservation,  ae  at  first  estah- 
lished,  was  looated  upon  lands  passed  by 
patent  from  the  United  States  under  the 
town  site  laws  to  the  probate  judge  of  Nez 
Percfi  county,  and  bj  the  town  site  act  such 
location  could  only  be  on  public  lands.  Rev. 
Rtat  i  2380,  n.  B.  Gon^.  Stat  1901.9.1400. 
But  It  ia  contended  that  although  the 
crime  may  have  been  committed  on  an  In- 
dian reservation,  yet  it  does  not  come  with- 
in the  last  sentence  of  g  9  of  the  act  of 
March  3,  188G,  supra,  by  reason  of  the  fact 
that  both  defendant  and  the  woman  mur- 
dered held  patents  from  the  United  States, 
and  Re  HefT,  197  U.  B.  488,  49  L.  ed.  848, 
25  Sup.  Ct.  Rep.  G06,  is  cited  as  authority. 
But  there  are  these  important  difTereneea 
between  the  two  cases.  In  that,  the  per- 
son to  whom  the  defendant  sold  liquor  (the 
charge  being  that  of  selling  liquor  to  an 
Indian)  had  received  a  patent  under  the 
provisions  of  the  act  of  Congreas  of  Febru- 
ary 8,  1867,  known  as  the  general  allotment 
act  (24  Stat,  at  L.  388,  chap.  119],  whereaa 
the  patents  in  thiq  caw  were  issued  under 
the  authority  of  the  treaty  with  the  Oma- 
bas,  March  16,  1854,  supra,  and  the  treaty 
of  Point  Elliott,  January  22,  185&,  supra. 
It  also  appeared  that  the  sale  was  made 
not  on  any  reservation,  white  here  the  mur- 
der was  committed  within  the  limits  of  one. 
Section  G  of  the  act  of  February  8,  1887, 
provides  "that  upon  the  approval  of  the  al- 
lotments provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor,"  etc.  Section 
6  is  as  follows: 

"Sec.  6.  That  upon  the  completion  of 
•aid  allotments  and  the  patenting  of  the 
lands  to  said  allottees,  each  and  every  mem- 
ber of  the  respective  bands  or  tribes  of  In- 
dians to  whom  allotments  have  been  made 
shall  have  the  benefit  of  and  ba  subject  to 
the  laws,  both  civil  and  criminal,  of  the 
state  or  territory  in  which  they  may  re- 
g  side;  and  no  territory  shall  pass  or  en- 
g  force  any  law  denying  any  such  Indian 
•  within  its* jurisdiction  the  equal  protection 
of  the  law.  And  every  Indian  born  within 
tha  territorial  limits  of  the  United  States, 
to  whom  allotments  shall  have  been  made 
under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  avary  Indian  bom 
within  the  territorial  limits  of  the  United 


Statee  who  has  voluntarily  taken  np  within 
said  limits  his  residence,  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  dvilised  life,  is  here- 
by declared  to  be  a  citizen  of  the  United 
States,  and  is  entitled  to  all  the  rights, 
privileges,  and  immunities  of  such  citiiena, 
whether  said  Indian  has  been  or  not,  by 
birth  or  otherwise,  a  member  of  any  trih* 
of  Indiana  within  the  territorial  limits  of 
the  United  States,  without  in  any  manner 
impairing  or  otherwise  affecting  the  right 
of  any  such  Indian  to  tribal  or  other  prop- 
It  will  ba  seen  that  the  first  sentence  of 
the  latter  section,  which  provides  that  the 
eltottees  ehall  be  "subject  to  the  laws,  both 
civil  and  criminal,  of  tbe  state  or  territory 
in  which  they  may  reside,"  applies  to  allot- 
ments and  patents  made  under  the  author- 
ity of  that  act,  whereas  the  other  sentence 
refers  to  allotmenta  made  under  the  act  of 
1SS7,  or  under  any  law  or  treaty,  and  In 
respect  to  the  allottee  it  is  provided  only 
that  he  "is  hereby  declared  to  be  a  dtiioi 
of  the  United  States,  and  is  entitled  to  all 
tbe  rights,  privileges,  and  immunities  of 
such  citizens."  In  other  words,  so  far  as 
the  plea  is  concerned,  it  is  only  that  Celea- 
tine  was  a  dtisen  of  the  United  States,  and 
entitled  to  all  the  rights,  privileges,  and  im- 
munities  of  such  dtizenship. 

We  assume,  without  deciding,  that  al- 
though Celestine  was  bom  within  the  terri- 
torial limits  of  the  United  States,  he  was 
not,  under  the  1st  section  of  the  litli 
Amendment,  a  dtizen  of  tbe  United  State* 
prior  to  the  issue  of  the  patent  to  him;  that 
tbe  jurisdiction  of  the  United  States  was 
over  the  tribe  of  which  he  was  a  membeTi 
and  not  over  him  personallyi  so  that,  by  the 
act  of  1887,  be  was  given  a  citiEenship  in 
the  United  States  and  in  the  state  which  _ 
did  not  theretofore  belong  to  him.  But,  al-  * 
though  made  a  citizen  of  the*United  Stat«s  • 
and  of  the  state,  It  does  not  follow  that  the 
United  States  lost  jurisdiction  over  him  for 
ofi'enses  committed  within  the  limits  of  the 
reBcrvation.  We  had  occasion  In  Re  Heff,  ra- 
pra,  to  notice  the  fact  that  the  first  deal- 
ings with  Indians  were  with  them  as  tribes, 
but  that  of  late  there  had  been  a  change 
in  the  policy,  and  a  disposition  to  put  an 
end  to  tribal  organization,  and  give  to 
them  as  individuals  all  the  rights  of  dti- 
zenship, saying  (p.  49B)  ; 

"Of  late  years  a  new  policy  has  found 
expression  In  the  legislation  of  Congress, — 
a  policy  which  looks  to  the  breaking  up  of 
tribal  relations,  the  establishing  of  the 
sepsirate  Indians  In  indiridnal  homes,  free 
from  national  guardianship,  and  charged 
with  alt  the  rights  and  obligations  of  eltl- 
■ens  of  the  United  States.     Of  the  powv 
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•f  tha  goTemment  to  carry  out  this  policy 
then  can  be  no  doubt.  It  Is  under  no 
■titntional  obligation  to  perpetu&llj 
tinue  tba  relatlonabip  of  guardian  and 
vard.  It  may,  at  any  time,  abandon  Its 
guardianship,  and  leave  the  ward  to  aas 
Mid  be  subject  to  all  the  privilege*  and 
burdens  of  one  «ui  jaria.  And  it  is  for  Con- 
greiw  to  determiDe  when  and  how  that  re- 
lationship of  guardianahip  aball  be  aban- 
doned. It  is  not  within  the  power  of  the 
courts  to  overrule  the  judgment  of  Con- 
gptm.  It  is  true  there  may  be  a  prcEUmp- 
tioB  that  no  radical  departure  la  intended, 
and  courta  may  wiaely  Inelit  that  the  pur- 
pose of  Congress  be  made  clear  by  its  legis- 
lation, but  when  that  purpose  is  made  clear, 
Ike  question  is  at  an  end." 

Notwithstanding  the  gift  of  citizensbip, 
both  the  defendant  and  the  murdered  wo- 
man remained  Indiana  by  race,  and  the 
crime  was  committed  by  one  Indian  upon 
ths  person  of  another,  and  within  the  limits 
of  a  reserration.  Bearing  in  mind  the  rule 
that  the  legislation  of  Congress  ia  to  be  con- 
strued in  the  interest  of  the  Indian,  it  ma; 
fairly  ba  held  that  the  statute  does  not 
eontemplate  a  surrender  of  jurisdiction  over 
an  offense  committed  by  one  Indian  upon 
the  person  of  another  Indian  within  the 
^  limits  of  a  reservation;  at  any  rate,  it  can- 
JJ  not  be  stud  to  be  clear  that  Congress  in- 
*  tended,*by  the  mere  grant  of  citizeoship,  to 
renounce  entirely  Its  jurisdiction  over  the 
Individual  members  of  this  dependent  race. 
There  is  not  in  this  case  in  terms  a  sub- 
jection of  the  individual  Indian  to  the  lavs, 
both  civil  and  criminal,  of  the  state;  no 
grant  to  bim  of  the  benefit  of  those  laws; 
no  denial  of  the  personal  jurisdletion  of 
the  United  States. 

The  act  of  May  8,  1S06  (34  Stat,  at  L. 
18S,  ehap.  S34S),  extending  to  the  expira- 
tion of  the  trust  period  the  time  when  the 
allottees  of  the  act  of  1SS7  ahaU  be  sub- 
ject to  state  laws,  ia  worthy  of  note  aa  sug- 
gesting that  Congress,  in  granting  full 
rights  of  citizcnahip  to  Indians,  believed 
that  it  had  been  hasty.  See,  upon  the 
general  questions  discussed,  United  State* 
V.  Mnllin,  71  Fed.  6i2;  Rainbow  y.  Young, 
SS  C.  C.  A.  663,  161  Fed.  S35;  State  v. 
Columbia  George,  39  Or.  127,  6S  Pas.  604, 
Be  Columbia  George,  201  U.  S.  641,  50  L. 
•d.  901,  £S  Sup.  Ct.  Rep.  759;  Couture  v. 
United  SUtea,  20T  U.  S.  G81,  63  L.  ed- 
350,  28  Sup.  Ct.  Rep.  259;  Toy  Toy  r. 
HopUsB,  tl2  U.  S.  G42,  53  L.  mL  $44,  29 
Sup.  Ct.  Bep.  416- 
The  judgment  is  reversed. 


(Hc  v.  b.  MS.) 
RtO  ORANDB  DAH  k  nUtlOATION  COU- 
PANY  and  tha  Rio  Grande  Irrigation  * 
Land  Company,  Limited,  Appts., 

UNITED  STATES. 
Appeal  and  Error  (J  i201*}— REUairi»— 

FiLtNO  Sdppleuental  Bni. 

1.  Permitting  the  Sling  of  a  supplemental 
hill  after  the  case  has  been  remanded  by  an 
appellate  court  for  the  production  of  fur- 
ther evidence  cannot  be  deemed  an  abuse  of 
the  trial  court's  discretion,  where  the  facta 
set  forth  in  such  bill  grew  out  of  and  were 
connected  with  the  same  transaction  out  of 
which  the  litigation  arose,  and  were  ger- 
mane to  the  object  of  the  suit,  and  where 
all  the  grounds  of  relief,  even  if  not  exist- 
ing when  the  original  bill  was  filed,  were 
alleged  to  exist  wDen  the  supplemental  bill 
was  t«ndered, — especially  in  view  of  tb* 
provisions  of  N.  M.  Code  Civ.  Proc.  subaee. 
87,  that  a  party  may  be  allowed,  on  motion, 
to  make  a  supplemental  complaint,  ansiver, 
or  reply  alleging  facts  material  to  the 
cause,  or  praying  for  any  other  or  differ- 
ent relief,  order,  or  judgment. 

[Ed.  Note.— For  otber  a.m,  sh  Appeal  and 
Brror,  Cent.  Dig.  il  iCH,  *ta;    Dec  Dl>.  1  UOl-l 

Bqttitt  (I  297*)— Pleading— SDFruEicBH- 

TAL  BlU,— NOTICX. 

8.  Defendante  are  <diargeab]e  with  notice 
of  an  application  to  file  a  supplemental 
hill,  where  such  bill  was  tendered  when  the 
eourt  waa  open,  leave  to  file  was  given  in 
open  court,  and  defendants'  attorney  was 
served  with  a  copy  on  the  day  it  waa  ten- 
dered and  filed. 

[Ed.  Note.— Tor  other  oaees,  *••  Eqnltr.  Deo. 
Dig.  )  2>T.*J 

Equirr  (S  418*)— JunOHzm  bt  OvwAJJVt 
—  Failubb  to  AM8WBB  Sdppleukhtai. 

BILI. 

3.  A  supplemental  bill  filed  in  open  court 
and  served  on  defendants'  attorn^  on  tha 
same  day  on  which  it  was  filed  may  be  taken 
for  confessed  in  the  absence  of  any  appear- 
ance or  pleading  by  defendants  for  more 
than  the  twenty  days  within  which,  under 
N.  M.  Gomp.  Laws  1897,  title  33,  every 
pleading  must  be  filed  and  served  after  aarr* 
ice  of  the  pleading  to  which  it  is  an  an- 
swer, demurrer,  or  reply. 

[Ed,    Nate._Far  otber  cases,  >«•  BlqntCr,  Deo. 
Dig.  t  «1."] 
NATiaABLE  WATBBfl   {|   11*>— iKraOVXHXlTT 

or   STREAUB— lUPBOVEUBRT  ColIPAniXB. 

4.  The  Federal  goTemment  ia  not  estopped 
to  rely  upon  the  five  years'  limitation  pre- 
scribed by  the  Act  o(  March  8,  1S91  (26 
Stat,  at  L.  109S-1102,  chap.  B61),t  for  <»i>- 
structing  an  irrigation  canal  or  reservoir, 
by  obtaining  an  injunction  interfering  with 
such  construction,  where,  between  the  dis- 
solution of  the  preliminary  injunction  and 
the  grantinft  of  the  perpetual  injunction, 
more  than  tlve  years  elapsed,  during  which 
the  construction  was  not  impeded  or  hindered. 

TEd.  Note.— For  otHar  oaaea,  M*  NavUaUi 
■Wmtar*.  Deo.  Dtg.  |  II.*] 

[No.  49.] 
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APPBAT-  from  the  Supreme  Coart  of 
the  Territory  of  New  Mexico  to  review 
a  decree  which  affirmed  &  decree  of  the 
District  Court  for  the  Third  Judicial  Dis- 
trict, enjoining  the  construction  of  an  irri- 
tiOD  dam  and  reservoir.    Affirmed. 

See  same  case  below,  13  N.  U.  38G,  85 
Pac  393. 

The  facta  are  atated  in  the  opinion. 

Messrs.  William  W.  Bride,  Frederick 
S.  Tyler,  and  Charles  A.  Douglaa  for  ap- 
pellants. 

Solicitor    General    Bowers   for   appellee. 

I.      Mr.  Jnstice  Harlan  delivered  the  opinion 
g  of  the  court : 

•  'The  general  object  of  this  suit — which 
was  brought  by  the  United  States  In  one  of 
the  courts  of  New  Mexico  on  the  £4th  day 
of  May,  1S97 — wai  to  obtain  an  injunction 
to  prevent  the  Rio  Grande  &  Dam  Irriga- 
tion Company  from  constructing  and  main- 
taining a  dam  acrosa,  and  a  reservoir  over 
and  near,  the  Rio  Grande  river  at  a  certain 
point  in  that  territory.  In  the  court  of 
original  jurisdiction  the  suit  was  digmissed, 
and  the  dismissal  was  affirmed  by  tlie  su- 
preme court  of  the  tarritoryj  but  that  judg- 
ment was  reversed  by  this  court,  with  in- 
■tructions  to  set  aside  the  decree  of  dis- 
missal, and  to  inquire  whether  the  intended 
acts  of  the  defendants  in  the  construction 
of  a  dam  and  appropriating  the  waters  of 
the  Rio  Grande  would  substantially  dimin- 
ish the  navigability  of  that  stream  within 
the  limits  of  present  navigability;  and,  if 
so,  to  enter  a  decree  restraining  those  acts 
to  the  extent  that  they  would  so  diminish. 
United  States  v.  Rio  Grande  Dam  &.  Irrig. 
Co.  174  U.  S.  690,  708,  710,  *3  L.  ed.  1136, 
1143,  1144,  13  Sup.  Ct.  Rep.  770.  The  man- 
date of  this  court  to  that  effect   was  cxe- 

^  euted  by  the  supreme  court  of  the  territory, 

•  and  the  cause  went  back  to  the  court  of  orig- 

•  inal •jurisdiction  with  direction*  to  proceed 
ia  accordance  with  that  mandate. 

The  cause  wsa  again  heard  in  the  court 
of  original  jurisdiction,  that  court  denying 
a  motion,  in  behalf  of  the  United  States, 
for  a  continuance  in  order  that  it  might 
more  fully  prepare  its  case.  The  suit,  on 
Bnal  liesring,  waa  again  dismissed,  and  that 
jttdgment  was  sustained  by  the  supreme 
court  of  the  territory.  But  this  oourt  re- 
versed the  decree  of  the  latter  court,  and 
remanded  the  cause,  with  instructions  to 
reverse  the  decree  of  the  court  of  original 
Juriadiction,  and  with  directions  "to  grant 
leave  to  both  sides  to  adduce  further  evi- 
dence." United  States  v.  lUo  Grande  Dam 
*  Irrlg.  Co.  184  U.  S.  416,  424,  425,  46  L. 


ed.  619,  622,  623,  22  Sup.  Ct.  Rep.  428.  The 
mandate  of  thia  court  to  the  alrave  effect 
was  executed,  and  the  case  was  again 
placed  an  the  docket  of  the  eourt  of  original 
jurisdiction. 

For  a  full  statement  of  the  issaes  and 
facts  up  to  this  point  in  the  litigation,  ref< 
erence  is  made  to  the  opinions  of  this  conrt 
as  reported  in  174  V.  8.  690,  and  184  U. 
S.  416. 

The  record  shows  that  on  the  7th  day  o( 
April,  1903,— after  the  last  decision  in  this 
court,— the  United  States,  by  leave  of  the 
court  of  original  jurisdiction,  filed  a  tupple- 
mi^ntal  complaint,  which  set  forth  the  Uien 
status  of  the  case.  That  complaint  re- 
ferred to  the  defendant's  plea,  stating  that 
it  bad  complied  with  the  requirements  of 
the  act  of  Congress  approved  March  3d, 
1691,  repealing  timber  culture  laws  and  for 
other  purposes  (26  Stat  at  L.  1095-1102. 
chap.  Sei.  n  20,  21),t  and  •'btd  aofnlred 
a  right  to  construct  said  dam  and  direct 
said  water  by  reason  of  compliance  with 
the  terms  of  said  act."  It  then  proceeded: 
"2.  Plaintiff  further  alleges  that  defendant'a 
plea  above  referred  to,  claiming  a  right  to 
construct  said  dam  under  the  said  act  of 
Congress  approved  March  3d,  1891,  chapi. 
561,  was  filed  on  June  26,  a.  n.  1897,  and 
that  Its  articles  of  Incorporation  and  proof 
of  its  incorporation,  and  the  map  and  sur- 
vey of  its  reservoir,  had  been  Hied  and  ap- 
proved by  the  Secretary  of  the  Interior  long 
prior  to  the  filing  of  said  pica,  as  appears  g, 
from  an  inspection  of  said  plea  itself.  3.  g 
PlaintilT*further  alleges  that  in  and  by  g  20  ■ 
of  the  said  act  of  March  3d,  1891,  above 
referred  to,  it  was  provided  'that  if  any  sec- 
tion of  said  canal  or  ditch  shall  not  be  com- 
pleted within  five  years  after  the  location 
of  said  section,  the  rights  herein  granted 
shall  be  forfeited  as  to  any  uncompleted 
section  of  said  canal,  ditch,  or  resei-voir, 
to  the  extent  that  the  same  is  not  com- 
pleted at  the  date  of  the  forfeiture;'  and 
that  although  five  years  since  the  filing  and 
approval  of  said  articles  of  incorporation, 
proofs  of  organization,  maps,  and  surveys 
have  long  since  elapsed,  defendant  has  not 
complied  with  the  requirements  of  said  act, 
but  has  failed  to  construct  or  complete 
within  the  period  of  five  years  after  the  lo- 
cation of  said  canal  and  reservoir  any  part 
or  section  of  the  same,  and  the  same  has, 
by  reason  thereof,  become  forfeited.  4, 
Plaintiff  further  alleges  that  during  all  of 
said  time,  except  from  May  24th,  1897,  to 

1897,  the  date  when  the  temporary 

injunction  was  dissolved,  the  aaJd  defend- 
ants have  been  in  no  wiee  hindered,  re- 
strained, or  prevented  from  complying  with 
the  provisions  of  said  act  by  any  judicial 
order  or  proceas  whatsoever.    G.  Wherefore, 

t  U.  B.  Comp.  St.  ISOl,  p.  ]£n. 
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pluntiff  prafB  to  bo  permittMl  to  file  this 
inpplemental  bill  of  coniplaiiit,  and  that  the 
•atne  b«  coiuideied  upon  tha  hearing  of  this 
cauae,  and  that  the  defendaata  be  decreed 
t«  hive  forfeited  all  the  righta  tbe^  ma; 
have  had  or  claimed  under  and  by  Ylrtue  of 
■aid  act  of  March  Sd,  1891,  not  hereby  ad- 
mitting, however,  that  tha  defendanta  ever 
•equired  any  righta  nnder  and  by  virtue  of 
■aid  act.  Plaintiff  further  praja  that  the 
fqjunction,  and  all  other  relief  prayed  tot 
In  and  bjr  aaid  amended  U11  of  complaint, 
be  granted,  and  that  aaid  Injunction  be 
made  perpetual,  and  that  It  have  and  re- 
oorer  ita  eosta  expended  in  thii  caute,  and 
thoa  plaintiff  will  ever  praj." 

A  copy  of  this  supplemental  complaint 
waa  aerrad  on  the  attorney  of  the  defend- 
ants on  the  day  {April  7th,  1903)  it  was 
filed.  More  than  forty  diya  thereafter,  on 
tlw  21>t  day  of  May,  1903,  a  decree  waa 
antcied  finding  the  allegations  of  tha  lup- 
K  plemental  complaint — no  demurrer,  answer, 
■  4w  other 'pleading  having  t»een  filed  thereto 
— "an  eonfemed  and  are  true."  The  court 
further  found  "that  the  artielea  of  incor- 
poration and  the  map,  aiftviy  of  the  reaer- 
rolr  of  the  defendant  corporation,  the  Rio 
Grande  Dam  &  Irrigation  Company,  were 
tl«d  with  the  Seeretai;  of  tha  Interior  prior 
to  the  26th  day  of  June,  x.  D.  1897,  and 
were,  prior  to  said  date,  approved  by  the 
Secretary  of  the  Interior;  and  ft  further 
flnda  tliat  the  oaid  defendants  have  not 
oompleted  ita  said  reaervoii  or  said  ditch, 
or  any  leetion  thereof,  within  five  years 
after  the  location  of  the  said  reaervolr  and 
Ita  said  ditch  line,  or  within  five  yeara  after 
the  approval  of  the  lama  by  the  Secretary 
of  the  Interior;  «nd  the  court  further  finds 
thkt  five  yeara  since  the  filing  and  approval 
of  tbe  aaid  artielea  of  incorporation,  proof 
of  organization,  maps,  and  surveys  of  the 
Skid  reaervoir  and  ditch  line  of  the  defend- 
*nta  had  long  aince  elapsed  prior  to  tbe 
filing  of  the  aaid  Bupplemeotal  bill,  and 
that  the  defendants  had  not  complied  with 
the  requirement!  of  the  act  of  Congreas  ap> 
proved  March  3,  1901,  under  which  the 
same  were  filed,  but  haa  failed  to  construct 
or  complete,  within  the  period  of  five  yean 
after  the  location  of  the  said  canal  and 
reservoir,  any  part  or  section  of  tbe  lame." 
And  it  was  adjudged  "that  the  rights  of  the 
aaid  defendants,  or  dther  of  them,  to  so 
oonstruet  and  complete  the  said  reservoir 
■nd  said  ditch,  or  any  part  thereof,  under 
and  1^  virtue  of  the  said  act  of  Congress  of 
March  3,  1901,  be  and  the  same  are  hereby 
declared  to  be  forfeited.  It  is  further  or- 
dered, adjudged,  and  decreed  by  the  court, 
by  reason  of  the  premises,  that  an  injuuc- 
tlm  be,  and  the  aame  Is  hereby,  granted 
against  the  said  defendants,  enjoining  them 


from  constructing  or  attempting  to  con- 
struct the  said  reservoir,  or  any  part  there< 
of,  and  that  the  same  be  made  perpetual." 

(By  an  amended  decree  filed  October  6tli, 
1903,  and  entered  nunc  pro  tune  as  of  May 
21st,  1S03,  the  daU  given  as  March  3d,  1001, 
in  the  decree  was  made  to  read  March 
3d,  1S91,  in  order  to  conform  to  the  actual 
date  of  the  act  of  Congress  intended  to  be 
referred  to  both  by  the  United  States  and  h 
by  the  court.)  g 

*A  statute  of  New  Mexico,  is  force  at  the  ■ 
time  and  before  the  above  decree  waa  Ten- 
dered, provided:  "Every  pleading  subse- 
quent to  the  complaint  shall  be  Sled  and 
served  within  twenty  days  after  service  of 
the  pleading  to  which  it  is  an  answer,  de- 
murrer, or  reply."  N.  M.  Comp.  Laws  189T, 
title  33;  Code  Civ.  Proe.  chap.  1,  art.  4,  snb- 
eec.  46. 

On  tbe  81st  of  Oetober,  1903,  the  defend- 
ants moved  the  court  to  vacate  the  order 
allowing  the  supplemental  bill  to  be  filed, 
and  that  they  be  permitted  to  come  in  and 
answer  the  supplemental  blU.  This  motion 
was  denied,  and,  upon  appeal  to  the  su- 
preme court  of  the  territorj,  the  action  of 
the  trial  court  on  this  point  was  sustained. 
The  former  court,  at  the  same  time,  Mareh 
2d,  190S,  adjudged  that  the  right  of  the  de- 
fendants, or  either  of  them,  to  construct  and 
complete  Its  reservoir  and  ditch,  or  any 
part  thereof,  witUn  tbe  time  required  bj 
the  act  of  Congress  of  March  3d,  1891,  wai 
forfeited.  It  was  also  adjudged  that  the 
defendants  be  enjoined  from  constructing; 
or  attempting  to  construct,  the  aaid  reser- 
voir or  any  part  thereof.  The  injunction 
was  made  perpetual.  From  that  judgment  ^ 
the  present  appeal  waa  prosecuted.  ^^ 

*Ws  perceive  no  error  in  the  jud.^ent  •  jr 
now  under  review,*  The  main  contention  of  • 
tha  defendants  is  that  It  waa  error  to  per- 
mit the  United  StatM  to  file  its  supple- 
mental bill.  We  do  not  aoeept  tlifa  view 
of  the  trial  court'i  duty.  When  the  causa 
was  last  here,  the  court  expressed  the  con* 
viction  that,  if  the  ease  was  finally  disposed 
of  on  the  record  as  it  then  was,  great 
wrong  night  be  done  to  tbe  United  Statea 
and  to  all  interested  in  preserving  the  nav- 
igability of  the  Rio  Grande.  Hence,  tha 
cause  was  sent  back  that  each  side  migiit 
adduce  further  evidenoe,  if  they  had  any  to 
adduce.  When  the  government  asked  to  file 
ita  supplemental  bill,  the  suit  was,  of 
course,  reinstated  on  the  docket  of  the  court 
of  original  jurisdiction,  for  such  action  as 
might  be  proper  or  necessary.  The  ease 
having  been  opened  that  further  evidence 
might  be  produced,  it  was  certainly  open 
for  an  amendment  of  the  original  pleadings, 
or  for  such  additional  pleadings  as  might 
be   appropriate  to   the  issues   tMtween   tbs 
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partiM.  The  parties  were  not  limited  to 
the  production  merely  of  Bvidence,  The 
defendants,  in  the  discretion  of  the  court, 
(Mutd  have  been  allowed,  upon  «  proper  ahow- 
Ing,  And  before  taking  further  proof,  to 
wnend  their  pleadings,  and  equally  the  gov- 
erutnent,  before  taking  further  proof,  could 
have  been  allowed  to  file  a  aupplemeatal 
complaint.  Marine  Ine.  Co.  v.  Hodgson,  S 
Craueh,  206,  ZIB,  3  L  ed.  200,  203.  Beaidea, 
■ubeection  87  of  the  New  Mexico  Civil  Code 
would  seem  to  be  broad  enough  to  cover  the 
question  of  power.  It  provides;  "A  party 
may  be  allowed,  on  motion,  to  make  a  sup- 
plemental complaint,  auewer,  or  reply  al- 
leging facts  material  to  the  cause,  or  pray- 
ing for  any  other  or  different  relief,  order, 
or  judgment."  The  facts  set  forth  in  the 
supplemental  complaint  were  manifestly 
not  foreign  to  the  government's  original 
eause  of  action.  In  every  substantial  sense 
those  facts  were  material.  Btrletly  speak- 
ing, they  may  have  constituted  new  matter, 
but  they  did  not  present  a  new  cause  of 
action.  Jenkins  r.  International  Bank,  127 
U.  S.  4M,  82  L.  ed.  18B,  8  Sup.  Ct.  Rep.  1196. 
They  grew  out  of  and  were  connected  with 
the  same  transaetion  from  which  this  litiga- 
»  tion  arose,  and  were  germaJie  to  Uie  object  of 
n  the  suit.  That  object  was  to  restrain  the  de- 
*  fendants*from  constructing  and  maintain- 
ing dams,  reservoirs,  canals,  or  ditches  that 
would  olatruct  the  navigable  portion  of  the 
Kio  Qrande  river.  If  alt  the  grounds  of  re- 
lief set  out  in  the  supplemental  complaint 
did  not  exist  when  the  original  complaint 
was  filed,  they  were  alleged  to  eztst  when 
the  supplemental  complaint  was  tendered, 
and,  being  connected  with  the  original  cause 
«f  action,  it  was  right  to  bring  them,  in 
proper  form,  to  the  attention  of  the  court 
when  determining  whether  the  government 
was  entitled  to  the  relief  it  asked.  So  the 
supreme  court  of  the  territory  held,  and  so 
we  hold.  There  was,  plainly,  no  abuse  of 
discretion  or  of  the  established  rules  of 
practice  in  permitting  t}ie  supplemental 
complaint  to  be  Sled.  The  allowance  of 
amendments  of  equity  pleadings  must,  "at 
every  stage  of  the  cause,  rest  in  the  discre- 
tion of  the  court,  and  that  discretion  must 
depend  largely  on  the  special  circumstances 
of  each  case."  Hardin  r.  Boyd,  113  U.  S. 
756,  IS  L.  ed.  1141,  6  Sup.  Ct.  Rep.  771. 

Upon  the  question  of  the  diligence  or  want 
of  diligence  of  the  parties,  it  may  be  said 
that  the  supplemental  complaint  was  ten 
dered  at  a  time  when  the  court  was  open; 
the  leave  to  file  was  given  in  open  court: 
and  the  defendants'  attorney  was  served 
with  a  copy  of  that  complaint  on  the  very 
day  it  was  tendered  and  filed.  On  this  part 
of  the  ease  the  supreme  court  of  the  terri- 
tory said  that  attorneys  of  record  are  pre- 


sumed to  be  present  during  terms  of  the 
court  in  which  their  causes  are  pending, 
and  in  contemplation  of  law  were  charge- 
able with  notice  of  all  proceedings  trans- 
piring in  open  court  in  respect  of  such 
causes;  also,  that,  "under  the  facts  of  this 
case,  counsel  are  presumed  to  have  been 
present,  and  to  have  such  notice  as  tha 
law  requires  of  matters  transpiring  in  open 
court  on  the  day  on  which  leave  was  grant- 
ed to  file  the  supplemental  complaint,  and 
the  same  was  filed  and  served  upon  them. 
Yonge  V.  Broxson,  23  Ala.  6S4;  Saunders 
v.  Savage  (Tenn.  Ch.  App.)  63  S.  W.  218. 
The  court  was  vested  with  discretion  by 
the  last  clause  of  g  104,  supra.  [Code  of 
C^v.  Proc.  as  amended  by  chap.  11  of  Iaws 
of  1901],  which  does  not  seem  to  have  l>een  ^ 
abused,  nor  was  there  any  abuse  of  tha  )• 
general*  discretion  to  allow  an  amended  or  • 
supplemental  bill  in  equity,  conferred  upon 
the  courts  of  the  United  States,  as  may  be 
seen  by  reference  to  the  ease  of  Berliner 
Gramophone  Co.  v.  Seaman,  61  C.  C.  A.  440, 
113  Fed.  760,  in  which  It  was  held  that 
'the  granting  of  leave  to  file  an  amended 
and  supplemental  ^ill  is  a  matter  within 
the  discretion  of  the  court,  and  its  action 
will  not  be  reviewed  in  an  appellate  court 
unless  there  has  been  a  gross  abuse  of  this 
discretion.'"     [13  N.  M.  398,  86  Pac.  390.] 

The  objection  that  the  trial  court  erred 
in  taking  the  supplemental  complaint  for 
confessed  cannot  be  sustained.  That  ob- 
jection was  thus  properly  disposed  of  by 
the  supreme  court  of  the  territory:  "There 
being  no  error  or  irregularity  in  the  court'i 
order  allowing  the  supplemental  complaint 
to  be  filed,  the  same  having  been  done  in 
open  court,  and  a  copy  of  the  same  having 
been  served  upon  one  of  the  attorneys  of 
record  on  the  same  day  on  which  it  was 
filed,  the  statute  required  an  answer  or 
other  proper  pleading  to  be  filed  within 
twenty  days  from  the  date  of  such  filing, 
and  in  the  event  of  failure  to  plead,  or  se- 
cure additional  time  to  plead,  neither  of 
which  were  done  in  this  case,  It  was  per- 
fectly regular  for  the  court  to  render  de- 
cree. Gregory  v.  Pike,  29  Fed.  688,  Ap- 
pellants seek  to  be  relieved  from  their  own 
default  by  alleging  neglect  on  the  part  of 
their  attorneys.  .  .  .  There  being  servlea 
of  aoopyof  the  supplemental  complaint  upon 
one  of  the  attorneys  of  record  on  the  day 
on  which  it  was  filed,  it  was  entirely  reg- 
ular for  the  court  to  render  the  decree 
when  applied  for  forty-four  days  after  such 
service,  in  the  absence  of  any  appearance 
or  pleading  by  the  appellants." 

Some  stress  is  laid  on  the  fact  that  the 
government  obtained  an  injunction  to  pre- 
vent the  defendants  from  constructing  it* 
reservoir  and  dam.     That  fact,  it  is  con- 
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tended,  Bstopi  the  govemnient  from  rely- 
ing on  the  flTe'feara'  limitation  preBcrib«d 
t>7  the  Above  act  of  March  3d,  1891,  chap. 
ESI.  But  this  Tiew  Is  -irithont  merit.  The 
preliminary'  injunction  refeired  to  nas  dia- 
„  solved  July  Slat,  1S97,  and  was  nsTer  rein- 
IJ  stated.  The  supplemental  bill  irsa  taken 
•  as  confesaed  an^Ma;  21at,  1903,  and  a  per- 
petual injunction  waa  then  awarded 
against  the  defendants.  So  that,  between 
the  disaolution  of  the  preliminarj  injunc- 
tion and  the  granting  of  the  perpetual  in- 
Junction,  more  than  five  feara  elapsed,  dur- 
ing which  the  defendAuta  were  not  impeded 
or  lundered  by  any  injunction  against 
them.  Thia  is  sufficient  to  show  that  the 
point  just  stated  ia  without  merit.  We 
need  not,  therefore,  consider  the  larger 
question,  whether  the  five-years'  limitation 
prescribed  by  Congress  in  the  above  act  of 
March  3d,  1891,  could  have  been  diaregard- 
ed  or  enlarged,  either  by  the  action  or  non- 
action of  the  parties,  or  by  any  order  of 
Injunction  made  by  ^be  court  in  the  prog- 
reaa  of  the  cause. 

There  are  soma  minor  questions  In  the 
case,  but  they  are  not  of  substance  and 
need  not  be  noticed.  We  perceive  no  error 
of  law  in  the  record,  end  the  judgment  is 
affirmed. 

Mr.  Justice  BfcKenna  did  not  partici- 
pate in  tho  eonsideraUon  or  determination 
of  this  caae. 

(tu  V.  B.  m.) 

ILLINOIfl  CENTRAL  RAILROAD  COM- 
PANY OF  THE  STATE  OP  ILLINOIS, 
Plff.  In  Err., 


BxKOTAT,  or  C1.UBE8  (I  86*)— Fbaddulkki 
JoniDXB — ScTFiciEscT  or  Pxtitior. 
Allegationa  in  the  removal  petition  that 
the  lessor  railway  company  and  the  con- 
ductor of  the  train  were  fraudulently  joined 
as  party  defendant*  solely  for  the  purpose 
of  preventing  a  removal  to  a  Federal  cir- 
cuit court  for  diverae  citizenship,  of  an 
action  commenced  in  a  Kentucky  court, 
against  the  nonresident  railway  company 
exclusively  operating  the  road,  to  recover 
for  the  death  of  an  engineer,  caused  by  the 
alleged  negligent  operation  of  the  train  and 
the  defective  condition  of  the  road,  are  not 
sufBcient  to  entitle  the  petitioner  to  the 
removal  of  the  cause,  where,  in  Kentucky, 
the  facts  alleged  and  proved  against  the 
leaaee  railway  company  in  the  state  court 
made  its  lessor  jointly  liable  as  a  matter 
of  law. 

nd.  ITot*.— For  other  etM,  *M  Bemoval  of 
Cauma.  Dm.  DU.  |  M.*] 

[No.  41.] 


IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentuelcy  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cfr- 
euit  Court  of  Union  County,  in  that  state, 
in  favor  of  plaintiff  In  an  action  for  the 
negligent  killing  of  a  railway  employee,  in 
which  a  removal  of  the  cause  to  a  Federal 
court  was  refused.    Affirmed. 

See  same  ease  below,  126  Ky.  292,  103 
S.  W.  323. 

The  facts  ore  stated  in  the  opinion. 

Messrs.  Edmnnd  F.  Trabne,  John  C. 
Doolan,  Attilla  Cox,  Jr.,  Blewett  Lee,  and 
H.  D.  Allen  for  plaintiff  In  error. 

Messrs.  John  G.  Hlller,  John  K.  Hen- 
drick,  and  P.  B.  Miller  for  defendant  in 


*Mr.  Justice  Halmea  delivered  the  opin-  * 
ion  of  the  court: 

This  la  a  writ  of  error  to  reverae  a  judg- 
ment rendered  by  the  court  of  appeals  of 
Kentucky  in  favor  of  the  defendant  in  error, 
notwithstanding  a  petition  and  bond  for  re- 
moval to  the  circuit  court  of  the  United 
Statea.     126  Ky.  252,  103  B.  W.  323. 

The  defendant  in  error  brought  this  action 
for  causing  the  death  of  his  intestate,  John 
E.  Sheegog,  by  the  throwing  off  the  track 
of  a  railroad  train  upon  which  the  deceased 
was  employed  as  an  engineer.  The  defend- 
ants were  Use  conductor  of  the  train,  the  Illi- 
nois Central  Railroad  Company,  which  was 
operating  the  railroad  and  owned  the  train, 
and  the  Chicago,  St  Louis,  &  New  Orleans 
Railroad  Company,  which  owned  the  road 
and  tracks  where  the  accident  happened,  but 
which  had  let  the  same  to  the  flrat-mentioned 
road.  It  was  alleged  that  through  the  negll* 
gence  of  both  companies  the  roadbed,  track, 
etc.,  were  in  an  improper  condition;  that 
through  the  negligence  of  the  Illinois  Central 
the  engine  and  cars  were  In  an  improper 
condition;  and  that  the  death  was  due  to 
these  causes  acting  jointly,  the  negligence  of 
the  Illinois  Central  in  permitting  ita  engine, 
eara,  and  road  to  be  operated  while  in  such 
condition,  and  the  negligence  of  the  conduc- 
tor in  ordering  and  directing  the  manage- 
ment of  the  train. 

In  du«  season  the  Illinois  Central  Rail- 
road Company,  being  an  Illinois  corporation, 
filed  its  petition  to  remove.  The  difficulty 
in  its  way  was  that  the  other  two  defend- 
ants were  cittiens  and  reaidenta  of  Kentue- 
tcy,  to  which  state  the  plaintiff  alao  belonged. 
To  meet  this  the  petition  altered  that  the 
plaintiff  had  joined  these  parties  as  defend- 
ants  solely  tor  the  purpose  of  preventing 
the  removal.  It  admitted  the  lease,  and 
averred  that  the  Illinola  Central  Company 

a  Dec  *  Am.  DIsl  IHT  to  date,  *  Rsp'r  loMiea 
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operated  Ui9  road  exelurively,  and  alone  em- 
ployed th«  deceased.  It  went  on  to  all^a 
that  tha  ebarge  of  joiut  n^ligence  against 
tba  leHor  and  leasee  in  causing  tbe  wreck, 
^  a«  stated,  was  made  oalj  tor  tbe  above  pur- 
jj  pose,  and  was  fraudulent  and  knowingly 
•  falsa.  ■  The  quastiou  is  whether  tbeae  alle- 
gatfona  were  sulBeient  to  entitle  the  peti- 
tioner to  have  its  suit  tried  in  the  Federal 
court.  It  may  be  mentioned  here  that  the 
jury  found  for  the  other  two  defendants 
•ad  agajnit  the  IIlinoiH  Central  Railroad 
Company,  but  that  fact  has  no  bearing  up- 
on the  case.  Whitcomb  t.  Smithion,  176 
D.  8.  635,  037,  44  L,  ed.  303,  304,  20  Sup. 
Ct  Rep.  248. 

Of  course,  If  It  appears  that  the  joinder 
was  fraudulent,  aa  alleged,  it  will  not  be 
allowed  to  prevent  the  removal.  Wecker  v. 
National  Enameling  &  Stamping  Co.  204  U. 
S.  176,  SI  L.  ed.  430,  27  Sup.  Ct  Rep.  184, 
fi  A.  &  E.  Ann.  Gas.  757.  And  further,  there 
is  no  doubt  that  the  allegations  of  fact,  so 
far  aa  material,  in  a  petition  to  remove,  if 
oontroverted,  must  be  tried  in  the  court  of 
the  United  States,  and  therefore  must  be 
taken  to  be  true  when  they  tail  to  be  con- 
sidered in  the  state  court*.  Crehore  v.  Ohio 
A  M.  R.  Co.  131  U.  S.  240,  244,  33  L.  ed. 
144,  US,  9  Bup.  Ct.  Bep.  0D2;  Chesapeake 
*  0.  B.  Co.  v.  McCabe,  213  U.  S.  207,  63 
L.  ed.  766,  29  Sup.  Ct.  Rep.  430.  On  the 
other  hand,  the  mere  epithet  "fraudulent" 
in  a  petition  docs  not  end  tbe  matter.  In 
the  ease  o(  a  tort  which  gives  rise  to  a  joint 
and  several  liability,  tlie  plsJutiff  baa  an  ab- 
solute right  to  elect,  and  to  sue  the  tort 
feasors  jointly  if  tie  sees  fit,  no  matter  what 
his  motive,  and  therefore  an  sHegntion  that 
tbe  joinder  of  one  of  the  defendants  was 
fraudulent,  without  other  ground  for  the 
ehargs  than  that  ite  only  purpose  was  to  pre- 
vent removal,  would  be  bad  on  ite  face.  Ala- 
bama Q,  S.  R.  Co.  V.  Thompson,  200  U.  S. 
£06,  60  L.  ed.  441,  26  Sup.  Ct  Rep.  161,  4 
A.  &  £.  Ann.  Gas.  1147i  Cincinnati,  N.  0.  ft 
T.  P.  R.  Co.  V.  Bohon,  200  U.  S.  221,  SO  L. 
od.  448,  26  Sup.  Ct.  Rep.  166,  4  A.  ft  E.  Ann. 
Cas.  11S2.  If  the  legal  effect  of  tbe  declara- 
tion in  this  case  is  that  the  Illinois  Central 
Railroad  Company  was  guilty  of  certain 
acte  anil  omissions  by  reason  of  which  a 
joint  liability  was  imposed  upon  it  and  its 
lessor,  the  joinder  could  not  be  fraudulent  in 
>  legal  sense  on  any  ground  except  that  the 
charge  againat  the  alleged  immediate  wrong- 
doer, the  Illinois  Central  Railroad  itself, 
was  fraudulent  and  false. 

V/e  assume,  for  the  purposes  of  what  we 

have  to  say,  that  the  allegations  eoneerning 

the  lessor  state  merely  a,  conclusion  of  law 

t,  from  the  acts  and  omissions  charged  against 

Jj  it*  lessee.    Or,  if  they  be  teken  to  be  all^a- 

■  Uoua  of  (act,  we'assume,  again  merely  for 


tbe  purposes  of  decision,  that  the;  are  aflect 
ively  traversed  by  the  petition  to  removck 
The  Kentucky  court  of  appeals  appears  to 
UB  to  have  discussed  the  case  on  this  footing. 
Whether  it  did  or  not,  the  question  whether 
a  joint  liability  of  lessor  and  lessee  would 
arise  from  the  acts  and  omissions  of  tlia  Illi- 
nois Central  Railroad  Company  alone  wu  a 
question  of  Kentucky  law  for  it  to  decide, 
and  it  appear*  to  ua  to  have  decided  it. 

We  should  observe  in  iha  first  place  that 
the  cause  of  action  alleged  is  not  helped, 
but  rather  hindered,  by  the  allegation  that 
the  deceased  was  an  employee  of  the  Illinois 
Central  Road.  Tbe  eaae  did  not  atend  on 
the  breach  of  any  duty  owed  peculiarly  to 
employees,  and,  on  ttie  other  hand,  was 
encumbered  with  tbe  fact  that  a  part 
of  the  negligence  charged  waa  that  of  a 
fellow  servant.  The  plaintiff  recovered  lor 
a  breach  of  a  duty  to  the  public  whiell 
at  best  was  not  released  or  limited  by 
his  inteatete's  having  been  in  the  com- 
pany's service.  Now,  whether  we  agree  with 
it  or  not,  tbe  doctrine  is  familiar  that,  in  the 
absence  of  statute,  a  railroad  company  can- 
not get  rid  of  the  liabilities  attached  to  th> 
exercise  of  ite  franchise  by  making  a  lease> 
Whatever  may  be  the  law  a*  to  purely  con- 
tract relations,  to  some  extent,  at  least, 
the  duties  of  the  lessor  to  tbe  public,  includ- 
ing that  part  of  the  publio  that  travels  on 
the  railroad,  are  held  to  remain  unchanged. 
In  this  case  the  court  of  appeals,  after  not- 
ing that  it  does  not  appear  that  the  lessor 
was  relieved  by  statute,  quotes  an  earlier 
Kentucky  decision  which  seemingly  adopted 
the  following  language  of  a  commentator: 
"Hf  It  b*  true,  as  the  decision  with  substan- 
tial unanimity  admit,  that  the  lessor  rail- 
way remains  liable  for  the  discharge  of  ite 
duties  to  the  public  unless  expressly  exempt- 
ed therefrom  by  atetute,  it  seems  difficult 
to  conoeiva  ite  absence  of  liabili^  In  any 
event,  except,  perhaps,  where  the  plaintiff  to 
suing  upon  an  express  contract  made  with 
him  hy  the  leasee  corporation."  MoCabe  T. 
Maysville  ft  B.  B.  R.  Co.  112  Ey.  801,  87S, 
Oe  S.  W.  1064. 

The  court,  however,  then  goes  on  to  refer  ,t 
to  a  distinction* taken  in  a  later  Kentucky* 
case  between  torte  arising  from  negligent 
operation  and  those  resulting  from  the  omis- 
sion of  such  duties  aa  the  proper  construe- 
tion  and  maintenance  of  the  road  (Swiee  y. 
Maysville  ft  B.  8.  R.  Co.  116  Ky.  253,  76  B. 
W.  278),  and  quotes,  with  seeming  approval, 
decisions  in  other  stetes,  limiting  the  lia- 
bility of  the  lessor  to  the  latter  class.  But 
it  then  proceeds  to  show  that  the  recovery 
in  this  case  la  upon  a  breach  of  a  duty  to 
the  public,  and  that,  according  to  the  declara- 
tion and  tbe  verdict,  tbe  injury  was  dne,  in 
part,  at  least,  to  tbe  detective  oondiUou  of 
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tlie  road.  It  ends  by  Baling:  "The  appellee 
not  only  had  reasonable  grounds  to  believe 
that  the  resident  eorporution  was  respon- 
■ible  to  htm,  but  he  had  aetaal  grounds  to 
believe  it."  We  undergtand  the  words  "■£- 
tnal  grounds"  to  mean  that  the  belief  »&« 
aoireet  on  the  allegations  and  findings  ae- 
eording  to  Kentucky  law.  80  that,  what- 
•ver  may  be  the  precise  line  drawn  by  that 
court  hereafter,  it  standi  decided  that  in 
Kentucky  the  facts  alleged  and  proved 
againit  the  Illinois  Central  Railroad  in  thii 
ease  made  fta  lessor  jointly  liable  aa  matter 
of  law.    Thla  decision  we  are  bound  to  re- 

It  follows,  if  our  Interpretation  of  the  de- 
diion  is  correct,  that  no  alltgations  were 
necessary  concerning  the  Chicago,  St.  Louia, 
ft  Kew  Orleans  Hailroad  Company  except 
that  it  owned  and  had  let  the  road  to  its 
eodefendant.  The  joint  I  {ability  arising 
trcm  the  fault  of  the  Illirois  Central  Road 
gave  the  plaintllT  an  absolute  option  to  sue 
both  if  be  preferred,  and  no  motive  could 
make  his  choice  a  fraud.  The  only  way  in 
which  fraud  could  be  made  out  would  be  by 
eatftbtishing  that  the  allegation  of  a  cause  of 
action  against  the  Illinois  Central  Railroad 
was  fraudulent,  or,  at  least,  any  part  of  it 
for  which  Its  lessor  poasioly  could  be  held. 
But  it  seems  to  us  that  to  allow  that  to  be 
done  on  auch  a,  petition  aa  is  before  us  would 
b«  going  too  far  in  an  elTort  to  counteract 
evasions  of  Federal  juriadictlon.  We  have 
assumed,  for  purposes  of  decision,  that  the 
^  railroad  held  on  what  may  be  called  a  aecon- 
^  dat7  ground  is  to  be  charged,  if  at  all,  only 
•  as*a  consequence  of  the  liability  of  its  tea- 
see.  But  when  we  come  to  the  principal 
■nd  neceaaary  defendant,  a  man  is  not  to 
be  prevented  from  trying  his  case  before  that 
tribunal  that  has  sole  jurisdiction,  if  his 
declaration  Is  true,  by  a  mere  allegation  that 
it  is  fraudulent  and  false.  The  jury  alone 
can  determine  that  iaaue,  ur^'pss  something 
more  appears  than  a  naked  denial.  Louis- 
ville 4  N.  R.  Co.  V.  Wangelin,  132  U.  S. 
1(99,  e03,  33  L.  ed.  4T4,  476,  10  Sup.  Ct. 
Hep.  203;  Cheaspeake  k  0.  R.  Co.  v.  Dixon, 
179  U.  5.  131,  138,  46  L.  ed.  121,  124,  21 
Sup.  Ct.  Rep.  67.  However,  the  petition  for 
removal  hardly  raises  this  point.  For  it 
directs  itself  wholly  against  the  allegations 
of  joint  negligence,  and  does  nat  attempt 
to  anticipate  the  trial  on  the  merits  ao  far 
aa  the  conduct  of  the  Illinois  Central  Is 
concerned. 

Judgment  allirmed. 

Mr.  Justice  Day,  dissenting: 

In  my  view,  this  decision  departs  from 

rulings  recently  made,  and  tends  to  disturb 

settled   principles   essential   to   the  raaiote- 

naiice  of  jurisdiction  in  the  Federal  eonrta. 


In  order  to  apply  my  views  I  will  briefly 
restate  the  facts  of  the  case. 

Sheegog'a  administrator  brought  an  actioD 
in  the  state  court  of  Kentucky  against  the 
Illinois  Central  Railroad  Company,  a  cor- 
poration of  the  state  of  Illinais,  the  Chicago, 
SL  Louia,  t  New  Orleans  Railroad  Com- 
pany, a  corporation  of  the  state  of  Kentuc- 
ky, and  F.  J.  Durbin,  a  citizen  of  Kentucky. 
The  Illinois  Central  Railroad  Company  waa 
the  lessee  of  the  Chicago,  St,  Louis,  &  New 
Orleana 'Railroad  Company,  and  F.  J.  Dur- 
bin was  alleged  to  be  a  conductor  In  the  em- 
ploy of  the  lessee  road  and  in  charge  of  the 
train,  in  the  operation  of  which,  as  engi- 
neer, plaJntifT's  Intestate  waa  killed.  The 
charge  of  the  complaint  was  that,  at  the 
time  of  injury,  the  defendant  the  Chicago, 
St.  Louis,  i  New  Orleans  Railroad  Company 
was  the  owner  of  the  roadbed,  right  of  way,  ^ 
etc.,  and  the  Illinois  Central  Railroad  Com-  g 
pany  waa  the  lessee  oPthe  railroad  property,  * 
and  the  owner  of  the  cars,  engines,  trains^ 
and  appliances.  In  the  operation  of  which 
the  intestate  waa  killed;  that  the  defendant 
Durbin  was  the  conductor  in  the  employ  of 
the  Illinois  Central  Railroad  Company,  opei^ 
ating  the  train  at  the  time  of  the  injury.  The 
negligence  charged  against  the  defendant 
railroad  companies  was  that  the  roadbed, 
rails,  track,  cattle  guards,  ties,  fences,  and 
right  of  way  of  the  railroad  were  allowed  to 
be,  and  for  a  long  time  had  been,  in  a  weak, 
rotten,  ruinous,  and  defective  condition;  and, 
in  addition  thereto,  aa  to  the  Illinois  Central 
Railroad  Company,  ita  cars  and  engines  were 
knowingly  allowed  to  be  and  remain  in  an 
improper,  defective,  and  dangerous  condi- 
tion, and  were  improperly  constructed,  whera 
by  the  Injury  was  caused,  and  that  the  de- 
fendant Durbin  was  guil^  of  negligence  in 
running,  ordering,  and  directing  the  train, 
and  contributed  to  the  injury  thereby.  And 
as  a  conclusion,  the  plaintiff  charged  the 
negligence  of  the  railroad  companies,  U 
above  described,  in  the  maintenance  of  the 
track,  roadbed,  cattle  guards,  etc.,  together 
with  the  negligence  of  the  Illinois  Central 
Railroad  Ctanpany  in  directing  and  permit- 
ting  ita  cars,  engines,  and  road  to  be  oper- 
ated while  in  a  dangerous  and  defective  con- 
dition, and  the  negligence  of  the  conductor 
in  directing  the  running  and  management  of 
the  train,  "all  together  jointly  caused  said 
wreck,  and  killed  the  plaintiff's  intestate." 

Within  the  time  allowed  by  law,  the  Illi- 
nois Central  Railroad  Company,  the  present 
plaintiff  in  error,  appeared  and  filed  its  pe- 
tition for  removal  to  the  Federal  courL 
As  the  BufSciency  of  this  petition  to  make  • 
cause  for  removal  Is  the  ultimate  question 
in  the  case,  it  is  necessary  to  set  out  ita  al- 
legations somewhat  in  detail. 

"Your  petitioner  aayi  that  plalntUFa  d»- 
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eedent,  &t  tha  time  he  receiTed  Hie  fa.tftl 
Injuij  eompUined  of,  vta  an  employee  of 
70ur  petitioner,  and  not  an  employee  of  eith- 
er of  your  petitioner'B  codefeodants,  and  vas 
^  not  and  never  hod  been  an  employee  or  in 
R  the  employ  of  aaid  lessor,  or  said  F.  J.  Dur- 
<•  bln,*and  that  all  the  said  facts  vere  well 
known  to  plaintiff  when  this  action  was 
brought.  Your  petitioner  aays  that,  to  avoid 
anch  removal  to  the  FederaJ  conrt  of  thia 
action,  plaintiff  joined  your  petitioner's  co- 
defendants,  one  a  Eentuelty  corporation  and 
the  other  a  citizen  of  Kentucky,  and  false- 
ly and  fraudulently  all^jed  in  its  petition 
that  the  train  on  which  decedent  was  en- 
gaged was,  through  joint  and  gross  n^li- 
gence  and  carelessness  of  all  the  defendants, 
derailed,  and  said  decedent  instantly  killed, 
and  fahely  and  fraudulently  alleged  that, 
by  the  negligence  of  both,  defendants'  road- 
bed, rails,  track,  cattle  guards,  fences,  and 
right  of  way  of  the  said  railroad  was  al- 
lowed to  be,  and  for  a  long  time  had  been, 
in  a  weak,  rotten,  ruinous,  defective,  and 
Improper  condition,  and  by  the  negligence 
of  your  petitioner  its  engine  and  cars  were 
knowingly  allowed  to  remain  in  an  improp- 
er and  defective  and  dangerous  condition, 
and  laid  engine  and  ears  to  be  so  oonitruct- 
«d  as  to  be  in  a  dangerous  condition,  and 
that  this  improper  and  dangerous  condition 
of  the  road,  premises,  and  cars  of  the  de- 
fendants was  know  to  the  defendants,  and 
that,  at  the  time  of  the  wreck  and  accident, 
the  same  were  being  operated  in  a  careless 
manner  by  all  the  defendanta,  and  the  de- 
fendant Durbin,  by  his  negligence  in  run- 
ning, ordering,  and  directing  said  train,  con- 
tributed to  cause  said  accident,  and  that  the 
negligence  of  the  defendant  in  its  mainte- 
nance of  its  track,  roadbed,  engine,  cattle 
guards,  rails,  ties,  fences,  etc.,  as  set  out 
above,  together  with  the  negligence  of  your 
petitioner  in  directing  and  permitting  its 
engine,  cars,  and  roadbed  to  be  operated 
while  in  a  defective  and  dangerous  condition, 
and  the  negligence  of  said  Durbin  in  order- 
ing and  directing  the  running  and  manage- 
ment of  said  train,  and  in  failing  to  give 
proper  directions,  altogether  caused  said 
wreck,  and  killed  said  decedent,  when  the 
plaintiff  well  knew  that  such  all^ationa  were 
untrue,  and  ptontiff  did  not  expect  to  estab- 
lish said  allegations,  and  did  not  make  them 
^  for  the  purpose  of  proving  them  at  the  trial, 
g  or  of  substantiating  hia  cause  of  action 
•  therewith,  but  made  them  solely  for  the*pur- 
pose  of  attempting  to  set  up  a  joint  cause 
of  action  against  the  three  defendants,  in 
order  to  make  a  case  which  would  not  be 
removable  to  the  Federal  court." 

The  state  court  overruled  this  motion  to 
remove,  and  its  action  was  affirmed  by  the 


conrt  of  appeal!  of  EenfaicI^.    126  Ky.  2fiZ, 
103  8.  W.  323. 

In  the  eourt  below,  a  peremptory  instms- 
tion  was  given  the  jury  to  find  in  favor  of 
the  Kentucky  corporation  and  the  individual 
defendant  Notwithstanding  this  fact,  the 
court  of  appeals  of  Kentucliy  applied  a  rnl* 
which  it  had  laid  down  in  former  decisions, 
and  held  that  the  facts  developed  on  the  trial 
had  shown  that  the  administrator  had  rea>- 
sonoble  grounds  to  join  the  local  defend- 
ants, and  was  therefore  justified  in  oTcrml- 
ing  the  motion  to  remove.  In  other  words, 
while  the  opinion  seems  to  recognise  that, 
if  the  allegations  of  Uie  petition  for  removal 
were  true,  a  fraudulent  joinder  was  shown, 
nevertheless,  the  proof  upon  the  merits 
showed  that  the  joinder  was  proper. 

The  ground  upon  which  the  Kentucky 
court  of  appeals  held  the  Kentucky  railroad 
jointly  liable  with  the  Illinoia  Central  for 
the  injuries  sustained  is  not  very  clear,  in 
view  of  the  fact  that  the  opinion,  in  some 
parta  of  it,  scans  to  make  the  liability  de- 
pend upon  the  failure  to  construct  a  proper 
road,  and  in  other  parts  seems  to  rest  the 
responsibility  upon  the  continuing  duty  at 
the  lessor  railroad  company  to  furnish  and 
maintain  a  safe  roadbed  in  order  to  dis- 
cbarge the  duties  which  it  had  undertaken 
by  accepting  the  franchise  which  the  state 
had  conferred  upon  tt.  In  the  case  to  which 
the  court  makes  reference  (Nugent  v.  Bos- 
ton, C.  A  M:  R.  Co.  80  Me.  62,  6  Am.  St 
Rep.  151,  12  Atl.  797),  where  a  brakeman 
was  injured  by  reason  of  the  negligent  con- 
struction of  an  awning  of  a  station  house  of 
the  defendant  company,  near  the  track,  the 
liability  of  the  lessor  company  was  rested 
both  upon  the  ground  of  the  continuing  dufy 
to  the  public  and  because  of  the  application 
□f  the  principle  which  mokes  a  lessor  liable 
for  a  defective  construction  of  the  subject-  n 
matter  of  the  lease.  In  either  view  it  is  per-  ^ 
fectly*apparent  that  the  liability  of  the  Illl-  ■ 
nois  Central  to  its  employees,  and  that  of 
of  the  lessor  company  to  the  public,  rests  up- 
on entirely  different  principles.  In  the  caaa 
of  the  latter,  the  liability  is  because  of  the 
duty  which,  it  is  held,  the  lessor  owes  to 
the  public;  and  in  the  former,  because  ot 
the  obligations  of  the  employer  to  his  em- 
ployee, arising  from  the  relation  of  master 
and  servant.  In  this  connection,  the  court 
of  appeals  of  Kentucky,  in  the  opinion  in 
this  case,  said; 

"In  all  cases  where  a  valid  lease  is  found 
(or,  as  in  this  discussion,  where  it  is  as- 
sumed), the  lessor  company  owes  no  duty 
whatsoever  as  an  employer  to  tlie  operative* 
of  the  lessee  company.  The  claim  of  relatiwi- 
ship  of  employer  and  empkiyee  under  such 
circumstances  is  a  falsa  claim  and  quaaUty. 
It  does  not  eziat.    The  responsibility  of  tlia 
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laawn-  oomptay,  vhcii  it  attaeheB,  doei  not 
•pring  from  this  relHtionship,  but  arlaeE 
from  B.  failure  of  the  leasor  company  to  per- 
fonn  its  du^  to  tba  publSe,of  which  public 
the  employee  of  the  operating  compaEiy  may 
be  regarded  as  one.  Thiu,  in  those  cues 
whera  the  injury  bai  reiulted  to  an  employ- 
••  of  the  operating  company  by  reason  of  the 
negligence  of  a  fellow  aeTrant,  or  of  want 
of  care  of  the  leasee  company  in  managing 
road,  or  in  negligence  in  fumiehing  tultable 
appliances,  these  and  kindred  matters  being 
entirely  and  eicluaiTely  within  the  control 
of  the  leasee  company,  for  injury  which  may 
nault  the  lessor  is  in  no  way  responsible. 
Bat  where  injury  has  resulted  to  an  employ- 
•a  of  the  operating  company  by  reason  of  s 
faihiTe  of  the  lessor  to  perform  ita  public 
duty,  as  in  the  failure  to  construct  a  safe 
road,  as  is  here  charged,  the  injured  em- 
ph^ee  may  sue  the  lessor  company,  as  one 
of  the  public,  for  Its  failure  to  perform  that 
duty,  and  not  because,  between  himaelf  and 
the  lesaor  company,  the  relation  of  employes 
and  employer,  or  any  relation  of  contnctual 
^Tity,  exists." 

After  citing  the  case  from  80  Me.  aupra, 
^  the  court  adds: 

^  "This  case  is  very  similar  to  the  one  at 
•  bar,  in  which  it  was 'alleged  and  proved 
Uiat  the  intestate's  death  was  the  proxi- 
mate result  of  the  failure  of  the  lessor  to 
perform  its  public  duty  in  its  failure  to 
eonstmet  a  safe  roadbed." 

It  is  apparent  that  the  liability  of  the 
two  railroad  companies,  although  both  might 
be  liable  for  a  defective  roadbed,  track,  etc., 
■prang  from  a  difTerent  relation,  and  was  con- 
trolled by  different  principlea.  The  liability 
to  the  plaintiff's  intestate,  of  the  Kentucky 
corporation,  was  to  htm  as  one  of  the  public; 
that  of  the  Illinola  corporation  arose  from 
tbe  relation  of  master  and  serrant,  and  the 
duties  thereby  imposed  upon  the  employer. 
But  let  it  be  conceded  tiiat  a  proper  eon- 
itruotion  of  the  opinion  of  the  Kentucky 
eourt  of  appeals  holds  both  the  railroad  com- 
panies, although  upon  different  relations  to 
the  plaintifl'B  intestate,  liable  for  a  defect- 
ive roadbed,  it  ii  nans  the  less  true  that 
the  Illinois  Central  Railroad  Company  had 
a  right  of  removal  to  the  Federal  jurisdic- 
tion, in  which  to  test  ite  liability,  unless  it 
was  properly  joined  with  the  other  defend- 
ants In  an  action  bronght  in  good  faith  in 
tke  state  court. 

It  is  the  result  of  the  deciaions  of  this 
•onrt,  as  I  understand  them,  that,  if  the 
facta  which  asaerted  a  joint  liability  with 
the  local  defendant  are  shown  hy  proper  pe- 
tition for  removal,  and  proof,  if  necessary, 
to  have  been  made  for  the  purpose  of  defeat- 
ing the  Jurisdiction  of  the  Federal  court, 
the  right  of  removal  still  exista  in  favor  of ' 


the  nonresident  compai^.  This  conrt  baa 
had  occasion  to  consider  this  subject  in  a 
number  of  recent  casea.  Before  taking  them 
up,  we  may  state  certain  principles  appli- 
cable to  the  law  of  removals  under  the  re- 
moval act  which  are  so  well  settled  as  scarce- 
ly to  need  the  citation  of  authorities. 

When  the  petition  for  removal  is  flled  in 
the  state  court,  accompanied  by  the  proper 
bond,  a  question  of  law  as  to  the  sufficiency 
of  the  petition  for  removal  only  Is  presented 
to  that  court.  National  8.  S.  Co.  v.  Tug- 
man,  106  U.  S.  IIB,  27  L.  ed.  87,  1  Sup. 
Ct.  Rep.  68;  Stone  v.  South  Carolina,  llTj, 
U.  8.  430,  ZB  L.  ed.  OBE,  6  Bup.  Ct.  Rep.  « 
789;  Caraon  v.  Hyatt,  118  U.  a.*279,  30  L.  • 
ed.  107,  6  Sup,  Ct.  Rep.  1050;  Burlington, 
C.  H.  A  N.  R.  Co.  V.  Dunn,  122  U.  B.  513, 
30  L.  ed.  IIEB,  7  Sup,  Ct.  Rep.  1282;  Cre- 
hore  V.  Ohio  ft  M.  R.  Co.  131  U.  S.  240,  33 
L.  ed.  144,  0  Sup.  Ct.  Rep.  692;  Hadlson- 
ville  Traction  Co.  v.  St.  Bernard  Min.  Co. 
les  U.  8.  239,  49  L.  ed.  462,  26  Sup.  CL 
Rep.  261. 

It  is  equally  well  settled,  and  is  a  result 
of  the  principle  juat  atated,  tliat  where 
the  right  of  removal  arises  because  of  cer- 
tain facta  averred  In  tlie  petition,  that  issue 
cannot  be  tried  in  the  stata  court,  but  must 
be  heard  in  the  Federal  court,  which  alone 
has  jurisdicUon  to  determine  such  issues  of 
fact.  Carson  v.  Dunham,  121  U.  S.  421,  30 
U  ed.  992,  7  Bup.  Ct.  Rep.  1030;  Burling- 
ton C.  R.  &  N.  R.  Co.  V.  Dunn  and  Crehora 
V.  Ohio  ft  M.  R.  Co.  aupra;  Kansas  City,  Ft 
8.  ft  M.  R.  Co.  V.  Daughti7,  139  U.  S.  298, 
34  L,  ed.  963, 11  Sup.  Ct.  Rep.  306;  Madison- 
ville  Traction  Co.  v.  St  Bernard  Min.  Co. 

In  recent  eases  in  this  court  the  former 
adjudications  have  been  reviewed  and  fol- 
lowed, and  it  baa  been  held  that  for  tbe 
purposes  of  removal,  the  cause  of  action 
must  be  regarded  as  joint  or  several,  accord' 
ingly  as  the  plaintiff  has  averred  the  same 
to  be  in  his  complaint.  In  the  absence  of  in- 
ferences arising  from  the  pleading,  or  shown 
extrinsically  upon  a  petition  for  removal, 
which  warrant  the  conclusion  that  a  frandn- 
lent  joinder  bas  been  made  for  the  purpoae  of 
avoiding  the  jurisdiction  of  the  Federal  eourt 
Chesapeake  ft  O.  R.  Co.  v.  Dixon,  179  U.  8. 
131,  4S  L.  ed.  121,  21  Sup.  Ct  B^.  67;  Ala- 
bama Q.  S.  B.  Co.  V.  Thompson,  200  U. 
8.  206,  GO  L.  ed.  441,  26  Bup,  Ct,  Rep.  161, 
4  A.  ft  B.  Ann.  Cas.  I14T;  Cincinnati,  N. 
0.  4  T.  P.  R.  Co.  V.  Bohon,  200  U.  S.  221, 
GO  L.  ed.  448,  26  Bup.  Ct.  Rep.  166,  4  A.  ft 
B.  Ann.  Caa.  1162.  In  the  Alabama  ft  G.  S. 
R.  Co.  Case,  supra,  certain  employees,  clti* 
Eena  of  Tennessee,  had  been  joined  with  ths 
Alabama  ft  Great  Southern  Railroad  Com- 
pany in  an  action  for  negligence,  and  ths 
qnestion  of  the  right  to  join  them  was  certi- 
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flsd  to  this  wart,  and  It  vu  held,  «ttar 
renewing  the  former  caies,  tliat,  in  the  ab- 
sence of  fraudulent  joinder,  the  cauH  of  ac- 
tion might  be  regarded,  for  the  purpoiea  at 
remoral,  to  be  that  which  the  plaintiff  had 
averred  it  to  be. 
In  the  Bohon  Case,  tapra,  ooniidered  with 
^  the  Alabama  G.  S.  XL  Co.  Cue,  eunra,  the 
M  action  was  brought  against  the  railroad  com- 
■  fAuy  and  one  MJIIigsn,  an  enginaeT*in  charge 
of  an  engine,  the  negligent  operation  of 
which,  it  was  alleged,  resulted  in  the  death 
of  the  plaintiff"!  Intestate.  It  appeared  that 
the  joinder  wae  permitted  by  the  laws  of  Ken- 
tuckj,  and  it  was  held  in  this  court  that,  in 
tlra  alwence  of  a  ehowing  of  fraudulent  join- 
der, the  ease  was  not  a  removable  one.  An 
«iamination  of  the  petition  for  removal  in 
that  case  shows  that  while  there  were  allega- 
tioDB  that  the  joinder  was  fraudulent,  that 
«onelusion  wae  averred  to  arise  because 
there  was  no  joint  lisbiiity  of  the  railroad 
eompany  and  the  employee;  that  he  was 
Joined  because  he  wae  a  resident  of  Kentuc- 
17,  for  the  purpose  of  preventing  removal. 
But  there  is  no  averment  in  the  petition 
(or  removal  In  the  Bohon  Case,  as  there  is 
In  this  case,  that  the  allegations  of  fact  up- 
on which  the  complaint  was  based  were  un- 
true, made  without  any  expectation  of  prov- 
ing them,  and  for  the  purpose  of  defeating 
a  removal  to  the  Federal  court.  In  conclud- 
ing the  discussion  in  the  opinion  in  the  Bo- 
hon Case,  it  was  said: 

"A  state  has  an  unqueatlonahle  right,  by 
ita  Constitution  and  laws,  to  regulate  ac- 
tions for  negligence;  tmd  where  it  has  pro- 
vided that  the  plaintiff  In  such  eases  may 
^ooeed  jointly  or  severally  against  those 
liable  for  the  injury,  and  the  plaintiff,  in 
due  eouTse  of  law  and  in  good  faith,  has 
filed  a  petition  electing  to  sue  for  a  joint  re- 
covery given  by  the  laws  of  the  state,  we 
know  of  nothing  in  the  Federal  removal 
statute  which  will  convert  such  action  into 
■1  separable  controversy  for  the  purpose  of 
removal,  becaiua  of  the  presence  of  a  non- 
resident defendant  therein,  properly  joined 
In  the  action  under  the  Constitution  and 
laws  of  the  state  wherein  it  is  conducting 
Its  operations  and  is  duly  served  with  proc- 

In     Wecker   v.    National    Enameling    ft 
Btamping  Co.  204  V.  S.  176,  SI  L.  ed.  430, 
S7  Sup.  Ct.  Rep.  184,  S  A.  ft  B.  Ann.  Caa. 
7CT,  suit  was  brought  in  the  state  oourt  in 
Missouri  by  Wecker  against  the  Enameling 
ft  Stamping  Company,  Harry  Echenok,  and 
George  Wettengel.    Wettengel  was  a  citizen 
ti  the  state  of  Missouri,  the  enameling  com- 
pany was  a  foreign  corporation.    The  eom- 
^  plaint  charged  that  the  plaintiff  was  em- 
M  ployed   by   the   company   In   working   about 
•  «s>telB  pots*iuad  In  the  melting  of  gteaae 


and  lubricant  matter,  which  matter  was  de- 
livered to  the  plaintit  in  barrels  of  great 
weight,  and  which  it  waa  the  plaintiff's  du- 
ty  to  hoist  to  the  top  of  the  furnace  and 
into  the  pots  for  melting.  The  negligenca 
charged  against  the  oorporation  consisted  in 
allowing  the  pota  to  remain  open  and  ex- 
posed while  filled  with  hot  and  boiling  Inbrl- 
cants,  without  covering,  railing,  or  device 
or  means  of  any  obaraeter  to  protect  the 
plaintiff  from  slipping  or  falling  therein, 
and  negligently  failing  to  provide  safe  and 
sufficient  hoisting  apparatus  for  the  uae  of 
the  plaintiff  in  his  employment,  and  fall- 
ing to  instruct  bim  in  hit  duties,  whereby 
and  because  of  the  negligence  charged,  the 
plaintiff  lost  his  balance  and  fell  into  ona 
of  the  unguarded  and  open  pots,  receiving 
thereby  great  and  painful  injuries.  Wettoi- 
gel,  it  was  charged,  was  employed  by  the  eor- 
poration,  and  charged  with  the  superintend- 
ence and  oversight  of  the  plaintiff  In  the 
performance  of  his  duties,  and  with  the  duty 
of  superintending  and  planning  the  conatmo- 
tion  of  the  furnace,  and  providing  for  tb* 
pots  a  reasonably  safe  and  aultable  covering, 
and  sufficiently  safe  hoisting  apparatus, 
and  with  the  duty  of  instructing  the  plaintiff 
as  to  the  manner  of  performing  his  duties. 
The  complaint  eharget  the  negligence  of 
Wettengel  in  planning  and  directing  the  eon- 
struction  of  the  furnace  structure,  and  in 
providing  suitable  coverings  and  railinga, 
and  in  providing  and  placing  reasonably  safe 
and  sufficient  hoisting  apparatus,  and  in  giv- 
ing instructions  as  to  the  manner  of  per- 
forming the  plaintiff's  duties,  and  therefore 
chargea  that  the  negligence  of  the  oorpo- 
ration and  Wettengel,  jointly,  caused  the  in- 
jury, and  prayed  for  a  joint  judgment 
against  tbem. 

In  Its  petition  for  removal,  the  nonresi- 
dent corporation  charged  that  Wettengel  was 
not,  at  the  time  of  the  accident  and  prior 
thereto,  charged  with  the  superintendence 
and  oversight  of  the  plaintiff,  or  with  the 
duties  of  planning  or  directing  the  oonstruo- 
tion  of  the  furnace,  or  providing  a  reason- 
ably safe  and  suitable  furnace  and  pots  and  « 
railings  or  other  device  to  protect  the  plain-  ^ 
tiff,  and  was  not  charged'with  the  duty  ol  ■ 
placing  reasonably  safe  and  sufficient  hoist- 
lug  apparatus,  nor  with  the  duty  of  instruct 
ing  the  plaintiff  in  respect  to  his  datiea; 
that  Schenek  was  a  nonresident  of  Missouri, 
and  that  Wettengel  had  been  Improperly  said 
fraudulently  joined  as  a  defendant  for  tb« 
purpose  of  fraudulently  and  improperly  pre- 
venting, or  attempting  to  prevent,  the  de- 
fendant from  removing  the  cause  to  the 
United  States  circuit  court,  and  that  plain- 
tiff well  knew  at  the  beginning  of  the  suit 
that  Wettengel  was  not  charged  with  the 
duties  aforesaid,  and  Joined  him  as  a  defend- 
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ant  to  prerent  tlie  remoTal  of  the  eue,  and 
not  in  good  faftb.  Defendant  offered  af- 
fldavits  tending  to  ihow  that  Wettengel 
wia  emplojed  In  the  offlee  as  a  drafts- 
man; that  he  bad  nothing  to  do  ^ith 
the  ealecting  of  plana  or  approving  the  same ; 
that  he  had  no  authority  to  auperlutend  the 
work,  or  to  give  inatructiona  to  anj  of  the 
men  ae  to  the  manner  in  whieh  they  ahould 
perfonn  the  work;  that  he  waa  Tnerely  a  sub- 
ordinate in  the  employ  of  the  company, 
whoM  aole  dutlea  were  to  attend  to  the  me- 
ehanical  work  of  drafting,  to  make  the  necea- 
aajy  drawings  for  the  use  of  the  mechanics, 
and  he  had  nothing  to  do  with  the  provid- 
tng  of  the  pots,  railings,  etc.,  or  the  hoist- 
ing apparatus;  that  his  position  waa  merely 
elerical,  and  confined  to  the  making  of  draw- 
ings to  enable  mechanics  to  construct  work 
from  plana  furnished  by  others  in  tha  em- 
ploy of  the  defendant.  Upon  these  afSda- 
vita  the  circuit  court  reached  the  conclusion 
that  the  attempt  to  Join  Wettengel  waa  not 
made  In  good  faith;  that  the  allegations  aa 
to  bim  were  fraudulent  and  flctitious,  for  the 
purpose  of  preventing  a  removal  to  the  Fed' 
eral  court. 

This  court  declined  to  consider  the  ques- 
tion aa  to  whether,  aa  a  matter  of  law,  the 
cause  of  action  was  joint  or  leveral,  or 
whether,  upon  the  allegations  of  the  com- 
plaint, Wettengel  could  be  held  jointly  with 
the  corporation  (204  U.  S.  183),  and  af- 
firmed the  judgment  of  the  court  below  up- 
on Ita  findings  of  fact  upon  the  iiaue  of 
^  frandulent  joinder. 

«  This  case,  therefore,  held  the  doctrine 
•  this  court  to  be'tbat  the  circuit  court  of 
tha  United  States,  upon  a  proper  petition 
for  removal,  may  examine  into  the  merits 
audleiently  to  determine  whether  the  all^fa- 
tioDS  by  reason  of  whIeh  a  nonreaident  de- 
fendant may  be  sued  in  a  state  court  arc 
fraudulently  and  fictitiously  made  for  the 
purpose  of  preventing  removal.  It  ia  true 
that  where  one  has  a  cauae  of  action  of 
whieh  both  state  and  Federal  courts  have  ju- 
risdiction, his  motive  in  bringing  the  action 
In  the  one  jurisdiction  or  the  other  is  imma- 
tortal,  and  he  may  sue  In  the  state  court  be- 
Cftuse  he  preferred  that  jurisdiction  to  a  Fed- 
eral eonrt  to  which  he  had  an  equal  right  to 

But  thla  caae  presenta  •  very  different 
question.  The  inquiry  here  Is  not  whether 
a  eanse  of  action  exista  which  may  be  proae- 
euted  in  either  court,  but  whether  the  alle- 
gations of  the  complaint,  which  give  the 
right  to  a  joint  action  in  the  state  court, 
are  falsely  and  fictitiously  made,  without 
the  Intention  of  proving  them,  and  with  the 
■ok  purpose  of  avoiding  Federal  juriedic- 
tion.  Since  ita  decision,  the  caae  of  Weckor 
T.  National  Enameling  k  Stamping  Co.  haa 


been  freqnentlT  dted  and  followed  la  th* 
Federal  conrta,  UcOnire  r.  Cheat  Nortbem 
R.  Co.,  IBS  Fed.  434 ;  Donovan  v.  Wells.  F.  & 
Oo-  22  L.  R.  A,  fN.  S.1  1250.  IC6  Fed.  863:» 
Lockard  v.  St  Louis  &  8.  F.  R.  Co.  167  F«d, 
675;  People's  United  States  Bank  v.  Good- 
win, 160  Fed.  727;  McAIiater  r.  Chesapeake 
&  0.  R.  Co.  B8  C.  C.  A.  318,  167  Fed.  7*0, 
13  A.  ft  E.  Ann.  Cas.  IOCS. 

Applying  these  principles  to  the  ease  at- 
bar,  the  allegations  of  the  complaint  filed  in 
the  state  court  undertook  to  make  a  causa 
of  action  against  the  Illinois  Central  Com- 
pany, the  nonresident  corporation,  upon 
three  grounds:  First,  because  it  was  joint- 
ly liable  with  the  Chicago,  St.  Louis,  &  New 
Orleans  Hallroad  Company,  the  local  corpo- 
ration, for  a  defective  roadbed;  second,  bo- 
cause  it  was  liable  for  the  negligent  conduct 
of  the  conductor,  Durbin,  in  running  Ita 
trains;  third,  because  it  waa  liable  for  tha 
negligent  and  improper  construction  of  Ita 
locomotive  and  cars.  As  to  the  third  ground  ^ 
of  the  complaint,  the  defective  locomotive  ■ 
and*cars,  the  authorities  agree  that  there  la  • 
no  responsibility  upon  the  part  of  the  lessor 
company.  The  policy  of  the  law,  as  ruled 
by  tha  Kentucky  court  of  appeals,  made 
the  lessor  corporation  responsible  for  m 
defective  roadbed;  it  was  not  responsi- 
ble for  defective  appliances  supplied  by 
the  lessee  company,  or  for  negligence  Id 
the  running  and  manngement  of  the  road. 
This  waa  expressly  held  by  the  Keir- 
tucky  court  of  appeals  in  Swiee  v.  Mayt- 
ville  &  B.  S.  R.  Co.  116  Ky.  233,  7S  S.  W. 
Z7S,  prior  to  its  decision  in  the  caat  at  bar. 
Therefore,  as  to  this  ground  of  complaint, 
there  was  no  contributing  n^Iect  of  Um 
local  company  or  the  conductor,  Durbin. 

If  the  allegations  which  gave  a  right  to 
join  these  defendants  were  false  and  fletl- 
tiouB,  such  joinder  should  not  he  allowed  ti) 
defeat  the  right  of  the  foreign  corporation 
to  avail  itself  of  the  Federal  jurisdiction,  Aa 
we  had  occasion  to  say  in  the  Wecker  Caae, 
the  courta  of  the  United  States  should  not 
interfere  with  the  jurisdiction  of  the  stat* 
courts  in  cases  properly  within  the  aamer 
and  the  Federal  oonrts  abould  be  equally 
vigilant  to  defeat  all  fraudulent  devices  or 
attempts  t«  avoid  the  jurisdiction  of  th* 
Federal  courU.  If  the  allegations  of  tha  pe- 
tition for  removal  were  true,  the  state- 
ments of  the  complaint  a*  to  the  negllgenca 
of  Durbin  and  the  local  corporation  were 
false  and  fraudulent,  and  made  without  tlie 
intention  of  proving  the  same,  and  for  tha 
purpose  of  preventing  removal. 

The  sole  jurisdiction  to  inquire  iato  the 
truth  of  these  allegations  was  in  tha  Federal 
court;  and  while  it  would  require  a  clear 
and  strong  case  to  make  out  such  all^a- 
tions  of  frandulent  jdnder,  juriadietlon  te 
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make  just  wch  an  Jnqulrj  ia  Tested  by  Uw, 
und«r  the  removal  act,  in  the  Federal  eourts. 
It  xoty  be  that  the  altegationa  for  remaval 
might  have  been  more  apeciflc,  but  they  were 
■ufRcient  to  enable  the  Federal  court  to  en- 
ter into  an  inquiry  as  to  the  fraudulent 
^  character  of  the  joinder  of  the  resident  de- 
%  fendants.  It  might  find,  upon  investigation, 
*  that  the  allegationB  as  to  the  condition*Df 
the  roadbed  and  the  negligence  of  the  conduc- 
tor were  so  entirely  without  foundation  as 
to  warrant  the  conclusion  that  the  local  cor- 
poration and  the  conductor  were  fraudulent- 
ly joined  to  avoid  the  Federal  jurisdiction. 
Indeed,  it  is  to  be  noted  in  this  connection 
that,  at  the  close  of  the  evidence,  the  trial 
court  directed  a  verdict  in  favor  of  the  lo- 
cal corporation  and  the  conductor.  It  is 
true  that  the  right  to  remove  depends  upon 
the  allegations  of  the  petition,  but  the  course 
of  the  caae  in  the  state  eourt  is  an  illus- 
tration of  the  possible  result  of  an  investi- 
gation of  the  truth  of  the  allegations  of  the 
petition  for  removal. 

J  therefore  reach  the  conclusion  that,  up- 
on the  face  of  the  petition  for  removal, 
there  were  allegations  which  ended  the  ju- 
risdiction of  the  etate  court,  and  a  sufficient 
statement  of  facts  to  enable  the  Federal 
court  to  investigate  the  truthfulness  there- 
of, with  a  view  to  determine  whether  they 
were  so  false  and  fictitious  as  to  show  that 
they  were  made  with  a  view  to  prevent  the 
removal  to  the  United  States  court. 

Id  my  opinion,  the  judgment  of  the  court 
of  appeals  of  Kentucky  should  be  reversed. 

1  this  die- 


rmv.s.  in.) 

JENNIE  L.  GRAVT^  Ida  J.  Graves,  and 
Minnie  C.  Oraves,  Fatitioners, 


Ikjunotion  fl  62«)  —  AoAinsr  OuTma 
Tdibeb. 

1.  Equity  may  intervene  by  injunction  to 
prevent  the  wrongful  boxing  and  cutting  of 
timber  valuable  for  tur^utinc  purftoses, 
since  the  remedy  at  law  m  damages  is  of 
doubtful  adequacy. 

[Bd.  Not*.— Tor  other  ckim,  ■«•  Intanetlon, 
Cent.  Dit.  f  106;    Deo.  Die  f  S2.*J 

Qnivniia  Tnxi  Q  80*)  —  Fossuaoii  — 

2.  The  cancelation  for  fraud  of  a  deed  to 
land  containing  pine  woods  valuable  for 
timber  and  turpentine  should  not  be  de- 
nied because  the  complainants  do  not  al- 
}tgB  that  they  are  in  ^saeasion  of  the  land. 

ma.  Note.— For  other  c&ui.  oeo  QaleUnj  Title, 
Cent.  Die  i  T4;    Dec.  Dig.  1  SC.*] 

QmsTutQ  Tttlk  (1 7*)— Cloud  as  Titli— 

IlfVAUD  ZMDD. 

3.  The  inabilify  of  the  (p-antee  In  a  fnrad- 
«lent  deed  to  recover  if  he  should  nie  doM 


not  defeat  the  right  to  have  a  deed  canceled 
as  a  cloud  on  title,  where  the  invalidity 
does  not  appear  upon  the  face  of  the  deed, 
but  rests  partly  on  matter  in  paU,  and 
where  possession  under  it  for  seven  years 
might,  under  Ga.  Code,  g  3580,  give  titleu 

LEW.  Nots.— For  othBr  cuss,  ise  Qulstlax  Till*, 
Gent.  Dtg.   ])  18.  tO;    Dec.  Dig.  1  7.*] 
B^ACDCLENT    COKVEYANCEB    ({J    242,    8M*) 

Dktbnsbs — iNjnncTioN  —  CLonD  oh  Ti- 
tle—Effect or  Acts  Peitdino  Bnir. 
4.  The  cutting,  pendente  lite,  by  the  gran- 
tee in  a  fraudulent  deed,  of  the  timber  valua- 
ble for  turpentine  purposes  ou  a  part  «( 
the  land,  does  not  defeat  the  jurisdiction  «t 
equity  to  enjoin  further  cutting,  and  to  can- 
cel the  deed  as  a  cloud  on  title. 

lEd.  Note.— For  ethar  cises,  see  Pravdnlant 
CoBvaiancea,  Deo.  Die  »  Mt,  lOI.*] 

BqviTT  (t  330*)— PuaDiNo— OBJEonoif  or 

MCLTITABIOUSNESB— WHEM    HOT    AVAIL- 
ABLK. 

G.  The  objection  of  multifariousness  will 
not  prevail  on  appeal,  where  the  bill  chargea 
a  conspiracy  between  several  trespassers, 
and  trespasses  extending  over  the  greater 
part  of  contiguous  lots,  treated  as  one,— 
especially  where  defendants  did  not  staJad 
upon   their   demurrers   setting  up  such  ob- 

Iection,  and  the  caae  baa  b^n  tried  after 
ong  delay. 
tBd.  Note.— Pot  other  easw,  ae*  nqnltr.  Deo. 
Die  I  3W.'J 
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,N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which,  af- 
firming in  part  a  decree  of  the  Circuit  Court 
for  the  Southern  District  of  Georgia,  dis- 
missed a  bill  to  enjoin  the  cutting  of  timber 
and  to  cancel  certain  fraudulent  deeds  as 
a  cloud  on  title.  Reversed  and  remanded 
for  further  proceedings 

See  same  case  below,  79  C,  C.  A.  478,  148 
Fed.  908. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marion  Erwin  and  William  J. 
Wallace  for  petitioners. 

Messrs.  Alfred  R.  Kline  and  Robert  L. 
Shipp  for  respondents.  R 

"  Mr.  Justice  Holmes  delivered  the  opin-  * 
ion  of  the  court: 

This  is  a  bill  In  equity,  brougut  by  the 
petitioners  against  H.  T.  Crawford,  W.  W, 
Ashbum,  now  represented  by  his  executrix, 
his  lessees,  and,  originally,  against  other 
defendants,  who  have  been  disposed  of  and 
are  not  before  us.  Tbe  petitioners  show  title 
in  themselves,  derived  from  the  state,  to 
four  nearly  square  lots  of  land,  of  about  490 
acres  each,  contiguous  to  each  other,  and 
making  one  large  square  in  the  eighth  Dis- 
trict of  Colquitt,  county,  Georgia.  The  right 
hand  upper  square  upon  the  map  la  num> 
bered  3S3,  the  left  hand  upper  square,  ZSt,    . 

•,  *  Ksp'r  iDdsisa'  ^'^  '  '- 
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n  the  left  hand  lower,  383,  and  tbe  right  h»iid 
(J  lower,  3S4.  This  land  h&d  upon  it  pine 
"  wooda,  T»luabIo«(or  timber  and  turpentii 
The  bill  alleges  that  the  petitionerB,  being 
residents  ol  New  York,  employed  a  firm  of 
lawyers  to  look  after  the  same;  that,  bj  a 
breach  of  trust,  and  without  title  or  authori- 
ty, a  deed  was  made  on  behalf  of  the  firm, 
purporting  to  convey  the  north  halt  of  lot 
363  to  the  defendant  Aahburn>  that  he  had 
notice  of  the  want  of  title,  but  nerertheless 
let  the  timber  privileges  to  another  defend- 
ant, and  that  the  latter  waa  about  to  cut 
the  timber,  and  had  already  boxed  the  trees 
and  taken  turpentine  from  other  portions  of 
the  same  lot  In  pursuance  of  the  sane  gen- 
eral fraudulent  plan,  another  voidable  or 
Told  conveyance  was  made  to  Cravrford  of 
lot  383,  and  thereafter  Crawford  began  to 
bos  the  trees  on  that  lot  and  to  carry  away 
the  tarpentine.  Further  particulara  are 
necessary  here.  The  bill  sought  an  injuue- 
tion  against  boxing  the  trees,  carrying  away 
turpentine,  or  cutting  timber,  and  a  cancela- 
tion of  the  fraudulent  deeds. 

The  drcuit  court  dismissed  the  bill 
against  Crawford,  on  the  ground  that  the 
plaintiffs  had  a  complete  remedy  at  law,  and 
it  did  not  pass  on  the  title  to  lot  383  i  ' 
the  south  half  of  363.  It  declared  the  pli 
tifia'  title  to  lots  364,  384,  and  the  north  half 
of  363,  and  granted  the  relief  prayed  in  re- 
spect of  them  against  Ashburn  and  others. 
There  were  cross  appeals,  and  the  circuit 
court  of  appeals  diEmissed  the  bill,  concur- 
ring with  the  circuit  court  as  to  Crawford, 
and  holding,  with  regard  to  Ashburn,  that, 
so  far  as  the  cloud  npon  the  title  was  oon- 
cerned,  it  did  not  appear  sufficiently,  from 
the  bill,  that  the  plaintiffs  were  in  posses- 
HOD,  and,  it  they  were,  the  deed  to  Ashburn 
did  not  constitute  a  cloud.  As  to  the  cut- 
ting of  trees,  it  was  held  that  the  remedy 
at  law  was  complete. 

We  shall  deal  first  with  the  last  ground 
of  decision,  which  involves  a  difference  of 
opinion  between  different  oircuit  courts  of 
appeal.  It  is  assumed,  as  was  found  by  the 
V  circuit  court,  that  the  plaintiffs'  title  was 
S  made  out,  and  that  the  defendant  Is  or  may 
*  be  responsible  for  the  wrong.  If  the*defend- 
ant  is  retponsibla,  we  are  of  opinion  that  an 
injunction  ought  to  issue.  The  industry 
eoncerned  is  so  important  to  the  state  of 
Georgia,  and  the  remedy  in  damages  is  of 
such  doubtful  adequacy,  that  equity  proper- 
ly may  intervene,  although.  In  different  cir- 
cumstances, an  injunction  against  cutting 
ordinary  timber  might  be  denied.  The  poli- 
tj  of  the  state  is  indicated  by  §4927  of  the 
Civil  Code,  1805,  continuing  earlier  acts, 
"^n  all  applications  ...  to  enjoin  the 
gutting  of  timber,  or  boxing  or  otherwise 
workiog  the  same  ba  turpentine  purpose*. 


it  shall  not  be  necessary  to  aver  or  prove  in- 
solvency, or  that  the  damages  will  be  irrep- 
arable." Although  in  form  addressed  to 
procedure,  this  implies  a  principle  grounded 
upon  a  view  of  public  policy.  Bee  Camp  ▼. 
Dixon,  112  Ga.  872,  62  IaKA.  755,  38  S. 
E.  Tl;  Gray  Lumber  Co.  v.  Gaakin,  122  Ga. 
342,  60  S.  E.  164.  The  same  result  has  been 
reached  apart  from  statute  by  the  circuit 
court  of  appeals  for  the  sixth  circuit  and  in 
other  eases.  Peck  v.  Ayers  k  L.  Tie  Co.,  53 
C.  C.  A.  651,  lie  Fed.  273;  United  SUte* 
V.  Guglard,  79  Fed.  Zl ;  King  v.  Stuart,  84 
Fed.  646.  Whatever  tJie  ultimate  disposi- 
tion of  the  caae,  a  final  decree  should  not 
be  entered  until  the  evidence  has  been  con- 
sidered in  the  light  of  the  rule  that  we  lay 
down.  We  leave  the  furtiier  consideration 
to  the  court  below. 

As  the  ease  is  before  ut,  it  is  proper  to 
add  that  we  perceive  no  eufflcieut  reason  in 
the  grounds  stated  for  denying  a  cancelation 
of  the  deed  to  Aahhnni.  The  first  of  these 
grounds  is  that  the  plaintiffs  do  not  allege 
that  they  are  in  possession  of  the  land  con- 
cerned. We  infer  that  the  premises,  or  the 
greater  part  of  them,  are  woodland,  not  in- 
closed by  fences,  but  in  their  original  natu- 
ral condition.  If  so,  then  possession  is  a  fle- 
tion  of  law  rather  than  a  possible  fact,  and 
it  would  be  reasonable  to  assume  that  pos- 
aeBsion  remains  with  the  title.  Qreen  v.  Li- 
ter, 8  Crancb,  22B,  3  L.  ed.  645;  Ga.  Cod^ 
9  3878.  We  may  say  more  broadly,  and 
without  qualifying  Lawson  v.  United  States 
Min.  Co.  207  U.  B.  1,  9,  62  L.  ed.  66,  73,  28 
Sup.  Ct.  Bep.  15,  that,  in  view  of  the  sUt- 
ute,  the  relief,  in  case  of  auch  landa,  ahould  ^ 
not  be  made  to  depend  npon  the  shadowy  n 
distinctions,  according  to  ths'greater  or  less  • 
extent  of  the  trespessaa  committed.  See  Hol- 
hmd  V.  Challen,  110  U.  S.  16,  23  L.  ed.  62,  3 
Sup.  Ct  Rep.  496;  Simmons  Creek  Coal  Do. 
V.  Doran,  142  U.  8.  417,  449,  36  L.  ed.  10G3, 
1076,  12  Sup.  Ct.  Rep.  239.  It  has  been  in- 
timated by  the  Georgia  court  that  relief 
would  be  granted,  irrespective  of  poaseesion. 
Pierce  t.  Middle  Georgia  Land  k  Lumber  Co. 
131  Ga.  99,  61  S.  E.  1114;  Griffin  v.  Sketoe, 
30  Ga.  300.  See  also  Sharon  v.  Tucker,  144 
U.  B.  533,  636,  543,  36  L.  ed.  632,  533,  636, 
12  Sup.  Ct.  Rep.  720.  The  other  ground 
mentioned  ia  that,  if  Ashburn  ahould  sue, 
his  deed  would  not  enable  him  to  recover. 
But,  in  any  case  proper  for  relief,  the  deed 
does  not  convey  a  good  title.  It  Is  enough 
that  the  invalidity  does  not  appear  upon  Its 
face,  but  rests  partly  on  matter  in  pats,  and 
that  possession  under  it  for  seven  years 
might  give  a  title  by  the  Georgia  Code, 
I  3689,  embodying  earlier  statutes. 

The  fact  that  Crawford,  during  the  pen- 
dency of  the  suit,  had  cut  the  trees  on  a  por- 
tion of  the  land,  did  not  destroy  the  jurix- 
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diction  of  tti«  «Durt.  If  that  or  the  other 
gTonnda  that  m  have  mentioned  were  the 
reaioni  for  diimiaeing  the  bill  ae  to  him,  it 
•hoald  b«  retuned  and  damans  asBesBed. 
Milkman  t.  Ordwaj,  106  Uass.  232,  263.  It 
different  facte  from  thoee  taat  we  bare  dia- 
etueed  were  found  to  exist,  it  doea  not  ap- 
pear. 

It  la  urged  that  the  bill  is  multifarioua. 
But  it  obargea  a  eoiispirae]r  between  the  aev- 
eral  trespaasera,  and  treBpasBea  extending 
over  the  greater  part  of  the  four  eontiguoua 
lota,  treated  at  one.  The  objection  of  multi- 
forionsneas  is  an  objection  of  inconvenience. 
The  defendant*  did  not  itand  upon  their  de- 
murrer! letting  it  up.  There  hae  been  a 
trial  after  long  delaj.  In  view  of  the  evi- 
dence and  the  fact  that  the  objection  did  not 
prevail  with  the  lower  courta,  we  are  of 
Opinion  that  it  ahould  not  prevail  now. 
While  the  decree  must  be  reversed,  our  de- 
cision is  without  prejudice  to  an;  finding 
Bpon  the  facta  conaistent  with  the  rules  that 
wa  have  laid  down. 

Decree  reveraed  and  ease  remitted  to  the 
Oireoit  Court  for  further  proceedings. 

(SI  V.  B.  M.) 

BOOTT  OOUNTT  MAOADAMIZBD  ROAB 
COMPANY,  Plff.  in  Err., 

STATE  OP  MISSOURI  EX  REL.  T.  D. 
HINE8,  Proaeeuting  Attorney  of  Cape 
Girardeau  County. 

CUBIfPIEBS    AND    Tou.    ROADB    (I    80*}  — 

Hjqht  to  Toixa  Axm  Bx:pira.iios  or 

The  right  of  a  toll-road  company  to  take 
any    tolls   whatever,   and   not  merely   the 


which  provided  that  the  privileges  therein 
granted  should  continue  for  fifty  yeara,  sub- 
ject to  a  right  of  purchase  on  behalf  of  the 
public  after  twen^  ye&ra,  or  at  any  time 
thereafter,  there  being  no  referenco  In  the 
charter  to  the  general  act. 

[H.  Note.— Tor  othw  aa*M,  aea  Turnplkea  and 
Toll  Roads,  Cent.  Dls.  |  1*;    Dae.  DIs-  t  M-M 


[No.  S2.] 


IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Mluouri  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  St.  Francois  County  in  that  atate,  enjoin- 
ing the  further  maintenance  of  toll  gatea 
upon  a  road  alleged  to  be  a  public  highway. 
Affirmed. 


See  aame  ease  below,  EOT  Mo.  S4,  lOS  B. 
W.  752,  13  A.  ft  E.  Ann.  Ca*.  696. 

The  facts  are  stated  Id  the  opinion. 

Meairi.  Edward  B.  Robert,  Dougla*  W, 
Robert,  William  L.  Becktold,  B.  Q.  Ranney, 
and  Giboney  Houek  for  plaintiff  in  error. 

Messrs.  M.  A.  Dempsey,  T.  D.  Hlnea, 
R.  L.  Wilaon,  and  Harry  Alexander  for  de- 
fendant in  error.  ^ 

•Mr,  Justice  Holmes  deliverod  the  opin-  • 
ion  of  the  court; 

This  Is  a  suit  brought  in  pursuance  of  a 
statute  to  enjoin  the  plaintiff  in  error  from 
maintaining  toll  gates  upon  a  road  alleged 
to  be  a  public  highway.  Thn  defendant  jus- 
tifies under  a  charter  granted  by  a  special 
act  of  February  24,  18E3,  which  contained 
the  following  section:  "S.  The  privileges 
granted  in  this  charter  shall  continue  for 
tifty  years;  provided,  that  the  county  courts 
of  the  counties  of  Cape  Girardeau  and  Scott 
may,  at  the  expiration  of  twenty  yecrs,  or 
any  time  thereafter,  purchaae  said  road  at 
the  actual  cost  of  eonetmctlon,  and  main 
it  a  free  road."  Mb.  Law  1853,  pp.  337, 
338.  The  defendant  says  that  it  has  not 
received  the  cost  of  conatructiou,  and  seta 
up  the  Constitution  of  the  United  States, 
art.  1,  %  10,  the  14th  Amendment,  and  other 
leae  material  clauses.  The  reply  is  that  the 
right  to  take  tolla  expired  on  February  24, 
1003,  when  the  flfl;  ;ears  contemplated  by 
the  charter  had  elapsed.  There  was  a  trial 
and  a  judgment  for  the  relator,  which  was 
affirmed  by  the  supreme  court  of  the  state, 
and  the  case  wai  brought  here.  207  Mo.  64, 
106  S.  W.  762,  13  A.  A  E.  Ann.  Caa.  658. 

The  plaintiff  In  error  contends  that  tha 
privileges  referred  to  in  |  8  are  but  three; 
the  life  of  the  corporation  brought  into  be- 
ing by  the  charter,  the  exclusive  right  to 
maintain  a  toll  road,  granted  by  g  2,  and 
the  right  to  take  higher  tolls  than  those  al- 
lowed to  toll  companies  organized  under  a 
general  act  then  in  force;  but  that  it  can- 
not be  deprived  of  Ita  right  to  take  tolls  ex- 
cept by  a  purchaae  of  the  road  at  the  actual 
cost  of  conetmetion.  It  says  that  the  pro- 
vision for  the  right  to  purchaae  at  the  ex* 
piration  of  twenty  years  "or  at  any  tirae 
thereafter"  imports  that  the  right  to  make  e 
the  road  free,  even  after  fifty  years,  can  be  ^ 
gained  only  by*purchase,  and  that  the  clause  * 
makes  a  contract  and  creates  a  right  of  prop- 
erty which  it  is  beyond  the  power  of  the 
state  to  impair  or  take  away.  The  supreme 
court  of  Missouri  took  a  different  view.  It 
held,  after  an  elaborate  diEcusaion,  that  the 
plaintiff  In  error  never  had  more  than  an 
easement,  that  thia  easement  naa  of  a  pub- 
lic character,  charged  only  with  the  burden 
of  paying  toll  during  the  time  allowed  by 
the  charter,  and  that  after  that  time  tha 
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pnblie  had  kq  unencumbered  rigbt.  Tbe  sola 
questiOQ  here  ia  whether  tlie  construction  of 
the  charter  and  the  aupposed  contract  was 

We  are  of  opinion  that  tbe  deciiion  of  tbe 
■tat«  court  was  right,  and  that  the  meaning 
of  S  S  ia  so  plain  that  it  cnnnot  be  made 
ntoeh  clearer  b;  argument.  "The  privileges 
granted  in  thtg  charter"  means  all  tbe  privi- 
leges, including  the  privilege  of  taking  toll. 
The  limitation  of  fift;  years  would  be  al- 
mott  meaningless  if  tolls  were  not  embraced. 
Tbe  plaintiff  in  error  recognizes  the  difflcul- 
^,  and  tries  to  meet  it  by  the  suggestion 
that,  as  applied  to  tolls,  the  word  "privi- 
leges" is  to  be  limited  to  tbe  excess  of  the 
tolls  allowed  above  those  mentioned  in  a 
general  act  then  in  force.  But  the  general 
act  is  not  referred  to  in  the  section  grant- 
tug  the  right  to  charge  tolls,  or,  indeed,  in 
th«  charter  at  allj  it  was  a  law  with  which 
the  specially  chartered  corporation  bad 
nothing  to  do.  There  is  not  tbe  slightest 
reason  to  suppose  that  there  was  any  im- 
plied reference  to  or  thought  of  it  when  this 
act  was  passed.  The  words  of  purchase,  "at 
the  expiration  of  twenty  years,  or  any  time 
thereafter,"  do  not  convey  the  meaning  that 
the  express  limitation  of  fifty  years  is  done 
•waj  with  in  the  same  section  that  imposes 
It,  bnt  must  be  read  subject  to  that  more 
spedflc  phrase,  even  if  "any  time  thereafter" 
practically  is  cut  down  to  any  time  witliin 
the  fifty  years,  so  far  as  its  value  to  the 
plaintiff  is  error  is  concerned.  It  was  a  res- 
ervation in  favor  of  the  county,  not  the 
giant  of  B  new  right  to  the  plaintiff  in  er- 

H  'or,  and  its  operation  is  sufficient  it  as  ei- 

]J  tanaiTft  as  the  need. 

■  *As  we  are  of  opinion  that  the  plaintiff  in 
•rroT  has  no  such  rights  as  it  claims,  even 
If  we  assume  that  it  has  all  the  rights  of  the 
original  corporation  created  by  the  charter. 
It  is  nnneoessary  to  consider  other  dilBcul' 
ties  in  the  case. 
Judgment  affirmed. 

(tu  v.  8.  at.) 

BOARD  OF  COUNTY  COMMISSIONEBS 

OF  BANTA  FE  COUNTY  et  al.,  Apptfc, 

TERRITORY  OF  NEW  MEXICO  EX  REL. 

BIRD  S.  COLER  and  E.  T.  Chapman. 

<No.  42.) 


TERRITORY  OF  NEW  MEXICO  EX  RBL. 

BIRD  a  COLER  and  E.  T.  Chapman. 

(No.  43.) 

Jmaiatn  Q  T18*>— Rxs  Judicata— M«.T- 
nsa  WmcB  MiOBT  Have  Beer  Lm- 

•ATXD. 

1.  Any  uncertainty  or  indeflnitencss  In 
■a  m(  of  CongreM  pHrporttng  to  validat* 


bonds  issued  by  Santa  Fa  county.  New 
Mexico,  cannot  be  urged  to  defeat  mandamus 
to  compel  the  levy  of  a  tax  to  pay  judg- 
ments upon  such  bonds,  since  whatever  de- 
fense could  have  been  set  up  to  prevent  the 
rendition  of  such  judgments  is  not  after- 
wards   available   to    prevent   their   enforce- 


[Ba.    FTDta^^For   other   esses,    mat 
CenL  Dig.  |  I2U:    Im  Dig.  %  TU.*] 

Mardautts  (1 181*] — Neccssitt  roa  Bkab- 

2.  A  peremptory  writ  ot  mandamus  may, 
by  the  express  provisions  of  N.  M.  Comp. 
Laws  1BB7,  g  £734,  issue  without  hearing 
when  the  right  to  require  the  performance 
of  the  act  is  clear,  and  it  Is  apparent  that 
uo  valid  excuse  can  be  given  for  not  per- 
forming it. 


Dec.  Dig.  I  Ul.*] 

UAKDAuna  (I  14*)— Demahd. 

3.  A    demand    is    not    neoesaary    befora 

bringing  suit  by  mandamus  to  compel  a 
board  of  county  commissioners  to  levy  m 
tax  to  satisfy  judgments  on  county  bonds, 
where  it  is  averred  that  it  Is  clearly  the 
parpOB*  of  the  board  not  to  perform  tha 
duty  imposed  upon  it  by  such  judgment*. 

[Bd.  Nota.— Tor  other  cuw.  Ma  Kssdamna, 
Cent.  Dig.  li  M-«:    Deo.  Dig.  |  U.*] 

MAnoAUDB  (I  116*)— To  Bntobck  Jddo- 
MisT  OH  CouNTT  BonDB— DsnitBi— 
Chahoe  or  Couirrr  BouirnaBr. 

4.  Mandamus  to  oompe]  the  board  of 
eounty  eommissioners  of  Santa  Fe  coun^. 
New  Mexico,  to  levy  a  tax  to  satisfy  judg- 
ments on  county  bonds,  will  not  be  denied 

use  portions  of  that  county  have  since 
annexed  to  two  adjoining  countlaa, 
where  the  territorial  supreme  oourt  has 
construed  N.  M.  Laws  1903,  chap.  20,  as 
authorizing  Santa  Fe  county  to  compel  con- 
tribution from  the  two  other  eottntiea 
which  have  received  a  portion  of  its  ter- 
ritory, in  proportion  to  the  amount  of 
taxable  property  received. 

IBd.  Note.— >br  other  eessa,  •••  HaBdaaas. 
Dee.  Dig.  I  US.*] 

CoDKTs  (I  38T*>— Fbdebai.  Oopbt*  Ap- 
TflOaiTT   or  Deouiom   or  TEaBiroiui. 

COOOT. 

6.  The  construction  placed  by  a  territorial 
aupreme  court  upon  a  local  statute  will  not 
be  disturbed  by  tbe  Federal  Supreme  Court 
on  appeal,  unless  manifestly  erroneous. 

fi"  Note.— For  olhM  hmmb*.  ami  Courts.  0«l. 
DU.  II  lOn-lOITi'DM.  Dig.  t  tn.^ 

MAFIDAHTja  (I  IBl*)— PABTIE9. 

6.  Counties  which  have  received  a  portion 
of  the  territory  of  Santa  Fe  county,  New 
Mexico,  are  not  necessary  parties  to  pro- 
ceedings by  mandamus  to  compel  the  levy 
of  a  tax  to  satisfy  judgments  on  bonds 
issued  by  tbe  latter  county,  where,  under 
N.  M.  Laws  IBOS,  chap.  20,  as  construed  by 
the  territorial  supreme  court,  the  coun^ 
of  Santa  Fe  can  compel  contribution  from 
the  other  counties  which  have  received  a 
portion  of  its  territory,  in  proportion  to  the 
amount  of  taxable  property  received. 

[Bd.  Note.— For  other  aum,  see  Handamos. 
Deo.   Dig.  I   Ul-'l 
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I  EnroBCK  JUDS- 
RTT  Bo 
or  Tax  Lett. 

7.  A  tax  levT  eannot  b«  deemed  suIEeiant 
to  pay  the  juagments  on  countj  bonds,  k) 
M  to  defeat  the  right  to  mandamui  to  com- 
pel the  levy  of  an  addition ftl  tax  for  that 
purpose,  where  the  original  levy  wai  with 
the  purpose  only,  and  waa  HuCQcient  only,  to 
pa;  the  then  amount  of  the  judgments  with 
accrued  interest,  and  no  provision  was  made 
for  the  interest  to  ttccrue,  which  amounted 
to  a  large  sum  when  the  mandamus  issued, 

[Ed.   Nate.— insr   oUiar  sua*,   ■••  UuiduDoi. 
Dec  Dii.  I  m.*] 
Uandauub  (I  lis*)  — To  Bn#OHoi  Jvna- 

iCEHT  ON  ConRTT  BosoB— Tax  Ratk. 

8.  The  tax  levy  ordered  by  mandjimus  to 
■atisfy  the  accrued  interest,  amounting  to 
more  than  $30,000,  on  judgments  on  coun- 
ty bonds,  cannot  be  said  to  be  excessive 
when,  upon  the  presumed  assessed  Taluation 
of  the  property  in  the  county,  it  would  pro- 
duce, if  collected  in  full,  an  excess  of  little 
more  than  SlOO,  and  where,  since  the  writ 
issued,  additional  interest  to  the  amount  of 
$10,000  has  accrued. 

[Bd.    Nute.— For    otlier   cam,    iM    Uandunui, 
Cent.  DIE-  I  2U ;    Deo.  Dli.  I  US.*] 
UlAItDAUOB    (1    187*)— ArFEAIr— RENDKBINa 

MoDinxD  jODauinr. 

9.  Power  to  modify,  on  appeal,  a  judg- 
ment of  a  district  court  in  mandamus,  is 
included  in  the  grant  to  the  New  Mexieo 
■upreme  court  by  N.  M.  Comp.  Laws  1897, 
I  897,  of  the  authority  to  render  such  other 
judgment  u  may  be  right  and  just  and  in 
accordance  with  law  in  cases  which  may 
have  been  tried  by  the  equity  side  of  the 
court,  or  which  may  have  been  tried  by  a 
jury  on  the  common-law  aids  of  the  court, 
or  in  which  a  jury  may  have  been  waived 
and  the  case  tried  by  the  court  or  judge. 

[Hd.   Note.- For   aOisr  cases,   see  Uandunus, 
Dm:.  Die.  t  m.*] 
CoiTBTB  (I  887*)— Fboebal  Coortb— Fol- 

Lowina  TsBuioBiAi,  Deoisions— Local 

FOAOTICZ, 

10.  Tha  question  of  Hie  power  of  a  ter- 
ritorial supreme  court,  under  ita  local  stat- 
utes and  procedure,  to  render  a  modified 
Judgment  on  appeal  in  mandamus,  will  or- 
dinarily not  be  reviewed  by  the  Federal  Su- 
preme Court. 

CBd.  Hota.— Far  atkar  assi^  aaa  Courts,  Dao. 
Die.  I  IIT.<] 

[Noa.  43,  43.] 

Submitted    November    20     1009.    Decided 
December  20,  1909. 

APPEALS  from  the  Supreme  Court  of 
the  Territory  of  New  Mexico  to  review 
Judgments  modifying,  and  affirming  as  mod- 
ified, judgments  of  the  District  Court  of 
Santa  Fe  county,  in  that  territory,  compel- 
ling the  levy  of  a  tax  to  satisfy  judgment* 


recovered  on  bonds  issued  by  that  county. 
Affirmed. 

See  same  case  below  (N.  M.)  SB  Pao.  262. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.   B.  Renehan  for  appellants. 

Mr.  OliArles  A.  Spiess  tor  appellees,       a 

*Mr,  Justice  UoKenna  delivered  the  Opis-  * 
ion  of  tha  court: 

These  appeals  are  prosecuted  to  review 
judgments  of  the  supreme  court  of  New 
Mexico,  modifying,  and  affirming  as  modi- 
fled,  judgments  of  mandamus  of  the  district 
court  of  Santa  Fe  county,  commanding  the 
appellants  to  levy  a  tax  of  10  mills  in  each 
ease  on  each  dollar  of  taxable  property  ia 
the  county,  to  pay  certain  judgments  for 
tlie  amount  of  principal  and  interest  upon 
bonds  issued  by  the  county.  The  cases  are 
here  on  separate  records,  but,  as  they  are 
submitted  together,  we  dispose  of  than,  as 
the  supreme  oourt  of  the  territory  did,  in 
one  opinion. 

The  proceedings  were  commenced  by  peti- 
tions, which  are  alike,  except  as  to  the 
amount  of  the  judgment  recovered.  In  No. 
42  it  is  alleged  to  be  $80,020.02;  in  No.  48 
it  is  aUeged  to  be  $74,358.19.  Both  judg- 
ments were  recovered  in  the  district  court 
of  the  county  in  which  the  petitioners  (ap- 
pellees here)  were  complainants  and  tb» 
board  of  county  oommlssi  oners  were  defend- 
ants. It  is  alleged  that  the  judgments 
ordered  the  sums  due  as  above  stated,  and 
the  interest  thereon  to  become  due  at  S  per 
cent  per  annum  from  the  date  of  the  judg^ 
ments,  "to  be  assessed  and  levied  upon  and 
out  of  the  taxable  property  situate  in  tba 
said  county  of  Santa  Fe,  and  to  cause  the 
same  to  be  collected  in  the  manner  provided 
by  law,  and  to  pay  the  same  out  of  the  treas- 
ury of  said  county  to  the  said  oomplaln- 
ants,  their  legal  representatives  or  as- 
signees, upon  the  delivery  of  a  proper  vouch- 
er therefor."  Default  in  the  payment  of 
each  of  the  judgments  and  its  requirement* 
is  alleged,  and  that  the  board  held  a  meeting  e 
during  the  month  of  July  or  August,  1906,  % 
and  made  a  levy*  for  various  territorial  * 
purposes,  but  "wholly  failed  and  refuted  to 
make  any  levy  whatsoever,  and  still  t»il 
and  refuse  to  make  any  levy  whatsoever,  for 
the  said  year  of  1905,  for  the  purpose  of 
raising  funds  to  pay  the  aforesaid  judg- 
ment, and  interest  and  costs  tbereon."  The 
want  of  a  plain,  speedy,  and  adequate  rem- 
edy at  law  is  also  alleged.  Peremptory 
writ*  of  mandamus  were  issued  without  a 
hearing. 

Subsequently  tbe  appellants  Died  a  peti- 
tion in  each  case  in  the  district  court,  and 
prayed  "that  the  peremptory  order  be  sus- 
pended herein,  and  that  they  be  permitted 
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to  ibow  eanaa  and  lie  he&rd  before  the  order 
•nd  writ  are  made  permanent. " 

To  austain  thia  prayer  they  alleged  tliat, 
at  the  date  of  tbe  rendition  of  the  judg- 
menta  of  appelleea,  all  of  tbe  propertj  with- 
in the  county  of  Santa  Fe  subject  to  taxa- 
tion waa  liable  far  the  payment  of  its  pro 
rata  of  the  judgmenta;  Uiat  the  thirty-fifth 
legislative  asBemblj  "eliminated"  portioni 
of  Santa  Fe  county,  and  attached  tliem 
spectively  to  the  eoimty  of  Rio  Arriba  and 
the  county  of  Torrance,  and  made  thei 
ject  to  their  proportions  of  the  indebtedneas 
of  Santa  Fe  county;  that  the  taxable  prop' 
erty  aituate  therein  is  liable  for  its  part  of 
the  Indebtedness;  that  the  county 
aionere  are  without  jurisdiction  to  levy  and 
aaoeaa  taxes  upon  it,  and  that  the  peremp- 
tory writs  include  only  "the  property  and 
territory  within  tbe  present  boundaries'" 
Santa  Fe,  and  do  not  pretend  to  include 
that  in  Rio  Arriba  and  Torrance;  that  by 
a  mandamus  iaaued  out  of  the  district  court 
OD  tbe  25tb  day  of  January,  1901,  the 
county  commissioners  were  required  to  levy 
•  tax  upon  the  taxable  property  in  Santa  Fe 
sufficient  in  amount  to  produce  a 
9136,284.19,  with  interest  thereon  from  tbe 
24tfa  of  September,  1900,  until  paid,  at  S 
per  cent  per  annum,  and  $30  costs,  the 
■aid  sum  being  for  the  amount  of  the  judg- 
menta  In  caaea  4091  and  4092  of  the  district 
H  eonrt  of  Santa  Fe  county;  that  the  board 
N  obeyed  the  writ,  and  levied  8E  mills  on 
*  each  dollar  of  taxable  valuation,  and*eerti- 
fied  the  same  to  tbe  treasurer  and  9»  officio 
tax  collector  of  the  county,  and  directed 
him  to  place  the  same  on  the  tax  rolls  and 
collect  in  the  manner  provided  by  law;  that 
the  levy  Is  still  standing  on  tbe  tax  rolls 
of  tbe  county,  and  is  a  lien  upon  the  tax- 
able property  of  the  county  as  then  exist- 
ing, ajid  subject  to  the  payment  of  the  judg- 
ments; that  the  commissioners  are  with- 
out authority  to  enforce  the  same,  and  that 
tha  levy  is  ample  and  sufficient  to  cover 
the  amount  of  the  judgments  in  cases  Noe. 
4091  and  4092,  and  that  the  levy  of  10  mills 
In  each  case  is  largely  in  excess  of  the 
amount  required,  and  ia  "unjust  and  un- 
fair" to  the  taxpayers  of  the  county  of 
Santa  Fe,  and  ruinous  to  (ts  "progress  and 
proaperity."  It  is  alleged  that  the  Ijoard 
b  entitled  to  be  beard  on  the  amount  of 
levy,  or  whether  any  levy  should  be  ordered, 
as  there  exists  a  legal  and  adequate  levy  to 
cover  the  judgments;  that  it  la  impossible 
to  determine  tbe  amount  of  levy  necessary 
to  be  made  for  the  year  succeeding  190S 
until  the  tax  roll  for  that  year  has  been 
completed  and  the  amount  of  taxable  prop- 
er^ determined;  that  the  board  should  not 
k  held  in  default  until  the  time  shall  ar- 
riva  when  the  levy  can  be  made,  and  they  | 
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shall  have  failed  to  perform  their  dutyi 
that  the  levy  of  the  tax,  as  required  by  the 
writ,  is  not  one  which  the  law  "enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion,"  because  the  levy  of  62  mills,  when 
collected,  will  be  sufficii^nt  to  pay  the  judg- 
ments, and  that  it  is  not  a  duty  of  the  board 
to  collect  it,  but  "the  duty  of  tbe  treasurer 
and  OB  officio  tax  collector  of  Santa  Fe 
county."  It  is  alleged  appellees  have  a 
plain,  speedy,  and  adequate  remedy  at  law. 

As  an  additional  ground  of  the  motions, 
it  is  alleged  that  the  act  of  Congress,  by 
which  tbe  bonds  are  "pretended  to  have  been 
validated,  approved,  and  confirmed  ia  indefi- 
nite, uncertain,  and  incapable  of  reasonable 
interpretation  and  enforcement,  so  as  to  be 
applied  to  any  bonds  Issued  by  the  county 
of  Santa  Fe,"  and  does  not  sufficiently  iden*  et 
tify  what  bonds  are  intended  to  be  vali-  % 
dated,  approved,  and  confirmed;«nar  what  * 
holders  of  tbe  bonds,  it  being  alleged  that 
they  "are  subjects  of  different  ownership 
and  are  not  all  in  the  bands  of  one  person, 
and  it  cannot  be  determined  from  the  said 
act  of  Congress  what  bolder  of  said  bonds, 
.  of  the  amount  named  in  the  said 
act  of  Congress,  shall  not  have  the  bene- 
fits of  validation."  And  further,  that  at 
the  time  of  the  passage  of  the  act  of  Con* 
gress  there  was  more  than  one  refunding 
act  in  force  in  the  territory,  but  what  re- 
funding act  is  referred  to  by  the  act  of 
Congreas  is  not  disclosed. 

The  motions  to  suspend  the  peremptory 
rite  were  denied,  and  tbe  orders  denying 
them  were  affirmed  by  the  supreme  court  of 
the  territory.  The  latter  court,  however, 
modified  tbe  writs,  as  will  be  presently 
pointed  out. 

Tbe  asslgnmenta  of  error  in  the  suprema 
court  of  the  territory  repeated  and  empha- 
sized tbe  grounds  urged  in  the  motions  to 
suspend  the  peremptory  writs  of  mandamus. 
In  this  court  the  modification  of  the  judg- 
ments by  the  supreme  court  of  the  terri- 
tory is  attacked  and  some  new  contentions 

The  cose  la  submitted  on  briefs,  and  wa 
shall  not  attempt  to  trace  an  exact  cor- 
spondence  of  the  arguments  of  appellants 
ith  the  assignments  of  error,  nor,  indeed, 
shall  we  follow  the  details  of  the  argu- 
ment, but  consider  those  matters  only  which 
we  think  can  in  any  way  afi'ect  tbe  merits 
of  the  controversy.  It  will  be  observed  in 
ining  that  the  writs  of  mandamus 
issued  by  the  district  court  are  but  tlie 
execution  by  It  of  Its  Judgments  of  the  24th 
of  September,  1900,  the  amounts  of  which 
the  board  of  commissioners  were  ordered 
against  the  taxable  property  of 
tbe  county  and  pay  the  same.  We  may  say, 
therefore,  at  the  outset,  that  whatever  could 
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bare  b««ii  urged  to  preTent  tha  rendition 
of  tbe  judgnenta  cannot  now  be  urged  to 
prevent  tbeir  enforcement.  This  disposes 
of  the  defense  made  against  tbe  orders  un- 
der review,  that  the  act  of  Congress  vali- 
dating the  bonds  is  uncertain  and  indeSnite, 
N  even  if  it  had  merit  otherwise.  The  ob- 
^  jections   thnt  are  urged  against  the  act  of 

*  Congress  are  *  that  it  cannot  be  understood 
from  it  what  refunding  act  is  referred  -to, 
there  being  two,  it  is  contended,  or  wheth- 
er all  of  the  bonds  issued  under  it  have 
been  validated  or  only  an  amount  thereof 
not  exceeding  217£,500,  and,  if  no  more  than 
$172,600,  which  bonds  have  been  validated. 
And  it  is  urged  further  that  there  is  no 
identification  of  what  holders  of  the  bonds 
in  excess  of  the  amount  named  in  the  act  of 
Congress  shall  not  have  the  benefits  of  the 
Talidation.  Manifestly,  luch  defenses  should 
have  been  set  up  in  the  original  actions, 
and  are  now  precluded  by  the  Judgments 
therein  rendered.  It  is  established  by  the 
judgments  that  the  amount  of  bonds  issued 
■was  in  accordance  with  the  act  of  Con- 
greta,  and  was  not  excessive  in  amount, 
s^d   aUo   that  the   plaintiffs   in   the   action 

(appellees  here)  were  legal  owners  of  such 
bonds,  and  entitled  to  the  "benefita  of  vali- 
dation." Murphy  r.  Utter,  186  U.  S.  95. 
113,  48  L.  ed.  1070,  1079,  22  Sup.  Ct. 
Bep.  776.  The  appellants,  therefore,  are 
confined  to  the  other  objeetiona  urged  by 

The  principal  of  these  objections  la  that 
peremptory  writs  should  not  have  been  is- 
sued without  a  hearing,  and  that  there 
flhould  have  been  a  demand  made  of  the 
commissioners  before  suit.  As  to  the  first, 
it  may  he  taid  that  it  probably  appeared 
■to  the  district  court  that  the  board  could 
have  no  possible  excuse,  and  in  such  case  a 
peremptory  writ  is  authorized  in  the  first 
instance  bv  the  laws  of  the  territory.  By 
4  2764  of  the  Compiled  Laws  of  New  Mexi- 
co for  the  year  1897,  it  Is  provided  that 
"when  the  right  to  require  the  performance 
of  the  act  is  clear,  and  It  is  apparent  that 
no  valid  excuse  can  be  given  for  not  per- 
-formlng  it,  a  peremptory  [writ  of]  man. 
^amus    may    be    allowed    in    the    first    in- 

The  second  ground  is  also  ontenable.  Tlie 
criginal  judgments  expressed  the  obligation 
of  the  board.  They  imposed  the  duty  of 
levyinjT  ta-ies  to  pay  them,  and  it  is  alleged 
that  the  board  had  levied  taxes  for  other 
territorial  and  county  purpoeea,  but  had 
failed  and  refused  to  make  any  levy  what. 
V  ever  to  pay  the  judgments.  In  other  words, 
H  it  la  averred  that  it  ia  clearly  the  purpose 

•  of  the  board  not  to  perform  the'duty  im. 
poaed  upon  it.  In  inch  a  easa  no  demand 
ia  neceaaaiy.    Northern  P.  R.  Co.  t.  Wash- 
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ington  Territory,  142  U.  I 
loss,  12  Sup.  Ct.  Rep.  233. 

We  are  therefore  brought  to  the  consid- 
eration of  the  sufficiency  of  the  excuses 
which  the  board  made  in  its  motions  to 
suspend  the  writs.  We  may  briefly  repeat 
them:  (1)  that  portions  of  Santa  Fe  coun* 
ty  were  attached  to  other  counties,  whicb 
portions  are  subject  to  the  payment  of  tha 
judgmente,  and  that  the  board  is  without 
jurisdiction  over  them;  (2)  that  a  levy  of 
82  mills  had  been  made,  which  is  a  lien  upon 
the  property  of  Santa  Fe  county  "as  then 
existing,"  and  that  the  board  is  without 
authority  to  enforce  the  collection  of  tha 
levy;  (3)  that  the  levy  of  20  mills  (10 
in  each  ease)  is  exceaaive;  (4)  that  tha 
board  was  entitled  to  be  heard  as  to  tha 
amount  of  the  levy,  or  whether  any  lerjT 
waa  necessary,  "there  existing  upon  the  tax 
rolls  a  tegsl  and  adequate  levy  to  cover" 
the  judgments,  which  it  is  the  duty  of  tha 
tax  collector  to  oolleet;  (S)  tbat  it  woa 
impossible  to  determine  the  amount  of  tba 
levy  necessary  for  tha  year  succeeding  tba 
year  1S05  until  the  rolla  for  that  year  bad 
been  completed  and  the  amount  of  taxable 
property  determined;  (6)  that  the  board  Ia 
not  in  default,  and  should  not  be  held  liable 
until  in  default. 

The  district  court  evidently  considered 
that  these  excuses  were  without  subatantial 
merit,  and  such  also  waa  tha  view  of  tha 
supreme  court  of  the  territory.  To  tho 
first,  that  is,  that  the  portions  of  Santa 
Fe  county  which  had  been  segregated  from 
it  should  havs  been  included  in  the  writs, 
it  waa  replied  by  the  supreme  court  that  It 
was  provided  by  chapter  20  of  the  Seaalon 
Laws  of  1903  that  aueh  segregated  portions 
were  required  to  contribute  their  just  pro- 
portion to  the  bonded  debt  of  Santa  Pe, 
that  provision  was  made  for  assessment, 
levy,  and  collection  of  such  proportion  bj 
the  officers  of  the  new  county  upon  the  or- 
der of  the  old  county,  and  that  tha  money 
collected  should  be  paid  into  tho  treasury 
of  the  old  coun^.  It  was  therefore  decided 
that  the  county  of  Santa  Fe  could  "com-  a 
pel  contribution  from  the  two  other  eoon-  n 
ties  *wbich  had  received  a  portion  ot  ila  * 
territory,  in  proportion  to  the  amount  of 
taxable  property  received,  and  this  is  tha 
method  providol  by  law."  This  view  of 
the  statute  is  not  directly  attacked  by  ap- 
pellants, and.  If  it  may  be  said  that  the 
general  argument  Is  a  criticism  of  it,  tha 
answer  is  what  was  said  In  English  t.  Ari- 
zona, 214  U.  S.  3GB,  363,  fi3  L.  ed.  1030, 
1033,  29  Sup.  Ct.  Rep.  6S8,  that  'hinleas 
in  a  case  of  manifest  error,  this  court  will 
not  disturb  a  decision  of  the  supreme  oonrt 
of  the  territory  construing  a  local  atatuta." 
Chapter  20  of  tha  Session  Laws  of  1003  ia  an 
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•aswer  ftlao  to  other  oontentlon*  of  »ppel- 
Unts.  If  the  county  of  Sant>  Fe  ia  prl- 
marilj'  liable  for  tbe  bonds,  she  is  the  prop- 
ar  pu^  to  an  action  upon  them,  and 
through  her  officera  tha  payment  of  the  judg- 
menta  recovered  csji  be  enforced.  The  con- 
tention ol  appellants,  titerefore,  that  the 
counties  of  Rio  Arriba  and  Torrance  ore 
"uBceaaary  parties  to  a  complete  determina- 
tion  of  the  case,"  is  untenable,  as  indeed 
all  other  contentioiw  that  are  based  upon 
the  addition  to  those  oounties  of  portions 
of  Santa  Fe  county. 

The  moat  Mrious  eonteutlona  of  appel- 
lant* are  that  the  lery  of  B2  mills  was  auf- 
flelent  to  pay  the  judgments,  interest  and 
eosta,  and  that  the  lery  of  20  milla  in  addi- 
tion WM  eicesaiTe.  We  think,  however, 
that  the  reply  made  by  the  supreme  court  of 
Uw  territory  adequately  dispoaed  of  them. 
The  leanud  court  pointed  out  that  the  reso- 
lation  of  the  board  of  county  commission- 
•n,  a  copy  of  nhioh  appeara  in  the  record, 
showed  that  the  levy  of  82  mills  bad  the 
pnrpoaa  oidy,  and  wa«  sufficient  only,  to 
pay  the  then  amount  of  the  judgments,  to- 
gether with  interest.  It  was  further  point- 
ed out  that  the  interest  to  accrue  was  not 
provided  for,  and  that  it  amounted  on  the 
day  when  the  peremptory  writs  of  man- 
damna  were  issued  to  (32,374.05.  It  fol- 
lows necessarily,  a*  the  court  said,  that 
Uie  eontentlon  that  the  S2  mills  levied  was 
SiilEcient  "is  unfounded  and  untrue  in  fact." 
To  the  eontentlon  that  the  20  milla  levied 
^  an  excessive,  in  that  they  are  more  than 
g  snfBcient  to  pay  (32,874.05,  the  oourt  re- 
•  piled  that,  if  this  were  so,  tha* peremptory 
writs  should  not  hare  been  iasued.  But, 
the  conrt  added,  It  la  not  shown  that  the 
asseeaable  value  of  property  in  Santa  Fe 
aonnty  has  increased,  while  it  does  appear, 
on  the  other  hand,  that  portions  of  the 
wun^  had  been  cut  off;  tiierefore,  it  was 
taid,  it  is  (air  to  preaume  "that  the  aa- 
saised  valuation  of  the  oonnty  is  not  En  ez- 
oasa  of  what  it  was  in  ISOl,  when  the  82 
Bills  levy  was  made."  P'rom  this  presump- 
tion it  was  eoncluded  that  20  mills  would 
produce,  if  collected  in  full,  932,996,  an  ex- 
eess  only  of  |112.06.  And  it  was  observed 
that  ainee  the  peremptory  writs  were  is- 
nwd  intsrest  had  accrued  to  the  amount  of 
$10,000. 

nie  writs  required  not  only  the  levy  of 
20  mills  for  the  year  lOOfi,  but  for  each  and 
•Tsry  year  thereafter,  and  nntll  the  judg- 
aunta,  with  interest  and  costs,  be  paid. 
This  tha  mpreme  court  pronounced  error, 
and  modified  the  Judgments  by  striking 
out  the  requirements  for  a  oontlnuoua  levy. 
This  appellants  assign  as  error,  contending 
that  the  supreme  court  bad  no  jurisdiction 
to   modify    the    judgments    of    the    lower 


court,  and  that,  by  doing  so,  it  changed  the 
"theory  and  cause  of  action."  The  argu- 
ment to  auetaia  the  contention  is  somewhat 
roundabout.  Exclusive  original  jurisdiction 
in  mandamus,  it  ia  said,  is  conferred  on  the 
district  court  by  §  2771  of  the  laws  of  tlie 
territory,  and,  while  an  appeal  lies  to  the 
supreme  court  as  in  other  civil  actions 
(g  2772),  that  the  power  of  the  court  to 
modify  the  judgment  of  a  district  court,  h 
given  by  |  897,t  does  not  extend  to  a  judg-  % 
ment  in*  mandamus.  Tbe  jurisdiction  of* 
the  supreme  court,  it  is  urged,  "was  simply 
to  afHrm  or  reverie  and  remand."  This,  It 
will  be  observed,  is  very  generaL  It  would 
seem  even  to  imply  that  the  supreme  court 
has  not  even  tbe  power  of  direction,  but 
must  leave  the  district  court  to  get  right 
ultimately  through  successive  judgments, 
appeals,  and  reversals.  And  the  anomaly 
is  attempted  to  be  sustained  by  saying  that 
mandamus  is  not  included  in  the  useful  pow- 
er given  to  the  supreme  court  by  S  807  in 
cases  taken  to  it  to  "render  such  other  judg- 
ment as  may  be  right  and  just  and  in  ac- 
cordance with  law,"  because,  it  ts  said,  that 
mandamus  "is  not  a  case  on  the  equity  side 
of  the  court,  nor  is  it  one  tried  on  the  law 
side  with  a  jury,  nor  Is  it  one  in  which 
a  jury  has  been  waived  and  trial  had  by 
the  oourt  or  judge,  especially  as  concerns 
the  present  proceeding."  This  is  a  mia- 
understanding  of  the  atatnte.  Its  purpose 
is  to  not  only  give  the  power  to  review,  but 
to  prevent  its  defeat  through  the  distinc- 
tion between  cauies  of  action  and  modes  of 
trial.  Further  argument  is  unnecessary. 
Even  If  the  contention  had  grounds  of  sup- 
port, it  would  be  answered  by  the  case  of 


t"In  all  cases  now  pending  in  the  suprone 
court,  or  wblch  may  hereafter  be  pending 
in  the  supreme  court,  and  which  may  have 
been  tried  by  the  equity  side  of  tbe  court, 
or  which  may  have  been  tried  by  a  jury  oa 
the  common-law  aide  of  the  court,  or  In 
which  a  jury  may  have  been  waived  and  the 
case  tried  by  tbe  court  or  the  judge  there- 
of, it  shall  be  the  duty  of  tbe  supreme  court 
to  look  into  all  tbe  rulings  and  decisions  of 
the  court  which  may  be  apparent  upon  the 
records,  or  which  may  be  incorporated  in  a 
bill  of  exceptions,  and  paaa  upon  all  of  them 
and  upon  tiie  errors,  if  any  shall  be  found 
therein,  in  the  ruling  and  decisions  of  the 
court  below,  grant  a  new  trial  or  render 
such  other  judgment  as  may  be  right  and 
just  and  in  accordance  with  law;  and  said 
supreme  court  shall  not  decline  to  pais  up- 
on any  question  of  law  or  fact  which  may 
appear  in  any  record,  either  upon  the  faee 
of  the  record  or  in  the  bill  of  ezceptioua, 
because  tbe  cause  was  tried  by  tbe  conrt 
or  judge  tliereof  without  a  jury,  but  shall 
review  said  cause  in  the  same  manner  and 
to  the  same  aztmit  as  if  it  had  been  tried  bf 
a  Jury." 
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Engliah  r.  Arizona,  supra,  and  the  case  of 
Annijo  v.  Armijo,  161  U.  S.  6S1,  45  L.  ed. 
1002,  21  Sup.  CL  R«p.  TOT.  In  the  latter 
ease  ne  said  that  practice  "in  the  court*  ol 
a  territory  ia  based  upon  local  statutes  and 
procedure,  and  we  are  not  diapoeed  to  re- 
view the  deciaioQ  of  the  supreme  court  in 
■ueh  cases.  Sweene;  t.  Lommre,  22  Wall. 
208,  22  L.  ed.  727."  Of  the  other  eonten- 
tiona  al  appellants,  it  is  enough  to  say  that 
the;  are  n-ithout  merit. 
Judgments  afErmed. 


HARVEY  SUTTON  and  Robert  Miller. 
Cbiuinai.  Law    (|   1024*)  —  Appxai.  B 

GOTERNUENT— VAUDITE    Or    STATUTE. 

1.  The  decision  of  a  Federal  district  eonrt 
sustaining  a  demurrer  to  an  indictment  for 
introducing  liquor  into  the  IndiE 
is  revievfable  in  the  Federal  Supreme  Court 
by  writ  of  error,  under  the  act  of  Maroh 
a  1907  (34  Stat,  at  L.  1246,  chap.  2564,  TJ. 
S.  Oomp.  Stat.  Supp.  1909,  p.  220),  where  the 
question  nhether  the  indictment  charges 
any  offense  agaioit  the  United  States  In- 
Tolvea  the  Talidity  of  the  act  of  January 
30,  1897  (29  StaL  at  L.  SD6,  chap.  109),  u 
applied  to  the  facta  stated. 

ISS.  Note. — For  othar  eassi,  Me  CrlmlDal  Law. 
Cant.  DlR.  fl  KSD-iSlI:    Dec  Dig.  I  ]024.*] 

InDiARB  <|  S5*) — CoNaBEaaioKAL  Control 
—  iNTRODuoina    IdQDOB    oir    Aixottxd 

2.  Congress  could  enact  so  much  of  the 
act  of  January  30,  1807,  as  makes  criminal 
tlie  introduction  of  intoxicating  liquor  upon 
an  allotment  within  the  limits  of  the 
Yakima  Indian  Reservation,  in  the  state  of 
Washington,  made  and  patented  to  the  In- 
dian allottee  under  the  act  of  February  3, 
1887    (24  Stat,  at  L.  383,  chap.  110),  by 


without  the  consent  of  the  United  States, 
since,  under  the  provisions  with  respect  to 
Washington  of  the  enabling  act  of  February 
S2,  1889  (2S  Stat,  at  L.  077,  chap.  180), 
I  4,  jurisdiction  and  control  of  Indian  lands 
remain  in  the  United  SUtes. 

[Bd.  Note.— For  othfr  caiin.  sse  ladlans.  Cent. 
Dlfr  19  CI,  &:    Dec.  Dig.   I  35.*J 
[No.  312.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  far  the  Eastern  District 
of  Washington  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  charg- 
ing the  introduction  of  liquor  upon  an  allot- 
ment within  the  limits  of  the  Yaltima  In- 
dian Reservation,  in  the  state  of  Washing- 
ton. Reversed. 
See  same  case  below,  165  Fed.  263. 


Statement  by  Mr.  Jnstice  Brewer:  § 

The  defendants  were  indicted  in  the  dis-  * 
trict   court   of   the   United   States   for   the 
eastern  district  of  Washington  for  intro- 
ducing liquor  into  the   Indian  country,  as 
thus  stated  in  the  indictment  r 

"To  wit,  into  and  upon  a  certain  Indian 
allotment  No.  070,  wiUiin  the  limits  of  the 
boundary  of  the  Yakima  Indian  Reservation, 

the  eastern  district  of  Washington,  which 

id  allotment  had  theretofore  been  allotted 
to  a  certain  Indian,  a  member  of  the  Yaldma 
tribe  of  Indians,  named  George  Wesslike,  un- 
and  by  virtue  of  the  provision  of  the 
act  of  Congress  of  February  6,  1887,  entitled, 
'An  Act  to  Provide  for  the  Allotment  of 
Lands  in  Severalty  to  Indians  on  the  Vari- 
ous Reservations,  and  to  Extend  the  Protec- 
tion of  the  Laws  of  the  United  States  and 
the  Territories  over  the  Indians,  and  lor 
Other  Purposes'  (24  Stat,  at  L.  388,  chap. 
119),  said  allotment  being  then  and  now  one 
held  in  trust  by  the  government  for  said 
allottee,  and  being  inalienable  by  the  said 
allottee  without  the  consent  of  the  United 
States." 

A  demurrer  was  filed,  and  on  that  de- 
murrer the  following  facts  were  agreed  to: 

"1.  That  the  Yakima  Indian  Reservation, 
in  the  eastern  district  of  Washington,  is  in- 
habited by  the  Yakima  and  other  Indians, 
under  the  general  charge  and  control  of  an 
Indian  agent  and  superintendent  of  the  Unit- 
ed States. 

"2.  That  prior  to  September  3,  1908,  a 
very  large  number  of  allotments  of  land 
within  said  reservation  had  been  made  to 
Indians  entitled  thereto,  which  said  allot- 
ments had  been  made  and  allotted  under  and 
by  virtue  of  the  provision  of  tha  set  of 
Congress  of  February  8,  1387,  known  as  Uie 
general  allotment  act. 

"3.  That  allotment  No.  6T0,  described  In  ^ 
the  indictment,  is  a  part  of  and  within  the  a 
boundaries  of  the  Yakima  Indiau'Reserva-  • 
tion,  and  the  same  had  been  made  and  allot- 
ted, and  the  usual  trust  patent  thereto  is- 
sued to  the  allottee  named  in  the  indictment 
under  the  provision  of  the  act  of  February 
8,  1887,  prior  to  September,   1008. 

"4.  That  the  trust  limitation  has  not  yet 
expired,  and  the  title  tu  said  allotment  is 
still  being  held  in  trust  by  the  government; 
that  the  title  to  said  aUotment  is  not  alien- 
able by  the  allottee  without  the  consent  ol 
the  United  SUtes. 

"S.  That  on  or  about  September  3,  1908, 
the  defendants  did  go  on  and  upon  said  al- 
lotment described  in  the  indictment,  taking 
and  carrying  with  them  certain  ardent 
spirits  and  intoxicating  liquor,  to  wit,  al- 
cohol, in  a  demijohn  and  flasks." 

The  indictment  was  founded  on  the  act 
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<A  StmuTj  30,  1S97  (E9  SUt  at  L.  600, 
chap.   109),  which   providCE: 

"That  .  .  .  any  person  who  ihAll  in- 
troduce or  attempt  to  introduce  any  tualt, 
■piritDOUS,  or  yinous  liquor,  including  beer, 
*le,  ftnd  wine,  or  any  ardent  or  intoxicating 
liquor  of  any  kind  whatBoever  into  the  In- 
dian country,  which  term  shall  include  any 
Indian  allotment  while  the  title  to  tlie  aatne 
shall  be  held  in  trust  by  the  government, 
«T  while  the  same  ahall  remain  inalienable 
by  the  allottee  without  the  consent  of  the 
United  States,  shall  b«  punished  by  im- 
prisonment for  not  less  than  sixty  days,  and 
by  a  fine  of  not  lesa  than  one  hundred  dol- 
lars for  the  first  offense,  and  not  lesa  than 
two  hundred  dollars  for  each  offense  there- 
after." 

The  Yakima  Reterration  was  established 
imder  the  treaty  of  June  0,  18SS  (12  Stat, 
•t  L.  B51),  which,  in  article  8,  provides: 

"All  which  tract  shall  be  set  apart,  and, 
•0  far  as  necessary,  surveyed  and  marked 
out,  for  the  exclusive  use  and  benefit  of  said 
eonfederated  tribes  and  bonds  of  iDdians,  as 
on  Indian  reservation ;  nor  shall  any  white 
man,  excepting  those  in  the  employment  of 
the  Indian  Department,  be  permitted  to  re- 
side upon  the  said  reservation  without  per- 
■nission  of  the  tribe  and  the  superintendent 
«  and  agent. 

R  "■•"•• 

'  '"Article  VL  The  President  may,  from 
time  to  time,  at  bia  discretion,  cause  the 
whole  or  such  portions  of  such  reservation 
M  be  may  think  proper  to  be  surveyed  Into 
lota,  and  assign  the  same  to  such  individuals 
or  families  of  the  said  confederated  tribes 
and  bands  of  Indians  as  are  willing  to  avail 
themselves  of  the  privilege,  and  will  locate 
on  the  same  as  a  permanent  home,  on  the 
■ame  terms  and  subject  to  the  same  regn- 
lations  as  are  provided  In  the  sixth  article 
of  the  treaty  with  the  Omahas  [10  SUt.  at 
Ji,  1044],  10  far  as  the  same  may  be  ap- 
plicable." 

The  demurrer  was  sustained,  and  there- 
upon the  government  brought  the  ease  here 
on  writ  of  error  under  the  act  of  March  2, 
1B07  (34  Stat,  at  L.  1246,  chap.  2564,  U.  S. 
Comp.  SUt.  Supp.  1009,  p.  220). 

Aasiatant    Attorney    General    Harv    for 
plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
4rf  the  court  r 

The  question  whether  the  indictment 
charges  any  offense  against  the  laws  of  the 
United  States  involves  the  validity  of  the 
act  of  January  30,  IS9T,  as  applied  to  the 
facts  stated,  and  therefore  the  case  is 
properly  before  us  under  the  oot  providing 


for  writs  of  error  In  certain  instances  is 
criminal  cases.  34  Stat  at  L.  124S,  chap. 
2604,  U.  S.  Comp.  But.  Supp.  1000,  p.  220; 
United  SUtes  v.  Keitel,  211  U.  S.  370,  SST, 
63  L.  ed.  230,  244,  20  Sup.  Ct  Hep.  123. 

We  have  recently  considered,  in  United 
States  V.  CeleeHne.  21R  U.  S.  278.  54  L.  eS. 
-~~;  30  Sup.  Ct.  Rep.  03,  the  question  of  tlw 
jurisdiction  of  the  United  SUtet  over  dl- 
fenses  committed  within  the  limiU  of  » 
reservation,  as  also  the  effect  of  allotments 
therein  upon  lU  continued  existence,  and 
further  discussion  of  those  matters  is  un- 
necesBary.  The  limiU  of  the  Yakima 
Reservation  were  not  changed  by  virtue  of  m 
the  allotmenU  that  are  referred  to  in  the  § 
stipulation  of  facts.  The  lands  allotted  * 
were  subject  to  restrictions  against  aliena- 
tion, and  the  title  which  was  conlerred  by 
the  allotment*  was  subject  to  defeasance. 
Sixth  section  treaty  with  the  Omahas,  10 
SUt.  at  L.  1043-1046;  United  SUtes  v. 
Celestine.  The  offense  charged  was  not  one 
committed  by  a  white  man  upon  a  wtaite 
moji  (United  SUte*  v.  McBratney,  104  T).  a 
621,  20  L.  ed.  860;  Draper  v.  United  SUtes, 
184  U.  S.  240,  41  L.  ed.  418,  17  Sup,  Ct 
Rep.  107),  or  by  an  Indian  upon  an  Indian 
(United  SUtei  v.  Celestine),  but  it  was  the 
introduction  of  liquor  into  on  Indian 
reservation.  In  this  offense  neither  race  nor 
color  is  iigniflcant  The  Indians,  as  wards 
of  the  government,  are  the  beneflciaries,  but 
for  their  protection  the  prohibition  is 
against  all,  white  man  and  Indian  alike. 
Legislation  of  this  nature  has  been  for  a 
long  time  in  force.  Fourth  sec,  chap.  174, 
Laws  1832,  4  SUt  at  L.  064;  S  ^130, 
Rev,  SUt  If  the  Yakima  Reservation 
were  within  the  limits  of  a  territory,  there 
would  be  no  question  ol  the  validity  of 
the  sUtute  under  which  this  indictment  was 
found;  but  the  conUntioa  is  that  the  offense 
charged  is  of  a  police  nature,  ai"l  that  the 
full  police  power  is  lodged  in  the  sUtA,  and 
by  it  alone  can  such  offenses  be  punished. 
By  the  second  paragraph  of  S  4  of  the  en- 
abling act  with  respect  to  the  sUte  of  Wash- 
ington (25  Stat,  at  L.  677,  chap.  ISO),  the 
people  of  that  lUte  disclaimed  all  right  and 
title  "to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Indian 
tribes;  and  that  until  the  title  thereto  shall 
have  been  extinguished  by  the  United  SUtes, 
the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  SUUs,  and  sald 
Indian  lands  shall  remain  under  the  abso- 
lute Jurisdiction  and  control  of  the  Congress 
of  the  United  SUUi."  Construing  tbis,  in 
connection  with  other  provisions  of  the 
enabling  act  it  was  held  in  Draper  v.  United 
SUtes,  supra,  that  it  did  not  deprive  the 
sUU  of  jurisdiction  over  crimes  committed 
within  a  reservation  by  others  than  Indians 
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>r  Against  Indium,  following,  in  tbii,  United  ' 
States  V.  McBratne;,  supra.  But,  in  terms, 
a  "jurisdiction  and  control"  over  Indian  lands 
J,  remain  in  the  United  States;  and  there 
'being  nothing  in  the*section  witbdrawing 
any  otber  jurisdiction  than  that  named  in 
Draper  t.  United  SUtei,  undoubtedly  Con- 
greia  has  the  right  to  forbid  the  introduction 
of  liquor,  and  to  provide  punishment  for  any 
violation  thereof.  Couture  v.  United  States, 
207  U,  a  S81,  S2  L.  ed.  350,  28  Sup.  Ct.  Rep. 
E60.  It  is  true  that  only  a  per  curiam  opin- 
ion was  filed  in  tlist  case,  and  the  judg- 
ment wa«  affirmed  on  the  autbority  of  Unit- 
ed SUtes  V.  Rickert,  18B  U.  8.  432,  47  L.  ed. 
632,  23  Sup.  Ct.  Rep.  478;  McKay  v.  Kaly- 
ton,  204  U.  S.  458,  61  L.  ed.  666,  27  Sup.  Ct. 
Rep.  346,  but  an  examination  of  the  record 
sliows  that  its  facts  are  similar  to  those  in 
tlie  present  case.  See  also  an  opinion  by 
Shiras,  District  Judge,  in  United  States  v. 
Mullin,  71  Fed.  082,  and  one  by  Circuit 
Judge  Van  Devanter,  speaking  for  tlie 
circuit  court  of  appeals  for  tbe  eighth 
circuit.  In  Rainbow  v.  Young,  8B  0.  C.  A. 
eS3,  161  Fed.  835. 

Without  pursuing  the  discussion  further, 
we  ara  of  opinion  that  the  District  Court 
arred  in  its  ruling,  and  the  judgment  is 
raveised. 


(HI  O.  B.  ta.} 
CITY  OP  MINNEAPOLIS,  Appt, 


Branr   Rah-roads  (|  18*>— rKUfOBW— 

DUKl.TIOIf. 

1.  The  contract  right  of  a  straet  railway 
oompany  to  charge  G-cent  fares,  secured 
against  impairment  "during  the  term  of  its 
eSarter"  by  a  municipal  ordinance  ratified 
by  Uinn.  act  of  March  4,  1879,  extends  for 
fifty  years,  where  the  company  undertook 
to  organiio  for  that  period,  under  Minn. 
Laws  1868,  chap.  34,  tit.  1,  and  in  its  cer- 
tificate of  incorporation  stated  that  Its  cor- 
porate life  was  to  be  for  that  term,  and  has 
continued  to  act  as  a  corporation  since  the 
expiration  of  tbe  thirty  years  which  would 
have  been  its  corporate  life,  if  organised,  as 
the  municipality  contends  it  should  have 
been,  under  tit.  S  of  such  chapter. 

[Bd.  Nsts.—For  other  suai,  aae  Btrset  Rail- 
mils,  Don.   Dtt.  I  lt.*l 

Btbkbt  Ratlroadb  (|  17*)— Pbanchibb— 
nxTKNDina  Bbtond  Cobfobati  Eiira. 
Z.  A  municipal  ordinance  granting  a  fran- 
eblse  to  a  street  railway  company  is  not 
invalid  because  the  term  of  such  franchise 
may  extend  beyond  the  limit  of  the  cor- 
porate life  of  such  company. 

[Bd.  Nota.— rgr  olhcr  caiei.  see  Strest  Rail- 
taadi.  Cenl.  OH.  )  U:    Dsc  DIr  t  IT.*] 


CoiTSTiTnTioKAL  Law  (|  183»)-lMPArBiMo 

CONTBAOT     OBUaATlON  —  INVALID     MD- 

wicjPAX  Obdimascb— Curative  Act. 

8.  The  contract  right  of  a  street  railway 
company  to  char^  the  rate  of  (are  per- 
mitted by  a  municipal  ordinance  veata  in 
such  company,  secure  againet  impairment 
by  subsequent  legislation,  when  ratJGed  by 
a  valid  legislative  act,  notwithstanding  the 
want  of  power  of  the  city  to  adopt  the  ordi* 

— L  Mote.— For  otbm  cuei.  tee  CaaMltntlODsl 
law,  CenL  DIk-  t  rS;    Dm.  DIr.  |  U1>] 

Btbebt    Railhoads    (|    60*)  —  RRDnciNO 

Stbeet  Railway  —  Effect  of  Accept- 

IHQ  Nkw  Fsarchibe. 

4.  Existing  contract  righta  of  a  street 
railway  company  to  charge  3-cent  fares,  ••- 
cured  against  impairment  by  subsequent 
l^slation,  were  not  abandoned  by  accept- 
ing an  ordinance  authorizing  a  change  of 
motive  power  from  horse  power  to  elec- 
tricity, although  the  original  franchise 
named  only  animal  or  pneumatic  power, 
where  it  also  provided  that  no  propelling 
power  should  be  used  after  it  should  be 
proved  a  nubile  nuisance,  and  that  the  com- 
pany might  connect  with  other  street  rail- 
ways upon  which  power  was  used  similar 
to  that  authoriEcd  to  be  used  by  street  rail- 
ways by  tbe  city  oouncil,  but  that  steam- 
power  cars,  such  as  were  in  common  usa, 
should  not  be  used  upon  tbe  city  tracks 
unless  specially  authorized. 

[Sd.  Note.— For  otBar  comi.  see  BtrMt  Kall- 
nwds,  Owl.  Die  I  n.*l 
STBKtrr   Railboads    (|    00*)  —  RBDuoiNa 

Btseet  Railwai  Fabeb— Bitzot  or  Ao- 

CEPTIRO  Transteb  Obdutakoe. 

E.  The  acceptance  of  a  municipal  ordi- 
nance requiring  a  street  railway  company 
to  issue  transfers  does  not  abrogate  a> 
Existing  contract  right  secured  a^^inst  im- 
pnirment  by  subsequent  legislation  to 
charge  a  6-eent  fare  for  one  continuou 
pnasage  not  exneding  3  miles  in  lengtlu 

[Ed.  Nota.- For  othar  oases,  •••  Stnet  Rail- 
n»di,  Dec  DlR.  I  SB.*} 

CoNsrmnnoKAi.  Law  (|  126*)  — Impaib- 
iso  CoimiACT  Obuoatton  —  Rbddcino 
Stbkei  Railway  Faxes  —  Rbsebted 
poweb  to  cohtsol. 

B.  The  right  of  future  control,  reserved 
to  the  municipality  in  a  street  rs^ilway 
franchise,  as  respects  the  "construction, 
maintenance,  and  operation"  of  the  tine  of 
a  street  railway  company,  does  not  include 
the  power  to  reduce  fares  below  the  rate 
prescritied  in  an  existing  contract  between 
tbe  municipality  and  the  company,  but  such 
provision  baa  reference  only  to  the  manner 
of  carrying  on  the  business  of  the  road,  the 
laying  of  its  tracks,  the  use  of  its  streeta, 
the  keeping  up  of  the  equipment,  the  safety 
of  the  passengera  and  the  public,  and  simi- 
lar matters  not  involving  the  right  to  charge 

[Bd.  Note.— For  other  coses,  sM  ConstltntlODal 
Iaw,  Dan.  Die  I  ize.'l 
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Argued  December  2,  3,  1909.    Decided  Janu- 
»j,  3,  leio. 

APPEAL  from  tbe  Circuit  Court  of  tlic 
United  SUtes  for  tlie  District  of  Uinne- 
■ota   to   revien   a    decree   enjoining   a   mu- 
nicipality    from     reducing    etreet    railway 
fares.     Mo<jiBed   by   lioliling  tliat  tlie  com- 
pany had  a  contract  rigbt  to  cJiarge  5-cenl 
fare*   for  fifty  years  from   the  date  of   its 
ineorporation,  and,  as  modified,  affirmed. 
See  same  case  below,  IS6  Fed.  9B9. 
The  facts  are  stated  in  the  opinion. 
Ifeasrs.  Wllliun  A.  I^ancaster,  John  F. 
lloGee,  and  Frank  Healy  for  appellant. 
Ueasre.  M.  B.  Koon,  M.  D.  Hvmn,  and 
^  N.  M.  Thygesou  for  appellee. 

•  *Mr.   Justice   Daj    delivered    the   opii 
of  Um  court: 

M     This  is  an  appeal  from  a  decree  ol  tbe 
J  ureuit  court  of   tbe  United  States  for  *'he 

*  district  of  Minnesota,  enjoining  tbe  city* of 
Uinneapolia  from  enforcing,  aa  against  tbe 
Uinneapolis  Street  Railwaj  Company,  ap- 
pellae,  a  certain  ordinance  of  the  aity  of 
Minneapoli*,  passed  February  Q,  IS07,  pre- 
■eribing  the  rate  of  fare  for  tbe  traniporta- 
tlou  of  passengers  ovsr  any  atreet  railway 
line,  or  lines,  of  the  company  in  tbe  city 
of  Minneapolis. 

The  case  was  tried  upon  amended  bill  and 
answer.  Tbe  ground  alleged  for  Injunction 
in  the  amended  bill  was  in  substance  that 
tbe  ordinance  of  Februar7  9,  1907,  Tiolated 
tbe  terms  of  a  previous  and  lubaiating 
tract,  prescribing  the  rates  of  fare  to  be 
charged  by  tbe  company  in  the  city  of  Minne- 
apolis. It  appears  in  the  record  that  tbe 
railway  company  was  organized  on  July  I, 
li73,  and  that  its  alleged  contract  arises 
from  an  ordinance  of  the  city  of  Minneapolis 
pasKd  July  9,  I87S,  ratified  by  an  act  of 
the  legislature  of  tbe  state  of  Minnesota 
passed  March  4,  1879.  We  eball  bave  oo- 
casioD  later  on  to  deal  more  epeciflcally  with 
thii  ordinance  and  ratifying  act. 

It  is  sufficient  for  the  present  purpose  to 
ny  that  it  ii  the  contention  of  the  com- 
pany, that,  by  tbe  ordinance  of  July  9,  1675, 
and  the  ratifying  act,  it  became  tbe  owner 
of  an  irrepealable  contract  for  tbe  term  of 
fifty  years  from  the  date  of  Its  organlia- 
tton,  by  the  terms  of  which  it  bad  the  right 
to  charge  a  fare  not  exceeding  6  cents  for 
•aoh  person  carried  on  any  continuous  line 
which  might  be  designated  by  tbe  oity 
eoondl  of  tbe  city,  such  continuous  line, 
however,  not  to  exceed  3  miles  in  length. 
ne  contract,  it  is  allied,  is  violated  by  the 
ordinance  of  February  9,  1907,  requiring  tbe 
sale  of  six  tickets  for  85  cents. 

nil  existence  of  the  alleged  eontraet  Is 
4ni«d  by  tbe  city  upon  sevsral  grounds.    It 


is  urged  that  the  eomplainaut  company  was 
ao  organized  that  its  charter,  and  conse- 
quently it*  corporate  lite,  expired  thirty 
years  after  the  date  of  its  incorporation, — 
that  is,  on  July  1,  1903;  and  therefore  its 
contract  rights  ceaaed  and  terminated  at  n 
that  time.  This  contention  is  based  upon  ^ 
the  incorporation  of  the  company,  wbich,*it  * 
la  insisted,  could  only  be  under  title  4  of 
the  laws  of  Minnesota,  which  includes  trans- 
portation and  other  lawful  buaineas,  and 
limits  corporations  organized  thereunder  to 
a  continuation  for  not  more  than  thirty 
years.  Biesell'a  Stat.  (Minn.)  1873.  p.  443. 
It  is  tbe  contention  of  the  company  that 
it  was  organized  under  title  1  of  the  laws  of 
MinnesoU  (Bisscll's  Btat.  1873,  p.  419,  for 
a  term  of  fifty  years.  Title  1  is  beaded, 
"Of  Corpora  tiona  Empowered  to  Take 
Private  Property  for  Public  Uses,"  and  In- 
olude*  'corporations  "for  tbe  purpose  of 
building,  improving,  and  operating  railways, 
.  .  .  and  all  works  of  internal  Improve- 
ment which  i«quire  the  taking  of  private 
property  or  any  easement  therein."  Perti- 
nent provisions  of  title  I  as  to  incorporation 
are  given  in  the  margin.t 

tTitle  1. 


Sec.  1.  Any  number  of  persona,  not  lei* 
than  five,  may  associate  themselves  and  be- 
come incorporated  for  the  purpose  of  build- 
ing. Improving,  and  operating  railways,  tel- 
egrapba,  canus,  or  slack-water  navigation, 
upon  any  river  or  lake,  and  all  works  of 
Internal  improvement  which  require  Uu  tak- 
ing of  privata  property  or  any  easement 
therein. 

!e.  2.  They   shall   organize   by  adopting 

signing  articles  of  incorporation,  which 

shall  be  recorded  in  tbe  oCBce  of  the  ras- 
ter of  deeds  of  tbe  county  where  tbe  princi- 
pal place  of  business  ia  to  be,  and  also  In 
the  office  of  tbe  secretary  of  state,  in  books 
kept  for  Bucb  purposes. 

Sec.  3.     .     .     . 

Said  articles  shall  contain: 

First  The  name  of  the  corporation,  the 
general  nature  of  its  business,  and  tbe  prin- 
cipal place,  if  any,  of  transacting  the  same. 

Second.  Tbe   time  of  commencement  and 
tbe  period  of  continuance  of  said  corpora- 
Third.  The  amount  of  capital  stock  of  Mid 
Sioration,  and  how  to  be  paid  In. 
Qurtli.  The  highest  amount  of  indebted- 
isB  or  liability  to  which  said  oorporation 
shall  at  any  time  be  subject. 

Fifth.  Tbe  names  and  places  of  residence 
of  tbe  persons  forming  such  anooiation  for  n 
incorporation.  " 

*  Sixth.  Tbe  name*  of  the  flrat  board  of  di-  ■ 
rectors,  and  In  what  officers  or  persons  Um 
goTemment  of  the  corporation  and  the  man* 
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*  *  Title  4  Ii,  "01  CorpoTatioiu  for  Pecuniar; 
Profit  Otber  Than  Those  Hamad  in  Title  1." 

^  The  pertinent  parts  of  that  title  are  given 

N  In  the  margin-t 

7  'Much  of  the  elaborate  briefs  of  counsel 
in  this  case  ia  devoted  to  a  discussion  of 
the  question  ol  the  organization  of  this 
corporation,  and  as  to  whether  it  was  under 
the  one  title  or  Uie  other.  This  is  not  a 
proceeding  in  quo  warranto,  and  the  juris- 
diction of  the  Federal  court  rested  upon  the 
contention  that  the  eompanj  has  a  contract 
right,  protected  from  impairment  bjr  a  legis- 
lative act  of  the  state.  It  is  only  necessary 
to  examine  the  question  of  the  incorporation 
and  organization  of  the  company  so  far  as 
is  required  to  determine  whether  or  not  this 
alleged  contract  right  exists,  and  whether 
it  has  been  violated  by  the  ordinance  of  the 
city  of  Minneapolis,  attacked  in  the  amend- 
ed bill. 


There  can  be  no  question  that  the  attempt- 
ed incorporation  of  this  company  was  under 
title  1  of  the  statutes  already  referred  to. 
It   was   incorporated   by    five    persons.      It  ^ 
states  the  busineas  for  which  it  was  formed,  n 
"to  construct  and  operate*  railways   in  the  • 
streets  and  highways  of  the  city  of  Minne- 
apolis  and   its    suburbs    in    the    county   of 
Heimepin,   state  of   Minnesota."     It   states 
the  time  of  the  commencement  of  the  corpo- 
ration to  be  the  1st  of  July,  1S73,  and  the 
period   of   continuance   thereof   to   be   fifty 
years  thereafter.  The  ■hares  of  capital  stock 
are  twenty-five  hundred  at  SlOO  each. 

Under  title  4  the  corporate  life  is  limited 
to  not  more  than  thirty  years,  and  the 
eharea  of  capital  stock  are  to  be  not  leas 
than  SIO  or  more  than  S50  each. 

The  corporation  has  continued  to  act  since 
the  expiration  of  the  thirty  years  which 
would  have  been  its  corporate  life  liad  it 


agement  of  its  affairs  shall  be  vested,  and 
when  the  same  are  elected. 

Seventh.  The  number  and  amount  of  the 
shares  in  the  capital  stock  of  said  corpora- 
Sec.  4.  When  articles  are  filed,  recorded, 
and  published,  as  aforesaid,  the  peroons 
named  as  corporators  therein  beoome  a  body 
oorporata  [provisions  follow  In  this  section 
as  to  management  of  business,  amendment 
of  articles  of  incorporation,  etc.]. 

Sec  6.  No  such  corporation  shall  be 
formed  to  continue  more  than  fifty  years  in 
t^e  first  instance,  but  it  may  be  renewed 
from  time  to  time  for  periods  not  longer 
than  fifty  years:  Provided,  that  three 
fourths  of  the  votes  cast  at  any  regular 
election  for  the  purpose  are  in  favor  of  such 
renewal,  and  those  desiring  a  renewal  pur- 
ehase  the  stock  of  those  opposed  thereto  at 
il«  current  value. 


Sec  &8  (46,  as  amended  by  act  of  March 
10,  IST3)-  Any  number  of  persons,  not  less 
than  three,  who  have  or  shall,  by  articlea 
of  agreement  in  writing,  associate  accord- 
ing to  the  provisions  of  this  title  under  any 
name  assumed  by  them,  for  the  purpose  of 
engaging  in  and  carrying  on  the  business 
of  mining,  smelting,  or  manufacturing  iron, 
copper,  or  other  minerals,  or  for  producing 
the  precious  metals,  or  for  quarrying  and 
marketing  any  kind  of  ore,  stone,  slate,  or 
other  mineral  substances,  or  for  construct- 
ing, leasing,  or  operating  docks,  warehouses, 
elevators,  or  botela.  or  as  a  mutual  savings 
fund,  loan,  or  building  associiition,  manu- 
facturing gas,  or  for  any  kind  of  manutae- 
tnring,  lumbering,  agricultural,  mechanical, 
mercantile,  chemical,  transportation,  or  oth- 


er lawful  business,  and  who  have  or  shall 
comply  with  the  provisions  of  this  title, 
ahall,  with  their  associates,  successors,  and 
assigns,  constitute  a  body  corporate  and 
politic  under  the  name  assumed  by  them  in 
their  articles  of  agreement;  provided,  no 
company  shall  take  a  name   previously   aa- 


as  authorized  to  loan  funds  and  to  s 
such  loejis  by  mortgage  or  other  security, 
and  any  premiums  taken  by  any  such  asso- 
ciation for  the  preference  or  priorit;  of 
such  loans,  shall  not  be  deemed  interest 
within  the  meaning  of  S  1  of  chapter  23  Of 
the  general  statutes.  Any  such  association 
is  authorized  and  empowered  to  purchase  at 
any  sheriff's  or  other  judicial  sale,  or  at 
any  other  sale,  public  or  private,  any  real 
estate  upon  which  such  association  m^ 
have  or  hold  any  mortgage,  judgment,  or 
lien,  or  other  encumbrance,  or  in  which  sucb 
association  may  have  an  interest,  and  the 
real  estate  so  purchased,  to  sell,  convey, 
lease,  or  mortgage  at  pleasure,  to  any  per- 
son or  persons  whatsoever. 

Bee.  89.  (46,  ae  amended  by  act  of  Feb- 
ruary 28,  1670).  The  provisions  of  g§  2,  3, 
4,  7,  S,  9,  10,  11,  42,  and  44  of  title  1  shall 
apply  to  and  be  observed  by  corporations 
organizing  under  this  title. 

Sec.  100.  (47  .  .  .  The  amount  of  can- 
ital  stock  in  any  such  corporation  shall  m 
no  case  be  less  than  910,000  nor  more  tbwi 
(S00,000,  and  shall  be  divided  into  shares  of 
cot  less  than  910  nor  more  than  9fi0  each, 
except  that  the  capital  stock  of  mutual 
building  and  loan  associations  may  be  di- 
vided into  shares  of  $200  each,  but  the  cap- 
ital stock  and  number  of  shares  may  be  in- 
creased at  any  regular  meeting  of  the  Stock- 
holders; provided,  the  capital  stock,  when 
so  increased,  shall  not  exceed  9600,000. 

Sea.  105  (S2).  No  corporaUon  shall  b« 
formed  under  this  titie  to  continue  mix* 
than  tbir^  years. 
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baon  orgtuiEed  under  title  4.  Then  h&va 
been  no  proceedinge,  so  far  ■■  the  record 
•hows,  to  inquire  into  iti  mrponite  exiat- 
enee  since  the  expir&tion  of  the  thirty  jsaro, 
and  thia  record  diacloses  that  a  number  of 
ordiuancea  hava  been  paaaed  b;  the  city  of 
HinneapoliB  lioce  Jalj  1,  1903,  requirinf;  of 
the  corporation  the  congtruetion  of  ad- 
ditional linea  of  railway  upon  certain  of 
the  atreeta  of  the  dtj  of  Minneapolii,  and 
to  otherwise  diacharge  ita  duties  aa  a  con- 
tinuing corporation. 

Thia  record  therefore  showa  that  the  com- 
pany undertook  to  organize  under  title  1, 
for  tha  period  of  fifty  yeara,  has  continued 
to  act  aa  such  corporation,  and  waa  so  acting 
at  the  time  of  the  paiaage  of  the  ordinance 
of  February  9,  1907. 

We  proceed  to  examine  the  queation.  Did 
the  ordinance  of  July  S,  1875,  together  with 
the  ratifying  act  of  1879,  make  a  contract 
between  the  city  of  Minneapolia  and  the 
atreet  railway  company  which  would  endure 
(or  the  period  of  flft^  yearal  Section  1  of 
the  ordinance  of  July  9,  1876i  providea: 

"Bee  1.  That  the  Minneapolia  Street  Rail- 
way Company  be  and  ia  hereby  granted,  dur- 
ing the  term  of  ita  charter,  the  exclusive 
right  and  privilege  of  constructing  and 
operating  a  single  or  double  track  for  a 
paaaenger  railway  line,  with  all  necesaary 
tracka  for  turnouts,  aide  tracks,  and 
■wltchea,  in  such  atreeta  of  said  city,  aa  the 
aty  oouncil  may  deem  auited  to  atreet  rail- 
e  ways,  subject  to  the  terms,  conditions,  and 
^forfeitures  hereinafter  contained;  prorided, 
•  that  the  city  council  reserves  the'right  to 
limit  the  said  company  to  the  eonatruction 
of  a  single  track  upon  auch  street  or  atreeta 
AC  it  may  deem  proper." 

Section  8  of  the  same  ordinance  provides: 

"Sec.  S.  The  said  company  may  rq^late 
and  eatablisb,  from  time  to  time,  such  rates 
of  fare  for  the  transportation  of  paasengera 
and  freight  over  ita  lines  of  railway  aa  it 
may  deem  proper;  provided,  that  the  charge 
(or  carrying  a  person,  including  hand  bag- 
gagp,  from  one  point  to  another  within  the 
city  limits,  whether  by  one  or  more  linea 
operated  by  the  aame  company,  shall  not 
exceed  S  cents  on  any  one  line;  provided, 
further,  that  the  city  of  tlinneapolis  hereby 
reserves  the  right  to  alter  and  r^ulate  the 
rmte  to  be  charged  by  the  aaid  companies, 
their  succesaora  and  aaaigne,  for  the  trans- 
portation of  pasaengen  and  freight  at  the 
expiration  of  five  years  from  the  approval 
of  this  ordinance,  and  every  five  years  there- 
aiter,  fixing  the  same  at  such  rates  as  the 
eily  council  of  said  city  may  deem  just  and 
reaaonabie;  provided,  titat  the  city  ahall  not 
reduce  the  pasaenger'a  fare  below  6  centa, 
over  any  one  continuous  line,  and  what  shall 
be   eonaidered  a   continuous    line    may   be 


designated  by  the  ei^  oooncO  of  the  mU 

city,  but  that  said  council  shall  not  desig- 
nate any  such  continuous  line  to  be  mora 
than  3  miles  in  length." 

Section  17  of  the  ordinance  providea: 

"See.  17.  Within  thirty  days  from  tha 
publication  of  this  ordinance  said  company 
shall  file  with  the  city  clerk  a  written  ac- 
ceptance of  the  grante  hereinabove  made^ 
with  the  conditions,  regulations,  and  [imita- 
tions above  expressed,  signed  by  the  presi- 
dent and  secretary  of  said  company,  and, 
when  ao  accepted,  this  ordinance  shall  oper- 
ate aa  a  contract  between  the  city  and  said 
company,  and  upon  failure  to  file  auch  ae- 
ceptance,  as  aforesaid,  then  the  above  grant 
shall  not  become  operative  to  veat  ai^ 
rights,  privileges,  or  franchises  whatsoever." 

It  alao  appears  that  the  city  filed  its  ac- 
ceptance   in    writing   of    the    ordinance   on  t, 
August  IS,  1876.  *; 

*In  considering  the  terms  of  thia  ordinance  * 
and  what  it  undertook  to  accomplish  on  ita 
face,  we  are  to  bear  in  mind  that  pubUe 
grants  of  thia  character  are  not  to  be  ex- 
tended by  implication,  and  that  all  that  ia 
granted  must  be  found  in  the  plain  terma 
of  the  act  This  principle  haa  been  so 
frequently  and  recently  announced  in  this 
court  that  it  ia  unnecessary  to  cite  the  cases 
which  have  established  it.  Recognizing  this 
principle,  it  must  also  be  remembered  that 
grants  of  the  character  of  tha  one  under  con- 
sideration here,  when  embodying  the  terms 
of  a  contract,  are  protected  by  the  Federal 
Constitution  from  impairment  by  subse- 
quent atata  legislation,  and  notwithstanding 
the  principle  of  strict  construction,  what- 
ever is  plainly  granted  cannot  be  taken  from 
the  parties  entitled  thereto  by  such  legis- 
lative enactmenta.  Statutes  and  ordin&ncea 
of  this  character  are  not  to  be  extended  by 
construction,  nor  should  they  be  deprived  of 
their  meaning,  if  ft  is  plainly  and  clearly 
expressed. 

Examining  this  ordinance  in  the  light  ot 
these  principles,  there  ia  no  ambiguity  In 
S  8,  which  gives  to  the  city  the  right  to 
regulate  the  fares  to  be  charged,  provided 
the  same  are  not  reduced  below  6  cents  (or 
each  passenger  over  any  one  continuous  line, 
to  be  designated  by  the  city,  of  not  mote 
than  3  miles  in  length.  By  g  1  of  the  same 
ordinance,  the  right  and  privilege  of  con- 
structing and  operating  a  railway  line  sub- 
ject to  the  terms,  conditions,  and  forfeitures 
named  in  the  ordinance  is  granted  to  the 
street  railway  company  "during  the  term  o( 
its  charter." 

What  did  this  mean  I  The  company  had 
undertaken  to  organize,  and  filed  its  certifi- 
cate of  incorporation,— which  ia  Its  charter 
under  the  laws  of  Minnesota, — and  had 
therein  stated  ita  term  of  existence  to  be  for 
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fif^  J«U»  from  the  1st  dsj  of  July,  1873. 
niere  was  &  positive  requirement  of  the  law 
that  this  period  of  duration  abould  be  stated 
in  tha  certificate  filed  (or  the  purpose  of  pro- 
euriug    incorporation,    and    it    was    there 

ft,  found,   and   nai   duly   Died,   recorded,   and 

3  published  as  required  by  law. 

*  *It  is  unreatonable  to  suppose  that  the  cit; 
and  the  companj'  at  that  time  entered  into 
and  inquiry  or  eontroveref  aa  to  whether 
the  companj  could  lawfully  incorporate  for 
more  than  thirty  years.  The  charter  re- 
ferred to  in  the  ordinance  could  not  have 
been  anything  else  than  the  certilicate  of  in- 
corparstion  required  by  law.  Of  this  the 
oit;  was  bound  to  take  notice;  and  when  it 
granted  the  privileges  "during  the  term  of 
the  charter,"  it  could  have  meant  nothing 
less  than  during  the  period  named  in  the 
charter.  As  was  declared  by  the  supreme 
eourt  of  Minnesota  in  Duluth  v.  Dnluth  Qas 
A  WaUr  Co.  45  Minn.  210,  47  N.  W.  7B1,  a 
case  involving  the  extent  of  rights  conferred 
upon  a  water  company  by  a  city  ordinance, 
"^he  council  must  be  held,  when  dealing 
with  defendant,  to  know  its  character,  its 
purposes  and  powers,  as  disclosed  by  Its 
articles  of  incorporation." 

Wo  eoma  now  to  the  terms  of  the  ratily- 
ing  act  of  March  4,  1S79.  This  act  is  as 
follows : 

An  Act  to  Confirm  the  Orant  of  the  City  of 

Minneapolis   to    the   Minneapolis   Street 

Railway  Company. 

Be  it  enacted  by  th«  legislature  of  the 
■tate  ot  Minnesota: 

See.  I.  That  whereas  the  city  of  Minne- 
apolia  did,  by  an  ordinance  entitled,  "An 
Ordinance  Authoriiing  and  Regulating 
Street  Railways  in  the  City  of  Minneapolis," 
passed  by  the  city  council  of  taid  city  on 
the  ninth  (9th)  day  ot  July,  one  thousand 
eight  hundred  and  seventy-five  (1S76j,  and 
approved  by  the  mayor  of  said  city  on  the 
seventeenth  (17th]  day  of  July,  one  thou- 
sand eight  hundred  and  seventy-five  (ISTG), 
and  by  an  ordinance  passed  July  third  (3d), 
one  thousand  eight  hundred  and  seventy- 
tight  (1878),  and  amended  July  eighth 
(6th),  one  thonsand  eight  hundred  and 
seventy-eight  (1878),  and  approved  July 
tenth  (loth),  one  thousand  eight  hundred 
and  seventy-eight  (1878),  grant  to  the 
Minneapolis  Street  Railway  Company  the 
M  right  to  construct  and  maintain  a  street 
■  railway  through  the  streets  of*  said  city, 
with  certain  rights  and  privileges  in  said 
ordinance  particularly  set  forth.  Now  the 
■aid  right  to  construct  and  maintain  aaid 
street  railway  through  the  streets  of  said 
city,  with  the  rights  and  privileges  as  set  \ 
forth  and   qualified  in  said  ordinance,    i* ' 


hereby  legalised  and  granted  to  said  com- 
pany. 

Seo.  2.  Thie  act  shall  take  e(Tect  and  ba 
in  force  from  and  after  its  passage. 

The  ordinances  of  July,  JSTS,  referred  tft 

in  the  ratifying  act,  concerned  certain streeta 
in  the  city  of  Minneapolie,  and  are  not  im- 
portant to  be  considered  in  this  connection. 

It  has  not  been  suggested  in  the  elaborate 
briefs  presented  by  the  learned  counsel  for 
the  city,  that  the  state  legislature  at  that 
time  had  not  the  conatitutioual  right  tO' 
pass  this  ratifying  act. 

In  Green  v.  Knife  Falls  Boom  Corp.  3fr 
Minn.  166,  27  N.  W.  924,  the  supreme  court 
ot  Minnesota  sustained  a  special  taw  con- 
ferring new  and  independenl  franchises  and 
enlarged  powers  upon  the  boum  company,  a 
corporation  organized  uniiEr  title  4,  and 
originally  not  having  the  power  of  eminent 
domain,  nor  to  take  tolls,  nor  to  obstruct 
the    navigable    portions    of    the    Sc    Louis 

By  the  special  a«t  the  corporation  wa» 
given  power  over  the  navigation  and  use  of 
the  river  aa  respects  the  passage  of  logs,  tha 
power  to  exercise  the  right  of  eminent  do- 
main was  oonferred  upon  it,  the  right  ta 
charge  toll  upon  all  logs  passed  through 
their  works,  and  to  receive  and  take  enUro 
charge  and  control  of  timber  which  might 
run  or  be  driven  through  the  same,  and  to 
boom,  scale,  and  deliver  such  timber,  as  pro- 
vided in  the  act,  with  a  lien  upon  all  such 
logs,  which  might  be  enforced  by  sale. 

It  was  held  that,  by  a  long  course  of  l^ia- 
lation  and  practical  construction,  such  legis- 
lation was  justified  and  ought  not  to  be  dis- 
turbed. The  constitutional  amendment  ot 
1881,  it  was  said,  made  such  legisbtion  im- 
possible thereafter,  because  the  legislature 
is  therein  prohibited  from  enacting  any  n 
special*  or  private  laws  in  the  following  ■ 
cases:  ".  .  .  For  granting  corporate 
powers  or  privileges,  except  to  cities."  In 
this  case  the  court  referred  to  Ames  v.  Lake 
Superior  ft  M.  R.  Co.  21  Minn.  241.  in  which 
it  seems  to  be  held  that,  under  the  former 
constitution,  prohibiting  the  formation  of 
corporations,  except  for  munieipal  purposes, 
under  special  acts,  such  special  acts  stop- 
ping short  of  creating  new  corporations 
might  be  passed  by  tlie  legislature.  Sea 
opinion  upon  rehearing,  pages  284,  2SS. 

Looking  to  the  terms  of  the  act  of  Mardi 
t,  1879,  we  find  that  the  right  to  construct 
maintain  the  street  railway  upon  tha 
streets  of  the  city,  with  the  rights  and 
privileges  as  set  forth  anil  qualified  in  tho 
ordinance,  is  "legalized  and  granted  to  said 
company."  Language  could  scarcely  b« 
plainer,  and.  If  we  are  correct  in  construiiv 
the   ordinance    ai   granting   the   right   and 
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frivilege  of  maintaining  nil  ways 
■tretts  of  Minnenpolii  for  the  charter  t«nn 
«f  fift;  years,  upon  the  terms  therein  mei 
tioned,  a  vital  part  of  which  concerns  tl 
right  of  the  company  to  charge  a  certai 
lare  tor  pauengers  carried,  it  follows  that 
thia  privilege,  with  the  others,  we 
In  Om  company  by  the  legislature  of  the 
•tate  of  Minnesota. 

We  may  note  In  this  connection  that  the 
mere  fact  that  a  contract  may  extend  beyond 
the  term  of  tbe  life  of  a  corporation  does  not 
-destroy  it.  This  principle  was  recognized 
by  this  court  in  Detroit  v.  Detroit  Citizena' 
Street  R.  Co.  184  U.  S.  3S8,  46  L.  ed.  S92, 
£2  gnp.  Ct  Rep.  410,  in  which  it  was  held 
that  a  city  ordinance  granting  the  use  of 
the  streets  of  the  city  for  a  term  which 
would  extend  the  grant  for  sixteen  years 
b^ond  the  life  of  the  corporation  did  not 
invalidate  it  It  was  held  that  the  limita- 
tloD  upon  the  corporate  life  of  the  company 
did  not  prerent  it  from  taking  franchises, 
or  other  property,  the  title  to  which  would 
not  expire  with  the  corporation  itself;  and 
further,  that,  at  the  end  of  its  corporate  life, 
U  such  property  were  still  in  existence,  it 
^  would  be  an  asset  divisible  among  the  share- 
<J  bolder*  after  tbe  payment  of  debts,  or  it 
■  might,  if  •assign  able,  be  transferred  to  any 
other  person  or  company  competent  to 
hold  it 

The  ratifying  act,  being  within  tbe  power 
<rf  tbe  legislature,  vested  this  contract  right 
iB  the  company,  notwithstanding  tbe  want 
of  power  in  the  city  to  make  it  at  the  time 
it  was  entered  into.  Nash  f,  XiOwry,  87 
llinn.  261,  33  N.  W.   737. 

The  principle  is  well  stated  by  MorawaU 
In  bit  work  on  Private  Corporations,  voL  I, 
I  910,  2d  ed.: 

"Where  the  legislature,  by  statute,  reoog- 
nitea  and  acquiesces  in  the  existence  of  a 
corporation  which  was  formed  by  the  corpo- 
rators without  the  proper  anthori^,  it 
thereby  invest*  the  assodatlon  with  tbe 
right  of  continuing  to  act  in  a  corporate 
capacity  for  the  purposes  and  in  the  man- 
nar  that  it  publicly  assumed  to  act  And  if 
rights  or  franchises  are  conferred  upon  an 
aaaociation  claiming  to  be  incorporated,  it 
thereby  becomes  authorized  to  exercise  the 
power*  expressly  conferred,  and  such  others 
■•  the  le^slature  appears  to  have  imputed 
to  It" 

Sea,  aa  to  tbe  effect  of  validating  act*, 
Lo*  Angeles  r,  Los  Angeles  City  Water  Co. 
177  U.  S.  568,  44  L.  ed.  886,  20  Sup.  Ct  Bep. 
73B;  Blair  v.  Chicago,  201  U.  8.  100,  4B4,  SO 
L.  ed.  801,  823,  26  Sup.  Ct.  Hep.  427. 

But,  it  is  contended,  if  a  ooutraet  is  found 
to  axiat,  its  rights  were  lost  by  virtue  of 
tb*  ordinance  of  September  IS,  1890,  author-  I 
iaing  the  street  railway  company  to  change 


ito  mode  of  operation  from  the  nse  of  hone 
power  to  electricity.  It  ia  insisted  that,  by 
tbe  acceptance  of  the  electrleal-power  ordi- 
nance, the  company  abandoned  any  rights  It 
had  under  the  ordinance  of  IS7S  and  tbe 
ratifying  act  of  IS79i  and,  furthennor*, 
that,  by  the  express  terms  of  tbe  ordinance 
of  September  19,  1800,  the  right  to  control 
the  future  rates  of  fare  was  thereby  vested 
in  tbe  city  to  an  extent  unlimited  except  by 
constitutional  inhibitions  against  confis- 
catory legislation. 

As  to  the  termination  of  the  rights  of  the 
company   by   reason  of  the  substitution  of 
electricity   for   horse   power,   is   there   such 
abandonment   of    the   rights    originally   sa-  ^ 
cured  that  they  no  longer  exist!    It  is  con-  <J 
tended  that  the  original  ordinanc^was  limit-  • 
ed  to   the  right  to  operate  street  railwaya 
by   horse    or    pneumatic   power,    and   that 
when  tfaa  ordinanca  of  September  10,  1890, 
was  passed  conditions  were  entirely  changed, 
and  a  new  and  different  mode  of  operation 
was  substituted,  and  rights  existing  under 
the  original  ordinance  were  terminated  and 
abandoned. 

Let  us  see  if  the  ordinance  of  187S  was 
limited  to  Uie  uae  of  animal  or  pneumatia 
power.     Section  4  of  that  ordinance  pro- 

"Sec.  4.  The  ears  to  l>e  used  upon  such 
tracks  shall  be  propelled  with  either  animal 
or  pneumatia  power,  as  the  said  company 
deem  advisable,  provided  that  no  propelling 
power  or  machinery  of  any  sort  shall  bo 
need  after  It  shall  prove  to  be  a  public 
nuisance,  and  said  oompany  may  connect 
with  any  other  railway  upon  which  power 
is  used  similar  to  that  authorized  to  be  used 
on  street  railways  by  the  city  council;  but 
no  locomotive,  freight  or  passenger  car, 
such  aa  are  usually  run  over  the  general  rail- 
ways of  this  state  tor  the  transportation  of 
freight  and  passenger*,  *hall  be  used  upon 
any  of  said  tracks,  unless  autboriaed  by 
the  city  council;  provided,  that  the  said 
Minneapolis  Street  Railway  Company,  and 
any  other  street  railway  company  whidi  the 
oouucil  may  charter  under  g  3  of  this  ordi- 
Lnce,  shall  each  allow  the  other  to  connect 
ith  and  jointly  use  such  portions  of  tba 
track  belonging  to  each  aa  the  convenience 
of  the  traveling  public  may  require,  upon 
such  equitable  terms  as  may  he  agreed  upon 
by  the  said  companies,  or  as  may  be  da- 
termined  by  the  district  court  of  Hennqtin 

There  can  be  no  doubt  that,  in  the  then 
state  of  the  art,  the  use  of  eleotrto  power 
aa  the  meane  of  operating  the  cars  of 
the  company  was  not  specifically  in  con- 
templation. While  pneumatic  power  is  also 
suggested,  there  does  not  seem  to  be  any 
of  operaUon  by  that  method.    That 


oy  Google 


IM 


30  SUPREME  COURT  REPORTER. 


Occ.Tmitt 


the  UM  of  other  motive  power  might  be  de- 
veloped  in   the   progreiB  of   street   railwa; 
f)  operation,  we  think,  w&a   clearly  indietted 
^  in  the  ordinanoe  itself.    For  while  inimal  or 
■  pneumatic   power  ia'naiiied,  it  is   provided 
that  DO  propelling  power  shall  be  need  after 
it  shall  be   proved   a   public  nuisance,  and 
that  the  company  might  connect  with  other 
•treet  railroads  upon  which  power  is  used 
■imilar  to   that  authorized   to   be  need  hj 
street  railways   by   the  city  council,   but 
■team-power  cars,  such  as  are  in  common 
tuse,  should  not  be  used  upon  the  city  tracks, 
unless  so  authorized  by  the  city  council. 

In  these  terms  of  the  ordinance  it  is  evi- 
dent that  the  parties  had  in  mind  that  other 
propelling  power  might  be  developed,  and  it 
was  the  purpose  of  the  dty  council  to  keep 
control  of  i'.s  use,  so  as  to  prevei>t  it  from 
becoming  a  public  nnisance  in  the  streets. 
There  was  no  positive  limitation  to  animal 
power,  and  the  poBSible  progress  and  im- 
provement in  the  means  o{  propelling  cars, 
contemplated  by  the  parties,  was  carried 
into  effect  when  the  city  passed,  and  the 
eompany  accepted,  the  ordinance  of  Septem- 
ber IS,  1890.  By  that  ordinance  the  rail- 
way company  was  authorized  to  operate  all 
it*  existing  lines,  and  all  its  lines  to  be 
thereafter  constructed  in  the  city,  by  elec- 
tricity as  the  motive  power. 

Section  B  of  that  ordinance  provides: 
"Sec.  8.  In  the  construction,  maintenance, 
and  operation  of  said  lines  of  street  railway. 
Mid  Minneapolis  Street  Railway  Company, 
Its  successors  and  assigns,  shall  at  all  times 
be  subject  to  all  the  conditions  and  limita- 
tions and  other  provisions  of  an  ordinance 
entitled,  'An  Ordinance  Authorizing  and 
Emulating  Street  Railways  in  the  City  of 
Minneapolis,'  passed  July  9,  187G,  and  ap- 
proved July  ITj  I87G,  as  the  same  has  been 
amended  and  is  now  in  force,  and  all  other 
ordinances  of  said  city  now  in  force  or  here- 
after adopted,  so  far  as  applicable." 

It  is  the  contention  of  the  city  that,  by  the 
terms  of  this  ordinance,  the  street  railway 
company  became  subject  to  regulation  by  the 
ordinances  of  the  city  then  in  force,  or  there- 
after adopted,  including  the  right  to  regu- 
late and  control  the  amount  to  be  charged 
«  for  fares  for  the  transportation  of  pas- 
5  sengers. 

*  *In  construing  this  aectton  we  must  bear 
in  mind  that  the  company  then  had,  as  we 
have  heretofore  said,  a  contract  upon  the 
subject  of  fares,  which  limited  the  city  in 
ite  right  to  regulate  the  same  to  a  reduction 
not  below  6  cents  per  paasenger  upon  any 
one  continuous  line.  It  needs  no  argument 
to  demonstrate  that  the  right  to  charge  pas- 
•enger  fares  Is  of  the  very  essence  of  the 
contract,  essential  to  the  operation  and  sue- 
oeaa  of  the  enterprise.     Detroit  v.  Detroit 


Citizens'  Street  R.  Co.  184  U.  S.  368,  3Si, 
40  U  ed.  6B2,  60a,  22  Sup.  Ct.  Rep.  410. 

In  §  8  of  the  ordinance  of  September  19, 
1S90,  it  is  provided; 

"Sec.  6.  Passenger  cars  on  all  said  line* 
shall  run  between  extreme  limits  on  all  ex- 
tensions to  or  near  the  intersection  of  Wash- 
ington avenue  with  Hennepin  avenue,  with- 
out change  to  passengers  traveling  thereon, 
and  after  Novetnbt>r  1,  1890,  said  street  rail- 
way company  shall  issue  transfer  checks  at 
the  junction  of  said  lines  at  Washington  and 
Hennepin  avenues,  to  any  passenger  on  any 
of  said  lines  who  shall  pay  one  full  far^ 
which  transfer  check  shall  entitle  passenger 
so  receiving  the  same  to  a  continuous  pas- 
sage on  either  of  said  connecting  lines;  pro- 
vided, tltat  no  passenger  shall  tie  entitled  to 
more  then  one  transfer  check  for  one  fare; 
and  provided  further,  that  said  transfer 
check  shall  be  used  only  by  the  person  n- 
ceiving  the  same  for  a  continuous  passage, 
and  shall  he  used  on  the  next  car  departing 
on  the  connecting  line  upon  which  it  is  to 
be  used.  And,  if  any  of  the  lines  of  salil 
railway  do  not  connect  at  said  Washington 
and  Hennepin  avenues,  transfer  checks  shall 
be  given  at  the  point  nearest  to  the  crossing 
of  Washington  and  Hennepin  avenues  wher» 
such  lines  do  connect  with  a  line  reaching 
said  junction  point  at  Washington  and  Hen- 

This  is  the  only  section  which  mentions 
the  subject  of  fares,  and  it  is  tlierein  pro- 
vided that  transfer  checks  may  l>e  issued  at 
certain  points  to  persons  paying  "one  fuU 
fare,"  the  transfer  cheek  to  be  used  only  by 
the  person  receiving  the  same,  for  one  con-  x 
tinnous  passage.  ^ 

*  The  rate  of  fare  had  been  fixed  in  the  ordi*  * 
nance  of  July  9,  1875,  and,  if  it  was  intended 
to  change  it,  it  would  seem  clear  that  tho 
parties  would  have  entered  into  new  negotia- 
tions concerning  it,  and  would  have  adopted, 
if  that  was  desirable,  some  definite  measure 
concerning  it.  The  ordinance  of  July  9, 
1875,  was  not  attempted  to  be  repealed,  and 
is  referred  to  in  §  S  of  the  ordinance  of  Sep- 
tember 19,  I8D0,  "as  the  same  as  has  been 
amended,  and  as  now  in  force,"  and  adopt- 
ed, "so  far  as  applicable,"  concerning  thft 
things  mentioned  in  J  S. 

It  is  true  that  by  the  ordinance  of  July  9, 
1875,  there  was  no  right  to  reduce  the  pas- 
senger fare  below  B  cents  over  any  one  con- 
tinuous line  not  more  than  3  miles  in 
length,  to  be  designated  by  the  city  council. 
By  the  terms  of  the  ordinance  of  September 
19,  18S0,  transfers  were  to  be  allowed,  so 
that,  for  one  full  fare,  a  passenger  mig^t 
receive  a  continuous  trip  very  considerably 
exceeding  3  miles  in  length, — it  is  stated  in 
one  of  the  briefs  to  include  a  trip  of  II 
miles.    But  we  do  not  understand  that  tte 
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mMeptanca  of  this  regulation  had  the  effect 
to  ftbri^ftte  the  contract  u  to  the  right  bo 
ahiTge  B  fi.re  of  6  eenti  over  one  eontinuoiu 
line,  that  it,  for  ona  continuous  pasaage. 
Acqnieaeenee  in  a  regulation  which  may  not 
have  been  deemed  injuriom,  and  may  hare 
been  deemed  wiie  and  expedient,  doei  not 
preclude  a  cont^gt  against  the  enforcement 
of  regulations  which  are  injurious  and  tIo- 
Utiie  of  contract  rights.  Los  Angeles  v. 
Loa  Angeles  Cit;  Water  Co.  1T7  U.  S.  eSS, 
S79,  44  Xi.  ed.  886,  8SS,  20  Sup.  Ct.  Bep. 
736. 

Tbe  right  to  future  control  under  S  8  was 
to  include  the  "coiutrucljon,  maintenance, 
and  operation"  of  the  linee  of  the  street  rail- 
way company.  Did  this  undertaking  have 
Um  effect  to  abrogate  the  contract  right 
already  existing,  and  to  aubject  the  company 
for  the  future,  ai  to  the  right  to  charge 
fares,  to  the  diecretion  of  the  city  council  I 
Or  do  the  terms  "construction,  maintenance, 
•ad  operation"  have  reference  to  the  manner 
g  of  oarrying  on  the  business  of  tbe  road,  the 

*  laying  of  Ita  tracks,  tbe  use  of  the  streets, 

•  tha  keeping  up  of'tbe  equipment,  the  safety 
€d  tbe  poHengera  and  the  public,  and  similar 
matter*  not  involving  the  right  to  charge 
fareaf  We  think  these  terma  refer  to  the 
latter  cIems  of  rights  and  privileges.  Such 
]■  the  import  of  the  words  used,  and  the 
•nbjeet  of  rates  of  fare  is  not  mentioned. 
The  ease  already  referred  to,  Detroit  v.  De- 
troit Citiiens'  Street  R.  Co.  184  U.  S.  308, 
46  L.  ed.  6B2,  22  Sup.  Ct  Rep.  410,  is  an 
instructive  one  upon  this  point.  In  that 
•ase  it  waa  held  that  a  street  railway  com- 
pany having  a  valid  contract  giving  it  tbe 
right  to  charge  5  cents  for  the  transporta- 
tion of  each  passenger  did  not  lose  that  right 
by  accepting  the  terms  of  an  ordinance  re- 
MTving  the  right  to  make  such  further  rules, 
•rders,  and  regulations  as  to  tlie  city  council 
may  seem  proper.    184  U.  B.  3S9. 

We  therefore  reach  the  conclusion  that 
when  the  ordinance  complained  of,  that  of 
Fsbruary  9,  1B07,  was  enacted  by  the  city 
eoancil,  the  company  was  the  owner  of  a 
valuable  contract  right  secured  to  it  by  the 
ordinance  of  July,  1S7S,  ratified  by  the  en- 
actment of  the  legislature  of  the  stato  of 
Minnesota  on  March  4,  1879,  which  secured 
to  the  company  for  &f^  years  from  July  1, 
1B73,  tbe  contract  right  to  charge  6  cents 
per  passenger  for  one  continuous  trip.  We 
think  that  the  requirement  of  the  ordinance, 
that  the  company  should  operato  its  roads 
by  the  sale  of  tieketa  six  for  a  quarter,  as 
required  by  the  ordinance  of  February  9, 
1907,  was  an  enactment  by  legislative  au- 
thorifrf  which  impaired  the  obligation  of  the 
saab«et  thus  held  and  owned  by  the  com- 
plsioant  company.  We  therefore  reach  the 
•ODclusion   that  tha  decree  of  ths  circuit 


court  enjoining  the  execution  of  the  ordi- 
nance, for  the  reasons  stated,  should  be 
affirmed. 

An  examination  of  the  decree,  however, 
shows  that  it  goes  beyond  the  necessities  it 
the  case  in  specifically  decreeing  that  tha 
complainant  company  ia  r  corporation 
organized  under  title  I  of  chapter  34  of  the 
Statutes  of  Minnesota  for  the  year  1660, 
with  charter  rights  as  alleged  in  the  amend- 
ed hill.  It  also  decrees  that  the  contract 
under  ths  ordinances  of  July  9,  1876,  and  . 
July  18,  1878,  as  raUfied  by  tha  act  of  a 
*Uarah  4,  187D,  constituted  a  contract  for  ? 
and  during  the  term  of  complainant's 
charter,  as  alleged  in  the  amended  bill.  In 
the  amended  bill  It  is  alleged  that  tbe 
charter  rights  of  the  company  were  extend- 
ed to  March  1,  1937;  this  is  undoubtedly 
averred  because  of  the  amendment  to  tha 
charter  which  appears  in  the  record,  extend- 
ing the  torm  of  tiie  company's  corporate  life 
until  that  time.  The  decree  as  it  stands 
might  be  constmed  as  establishing  a  oon- 
traot  to  endure  until  March,  1937. 

All  that  was  neoeasary  to  adjudge  was 
that  tha  company,  by  virtue  of  the  ordi- 
nance of  July  9,  167S,  as  amended  in  July, 
1878,  as  ratified  and  confirmed  by  the  oat 
of  the  legislature  of  tbe  stats  of  Minnesota 
of  March  4,  1879,  constituted  a  valid  con- 
tract for  the  term  of  fifty  years  from  July 
1,  1873,  which  ia  still  ao  far  in  force  as  to 
prevent  the  city  council  from  reducing  tha 
rate  of  fare  below  the  sum  of  5  cents  for 
each  passenger  for  one  continuous  passaga, 
and  enjoining  the  city  from  publishing  and 
enforcing  the  ordinance  of  February  B,  1907, 
because  the  same  impaired  the  obligation  of 
the  subsisting  contract  aforesaid. 

The  decree  of  the  Circuit  Court  should  be 
modified  so  a*  to  meet  these  requirements, 
and,  so  modified,  affirmed. 

{zis  a.  a.  tsi.i 


BENJAMIN  T.  CA8TLEMAN. 


I.  Tbe  contention  Ibat  there  was  no  valid 
service  of  process  upon  a  foreign  corporato 
defendant  in  a  suit  removed  l^  it  from  a 
stato  to  a  Federal  court,  because  the  cor- 
poration was  not  doing  business  in  the 
stato,  and  tbe  person  attempted  to  be  served 
was  not  its  agent  at  that  time,  involves  tha 
jurisdiction  of  tbe  latter  court  as  a  Fed- 
eral court,  so  as  to  sustain  a  direct  review 
of  the  judgment  of  that  court,  under  the 
act  of  March  3,  1801  (26  Slat,  at  I*  «27 
chap.  517.  U.  a.  Comp.  Stat.  1901,  p.  MSi, 
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I  B,  bj  writ  of  error  from  the  Federal  Sn- 
prame  Conrt 

[Bd.  Not*.— For  < 
Dig.  I  US.*] 

CouiiTs  (I  3S5*)— EtBSOB  TO  OnouiT  Oouxr 

— JUBIBDKTnOH    BXLOW— How    QUXflTION 
RUSBD. 

Z.  The  ^ueation  of  the  jurisdietton  of  the 
Federal  circuit  court  muit  be  regarded  as 
fairly  preBented,  bo  ■■  to  Bustaia  a  writ  of 
•rror  from  the  Federal  Supreme  Conrt,  un- 
der the  aot  of  March  3,  1891,  g  6,  deapite 
the  iudefiniteDGBB  of  the  allegBtions  of  the 
pleft  to  the  jurisdiction,  where  the  eertifl- 
cat«  below  Htatea  that  the  defendant  raised 
by  BUch  plea  the  objeotionB  that  it  waa  a 
foreign  corporation  not  doing  buiincBB  in 
the  state,  and  that  the  person  attempted  to 
be  served  waa  not  its  agent  at  the  time,  and 
ahowB  that  the  court  did  not  eonilder  the 
affldaTita  which  the  bill  of  exceptions  states 
were  filed,  but  overruled  the  plea  on  tbe 
Bole  ground  that  the  facta  statad  in  the  re- 
turn of  the  sheriff  to  the  summona  were 
eonclUEive,  and  also  recites  that  when  the 
case  was  filed  for  trial  the  same  objection 
waa  made  and  overruled  for  the  aame  rea- 


[Bid.  Not 
Dig.  i  saG.< 


Note.— For  other  osshs,  ■••  Ooarl^  Dm. 


3.  The  validity  of  the  service  of  process 
Upon  a  foreign  corporate  defendant  is  open 
In  a  Federal  circuit  court  after  the  cause 
has  beeb  removed  to  that  court  from  a 
■tat«  court,  on  the  petition  of  such  defend- 
ant. 

[Bd.   Note.— For  other  osae*.   see   RaiaoTal  o( 
Cauies,  Cent  Dig.  9  233;    Dao.  Dig-  9  lU'*! 
COBF0BATT0«B    (S    668*)— PROCESO—SIB  VICE 

ow  Foariaur  ConpoiiATTon. 

4.  A  foreign  corporation  can  be  served 
with  process  within  tbe  atate  only  whan  it 
ia  doing  buiiness  therein,  and  such  serviae 
must  be  upon  aa  agent  who  repreBents  tbo 
eorporetion  and  Its  business. 

[Bd.  Note.- For  etbsr  oaaa^  ss*  OorporatloBS, 
Cent.  Dif.  II  leOS-ESZT;    Dso.  Die  I  «!*] 

Removal  of  Causes  (|  112*)— Pbqoms— 

Sbbvice — CoNCLiisivEnEss  OF  RcrnH — 

Bffeot  of  ReuovaIb 

6.  The  return  of  the  sheriff  of  the  state 
•ourt  is  not  conclusive  upon  the  question  of 
the  validity  of  service  of  proocBB,  where  tbe 
cause  has  been  removed  to  a  Federal  cir- 
cuit court  by  a  defendant  who  raises  by  plea 
to  the  jurisdiction  the  objectjon  that  it 
was  a  foreign  corporation  not  doing  busi- 
ness within  the  state,  and  that  the  person 
served  with  process  was  not  Its  agent  at 
that  time. 

lEd.  Nots.- For  othar  eases,  see  Ssmoval  of 
Caussa.  CanL  Die.  |  231;    D*e.  Dig.  I  111.*] 

GODHTs  (i  338»)— Ftobbal  CouBTfl— Fol- 
LOWiRS  Bt^ts  Laws  aso  Decisions. 
e.  In  cases  which  concern  the  jurisdiction 
of  the  Federal  courts,  notwithstanding  the 
proviBiona  of  the  so-called  conformity  act, 
iJ.  8.  Rev.  SUt.  S  flU,  U.  8.  Comp.  8Ut 
1901,   p.   064,   neither   the   sUtiites   of   the 


state  nor  the  deolslons  of  Its  conrts  are  eon- 
alnsive  upon  the  Federal  courts. 

[Bd.  Nots.- For  otlisr  csaes,  see  Courts,  OsMt. 
DIa.  I  tOi;    Dec.  Dia-  1  U3-<] 

GODSiB  (I  280*)- Fbdesal  Ooubt»— Bn- 
DEscB  —  Affidavits  Filid  but  wot  0»- 

FESKD  IK  BVIDEROK. 

7.  Affidavits  filed  in  connection  with  « 
plea  to  the  jurisdiction,  whether  actually 
oD'ered  to  be  read  in  evidence  or  not,  should 
be  considered  by  a  Federal  circuit  court  in 
deciding  the  question  raised  by  a  plea  to 
the  jurisdiction,  setting  up  the  objection 
that  the  defendant  was  a  foreign  corpora- 
tion not  doing  busineBs  in  the  state,  SLod 
that  the  person  attempted  to  be  served  with 
process  was  not  its  agent  at  that  time. 

[Bd.  Nota— ror  otlior  OMea,  mb  Courts,  Dec 
Dlf .  t  !*C-1 

[No.  M.] 

Argued  and  submitted  December  3,  IBOO. 
Decided  January  3,  IBIO. 

IN  ERROR  to  the  Circuit  Conrt  of  tha 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  overrul- 
ing a  plea  to  the  jurisdiction,  setting  up 
tbe  objection  that  tbe  defendant,  on  wboss 
petition  the  cause  was  removed  from  a  atate 
court,  was  a  foreign  corporation  not  doing 
bustnesa  in  tha  state,  and  that  the  person 
attempted  to  be  served  with  process  was  not 
its  agent  at  that  time.  Reversed  and  !•• 
manded  with  directions  to  dismiss  the  cauas 
for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Ifessrs.  Z«e  W.  Grant  and  P.  R.  Ssnuedx 
for  plaintiff  in  error. 

Mr.  Benjamin  T.  Oastleman,  im  pro- 
pria persona,  and  Messrs.  Rassienr,  Schnnr- 
maclier,  A.  Rassieur  for  defendant  in  error.  ^ 

*  Mr.  Justice  Day  delivered  the  opinion  of  • 

the  court: 

This  case  comes  here  under  g  S  of  the 
court  of  appeals  act  (28  Stat,  at  L.  827, 
chap.  617,  U.  S.  Comp.  SUL  IBOl,  p.  540), 
upon  a  csrtificate  from  the  circuit  court  of 
the  United  States  for  ths  eastern  district 
of  Missouri,  presenting  a  question  of  the 
jurisdiction  of  that  court  to  entertain  a 
suit  brought  by  Benjamin  T.  Oastleman,  de- 
fendant in  error,  against  the  Mechanical 
Appliance  Company,  plaintiff  in  error,  to  re- 
cover for  ths  breach  of  a  certain  alleged 
contract  concerning  the  making  and  delivery 
of  massage  motors. 

The  action  was  originally  brought  In  ths  a 
circuit  court  of  the  city  of  St,  Louis,  in  q 
the  state  of  Missouri,  and  the 'Mechanical  * 
Appliance  Cotcpany,  a  foreign  corporatioa. 
then  defendant,  removed  the  case  to  ths  cir- 
enit   court   of   the   United    States    for   the 
eastern  district  of  Missouri  upon  the  ground 
of     diverse     citizenship.       After    the     case 
reached  the  United  States  circuit  court,  the 
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bill  of  esceptioDB  ahowi  that  a  motion  to 
quaih  the  summons  snd  certain  affidavits 
were  witbdrawn,  and  a  plea  to  tbe  juris- 
diction was  filed. 

Th«  original  Hirlce  of  lummona  in  the 
■tat«  court  bad  been  made  bj  the  sheriff, 
who  returned  the  lummons  ts  follows: 

"Served  this  writ  at  the  eltj  of  St.  Louis, 
Missouri,  on  the  within  named  defendant, 
the  Mechanical  Appliance  Company  (a  cor- 
poration], this  2gth  day  of  December,  1906, 
by  delivering  a  copj  of  the  writ  and  peti- 
tion furnished  b;  the  clerk  to  Dudley  Sbaw, 
agent  of  tlie  said  defendant  corporation,  he 
being  in  said  defendant's  uaual  business  of- 
fice and  in  charge  thereof.  The  president 
or  other  chief  ofBeer  of  said  defendant  could 
not  be  found  in  the  city  of  St.  Louie  at  the 
time  of  MTvice." 

In  the  plea  to  the  jurisdiction,  in  the 
circuit  eouit  of  the  United  SUtes,  the  plain- 
tiff in  error  set  up; 

"1.  That  it  is  a  corporation,  organized 
nnder  the  laws  of  the  state  of  Wisconsin; 
that  it  has  never  taken  out  a  licenae  to  do 
business  in  the  etaU  at  Missouri;  and  that 
at  the  time  of  the  alleged  service  of  the 
writ  of  summons  herein  as  set  out  in  the 
return  of  the  sheriff,  to  wit,  2Sth  day  of 
December,  1906,  the  defendant  did  not  hate 
any  agent,  office,  or  place  of  business  in  the 
dty  of  St.  Louis  or  in  the  state  of  Missouri. 

"2.  That  the  person  upon  whom  service 
wu  attempted  to  be  had  by  tbe  sheriff,  and 
to  whom  a  copy  of  the  summons  and  peti- 
tion was  delivered,  to  wit,  Dudley  Shaw, 
was  not  and  had  not  been  for  some  time 
prior  thereto  an  officer,  agent,  or  employee 
of  this  defendant.  That  said  Dudley  Shaw 
waa  not,  at  the  time  of  the  delivery  of  the 
■nmmons  herein  to  bim  by  the  sheriff,  In 
charge  of  defendant's  usual  business  office, 
Q  or  in  defendant's  usual  business  office  in  tlie 
J  elty  of  St.  Louis,  tor  the  resson  that  tliis 
■  defendant  had,  at  said  time,  no'business  of- 
Ilea  nor  any  other  office  in  the  city  of  St. 
Louis,  state  of  Missouri." 

Certain  affidavits  are  aet  out  in  the  bill 
of  exceptiona,  and  it  ia  therein  stated  that 
they  were  filed.  Two  affidavits  appear  to 
have  been  filed  in  support  of  the  plea  to 
the  jurisdiction,  and  one,  by  the  plaintiff, 
in  opposition  thereto.  In  the  certificate  the 
teamed  circuit  judge  states: 

"I  hereby  certify  that  in  this  cause  the 
following  question  of  jurisdiction  arose;  the 
defendant  filed  a  plea  to  the  jurisdiction  of 
the  court  on  the  ground  that  it  was  a  oor- 
porstion  organised  under  the  laws  of  the 
•tate  of  Wisconsin,  that  it  has  no  office, 
place  of  business,  or  agent  in,  and  was  not 
doing  business  In,  the  state  of  Missouri  at 
tke  time  of  the  service  of  summons  herein, 
■Jid  that  the  person  served  with  the  process 


herein  was  not  the  agent  of  the  defendant 
at  the  time  of  said  service.  Defendant  filed 
affidavit  in  support  of  the  plea.  I  over- 
ruled the  plea  on  the  ground  that  the  facts 
stated  in  the  return  of  the  sheriff  to  tbe 
summons  were  conclusive  on  the  defendant 
and  could  not  be  controverted  by  it.  When 
the  cause  was  called  for  trial,  the  seme  ob- 
jection waa  made  by  the  defendant,  and 
overruled  for  the  same  reason.  The  ques- 
tion  only  of  jurisdiction  of  the  court  is, 
therefore,  hereby  certified  to  the  Supreme 
Court  of  the  United  States  for  its  decision 
thereon." 

It  is  settled  that  a  question  of  this  char- 
acter involves  the  jurisdiction  of  the  circuit 
court  as  a  Federal  court,  and  may  be 
brought  here  by  writ  of  error  under  g  6  of 
the  court  of  appeals  act  of  1891.  Reming- 
ton T.  Central  P.  K.  Co.  IBB  U.  S.  95,  4S 
L.  ed.  969,  26  Sup.  Ct  Rep.  677. 

It  is  contended  by  the  defendant  in  error 
that  the  plea  to  the  jurisdiction  did  not 
definitely  state  that  the  corporation  defend- 
ant was  not  doing  business  in  the  state  of 
Missouri  at  the  time  of  the  attempted  serv- 
ice; and,  furthermore,  that  the  affidavits 
were  not  shown  to  have  been  offered  in 
evidence,  although  the  bill  of  exceptions 
states  that  tbe  same  were  filed.  The  cer-  ^ 
tificate  of  the  judge,  which  is  required  by  S 
statute  iu'order  to  bring  the  case  to  this  * 
court,  states  that  the  defendant  raised,  by 
plea  to  the  jurisdiction,  the  grounds  of  ob- 
jection that  it  was  a  foreign  corporation, 
having  no  office,  place  of  business,  or  agent 
in,  and  was  not  doing  business  in,  the  state 
of  Missouri  at  the  time  of  the  service  of 
summons,  and  that  the  person  served  with 
the  process  was  not  the  agent  of  tbe  de- 
fendant at  the  time  of  said  service. 

The  certificate  sbows  that  the  court  did 
not  consider  the  affidavits,  and  overruled 
the  plea  on  the  sole  ground  that  the  facta 
atated  in  tlie  return  of  the  sheriff  to  the 
summons  were  conclusive,  and  could  not  be 
controverted  by  the  defendniit.  It  is  also 
stated  in  the  certifleate  that,  when  the  case 
was  called  for  trial,  the  same  objection  was 
made  and  overruled  for  the  same  reason.  In 
the  light  of  this  certificate  and  the  state- 
ments of  the  bill  of  exceptions,  we  think  it 
must  be  regarded  that  the  question  was 
fairly  before  the  court,  notwithstanding  the 
somewhat  meager  allegations  of  the  plea  in 
this  respect,  and  presented  the  question, 
which  it  is  certified  was  decided,  upon  plea 
and  objections  attaelting  tbe  jurisdiction  of 
the  court,  because  the  corporation  was  not 
doing  business  in  the  state  of  Missouri, 
and  the  person  attempted  to  be  served  was 
not  fts  agent  at  that  time. 

In  a  memorandum  opinion  it  is  indicated 
that  the  learned  judge  in  the  court  below 


3,Google 


128 


SO  SUFRBMB  COUET  EEPORTEB. 


OOT.1 


followed  *  preTiona  ruling  In  the  aune 
court;  and  it  la  atated  tbat  it  ii  the  U.n 
of  Missouri,  as  held  b;  its  highest  court, 
that,  in  a  case  of  this  kind,  a  return  of 
this  character  is  coDclusive  upoD  the  parties. 
But  it  is  well  settled  that,  after  remaral 
from  the  state  to  the  Federal  court,  the 
moving  party  has  a  right  to  the  opinion  ot 
the  Federal  court,  not  only  upon  the  ques- 
tion of  the  merits  of  the  ease,  but  as  to  the 
validity  of  the  service  ot  procesH.  Wabash 
Western  R.  Co.  v.  Brow,  184  U.  S.  271,  27B, 
41  L.  ed.  431,  434,  IT  Sup.  Ct.  Rep.  12Q. 

It  Is  equally  well  settled  in  the  Federal 
jurisdiction  that  a  foreign  corporatEon  can 
be  served  with  process  within  the  state  only 
I,  when  it  is  doing  business  therein,  and  that 
*  such  service  must  he  upon  an  agent  who 
>  represents  the  corporation  *in  its  business. 
This  subject  underwent  extensive  considera- 
tion in  the  case  of  Goldey  v.  Morning  News, 
16fl  U.  3.  618,  3B  L.  ed.  617,  IE  Sup.  Ct 
Rep.  559,  and  the  rule  is  there  stated  by 
Mr.  Justice  Gray,  speaking  for  the  court,  as 
follows: 

"Service  of  mesne  process  from  a  court  ot 
a  atate,  not  made  upon  the  defendant  or  hia 
authorized  agent  within  the  atate,  although 
there  made  in  some  other  manner  recognized 
as  valid  by  its  legislative  acts  and  judicial 
decisions,  can  be  allowed  no  validity  In  tbs 
circuit  court  of  the  United  States  after 
the  removal  of  the  case  into  that  court,  pur- 
suant to  the  acts  of  Congress,  unless  the  de- 
fendant can  be  held,  by  virtue  of  a  general 
appearance  or  otherwise,  to  have  waived  the 
defect  in  the  service,  and  to  have  anbmlt- 
ted  himself  to  the  jurisdiction  of  the  court" 

In  view  of  the  principles  thus  determined, 
we  think  the  return  of  the  sheriff  of  the 
state  court  was  not  conclusive  upon  the 
question  of  service.  For  when  the  question 
waa  raised  in  the  circuit  court  of  the  United 
States,  the  Jurisdiction  of  the  court  would 
fall  If  It  appeared  that  the  corporation  at- 
tempted to  be  served  was  not  doing  business 
in  the  state  of  Missouri,  and  the  attempted 
service  was  not  upon  one  of  its  agent.  Con- 
ley  V.  Mathieson  Alkali  Works,  190  U.  S. 
406,  47  L.  ed.  1113,  23  Sup.  Ct  Rep.  728;  Bt. 
Clair  V.  Cm,  lOB  U.  S.  330,  27  L.  ed.  222, 
1  Sup.  Ct.  Rep.  354;  Peterson  v.  Chicago,  R. 
I.  ft  P.  R.  Co.  205  U.  8.  394,  61  L.  ed.  841, 
27  Sup.  Ct  Rep.  613;  Green  v.  Chicago  B. 
ft  Q.  R.  Co.  205  U.  S.  630,  61  L.  ad.  816, 
27  Sup,  Ct  Rep.  BBS. 

Defendant  in  error  cites  the  caae  of  Smoot 
T.  Judd,  184  Mo.  608,  83  S.  W.  481,  in 
which  it  was  held  that  whera  a  sheriff's  re- 
turn recited  a  personal  service  of  process 
which  was  false,  the  remedy  of  the  unserved 
defendant  against  whom  judgment  by  de- 
fault bad  been  taken,  in  the  absence  of  fraud 
«n  the  part  of  the  plaintiff  in  the  suit. 


was  in  an  action  on  the  sheriff's  bond  for 
damages  for  the  false  return,  and  not  by  a 
guit  to  Bet  aside  tlie  sheriff's  sale  and  deed 
made  in  pursuance  of  the  default  judgment 
It  is  to  be  noted,  in  this  connection,  that 
the  attack  upon  the  service  in  that  case 
was  made  after  judgment,  and  not,  aa  In  ^ 
the  present  case,  by  a  motion  to  set  aside  ^ 
the  •service  of  summons,  or  a  plea,  to  the  * 
jurisdiction  over  the  person.  Moreover,  in 
cases  which  concern  the  jurisdiction  of  the 
Federal  courts,  notvrithstanding  the  so-called 
conformity  act  (Revised  Stat  g  914,  U.  B. 
Comp.  Stat  1901,  p.  6B4),  neither  the  stat- 
utes of  the  state  nor  the  decisions  of  ita 
courts  are  conclusive  upon  the  Federal 
courts.  The  ultimate  determination  of  such 
questions  of  jurisdiction  is  for  this  court 
alone.  Western  Loan  ft  Sav.  Co.  v.  Butts 
ft  B.  Qonsol.  Min.  Co.  210  U.  S.  368,  36B; 
62  L.  ed.  1101,  1102,  28  Sup.  Ct  Rep.  720j 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  8.  194, 
37  h.  ed.  699,  13  Sup.  Ct.  Rep.  859. 

Defendant  in  error  also  relies  upon  the 
caaea  of  Walker  v.  Robbius,  14  How.  684, 
14  L.  ed.  662,  and  Knox  County  v.  Harsh* 
man,  133  U.  S.  162,  33  L.  ed.  686,  10  Sup. 
Ct  Rep.  267.  Neither  of  these  cases  con- 
trola  the  one  under  consideration.  In  Walk- 
er V.  Bobbins  a  bill  in  equity  was  filed  to 
enjoin  enforcement  of  a  judgment  at  law, 
entered  upon  a  false  return  of  a  marshal 
in  tha  circuit  court  of  the  Mississippi  dia- 
trict.  This  court  held  that  a  bill  in  equity 
would  not  lis  for  such  purpose,  and  further, 
that  the  return  was  not  false,  and,  if  It 
were,  the  defendant  Walker  waived  the  want 
of  service  by  pleading  to  the  merits  of  the 
action.  It  was  there  said  by  Mr.  Justiea 
Catron,  delivering  the  opinion  of  the  courti 
"In  eases  of  false  returns  affecting  the  de- 
fendant where  the  plaintiff  at  law  is  not  at 
fault,  redress  can  only  he  had  in  the  court 
of  law  where  the  record  waa  made;  and.  It 
relief  cannot  he  had  there,  the  party  In- 
jured must  seek  his  remedy  against  tha 
marshol." 

The  caae  was  decided  upon  the  ground* 
which  we  have  stated,  and  the  language 
quoted  and  relied  npon  by  the  defendant  in 
error  is  very  far  from  indicating  that  a 
party  might  not  appear  specialty  and  ob- 
ject to  service  of  summons,  and  move  to  set 
aside  the  same,  and  to  dismiss  the  action 
upon  the  grounds  which  are  involved  In  tha 
case  at  bar. 

In  Knoz  County  v.  Harshman,  &  bill  in 
equity  waa  filed  for  an  injunction  against 
the  prosecution  of  a  writ  of  mandamus  to 
enforce  tha  levy  of  a  certain  tax  against 
the  county.  The  bill  alleged  that  neither 
the  county  eourt  nor  any  of  tbs  judges  ^ 
thereof  had  any  notice  of  the  auit  until  after  J 
the  end  of  tbe'tenn  at  which  judgment  waa  * 
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rendered,  and  that  no  aerrice  of 
WM  mada  upon  Frank  P.  HaJl,  the  eonnty 
clerk,  fts  waa  stated  in  the  marshal's  re- 
turn.  This  court,  in  an  opinion  by  Mr. 
Justice  Gray,  held  that  a  court  of  equity 
voald  not  interfere  with  the  judgment, 
under  the  eireumstanees  shown,  and  as  to 
the  officer's  return  of  service  of  copy  of 
the  summons  on  the  clerk,  if  false,  no  fraud 
having  been  charged  or  proved  against  the 
petitioner,  redress  must  be  sought  in  an  ac- 
tion at  law,  and  sot  by  ■  bill  in  equity; 
and  that,  if  the  questions  of  fact  oould  be 
considered  as  open  in  the  case,  the  proof 
at  the  hearing  showed  that  service  hod,  in 
fact,  been  made. 

Neither  of  these  eases  involved  the  right 
of  the  defendant  to  appear  upon  attempted 
service  in  an  action  at  law,  and  by  motion, 
or  plea  for  that  purpose,  raise  the  ques- 
tion of  jurisdiction  over  his  person.  The 
ease  of  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  B.  271,  41  L.  ed.  431,  17  Sup.  Ct 
Bep.  126,  is  much  closer  in  its  analogy  to 
the  case  at  bar.  In  that  ease  suit  was  com- 
menced in  the  state  court,  in  Miebigan, 
against  the  Wabash  Western  Railway  Com- 
pany, to  reeover  in  an  action  for  damages. 
The  service  of  summons  and  copy  of  the 
declaration  was  made  upon  one  Hill,  ai 
agent  of  the  company.  The  case  was  re- 
moved to  the  Federal  court  for  the  eastern 
district  of  Michigan,  The  railroad  com- 
pany thereupon  appeared  and  moved  to  set 
a«d«  the  declaration  and  rule  to  plead,  upon 
tbe  ground  of  want  of  jurisdiction,  and  filed 
an  affidavit  showing  that  Hill,  upon  whom 
tits  service  had  been  attempted,  was  the 
freight  agent  of  the  Wabash  Railroad  Com- 
pany, a  corporation  which  owned  and  oper- 
ated a  railroad  from  Detroit  to  the  Michi- 
gan state  line,  and  was  not  an  agent 
of  the  Wabash  Western  Railway  Company, 
the  defendant  in  the  suit;  and,  at  the  time 
of  the  attempted  service,  the  defendant  did 
not  own,  operate,  and  control  any  railroad 
in  the  state  of  Michigan,  bad  no  place  of 
business  therein,  and  wag  not  doing  busi- 
ness within  the  state.  The  action  was  over- 
g  ruled  by  the  circuit  court,  the  objection  to 
'  the  jurisdiction  was  renewed  when  the  de- 
•  fendant  filed  its'plea  and  before  trial  in 
the  case,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  Brow. 

The  court  of  appeals  for  the  sixth  circuit 
beld  that  the  filing  of  the  petition  for  re- 
moval, in  general  terms,  had  effected  the 
appearance  of  the  Wabash  Western  Railway 
Company  to  the  action.  This  court.  In  an 
opinion  by  Mr.  Chief  Justice  Fuller,  held 
that  the  record  disclosed  that  the  corpora- 
tion, at  the  time  of  the  attempted  service, 
was  neither  incorporated  nor  doing  business, 
nor  had  koj  sgent  nor  property,  within  the 


state  of  Michigan,  and  that  the  individual 
upon  whom  servica  had  been  attempted  waa 
not  the  agent  or  an  oStor  of  the  corpora- 
tion, and  therefore  no  jurisdiction  was  ac- 
quired over  the  person  of  the  defendant  by 
the  attempted  service;  and,  further,  that  the 
petition  for  removal  did  not  effect  an  ap- 
pearance in  the  case,  consequently  revers- 
ing the  judgment  of  the  circuit  court  of  ap- 
peals, and  remanding  the  case  to  the  cir- 
cuit court,  with  directions  to  grant  a  new 
trial,  and  to  sustain  the  motion  to  set  asid* 
the  service  and  dismiss  the  action. 

The  circuit  court  should  have  consid- 
ered the  question  upon  the  issues  of  fact 
raised,  as  to  the  presence  of  the  corpora- 
tion in  Missouri  and  the  authority  of  the 
agent  upon  whom  service  had  been  attempt- 
ed. It  is  true,  as  suggested  tty  the  defend- 
ant in  error,  that  the  affidavits  appearing 
in  the  bill  of  exceptions  are  stated  to  have 
been  filed,  and  there  is  no  definite  statement 
that  they  were  offered  to  be  read  in  evi- 
dence, but  we  think  It  is  apparent  that  they 
were  Sled  for  that  purpose.  No  objection 
appears  in  the  record  to  the  filing  of  the 
affidavits;  on  the  other  hand,  it  appears  that 
the  plaintiff  below  also  filed  an  affidavit. 
These  affidavits  are  made  part  of  the  rec- 
ord by  a  bill  of  exceptions  and  we  think 
they  should  have  been  oonsidered  upon  the 
question  of  jnrisdiction. 

As  ws  have  already  Indicated,  the  learned 
circuit  court  was  in  error  in  holding  that 
the  return  of  the  sheriff  in  the  state  court 
concluded  the  parties,  and  had  it  considered 
the  affidavits  exhibited  in  the  bill  of  excep- 
tions, as,  in  our  view,  it  should  have  done, « 
the  conclusion  would  have  been  reached  that  ^ 
the'welght  of  the  testimony  disclosed  that  ' 
the  defendant   corporation  was  not  doing 
business  in  the  state  of  Missouri  at  the  time 
of    the   attempted   service   of    process,    and 
that  the  person  named  in  the  return  of  the 
sheriff  was  not  at  that  time  the  duly  au- 
thorised agent  of  the  defendant  corporation. 

Holding  these  views,  the  judgment  of  the 
Circuit  Court  ii  reversed,  and  the  eaus* 
remanded  to  that  court  with  directions  to 
dismiss  tlie  ease  for  want  of  jurisdiction. 

Reversed- 


(tu  V.  B.  cs.) 
UARCELO  TIQIAO,  Plff.  In  Err.  and  Appt. 


GoTTBTB  (I  887*>— Mod*  of  Emtibw— Pno- 

CUDIHO   VOB   IiUfD   BWIIBTXl.TIOir. 

1.  Writ  of  error,  and  not  appeal,  is  the 
proper  proceeding  to  obtain  a  review  in  the 
Federal  Supreme  Court  of  a  judgment  of 
the  supreme  oourt  of  the  Philippine  Islands, 
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affirming  k  judgment  of  tha  oonrt  of  land 
rcgiitratioD,  which  denl«d  regUtrAtion  of  a 
tnui  of  land. 

[Bd.  Nat*.— m-  otfcar  mam,  m*  Oaorti.  Dm. 


2.  A  grant  of  public  land  in  the  VbU'^v 
pine  Islanda,  mado  bj  subordinate  Spanisli 
oiEcials,  receives  no  support  from  the  de- 
cree of  the  Spanish  Cortea  of  January  4, 
1813,  where  the  conditions  of  that  decree 
were  not  fulfilled. 

[Kd.  Kots.— Tor  other  caa».  Ma  Public  Luidi, 
Dk.  Dig.  I  208.1 

Adverse    PoBSEsaion    (|    71*)  —  Public 
Lakds— Void  Aqreeuent. 

3.  A  wholly  unauthorized  grant  of  nubile 
land  in  the  Philippine  Islands  b;  subordi- 
nate Spanish  officials,  ahowing  ita  invalid- 
ity on  ita  face,  cannot  serve  as  the  basia 
of  a  prescriptive  title  under  the  Spanish 
royal  decree  of  June  25,  18S0,  under  which 
a  prescriptive  right  can  be  founded  on  poa- 
seesion  for  tan  years  under  just  title  and 
in  iniod  faith. 

CBd.  Note.— For  otb«r  eases,  ms  AAven*  Fw- 
seuloD.  Dec.  m«.  |  n.»] 

[No.  37.] 

Submitted  November  30, 1909.    I>ecideil  Jan- 
uary 3,  1010. 

IN  ERROR  to,  and  APPEAL  from,  the  Su- 
preme Court  of  the  Fbtlippine  lalands 
to  review  a  judgment  affirming  a  judg- 
ment of  the  Court  of  Land  Registration, 
which  denied  registration  of  a  tract  of  land, 
Appeal  dismissed.  Judgment  affirmed  on 
writ  of  ernr. 

See  sama  caae  below,  7  Philippine,  80. 

The  facts  ar«  atated  in  the  opinion. 

Measra.  Aldia  B.  Broirae,  Alexander 
Brltton,  J.  H.  Blonnt,  and  £vaiia 
Bronn«  for  plaintiff  in  error  and  appel- 
lant. 

Solicitor  General  Bowera  and  Mr.  P»iil 
Cliarllon  for  defendanta  in  error  and  ap- 

■     *lir.  Justice  Holmes  delivered  the  opinion 
of  the  court; 

Thia  ease  comes  by  writ  of  error  and  ap- 
peal from  a  judgment  of  the  supreme  court 
of  the  Philippine  Islands,  affirming  a  judg- 
ment of  the  court  of  land  registration,  which 
denied  registration  of  a  tract  of  laud.  It 
ii  admitted  that  the  facts  aa  found  by  thi 
two  courts  mar  be  aianmed  to  be  true  (Rear 
Til  T.  nanu,  21&  D.  a  IS,  H  L.  ed.  — , 
80  Sup,  Gt  Bep.  1) :  but  apart  (ram  the  coH' 
mrrenee  of  the  eourts  below,  the  proper  pro- 
eeeding  in  a  ease  of  this  kind  is  by  writ  of 
•rrOT,  and  therefore  the  appeal  is  dismissed 
(Cari&o  T.  Insular  Oovemmeut,  212  U.  S. 
MS,  St  L.  ed.  B04,  29  Sup.  Ct  Rep.  334) 


much  being  establiahed,  the  grounds  am 
which  tha  plaintiff  in  error  can  elatm  title 
may  be  stated  in  a  few  words.  On  Jul^ 
13,  1873,  the  gobemadordllo  and  principles 
of  the  town  of  Mabalaeat,  in  the  province 
of  Pampanga,  Liuon,  executed  an  inatm- 
ment,  marked  0.  K.  by  the  parish  priest, 
purporting  to  grant  the  land,  with  qualiflea- 
tions  not  needing  to  be  noticed,  to  one  Rafael 
Lacaon,  under  whom  ths  plaintiff  in  error 
claims.  Possession  was  held  until  188G,  and 
since  then  has  been  abandoned.  The  land 
was  public  land.  The  questions  brought  bare 
were  whether  the  original  grant  was  valid, 
or,  if  not.  whether  the  posseaaion  that  fol- 
lowed it  without  interruption  for  ten  years 
and  more  conferred  title  by  prescription  un- 
der the  royal  decree  ol  June  25,  1880.  This 
decree  states  the  rule  of  prescription  in  the 
usual  terms  of  the  civil  law.  It  confers 
ownership  on  those  who  shall  establish  that 
they  have  possessed  the  lands  in  question 
for  the  requisite  time  under  just  title  and 
in  good  faith.     See  Civil  Code,  arts.   lSS7,ie 

1062. 1963.  :; 

*As  we  understand  the  later  briefs  filed  in  * 
behalf  of  the  plaintiff  in  error,  the  vain  at- 
tempt to  justify  the  grant  under  the  Recopl- 
laciOn  de  Lejea  de  laa  Indias,  bk.  4,  title 
12,  Law  I,  is  given  up,  and  therefore  we 
shall  spend  no  time  upon  that.  There  Is, 
however,  an  effort  to  support  it  Wi- 
der a  decree  of  January  4,  1813.  1 
Reynolds,  Spanish  A  Mexican  Land  Laws, 
33.  This  was  a  scheme  of  the  Cortea 
to  reduce  public  and  Crown  lands  to  private 
ownership,  after  reserving  one  halt  for  the 
public  debt.  When  certain  preliminaries  had 
been  accomplished,  aa  to  which  we  have  no 
information,  the  other  half  was  to  be  al- 
lotted in  the  first  place  to  retired  officers 
and  soldiers  who  had  served  in  the  present 
war,  etc.,  as  a  patriotre  reward.  Of  the 
remaining  land,  there  was  to  be  given, 
gratuitously  and  by  lot,  to  every  resident 
of  the  respective  towns  who  applied,  a  tract, 
under  certain  limitations.  The  proceedings 
on  these  grants  were  to  be  had  by  the  con- 
stitutional common  councils,  and  the  pro- 
vincial deputations  were  to  approve  them. 
Although  thia  decree  purported  to  apply  to 
Crown  lands  "in  the  provinces  beyond  the 
sea"  as  well  as  to  those  in  the  Peninsula, 
it  would  seem,  on  the  face  of  it,  to  have  been 
intended  for  Spaniards,  and  to  have  had 
but  doubtful  reference  to  the  nativea  of  con- 
quered territory. 

But  there  are  other  answers  to  the  sug- 
gestion that  are  free  from  doubt.  The  de- 
cree has  been  aaid  to  have  been  repealed 
in  the  following  year.  United  States  v. 
Clarke,  S  Pet.  436,  4S9;  8  L.  ed.  1001,  1008; 
Hall,  Mexican  Law,  48.  But  compare  United 
SUtes  T.  Tallejo,  1  Black,  S41,  17  L.  ed. 
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E3E;  HsfGs  r.  United  Statei,  ITO  U.  S.  1137, 
«63,  6S4,  42  L.  ed.  1174,  IISO,  1181,  18 
8np.  CL  R«p.  735.  But  even  if  it  b«  u- 
■nmed,  as  It  Ii  bj  the  ■rgunient  for  th« 
pUiutiff  in  error,  th^t  either  thkt  or  later 
legialatioii  to  limilar  effect  iuitituted  ■ 
working  Bysteni  in  the  Fhilippinei, — a  large 
■aramption, — it  <i  admitted  that  the  eondl- 
tiooa  of  the  auppoeed  gratuit;  were  not 
fnlfltled.  Our  attention  ha*  not  been  called 
to  any  )an  giving  authority  to  the  ill-de- 
fined  body  that  attempted  to  make  the  grant. 
H  The  land  waa  not  dlttributed  by  lot,  and 
■  the  essential  requirement  of  approval'by  a 
higher  authority  was  wholly  n^Iected.  Id 
Tiew  of  the  admission  to  which  we  have  re- 
ferred, we  find  it  unnecessary  to  fallow  the 
laanied  and  able  argument  ol  the  Solicitor- 
General.  There  la  a  hint,  to  be  sure,  that  the 
grant  may  be  preanmed  to  hare  latiBQed 
native  custom,  and  may  be  sustained  upon 
that  ground.  But  such  a  notion  would  be 
a  mongrel  oSspring  of  Spanish  law  and  ig- 
norance, and  no  reason  Is  given  for  making 
the  presumption  other  than  a  guess.  Un- 
authorised granta  of  public  lands  by  sub- 
ordinate offleials  seem  to  have  been  a  notice- 
able feature  in  other  Spanish  colonies. 
Whitney  v.  United  States,  181  U.  8.  104, 
114,  lis,  46  L.  ed.  771,  77S,  776,  21  Sup. 
Ct  Rep.  SflO.  The  real  object  of  the  ref- 
erence to  the  decree  of  1813  is  to  found  a 
elalm  of  prescription  by  showing  a  just 
title  for  the  possession  which  is  proved  to 
have  been  maintained  for  ten  years. 

LacBon,  the  original  grantee,  held  the  land 
nntti  1881,  when  be  conveyed  it  to  Pedro 
Carrillo  and  his  wife.  Possession  waa  aban- 
doned In  ISSe  without  further  change  of 
title.  Therefore  the  only  "just  title"  to 
which  the  possession  can  be  referred  ii  the 
original  grant  The  phrase  ju»to  tUulo  is 
expluned  to  mean  a  title  such  as  to  transfer 
the  property, — Schmidt,  Civil  Law  of  Spain 
and  Uexioo,  28S,  290;  see  Partidas,  I.  IS, 
t  2B,  p.  3;  or,  as  it  Is  defined  in  the  Civil 
Code  of  a  few  years  later  than  the  decree 
of  1880,  "that  which  legally  sufScei  to  trans- 
fer the  ownership  or  property  right,  the 
prescription  of  which  is  in  question." 
I  1902.  Of  course,  this  does  not  mean  that 
the  titulo  must  have  been  effective  in  the 
parUcnlar  case,  for  then  prescription  would 
be  nnnecessary.  We  assume,  for  instance, 
that  if  a  private  person  in  possession  of 
Crown  lands,  seeming  to  be  the  owner,  e;:e- 
euted  a  formally  valid  conveyance  under 
which  his  grantee  held,  supposing  hia  title 
good,  possession  for  ten  years  might  create 
an  indisputable  right  But  if  the  public 
facts  known  by  the  grantees  showed  that 
the  conveyance  to  him  waa  void,  we  under- 
stand that  it  would  not  constitute  a  start- 
iBf  point  for  the  running  of  time,  and  that 


the  grantee's  actual  belief'wonld  not  help  * 
his  case.  Indeed,  in  sneh  a  ease  he  would 
not  be  regarded  aa  holding  in  good  fsitb, 
within  the  requirement  of  the  decree,  be> 
cause  a  man  is  not  allowed  to  take  advan- 
tage of  his  Ignorance  of  law.  The  suhjeet 
is  fully  expounded  in  Hayes  r.  United 
States,  170  U.  5.  637,  eH),  et  acq.,  42  L.  ad. 
1174,  1179, 18  Sup.  Ct  Rep.  73D. 

All  that  waa  done  to  give  Laoson  a  law- 
ful title  was  Insufflcient  on  its  face.  TheT«- 
fore,  on  the  facts  known  to  him  he  was 
chargeable  with  knowledge  that  he  had  ac- 
quired no  legal  rights,  and  it  was  impossi- 
ble that  the  period  of  prescription  should 
begin  to  run  from  the  date  of  the  instru- 
ment under  which  he  claimed.  The  posses- 
sion of  Carrillo  and  his  sveeessoTS,  after 
the  conveyance  to  him  in  1881,  was  not 
maintained  for  ten  yes.rB,  and  therefore  the 
claim  of  the  plaintiff  in  error  must  faiL 

Judgment  afBrmed. 

(tut  a.  8.  m.) 

ARTURO  M.  ELIAS,  Appt, 

EOUARDO  RAMIREZ. 

EXTSADITIOI*    fl    14*)— EVIDEHC*  —  Sdtfi- 

1.  The  evidenee  is  sufficient  to  justify 
oanunitment  in  extradition  proceedings  on 
a  charge  of  forgery  of  railway  wheat  cer- 
tificates purporting  to  show  the  true  weight 
of  car  loads  of  wheat  shipped  from  the 
United  States  to  Mexico,  where  the  accused 
was  a  member  of  a  firm  of  customs  broker* 
which  presented  to  the  Mexican  customs 
authorities  certificates  showing  weights  mueh 
less  than  the  true  weigbtj  that  the  Mexican 
government  was  thereW  defrauded  of  a 
large  amount  of  Impart  dnties;  that  the 
accused  was  the  principal,  if  not  the  only, 
beneficiary  of  the  fraud,  and  that,  instead 
of  reparation  or  explanation,  resort  was  had 
to  flight. 

[M.  Nate.— nr  stlier  "nana,  aas  Bxtradltlsn. 
Dao.  Dla.  I  K.*] 

BlxTBADrnoN  (|  14*>— EvinurcB—nnawoBN 

STATUIEKTa. 

2.  Unsworn  atatementa  certified  by  the 
United  State*  ambassador  and  the  ehargi 
d'ajTairsa  to  b«  authenticated  properly 
and  legally  so  as  to  be  received  for  similar 
purposes  by  tribunals  of  the  country  from 
which  the  accused  has  fled  are,  by  the  ex- 
press terms  of  the  act  of  August  3,  1882 
(2Z  Stat,  at  L.  216.  cbap.  378,  U.  B.  Comp. 
Stat.  1001,  p.  3S93},  admisaible  in  evidence 
in  extradition  proceedings. 

lEd.  Not*.— For  other  iissss."  see  BxtrsdlUon. 
Deo.  DIs.  i  I4.*] 

[No.  80.] 

Submitted  Novwiber  0,  1B09.    Deoidad  Jna- 
nary  S,  1010. 

Dec  *  Am.  Di>a.  IWI W  dste^  ft  Rap'r  InOuM 
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APPEAL  trma  tha  Supreme  Court  of  the 
Territoty  of  Arizona  to  rerlew  a  joilg- 
mmt  diadurging,  on  halieaa  oorpns,  a  per- 
(cni  eoniinitted  ia  extradition  proceedings. 
Berersed. 

See  Nune  cue  below,  (Ariz.)  SO  Pae.  823. 
The  fact*  are  atated  in  the  opinion. 
Hr.  A.  O.  Baker  for  appellant. 
.      Mr.  Wllllitm  Herring  for  appellee. 

>    *  Mr.  Juetioe  HcKenna  delivered  the  opin- 
ion of  the  court: 

Appellee  waa  arrested  as  a  fugitive  from 
Jnjitice  in  puTauanee  of  the  provlaion  of  a 
treaty  of  extradition  between  Mexico  and 
the  United  SUtes  [31  BUt.  at  L.  1818], 
and,  after  a  hearing  before  John  E.  Camp- 
bell, judge  of  the  district  court  of  the  flrat 
judicial  district  of  Arixona,  sitting  ae  a 
oommiesioner  in  extradition  proceedings,  he 
waa  committed,  on  the  charge  of  forger; 
and  the  utterance  of  forged  papen,  to  the 
eustod;  of  the  United  Statei  marshal  for 
AriEona,  to  abide  the  order  of  the  Presi- 
dent of  the  United  States  In  the  premises. 
Upon  his  petition  to  the  eupreme  court  ot 
the  territory  for  habeas  corpus,  be  was  dis- 
eharged  from  euatody,  and  from  the  judg- 
ment of  the  court  the  case  is  here  on  appeal. 
The  court  decided  that  the  ofTense  charged 
is  within  the  terms  of  the  treaty  between 
tbe  United  States  and  Mexico,  "that  the 
eommitting  ma^^strate  had  jurisdiction  ot 
tbe  subject-matter  and  the  accused,"  and 
that  the  complaint  was  infflcient  The  court, 
however,  held  that  there  was  not  sufficient 
legal  evidence  to  establish  tbe  fact  of  for- 
^ry,  and  that  therefore  "the  judge  of  the 
district  court  exceeded  his  jurisdiction  in 
holding  the  petitioner  (appellee)  for  extra- 
dition." This  ruling  constitutes  the  ques- 
tion tn  the  esse. 

The  complaint,  summarized,  is  that  Ram- 
ires  forged  certain  railroad  wheat  certifl- 
eates,  which  purported  to  have  been  issued 
by  the  Southern  Pacific  Company  to  show 
tbe  true  weight  of  certain  ear  loads  of 
wheat  shipped  from  the  United  States  to 
Mexico,  and  had  the  further  purpose  to 
■how  the  amount  of  custom  duties  to  be 
paid  to  Mexico.  Tbe  certificates,  in  order 
to  appear  autbenticated,  It  is  alleged,  pur- 
ported and  were  intended  to  show  that  they 
were  signed  or  sealed  or  stamped  by  the 
railroad  company  with  a  seal  or  stamp  con- 
^  taining  the  words  "gross  weight,  tare,  net 
§  weight,"  and  that  the  true  gross,  tare,  and 
•  net  weight  ot  the  wheat  in  each'of  the  cars 
were  inserted  b;  the  company  after  those 
words,  and  that  the  certiR  cotes  were 
initialed  with  the  letters  "Q.  W.  B." 

It  ii  alleged  that  the  certificates  were  not 
to  authenticated  by  the  company  or  any- 
one in  iti  employ,   and   did  not   show   the 


weight  of  the  wheat,  hut  showed  that  there 
was  much  less  than  the  true  weight.  It  is 
sliced  also,  with  the  usual  repetition,  that 
Ramirez  forged  the  stamp  and  seal  and  the 
initials  "Q.  W.  B.,"  and  did  "use  and  utUr" 
the  certificates,  and  presented  them  "to  tlie 
customhouse  ot  the  goremment  of  Mexico 
and  the  officials  thereof,"  at  the  town  of 
Nogales,  "as  true  and  genuine  wheat  cer- 
tificates of  the  said  railroad  company,  and 
as  showing  the  true  weight  contained  in  the 

There  were  two  importations  of  wheat 
from  Nogales,  Arizona,  to  Nogalel,  Mexico. 
in  the  name  of  E.  Ramirez.  The  manifest 
or  request  for  importation  was  made  to 
the  proper  officers  at  Nogales,  Mexico,  in 
the  name  of  and  for  E.  Ramirez.  It  waa 
the  duty  of  the  Mexican  inspectors  of  cna- 
toms  to  inspect  and  weigh  the  wheat,  la 
order  to  compute  the  proper  amount  of  du- 
ties. One  of  the  importations  was  inspected 
by  one  Manuel  Rosas,  the  other  by  one 
Francisco  Enriquez,  both  of  whom  were  im- 
plicated in  the  prosecution  in  Mexico  for 
tbe  crimes  of  fraud  against  the  federal 
treasury  and  forgery  of  private  seals. 

RoBos  teatilled  that  he  examined  the  in- 
terior of  the  cars  in  a  superBcial  manner, 
"satisfying  himself  by  opening  a  sack  that 
said  cars  contained  the  merchandise  repre- 
sented." He  did  not  weigh  the  merchandise, 
because  It  came  billed  in  car-load  lote,  and 
"did  not  come  designated  as  to  so  many 
bundles,  and  also  because  the  customhouse 
lacked  the  proper  scale  facility."  He  testi- 
fied that  "the  railroad  of  Sonora  issued  to 
the  applicants  a  ticket  with  tbe  seal  of 
the  office,  without  any  signature,  bearing 
thereon,  indicated  in  lead  pencil  writing, 
tbe  number  of  the  respective  cars,  the  net  ^ 
weight,  and  the  gross  weight.  It  was  so  ^ 
done  in  this  case;*that  he  compared  the* 
data  upon  the  tickets  with  reference  notes 
with  those  presented  by  the  customs  agent, 
and,  finding  them  to  correspond  with  each 
other,  he  had  no  objection  In  authorizing, 
over  hii  own  signature,  the  correctness  of 
the  same,  and  ordered  it  'despatched.' "  As 
soon  as  the  tickets,  he  further  testified, 
are  compared  with  the  applications,  they 
are  destroyed,  and  that  he  did  not  know 
what  had  become  ot  them  in  this  caae.  He 
further  testified  that  the  applications  were 
delivered  to  him  by  the  customhouse  col- 
lector, which  applicationH  manifested  the 
weight  of  the  merchandise  to  >>e  imported, 
and,  "this  being  done,  the  manifest  passed 
into  the  possession  of  the  revisers,  who 
solicit  the  railroad  ticket  from  the  inter- 
ested parties  for  the  purpose  of  verifying 
the  respective  comparisons."  The  person 
of  whom  he  "aaked  for  the  tickets  waa  Ur. 
Manuel  Ramirez,  who  was  in  charge  of  the 
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euBtomB  depArtment  of  the  house."  Further 
tastifying,  he  (aid  that  he  did  not  know 
the  origin  of  the  tickets  "bj  their  form  ol 
vritingi"  that  he  did  not  find  in  any  of 
them  any  erasure!  nor  anj  traoe  of  altera- 
tion, and  could  not  tell  "eTcn  TBguelj  the 
name  of  the  emplojeee  who  wrote  the  tick- 
ets;" that  he  did  not  know  whether  any 
person  wu  present  "when  the  eorreaponding 
tickets  were  delivered  to  him;"  that  he  had 
no  knowledge,  from  "private  sources  or  oth- 
erwise, of  Mr.  Cerilo  Rjunirei's  oonnection 
with  the  customs  agency  that  operates  un- 
der hie  name."  He  recognized,  from  the 
books  of  the  railroad  exhibited  to  him,  the 
seals  to  be  the  same  used  by  the  company 
to  express  the  weight,  not  recollecting  hav- 
ing personally  seen  the  books.  Explaining 
how  he  "erred,"  he  testified  that  it  was  be- 
cause he  did  not  go  personally  to  the 
offices  of  the  railroad  to  compare  the  true 
weight  at  those  oCOces,  but  instead  relied 
on  the  tickets  presented  by  Manuel  Ramirex, 
"which  were  forged,  in  the  sense  that  the 
■aid  Ramirez  personally,  or  in  accord  with 
some  employee  of  the  railroad,"  forged  the 
tickets,  "making  use  of  the  seals  of  the 
e)  railroad." 

§  Francisco  Enriquez  testified  aubatantially 
*  to  the  same*  effect,  though  in  some  parts 
more  fully.  He  testified  that  the  tickets 
came  approved  by  Mr.  Q.  W.  Bowman,  chief 
of  the  station  of  the  Sonora  Railroad.  He, 
however,  did  not  know,  he  said,  the  hand- 
writing of  Bowman  "to  the  extent  of  being 
able  to  identify  the  same  to  a  certainty," 
because  "the  tickets  tn  question  only  bring 
numbers,  made  in  great  haste,  setting  forth 
Uie  number  of  the  car,  the  gross  weight,  the 
net  weight,  and  the  tare,  calculated  in 
pounds,"  of  which  he  "made  the  computa- 
tion into  kilos." 

Ignacio  AUeo  testified  that  he  was  a  pri- 
Tate  employee  of  the  firm  under  investiga- 
tion, and  served  for  five  years  as  freighter 
for  the  firm  or  house;  that  his  duty  was 
to  receive  the  loose  freight  from  the  Ameri- 
can side,  delivered  to  him  at  Nogales,  Ari- 
soua,  to  place  the  same  In  the  cars  which 
eonvey  it  south;  that  in  doing  so  he  takes 
note  of  the  number  of  bundles,  marks, 
eonnteTmarks,  weights,  and  other  memoran- 
da which  serve  to  form  the  applications 
for  shipment;  that  said  data  are  made  on 
loose  papers,  which  he  delivers  to  Manuel 
Kamiraz,  who  makes  out  the  applications 
for  shipment;  that  "Ramirez  is  also  occu- 
pied in  making  the  applications  for  ex- 
portation, reimportation,  more  properly  ex- 
portation;" that  he,  the  witness,  had  no 
other  connection  with  the  direct  importation 
than  to  copy  some  applications  for  ship- 
ment; that  when  he  came  to  the  houee, 
tve  years  ago,  Manuel  Ramirea  had  been 


serving  the  house  for  a  long  time,  and  that 
Ramirez  had  "personal  charge  of  the  deal- 
ings with  the  employees  of  the  custom- 
house, all  relative  to  importations;"  that 
the  head  person  in  charge  of  the  office  "waa 
Eduardo  Ramirez,  who  had  full  power  to 
act  from  the  owner  of  the  business,  Cerilo 
Ramirea;  that  up  to  three  years  ago,  Al- 
berto Masarenas  kept  the  accounts  of  the 
house,  since  then  be  did  not  know  who 
had,  but  that  the  cash  accounts,  tie  under- 
stands, were  kept  by  Mr.  Escobara." 

Ignacio  Escobara  had  testified  before,  but 
be  would  not  ratify  his  former  testimony 
in  all  respects,  he  said,  because  it  was  ^ 
given  "under  the  belief  that  his  gratitude  ^ 
towards  his*empIoyei  compelled  him  to  do  • 
so,"  and  that,  after  mature  consideration,  he 
realised  that  he  was  not  required  "to  tell 
an  untruth  in  a  proceeding  which  may 
stain  his  honor,  and  for  that  reason  he  was 
disposed  to  tell  the  truth."  And  he  testified 
that  from  the  beginning  of  the  proceeding 
against  Messrs.  Campello  he  noticed  the 
greatest  uneasiness,  excitement,  and  fear  In 
Eduardo  Ramirez,  Luis  Bartning,  and  Ce- 
rilo Ramirez;  from  that  time  they  began 
to  prepare  themselves,  "fearing  to  become 
involved  in  the  same  manner  as  Messrs. 
Campello  and  associates;  that  he  plainly  no- 
ticed the  attitude  of  the  above  gentle-  - 
men  and  the  danger  in  which  they  were." 
He  further  testified  that  "he  saw  and  no- 
ticed their  conduct,  as  well  as  listening  to 
their  conversation,"  and  that  "the  manner 
of  preparing  themselves  consisted  in  making 
up  packages  of  correspondence  and  docu- 
ments carefully  selected  and  packed  in  a 
wooden  box  which  stood  in  a  patio  or  court 
during  the  day  and  disappeared  at  night 
without"  his  knowing  what  became  of  it; 
that  he  was  under  the  impression  that  it 
was  taken  to  the  American  side,  not  being 
able  to  tell  "from  whom  he  heard  it  in 
the  office  of  the  firm,"  but  he  believed  that 
he   "heard   It   said   there   in   conversation." 

He  further  testified  that  the  books  of 
account  and  the  copy  books  of  statement  of 
expenses  "appeared  and  disappeared  succes- 
sively, being  carried  to  and  fro  by  Bartning 
personally,  who  was  the  bookkeeper;"  that, 
at  the  beginning  of  Campello'e  investigation, 
Alleo  confessed  to  him  that  the  house  was 


very  much  i 
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were  Messrs.  Campello;  that  the  person  in 
charge  of  all  transactions  was  Manuel  Ra- 
mirez; that  Bartning  is  the  brother-in-law 
of  Ramirez,  "with  whom  he  is  strongly  tied 
in  business;  the  head  of  the  institution  is 
Cerilo  Ramirez,  who  commands  as  supreme 
principal  and  owner  of  the  establishment, 
and  as  such  daily  attends  said  office,  watch- 
ing carefully  the  affairs  and  progress  of 
the  houas;  during  the  absence  of  Cerilo  Us 
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brothar  Ediurdo  dlrecU  tha  houte,  Mid  is 
,  TecoguiseU  b]r  all  as  Mcand  chief;  and  aa 
J  Cerilo  wu  tried  for  imuggling,  tad  hii  Big- 

•  uktuie  ii  not'kcceptsd  in  euitoiahouH  deal- 
ing!, all  official  document*  are  eignad  b; 
Eduardo  Ramirez  in  hia  own  name,  or 
through  an  agent  repreaenting  bimaeU  in 
the  documenta  aa  a  cuatamhouse  broker." 
He  teatifled  further  that  he  "waa  told  from 
the  beginning  that  the  cause  of  fear  of 
Cerilo  Ramirez  and  his  aasociatea  in  the 
preaent  case  proceded  from  a  fraud  commit- 
ted by  them  upon  the  federal  treaaury  in 
liko  manner  aa  that  committed  by  Mesars. 
Campello, — that  is,  by  falsa  and  forged 
manitesta  of  the  weight  of  car  loada  of 
wbaat  imported  bj  aaid  home  one  year 
ago." 

The  reoord  ahowa  that  Cerilo  Ramirez, 
"being  present  for  the  purpose  of  under- 
going a  Huppletory  confrontation  with  Ig- 
naoio  Eacobara,"  and  with  "that  of  aaid 
Eamirec,"  referring  apparently  to  aome  dep- 
oaition  or  statement  made  by  bimaelf,  which 
ia  not  in  the  paperi,  itatad  that  be  waa 
"abacnt  from  Kogalee,  living  in  Lower  Cali- 
fornia, and  for  that  reason  could  not  have 
been  present  after  the  detention  of  Cam- 
pello,"  and  stated  further  that  he  waa 
"therefore  ignorant  of  what  disposition  bad 
been  made  of  the  books  of  account,  cor- 
respondence, and  documenta  of  the  eatabliab- 
ment  of  'C.  Ramirez,'  to  which  Eacobara" 
referred.  He  denied  that  he  was  recogniied 
aa  agent  of  the  house,  and  said  that  "if 
ba  left  the  name  of  C  Ramirez  in  the  buai- 
neu,  it  waa  with  the  object  of  not  impair- 
ing the  credit  of  the  houaa,  and  on  account 
of  hia  brother  being  concerned 
which  business  he  transferred  to  bia  brother 
Eduardo,  without  ezecutinf;  in  tbia  eaaa  any 
special  initrument."  And  he  denied  having 
had  "prerioua  knowledge  of  the  fraud  upon 
the  federal  treasury." 

Manuel  Ramirez  waa  alao  put  in  "sup- 
ptetory  confrontation"  with  Eacobara,  whose 
testimony  was  read  to  him,  aa  waa  that  of 
C.  Ramirea,  and  being  "apprised  of  tha  dis- 
erepanciei  of  both  depositions,"  said  that 
what  Eacobara  aaid  waa  "not  exact"  when 
be  laid  that  he,  Ramires,  waa  "in  colluaion 
with  the  other,  Mesar*.  Ramirei,  in  trying 
to  conceal  the  books  and  correapondsnce 
0  of  the  business."  The  rest  of  hia  teatimony 
§  is  as  tollowa :      "He  doea   not  know   where 

*  they  (the  books  and ■eorreapondence)  are, 
and  saye  that  their  chief  was  Mr.  Eduardo 
Ramirez,  ignoring  (  I)  to  date  if  the  pay- 
ment liaa  been  made  in  full  of  the  duties 
upon  the  importation  of  wheat,  becauae 
hia  duties  were  only  to  draw  the  papers  for 
tha  importation  through  the  custombouaa." 

He  waa  called  upon  a  second  time   to 
taatlfy,  and  he  waa  asked  if  ha  personally 


copied  the  tiokets  or  memoranda  of  the 
weight  of  the  ears  of  wheat  from  the  sheets 
in  which  the  employees  of  the  railroad  noted 
the  weight  of  bundles.  He  answered  that 
sometimea  ha  did,  but  not  in  the  preaent 
case,  he  did  not  remember;  that  bia  brother, 
Elduardo  Ramirez,  attended  to  the  loading 
and  giving  of  weighta,  but  j^at  be,  in  his 
brother's  abaence,  would  sometimea  attaud 
to  thia  branch.  Aud  further,  that  he  could 
not  explain  the  discrepancy  between  tha 
weights  of  the  bund  lea  in  question  and 
those  ahown  in  the  respective  booka  of  the 
railroad  company. 

It  appears  that  the  frauds  upon  tbe  reve- 
nue charged  to  E.  Ramirez  amounted  to 
911,944.96.  The  depositions  were  taken  in 
proceedings  instituted  in  Mexico  under  its 
law*  aa  the  basis  for  an  application  for 
the  extradition  of  Eduardo  Ramires,  and 
were  attested  by  the  officers  of  tbe  tribunal 
to  whom  the  case  was  assigned,  and  that 
tribunal,  after  citing  the  applicable  law 
and  its  conclusion,  and  considering  that 
"the  corpua  d«Ito(i  of  fraud  against  tbe 
federal  treasury  and  undue  naa  of  private 
seals"  bad  been  proved,  and  that  it  eoa- 
atituted  forgery  under  the  lawa  of  Mexico, 
and  waa  within  the  provision*  of  the  treaty 
between  that  country  and  tbe  United  States, 
concluded  as  follows:  "Let  a  petition  iaina 
with  the  proper  evidence  to  the  Secretary 
of  Stata  and  Foreign  Affairs,  so  that, 
through  tbe  conduct  of  the  diplomatic 
agents  accredited  in  the  neighboring  Re- 
public, steps  ba  taken  for  the  extradition 
of  Eduardo  Ramirez,  and  obtaining  the 
same,  to  place  at  the  disposal  of  this  tribu- 
nal." 

Appellant  was  commisaioned  by  the  Mex- 
ican amtiaaaador  a*  a  proper  person  to  pre- 
sent to  the  authorities  of  tha  United  States  ^ 
of  America  a  copy  of  the  warrant  of  ar-  ^ 
reat  In  tbe'United  Btatea  of  Mexico,  and  of  • 
the  depoaitiona  upon  which  the  warrant  was 
issued,  and,  as  agent  of  Mexico,  to  "receiva 
the  said  Eduardo  Ramirez  from  the  proper 
authorities  of  tbe  United  States  of  Ameri- 
ca." We  shall  not  further  quote  the  paper*, 
as  there  i*  no  question  but  that  requisition 
had  been  duly  made  tor  tbe  extradition  of 
Ramirez.  Tbe  evidence  before  the  distriot 
judge  eonsiatcd  of  the  depositions,  together 
with  oral  testimony  that  they  would  be 
admissible  in  evidence  in  tbe  courts  of 
Mexico,  and,  in  addition,  tbe  ambassador  to 
Mexico  and  tbe  ehargi  d'affaira  oertified 
that  they  were  "properly  and  legally  an* 
thenticated,  so  as  to  entitle  them  to  be  re- 
ceived for  similar  purpose  by  tribunals  of 
Mexico,  a*  required  by  the  act  of  Congress 
of  August  3,  1SS2."  [22  SUt.  at  K  SIS, 
chap.  378,  U.  S.  Comp.  SUi  1901,  p. 
3C93.]    There  Is  alao  in  the  reoord  a  pap« 
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boaded,  "BUtemeDt  of  the  weight  of  tli 
Mir  loads  of  wheat  imported  by  IDduardo 
Ramirez,  made  b;  thi«  federal  tribunal  by 
Tirtue  of  the  data  shown  in  the  buoka  of 
tlw  rftUroada,"  and  a  large  number  of  ez- 
hiUU. 

The  diatrlet  judge  committed  Ramirez  to 
tbe  custody  of  the  United  Statea  marahal 
for  the  territory  of  Arizona,  to  abide  "the 
order  of  the  Preaideat  of  the  United  States 
of  America  in  the  premises."  The  writ  ot 
habeas  corpus  under  review  waa  then  is- 
sued by  the  supreme  court  of  the  territory 
and  appellee  discharged  from  custody.  It 
was  oidcTed,  however,  that  if  an  appeal 
■hould  be  taken  to  this  court,  he  should  be 
remanded  to  the  custody  of  the  marshal, 
to  be  released  upon  giving  bail  in  the  sum 
of  f26,000,  under  the  provisions  of  rule  3i. 
Bail  was  subsequently  given  and  the  ap- 
pellee disduirged  from  custody. 

The  supreme  court  of  the  territory  ex- 
pressed the  view  that  the  writ  of  habeas 
corpus  could  not  be  made  to  perform  tbe 
office  of  a  writ  of  error,  and  that,  therefore, 
If  the  district  judge  had  jurisdiction  of  the 
subject-matter  and  of  the  accused,  and  the 
offense  charged  was  nithln  the  terms  ot 
t,  the  treaty  of  extradition,  and  there  was  be- 
^  fore  him  "competent  legal  evidence  on  which 
*  to  exercise  bis  judgment  as  to  wbether*thc 
facta  are  sufficient  to  establish  the  criminali- 
^  of  the  accused  for  the  purposes  of  ex- 
tradition, such  decision  cannot  be  reviewed 
on  habeu  corpus."  [00  Pac.  S23.]  The 
court  cited  Oraelas  v.  Ruiz,  161  U.  8.  502, 
SOS,  40  L.  ed.  787,  780,  11  8up.  Gt.  Rep. 
689,  and  Bryant  v.  United  SUtee,  167  U.  S. 
104,  42  L.  ed.  04,  17  Sup.  Ct.  Rep.  714. 
And  considering  further  the  extent  of  a 
court's  power  of  review  over  the  judgment 
of  the  committing  magistrate  upon  the  facta, 
said,  "but  such  court  is  not  to  inquire 
whether  the  legal  evidence  of  facta  before 
the  conuniision  was  sufficient  or  Insufficient 
to  warrant  his  conclusion,"  citing  Re  Stupp, 
12  Blatchf.  501,  Fed.  Cas.  No.  13,603;  Ome- 
las  v.  Ruiz,  supra;  and  Terliuden  t.  Amea, 
1S4  U.  S.  270,  46  L.  ed.  C34,  22  Sup.  Ct 
Rep.  484.  The  cases  cited  establish  tbe 
propositions  expressed  by  tbe  court,  but 
the  learned  courts  application  of  tbem  to 
the  facts  of  this  record  Is  challenged.  The 
eourt  expressed  the  opinion  that  all  of  tbe 
oonditioni  ot  ecinmittnent  were  established, 
except  that  there  "was  no  competent  legal 
evidence  of  the  tsct  of  forgery  itself  of 
the  documents  In  question."  That  is,  that 
there  was  no  legal  evidence  of  the  forgery 
of  what  are  called  in  the  complaint  "rail- 
road wheat  certificates''  and  "tickets"  In  tbe 
depositions  of  the  witnesses.  We  are  un- 
able to  agree  to  this  conclusion.  They  were 
•Itbar  forced  or  issued  t^  mistake,  and  tbe 


supposition  of  a  mistake  is  precluded  by 
the  evidence.  Tbe  books  ot  the  railroad 
showed  the  true  weights;  tbe  mistake  or 
forgery  woa  in  the  certificates  or  tickets. 
Exclude  the  former  and  forgery  is  estab- 
lished. II  a  mistake  was  made,  it  is  cer- 
tainly strange  that  it  should  have  escaped 
notice  until  the  Mexican  treasury  bad  been 
defrauded  of  111,944.04.  Besides,  the  repa- 
ration for  a  mistake  was  payment  of  the 
amount  In  default,  not  by  flight  from  tbs 
accusation  of  forgery  and  crime.  Then,  too, 
ample  opportuoity  waa  given  in  Mexico  to 
explain  the  certificates,  but  explanation  was 
not  attempted.  It  was  not  attempted  in 
Arizona;  and  from  these  negative  circum- 
stances, as  well  as  from  tbe  positive  testi- 
mony ot  the  witnesses,  it  certainly  cannot 
be  said  that  there  was  substantially  no  evi- 
dence to  justify  the  judgment  ot  the  com-  ^ 
missioner  that  a  crime  had  been  committed,  g 
and  as  little  con  it*be  said  that  there  woa  ■ 
not  probable  cause  to  believe  that  the  ac- 
cused had  committed  it.  We  have  set  out 
the  evidence  somewbat  fully.  It  shows  that 
the  Mexican  treasury  was  defrauded  by  the 
"House  of  Ramirez"  of  (11,944.94,  and  that 
appellee  was  "second  chief"  ot  the  houae, 
and  the  one  to  whom  C.  Ramirez  hod  trans- 
ferred it.  It  appears,  therefore,  that  be 
was  tbe  principal,  if  not  the  only,  beneflclary 
of  the  fraud.  It  is  true  that  Manuel  Rosas 
and  Francisco  Enriquez,  the  custom  houM 
revisere,  stated  that  they  received  the  "tick- 
ets" from  Manuel  Ramirez;  but,  from  the 
testimony  of  the  latter  and  other  evidence,  it 
may  !>e  reasonably  concluded  that  accused 
acted  In  conjunction  with  him,  in  fact,  pre- 
pared and  directed  the  whole  affair.  It  is 
certainly  not  out  ot  tbe  bounds  ot  reason 
to  suppose  that  he  who  was  t>eneflted  by  the 
fraud  contrived  and  executed  it,  and  not 
hie  subordinate  or  employee.  It  is,  how- 
ever, objected  that  there  is  no  evidence  In 
the  record  "tending  in  any  way  to  pror* 
that  any  of  the  alleged  certificates  were 
forged  or  altered  or  changed  by  any  person 
wbatsoerer."  Indeed,  It  is  asserted  by  the 
appellee  "that  the  evidence,  so  far  as  it 
proves  or  tends  to  prove  anything,  proves 
that  tbe  certificates  were  genuine  certifi- 
cates. Issued  by  Q.  W.  Bowman,  chief  of 
the  station  of  the  Sonora  Railroad."  To 
complete  these  contentions  a  reference  ia 
made  to  the  complaint,  in  which  it  is  al- 
leged that  the  certificates,  in  order  to  ap- 
pear authenticated,  purported  to  show  that 
they  were  signed,  aealed,  or  stamped  by  the 
railroad,  containing  the  words  "gross  weight, 
tare,  net  weight,"  and  initialed  with  the 
letters  "Q.  W.  B.,"  and,  if  so  worded  and 
initialed,  would  have  been  so  authentlcatad 
as  to  have  shown  true  weight  of  tha  wheat 
in  tbe  ears.     There  to  no  erldenoe^  Ik  k 
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■aid,  of  theM  allegation!,  or  that  it  was 
the  intf  of  the  cuatomhouae  officer  to  ac- 
cept uf  Bo-called  weight  certificates  aa  evi- 
dence of  tbe  true  weight  of  the  wheat  to 
be  imported.  It  is  probable  that  the  mi- 
e  court  of  the  territory  yielded  to  these 


contentions,   and  that  they   we 
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We,  however,  cannot  concur  in  these  con- 
tentiona,  and,  without  going  over  the  evi- 
dence to  show  a  precise  or  technical  adap- 
tation of  it  to  the  allegations,  it  ia  enough 
to  say  that  we  think  the  evidence  shows 
not  only  that  a  crime  was  committed,  but 
■hows  its  character  and  by  whom  commit- 
ted with  sufficient  certainty  and  strength 
to  aatisfy  the  statute,  and  to  justify  the 
order  of  the  commissioner  committing  the 
accused  to  await  the  action  of  the  executive 
department. 

It  is  further  contended  that  the  state- 
ments of  Hosae  and  Enriquez  were  unsworn 
to,  and  because  unsworn  to  were  not  ad- 
missible in  evidence;  that  "under  tbe  com- 
mon law  and  the  law  of  Arizona  tbe  un- 
sworn bt:itement  of  no  witness  is  competent 
upon  a  preliminary  hearing  before  a  com- 
mitting magistrate,"  and  would  not  justify 
ft  commitment  for  trial  in  Arizona.  It 
is  hence  contended  that  it  was  not  sufficient 
to  justify  tbe  extradition  of  tbe  appellee. 
Ke  EzeU,  62  Fed.  972;  Re  UcPhun,  24 
Blatchf.  254,  30  Fed.  67;  Benson  v.  Mo- 
Uahon,  127  U.  S.  467,  32  L.  ed.  234,  8 
Sup.  Ct  Rep.  1240,  are  adduced  to  austuin 
the  contention.  The  answer  to  tbe  conten- 
tion ia  that  the  statute  providing  for  ex- 
tradition makes  the  depositions  receivable 
in  evidence,  and  provides  that  their  suffi- 
ciency to  establish  the  crime  aball  be  such 
as  to  create  a  probability  of  the  commission 
by  the  accused  of  the  crime  charged  against 
him.  This  is  the  principle  announced  by  the 
eases  cited  by  the  appellee. 

Other  contentions  are  made,  hut  we  do 
not  think  that  they  need   special   mention. 

Order  reversed  and  tbe  cause  remanded 
with  directions  to  proceed  in  accordance 
with  this  opinion. 

(tU  O.  S.  m.) 
KOMADA  &  COMPANY,  Petitioner, 

UNITED  STATES. 

Cusrous   DuTFES   (i   44*)— Sakb— SixiLi- 
TTTDE  Clause  —  Aduinibtrativb   Coh- 

nSDCTION—ADOPTlON   BT  OORORESa. 
The  Japanese  beverage  "sake"  ia  properly 
-'"-■"-^  under  the  similitude  clause  of  the 


tariff  act  of  July  24,  1897  (30  SUt  at  U 
ISl,  chap.  11,  U.  S.  Comp.  StoL  1901,  p. 
1626),  g  7,  as  similar  to  still  wine,  in  view 
of  tbe  uniform  customs  administrative  con- 
struction under  which,  on  a  protest  by  an 
importer  in  1894  against  classification  by 
similitude  to  diatilled  liquor,  sake  was  claa- 
aifled  by  similitude  to  still  wine,  which  rul- 
ing baa  uniformly  been  followed,  and  baa 
received  at  least  a  qualified  approval  by 
Congress  in  enacting  such  tariff  act  with- 
out modifying  the  provisions  of  tbe  earlier 
act  upon  which  such  ruling  was  based. 

[HM.    Kote.— For    other    cseer     —    " — ' 
Dntiea,  Dec.  Die.  i  «■*] 

[No.  220.] 


ON  WRIT  of  Certiorari  to  the  United 
SUtea  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judgment  which, 
reveraing  the  decisione  of  the  Circuit  Court 
for  the  Northern  District  of  California  and 
the  Board  of  Grcneral  Appraisers,  austbined 
the  ruling  of  the  collector  at  the  port  of 
San  Francisco,  classifying  sake  by  simili- 
tude to  still  wine.     Affirmed. 

Statement  by  Mr.  Justice  Brewer: 

This  case  is  before  us  on  a  writ  of  certio- 
rari to  tbe  United  States  circuit  court  <rf 
appeals  for  the  ninth  circuit.  The  question 
is  the  proper  classification,  under  tbe  tariff 
act  of  July  24,  1897  (30  Stat  at  L.  151, 
chap.  II,  U.  8.  Comp.  Stat.  1901,  p.  162S), 
of  a  Japanese  beverage  known  as  "saks." 
"Sake"  ia  not  named  in  that  act,  but  |  7 
( p.  209 ) ,  frequently  spoken  of  aa  "the  aimili* 
tude  aection,"  reads  aa  follows: 

"That  eaoh  and  every  imported  article, 
not  enumerated  In  this  act,  which  is  similar, 
aither  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  arti- 
cle enumerated  in  this  act  as  ehargeable 
with  duty,  shall  pay  the  same  rate  of  dn^ 
which  is  levied  on  the  enumerated  artiide 
which  it  most  resembles  in  any  of  the  par- 
ticulars before  mentioned;  and  if  any  ntm- 
euumerated  article  equally  reseoiblea  two  or 
more  enumerated  articlea  on  which  differ-  j, 
ent  ratea  of  duty  are  chargeable,  there  shall  g 
be  levied  on  augh  nonenumerated*  article  • 
the  same  rate  of  duty  aa  is  chargeable  on 
the  article  which  it  resembles,  paying  the 
highest  rate  of  duty." 

In  November,  1904,  petitioner  Imported 
some  sake  at  the  port  of  San  Francisco,  and, 
following  prior  rulings,  the  collector,  un- 
der the  similitude  section,  held  it  similar 
to  still  wine  containing  more  than  14  per 
cent  of  absolute  alcohol,  and  dutiable  ae- 
cordingly  at  60  cents  per  gallon,  undw 
paragraph  296    (p.    174).     The  petitioner 
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protested  and  elkimed  that  It  waa  either  » 
nonenunierated  manufactured  article,  dutia- 
ble at  ZO  per  cent  ad  valorem,  under  g  6 
{p.  205),  or,  bj  reaaon  of  similitude  to  ale, 
porter,  or  beer,  at  20  cents  per  gall( 
der  paragraph  297  (p.  174}.  Botb  the 
board  of  general  appraiaera  and  the  circuit 
court  Buatained  the  protest,  feeling  thi 
■elves  constrained  bj  the  decision  of  the  i 
euit  court  for  the  southern  district  ot  New 
York  (Nishimija  v.  United  SUtes,  131  Fed. 
UO),  and  that  of  the  circuit  court  of  ap- 
peals for  the  second  circuit  (United  States 
T.  Nishimifs,  60  C.  C.  A.  68S,  137  Fed. 
3B6J.  On  appeal,  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit  re- 
versed the  decislou  of  the  circuit  court  and 
sustained  the  class iGcation  made  bj  the  col- 

Uessra.  Thomas  Fitcfa,  W.  Wlokham 
Smltb,  J.  M.  Thurston,  Stanlej  Jackson, 
and  J.  J.  Dunne  for  petitioner. 

Mr.  J.  C.  McRejnolds  and  Attorney 
n  Qeueral  Wickersham  for  respondent 

■     *Hr.  Justice  Brewer  delivered  the  opti 
Ion  of  tbe  court: 

Something  can  be  said  on  both  sides  of 
the  question  of  similaritf,  and,  if  the  case 
turned  simply  upon  that  question,  it  might 
be  difficult  to  reach  a  satisfactory  conclu- 
sion. In  such  a  case  the  construction  given 
1^  the  department  charged  with  tbe 
tion  of  the  tarift  acta  is  entitled  to  great 
weight.  As  said  by  Mr.  Justice  Kc£enna, 
dttlivering  the  opinion  of  the  court  in  United 
Statea  t.  Cerecedo  Hermanoa  jr  CompaBia, 
209  U.  S.  337,  339,  62  L.  ed.  B21,  822,  29 
Sup.  Ct.  Rep.  632,  633; 

"We  have  said  that  when  the  meaning  of 
ft  itatute  is  doubtful,  great  weight  should 
be  given  to  the  construction  placed  upon  it 
by  the  department  charged  with  ite  execu- 
tion. Robertson  ».  Downing,  127  U.  S.  807, 
32  L.  ed.  209,  S  Sup.  Ct.  Rep.  1326;  United 
SUtes  T.  Healey,  160  U.  S,  13B,  40  L.  ed. 
369,  IS  Sup.  Ct  Rep.  247.  And  we  have 
decided  that  the  re-enactment  by  Congress, 
without  change,  of  a  statute  which  had  pre- 
Tlonsly  received  long-continued  executive 
conetmetion,  ii  an  adoption  by  Congress  of 
meh  construction.  United  Stetes  v.  Falk 
ft  Brol.  204  U.  a.  143,  162,  61  L.  ed.  411, 
414,  27  Sup.  Ct  Hep.  191." 

In  the  decision  of  this  ease,  Ur.  Justice 
White  and  Mr.  Justice  Peckham  concurred 
solely  because  of  the  prior  administrative 
construction. 

Prior  to  1894,  sake  was  classiSed  by  si- 
militude to  distilled  liquor,  and  subjected  to 
ft  duty  of  92.60  per  proof  gallon,  under  par- 
■gr^h  SS9,  act  ISBO  (20  BUt  at  L.  fiS7, 
m,  ehftp.  12M),  and  $2,  under  paragrapli 


11,  act  1883  (22  Stat,  at  L.  4SS,  404,  «hap.  ^ 
121,  U.  S.  Comp.  Stat  1901,  p.  £247).  « 

■In  July,  1894,  Y.  Woozens  protested* 
against  this  classification,  claiming  the  li- 
quor was  dutiable  under  the  act  of  1890  by 
similitude  to  still  wine.  He  was  sustained 
by  the  board  of  general  appraisers  in  opin- 
ion dated  October  4,  1894  (T.  D.  15,392, 
G.  A.  2780).  The  Treasury  Department  ac- 
quiesced, and  has  acted  accordingly  until 
the  present  time;  no  protest  against  the 
practice  was  entered  until  March,  1902. 
Three  years  after  the  ruling  in  the  Woozens 
case.  Congress  passed  the  tariff  act  of  1897, 
which  in  no  way  modified  the  provisiona 
upon  which  the  appraisers  had  previously 
based  their  decision.  This  in  eSeet  eon- 
firmed  their  action.  In  March,  1902,  Hack* 
feld  &  Company,  Honolulu,  protested  against 
the  classification  of  "sake"  by  similitude  to 
still  wine,  but  tbe  prior  ruling  waa  sus- 
tained by  the  appraisers  and  tbe  importer 
acquiesced  in  the  decision.  In  the  tariff  act 
of  1909,  sake  is  specially  enumerated  with 
still  wine  (paragraph  307) : 

"Still  wines,  including  ginger  wine  or  gin- 
ger cordial,  vermuth,  and  rice  wine  or  sake, 
and  similar  beverages  not  specially  provided 
for  in  this  section  ...  it  containing 
more  than  fourteen  per  centum  of  absolute 
aloohol,  sixty  cente  per  gillou."  36  Sfa^  at 
L.  11,  40.t 

In  April,  1903,  Nishimlya  imported  soma 
sake  at  New  York,  and  protested  against 
the  classification  by  similitude  to  still  wine. 
The  board  of  appraisers  austained  the  col- 
lector, but,  on  appeal  to  tbe  circuit  court 
for  the  southern  district  of  New  York,  the 
circuit  judge  thought  that  sake  was  not 
sufficiently  like  either  wine  or  bear  to  be 
classified  by  similitude,  and  held  it  to  be  a 
noneunmerated  manufactured  article.  This 
conclusion  was  sustained  by  the  oircult  oourt 
of  appeals  for  the  second  circuit  United 
States  V.  Nishimiya,  supra. 

Thus  it  appears  that  prior  to  1894,  sake 
waa  classified  by  similitude  to  diBtllled  li- 
quor, and  than,  on  a  protest  by  an  importer, 
classified  by  similitude  to  still  wiae^ 
and  that  ruling  has  been  followed  from  that  „ 
time  to  the  present  receiving  in  the  mean*  * 
time  at  least  ft  qualified  approval  by'Cou-  ■ 
gress.     It  was  accepted   without  challenge 
until  1902.    Than,  a  protest  against  it  hav- 
ing   been    overruled,    it    remained    unchal- 
lenged for  another  year.    After  this,  and  in 
the  latest  tariff  act,  Congress  has  in  terms 
put  sake  in  tbe  cat^ory  with  still  winei. 

Under  these  ciroumstances,  we  think  the) 
intent  of  Congress  in  reapeot  to  the  classifi- 
cation of  sake  is  clearly  manifested,  and  the 
Judgment  of  the  Court  of  Appaala  la  af-, 
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UNION  VACmC  BAIXAOAO  COMPANY, 

Plff.  tai  Err^ 


Pttbi^io  Lattdb  (I  92*)— KuLKOAD  lixn 
GRAIIT8  —  What  LuiDi  tNci.uDKD  — 
HOUZSTXAD  Bktbt. 

Tbe  gTBJit  to  the  Union  FaEiflo  lUIlroad 
Company  by  the  Mt  of  July  3,  1886  (14 
BUt.  at  L.  TS,  chap.  169),  of  a  right  of  way 
through  the  "public  luidi,"  did  not  give 
that  company  the  right  to  run  ita  road 
through  lan^  which,  at  the  time  of  th« 
pMM^  of  that  act,  were  in  tiie  actual  oc- 
oupatiMi  of  an  antiyniMi  nndar  the  home- 
stead lawa. 

lEd.  Not*.— For  atti«r  extaa,  im  Publlo  L«ni1ii, 
CauL  DIr  U  m-JMl    Dm.  DU-  I  ».• 

For  otlm  daBnlUeni,  ••>  Wnrda  and  PliraMa, 
vol.  *,  pp,  ETU-STW;    ToL  t,  ».  TITU 

[Na   IS.] 

Argued  and  mbmitUd  November  2,  1900. 
Decided  Jaunary  3,  1910. 

IN  ERROR  to  tike  Supreme  Court  of  the 
Stata  of  Eanaaa  to  review  a  judgment 
which  affiimed  a  judgment  of  the  District 
Court  of  Saline  County,  in  that  itate,  in 
favor  of  plaintiffa  in  an  action  to  recover 
posuwion  of  a  tract  of  land  claimed  by  a 
railway  company  imder  a  grant  tor  Ita 
right  of  way.  AIDnned. 
See  lame  caa*  below,  70  Kan.  205,  91  Fao. 


Statement  by  Mr.  Justice 
The  admitted  facta  are  that  on  April  22, 
1861,  Bemhard  Blou  lettled  upon  and  im- 
proved the  northeast  quarter  of  section  12, 
township  I<  south,  of  range  3,  In  Saline 
Munty,  Eajisaa,  and  on  May  13,  1881,  filed 
the  declaratory  statement  required  by  the 
pre-emption  laws.  Blou,  by  occupa,tion,  cul- 
tivatioD,  and  improvaments,  preaerred  all 
bia  rights  under  the  pre-emption  until  Sep- 
tember S,  1865,  when,  having  made  no  pay- 
ment or  final  proof,  he  changed  Ms  pre-emp- 
tion entry  to  one  under  the  homestead  act 
of  May  20,  1862.  He  continued  in  occupa- 
tion, on  December  8,  1870,  made  final  proof 
under  his  homestead  entiy,  and,  on  March 
19,  1873,  received  a  patent. 

By  the  act  of  July  1,  1802,  the  general 
Union  Pacific  Railroad  act  ( 12  SUL  at  L. 
489,  494,  chap.  120),  the  Leavenworth,  Paw- 
nee, A  Western  Railroad  Company,  whose 
B  name  was  changed  to  the  Union  Pacific  Rail- 
■  road  Company,  Eastern  I}ivision,*aiid  there- 
After  to  the  Kansas  Pacific  Railway  Com- 
pMiy,  was  granted  a  right  of  way  200  feet 
[In  width  on  each  side  of  its  road,  through 
th«  public  lands  of  the  United  SUtes.  The 
ffklutiff  in  error,  hereinafter  ealled  tha  de- 
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fendant,  has  nicceeded  b)  the  right,  title, 
and  interest  of  Uie  Leavenworth  Company. 
Tha  route  of  the  company,  as  prescribed  by 
the  set,  ran  from  Missouri  up  tite  Kaw  river 
until  it  reached  the  Republican  river,  and 
then  north  along  the  left  bank  of  that  rivet 
to  intersect  with  the  one  hundredth  merid- 
ian in  the  territory  of  Nebraska.  On  July 
17,  1862,  the  company  filed  its  map  of  gen- 
eral route,  and  caused  tiie  lands  within  Uis 
limits  of  10  miles  thereof  on  either  side  of 
the  proposed  route  to  be  withdrawn  from 
sale.  Under  the  amendatoiy  act  of  July  2, 
1884  (13  SUt  at  L.  3S8,  chap.  210),  the 
company  filed  another  map,  designating  the 
I  general  route.  Neither  of  these  routes 
)  within  40  miles  of  the  tract  in  ccn- 
troversj.  Among  the  changes  in  the  last 
named  act  is  one  providing  in  |  3  for  the 
condemnation  of  a  right  of  way  200  feet 
wide  through  land  occupied  by  tha  owner  or 
claimant.  The  act  of  July  3,  186S  (14  SUt 
at  L.  79,  eh(^>.  159),  changed  the  route  to 
extend  westwardly  towards  Denver.  Under 
this  act  the  company  located  and  conitmot- 
ed  its  road  westwardly  along  the  Smoky 
Hill  river  instead  of  northwestwardly  along 
the  Republican  river,  and,  as  located  and 
oonstructed,  the  road  passed  through  the 
quarter  section  which  Blou  was  then  seek- 
ing to  acquire  under  the  homestead  law. 

On  January  20,  1873,  Bemhard  Blou  exe- 
cuted and  delivered  to  the  Kansas  Pacific 
Railway  Company,  the  successor  of  the  Leav- 
enworth, Pawnee,  A  Western  Railroad  Com- 
pany, a  deed  for  a  right  of  way  through 
said  quartar  section,  which  deed  the  railway 
company  accepted,  aud  paid  him  the  condd- 
eration  named  in  it.  The  land  in  contro- 
versy is  a  strip  100  feet  wide,  lying  immedi- 
ately south  of  a  line  GO  feet  south  of  the 
center  of  tbe  track  of  the  defendant  through 
the  quarter  section.  On  November  10,  1882,  ^ 
Blou  sold  and  conv^ed  to  John  Erickson,  « 
by  warrant  deed,  all  that  part  of  th^quar-  • 
ter  section  lying  south  of  the  railroad  track, 
containing  101  acres,  The  defendants  in  er- 
ror, hereinafter  called  the  plaintiffs,  derive 
title  from  Erickeon.  The  plaintiffa  and 
those  under  whom  they  claim  had  exclusive 
possession  of  the  land  in  question  from 
May,  1861,  to  August,  1902;  broke  and  cul- 
tivated it,  and  paid  all  taxes  assessed  upon 
it  since  tlie  issue  of  tiie  patent.  In  August, 
1902,  the  defendant  fenced  and  took  pos- 
session of  the  tract  in  controversy,  where- 
upon this  action  to  recover  possession  was 
oommencad  by  the  plaintiffa.  The  court 
found  in  their  favor,  and  rendered  judgment 
accordingly.  This  judgment  was  affirmed 
by  the  supreme  court  of  the  state  (78  Kan. 
260,  91  Fae.  68),  and  thereupon  the  cue 
was  brou^t  here  on  error. 
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UMin.  Maxwell  Eraru  And  R.  W.  BUir 
for  plaintiff  in  arror. 

Uenra.  T.  F.  OarrcF  ud  Z.  O.  Millikin 
for  defeadanta  In  error. 

Mr.  Jtutioe  Brewer  delivcrad  the  opin- 
ion of  the  court; 

The  grant  of  the  right  of  way  waa 
"through  the  public  lands."  What  {■  meant 
I7  "public  lands"  la  well  settled.  As  stated 
in  Newhall  -r.  Sanger,  92  U.  B.  761,  703,  23 
L.  ad.  769,  770:  "The  words  'public  lands' 
are  habituall;  used  in  our  legislatiwi  to  de- 
aeribe  such  as  axe  subject  to  ule  or  other 
disposal  under  general  laws."  See  also  Bar- 
ker V.  Bamj,  181  U.  8.  491-490,  4S  L.  ed. 
063-S68,  21  Sup.  Ct.  Rep.  690}  Minnesota 
T.  Hitchcock,  166  U.  S.  373-391,  46  L.  ed. 
904-064,  22  Sup.  Ot  R«p.  6G0.  II  it  is 
claJioed  in  an?  given  case  that  they  are 
used  in  a  different  meaning,  it  should  be 
apparent  either  from  the  context  or  from  the 
circumstances  attending  the  legislation. 
While  the  power  of  Congress  over  lands 
which  an  indiridual  is  seeking  to  acquire 
under  either  the  pre-emption  or  the  home- 
stead law  remaiuB  until  the  payment  of  the 
a  foil  purchase  price  required  by  the  former 
U  law  or  the  full  occupation  prescribed  by  the 
■  latter,  yet,  under  ths  general  land  laws  of 
tilt  United  States,  one  who,  having  made  an 
entry,  is  in  actual  occupation  under  the  pre- 
emptiou  or  homestead  law,  cannot  be  dis- 
possessed of  his  priority  at  the  instance  of 
any  individual.  Eastings  ft  D.  R.  Co.  t. 
Whitney,  13Z  U.  S.  367,  363,  364,  33  L.  ed. 
883,  366,  367,  10  Sup.  Ct  Rep.  112.  In 
otlter  words,  one  who  has  taken  land  under 
the  pre-emption  or  homestead  law  acquires 
an  equity  of  which  he  cannot  be  deprived 
by  any  individual  under  the  like  laws.  Now, 
at  the  time  of  the  passage  of  the  act  of 
July  3,  1S60.  Blou  was  and  had  been,  for 
several  months,  in  actual  oocupation  under 
the  homestead  law.  Did  Congrees  intend  by 
its  legislation  to  deprive  him  of  that  equity 
which  he  had  under  the  general  land  laws  oa 
against  anyone  prooeeding  under  those  lawst 
Any  possible  rights  of  the  railroad  com- 
pany in  this  land  commence  with  the  act 
of  July  3,  1666,  for  while  the  acts  of  1864 
and  1866  were  in  amendment  of  the  act  of 
1882,  yet  the  route  rrwcribed  by  the  Bcts 
of  1862  and  1804  was  far  to  the  east  of  this 
land,  and  only  by  the  act  of  1866  was  the 
company  autliorized  to  construct  a  rotui 
through  or  near  it.  True,  as  held  in  St. 
Joseph  ft  D.  C.  R.  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  ed.  6T6;  Bybee  v.  Oregon  ft  C.  R. 
Co,  139  U.  5.  663,  67Q.  39  L.  ed.  305,  308. 
II  Sup.  Ct  Rep.  641 ;  Northern  F.  R.  Co.  v, 
Hasae,  1B7  U.  S.  9,  49  L.  ed.  CIZ,  843,  2S 
Sup.  Ct  Rep.  309,  the  grant  of  the  right  of 
way  It  abeolnte,  and  taking  effect  as  of  the 


date  of  the  grant    But  that  date  must  ha 
found  in  an  act  prescribing  the  finally  adi^it- 

A  case  much  relied  upon  by  the  railroad 
company,  a*  showing  the  intent  of  Congreas 
in  its  grant  of  the  right  of  way  to  the  Union 
Pacific  Railroad  Company  and  ita  tributa- 
ries, it  Union  F.  R.  Co.  v.  Douglass  County, 
31  Fed.  G40.     In  it  it  waa  held: 

"It  was  the  evident  Intention  of  Congress 
by  the  act  of  July  1,  18S2  ( 12  Stat  at  L. 
491,  chap.  120),  giving  a  right  of  way  to 
the   Union   Facifle   Railroad   Company,   to 
grant  such  right  of  way  through  those  landa 
which,  by   surveys,  should   be   found   to  be 
sections     16    and    36,   the    school    section* 
which  it  intended  to  give  to  the  future  state  o 
of  Nebraaka,  pursuant  to  the  provisions  of  ^ 
the*organio  act  of  1854  (10  Stat  at  L.  283,  * 
chap.   69],  creating  the  territory  of  Ne- 

In  other  words,  it  was  held  that  although 
Congress  had,  in  18B4,  created  the  territory 
of  Nebraska,  with  the  provision  that  when 
ths  lands  within  it  were  surveyed,  sections 
16  and  36  in  each  township  should  be  re- 
served for  school  purposes,  it  meant  by  the 
act  of  1862  to  grant  a  right  of  way  to  the 
railroad  company  through  lands  which 
should  thereafter  be  found  to  be  those  sec- 
tions. But  that  decision  docs  not  reach  to 
the  precise  question  here  presented,  and 
many  of  the  reasons  which  led  to  it  are  in- 
applicable here.  It  was  well  known  that 
a  large  part  at  western  Nebraska  was,  at 
the  time  of  the  passage  of  the  act  of  1862, 
not  only  unoccupied,  but  unsorveyed.  The 
speedy  construction  of  the  railroad  to  the 
Facifle  was  daaired,  and  nothing  waa  said 
about  a  condemnation  of  the  right  of  way. 
By  the  amendatory  act  of  1S64,  however, 
provisica  waa  made  for  such  condemnation 
through  land  occupied  by  an  owner  or  claim- 
ant In  Washington  ft  I.  R.  Co.  t.  Oabom, 
160  U.  B.  103,  40  L.  ed,  3S6,  16  Bnp.  Ct 
Hep.  219,  It  appeared  that  Osbom  was  • 
settler  upon  unsurveyed  public  land,  and 
had  placed  improvements  thereon,  and  in- 
tended when  the  aurveyt  were  made  to 
pre-empt  the  same  under  the  pre-emption 
laws  of  the  government  The  railroad 
company  was  vested  by  the  act  of  March 
3,  187S  (IS  Stat  at  L.  482,  chap  162, 
U.  S.  Comp.  SUt  1901,  p.  I5SS),  with 
a  right  of  way  through  the  public  lands  of 
the  United  States,  subject  to  the  exception 
of  "lands  within  the  limits  of  any  military 
park  or  Indian  reservation,  or  other  landa 
specially  reserved  from  sale."  Osbom  did 
not  come  within  the  terms  of  this  excep- 
tion. The  act  of  March  3,  1875,  authorized 
the  legislature  of  any  territory  to  provide 
the  manner  In  which  private  lands  and  poe- 
tastoiy  elaima  of  landa  of  the  United  StatM 
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might  b«  condemned,  ftnd  further,  tiiatwhen 
DO  provlnon  should  have  be«n  made,  such 
oondemnation  might  be  made  in  accordance 
with  g  3  of  the  act  of  July  2,  18S4,  supra. 
And  upon  this  the  court,  sustaining  Os- 
bom'a  claim  of  paTment  for  the  right  o( 
^  waj,  wid   (p.  lOQ): 

*  "It  must,  therefore,  be  conceded  that  Oa- 

•  bom  did  DOt,  bjr  maintaining  poaseuion  for 
several  jears  and  putting  valuable  improTe- 
ments  thereon,  preclude  the  goTernment 
from  dealing  with  the  lands  as  Its  own,  and 
from  conleiring  them  on  another  par^  b; 
a  subsequent  grant. 

"On  the  other  hand,  it  would  not  be  easy 
to  suppoee  that  CongrsM  would,  in  author- 
Uing  railroad  companies  to  traverse  the 
public  lands,  intend  thereby  to  give  them 
a  ri^t  to  run  the  lioea  of  their  roads  at 
pleasure,  regardleas  of  the  rights  of  set- 
tlers." 

It  is  true,  as  suggested  in  Western  P.  R. 
Co.  T.  Tevis,  41  Cal.  4S0,  493,  that  the  con- 
demnation proceedings  named  by  the  act  of 
July  Z,  1S64,  were  in  territorial  courts, 
whereaa  Kansas  at  that  time  was  a  state. 
But  undoubtedlj'  the  thought  of  Congress 
was  the  protection  of  an  owner  or  claimant 
bj  condemnation  proceedtnga,  and  not  in 
what  conns  those  prorepdlni^  ahould  be  had. 

Further,  "this  right  of  way  through 
achool  sectioua  bad  been  accepted  without 
ohallenge  for  twenty  years."  This  indicated 
tiie  goieral  understanding,  and  was  signifi- 
cant. The  contrary  appears  here.  The  rail- 
way company  not  only  did  not  disturb  tbe 
possession  of  tbe  aettler  for  nearly  forty 
years,  but,  on  the  other  band,  purchased 
and  paid  bim  for  a  right  of  way  through 
the  tract. 

Wb  are  of  opinion  that  tbe  case  in  160 
n.  S.  103:1  is,  as  reapecta  the  caae  at  bar, 
inconsistent  with  that  in  the  31st  Fed.  and 
muat  be  held  to  have,  to  that  extent,  over- 
ruled it.  We  do  not  thinlc  that  it  would 
be  profitable  to  cite  the  many  other  cases 
which  touch  the  question  before  us  more  or 
less  closely,  or  to  seek  to  point  out  the  dif- 
ferenoea  between  them  and  this,  or  to  notice 
all  the  general  expressions  which  are  to  be 
found  in  them. 

We  are  of  opinion  that  the  Supreme  Court 
of  Kansas  did  not  err,  and  its  judgment  ii 
affirm  pd. 

(tU  D.  8.  HI.) 

BARTON  W.  KUHN,  PIff.  in  Brr, 
FAIRMONT   COAL  COMPANY,    Deft    in 


CoTTBTs  <|  367*)  — Fbdebal  Coobtb— Fol- 
LOWIKQ  Statb  Court  Dec  is  loss— Sub- 
jacent SuproHT  —  Decision  atteb 
RiOHTH  or  Pabtieb  ark  Fixed. 


A  decision  of  tbe  highest  state  court  that 
the  grantor  in  a  de^  conveying  the  coaJ 
~'er  a  tract  of  land,  with  the  right  to  en- 
upon  and  under  said  land,  and  to  mine, 
excavate,  and  remove  all  of  the  coal,  cannot 
maintain  an  action  for  damages  in  tort> 
founded  upon  the  failure  of  the  grantee  or 
his  successors  to  leave  sufficient  support  to 
the  overlying  or  surface  land,  Is  not  bind* 
ing  upon  the  Federal  courts  in  a  similar  ac- 
tion tiased  on  almost  identical  facta  and  dr- 
cumatancea,  the  granting  clause  of  the  two 
deeds  being  in  fact  identical,  where  auch 
decision  was  handed  down  after  the  deed 
upon  which  the  defendant  relies  was  exe- 
cuted, and  after  the  injury  complained  of 
was  sustained,  and  the  action  begun,  and 
where  the  point  decided  had  not  been  pre- 
viously   adjudged    by    tbe    state    anprema 

[Etd.  Note.— For  other  cam.  ■••  Ooorts,  Dao. 
Die-  i  Kt.^i 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Coart  of  Appeals  for  tha 
Fourth     Circuit,     presenting    the    question 
whether  the  Federal  courts  are  hound  by  a 
LSlon  of  the  highest  atate  court  on  tha 
question  of  subjacent  support,  handed  down 
after  the  righte  of  tbe  parties  were  fixed. 
Answered  in  the  negative. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  Homer  W.  Wllllama  for  Kuhn. 
Mesars.  Eldward  A.  Brannon,  Z.  Tay- 
lor Vinson,   and  Vinson  i  Thompson  for 
the  Fairmont  Coal  Company.  ^ 

'  Mr.  Justice   HarlMi   delivered  the  opin-  ■ 
ion  of  the  court: 

This  case  is  here  on  a  question  propound- 
ed under  the  authority  of  the  judiciary  act 
of  March  3d,  18B1,  relating  to  the  jurisdic- 
tion of  the  courts  of  the  United  States.  26 
Stat,  at  L.  82S,  chap.  SIT.  {  0,  U.  8.  Comp. 
Stat.  1901,  p.  549.  Tbe  facts  out  of  which 
the  question  arises  are  suhBtantially  as  will 
be  now  stated. 

On  the  2lEt  day  of  November,  1989,  tha 
plaintiff,  Kulin,  a  citizen  of  Ohio,  sold  and 
conveyed  to  Camden  all  the  coal  underlying 
a  certain  tract  of  land  in  West  Virginia  of 
which  he,  Kuhn,  was  the  owner  in  fee.  The 
deed  contained  these  clauses:  "The  parties 
of  the  first  part  do  grant  unto  the  said  John- 
son N.  Camden  all  the  coal  and  mining 
privileges  necessary  and  convenient  for  tha 
removal  of  the  same,  in,  upon,  and  under  a 
certain  tract  or  parcel  of  land  situated  in 
the  county  of  Marion,  on  the  waters  of  tbe 
West  Forlt  river,  hounded  and  described  as 
follows,  to  wit:  .  .  .  Together  with  tha 
right  to  enter  upon  and  under  said  land,  and 
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to  mine,  excavate,  and  remova  ftll  of  uld 

eokl,   and   to   remave   upon   and   under   the 

nid  lands  the  coal  from  and  under  adjacent, 

,  coterminous,  and  neighboring  lands,  and  also 

Ig  Um  right  to  enter  upon  and  under  the  tract 

*   of  land  hereinbefoTs  described'and  make  all 

necessary     structurea,     roads,     vaya     exca- 

rations,  air  shafts,  drains,  drain  vajs  and 

openings  necessaiy  or  convenient  for  the 

mining  and  removal  of  said  coal  and  the  <]oal 

from  coterminous  and  neighboring  lands  to 

The  present  action  of  trespass  ou  the  ease 
vas  brought  Januar;  I8th,  1S08.  The 
declaration  alleged  that  the  coal  covered  b; 
the  above  deed  passed  to  tha  defendant,  tbe 
Fairmont  Coal  Company,  a  West  Virginia 

eorporation,  on  the of  January,  1906; 

that  the  plaintiff  Euhu  was  entitled  of  right 
to  have  all  his  surface  and  other  strata 
OTcrlying  the  coal  supported  in  its  natural 
state,  either  by  pillars  or  blocks  of  coal  or 
1^  artificial  support)  that  on  the  day  named 
the  defendant  company  mined  and  removed 
eoal  from  under  the  land,  leaving,  however, 
large  blocks  or  pillars  of  coal  as  a  means  of 
supporting  the  overlying  surface;  that  the 
oomI  company,  disregarding  the  plaintiff's 
rights,  did  knowingly,  wilfully,  and  negli- 
gently, without  making  any  compemation 
therefor,  or  for  the  damages  arising  there- 
from, mine  and  remove  all  of  said  blocks 
and  pillars  of  coal  so  left,  by  reason  whereof 
and  because  of  the  failure  to  provide  any 
proper  or  sufficient  artiScial  or  other  sup- 
port for  the  overlying  surface,  the  plaintiff's 
surface  land,  or  a  large  portion  thereof,  was 
caused  to  fall;  and  that  it  was  cracked, 
broken,  and  rent,  oansing  large  holes  and 
flssures  to  appear  upon  the  surface,  and  de- 
stroying the  water  and  water  courses. 

The  contract  under  which  the  title  tn  the 
coal  originally  passed  was  executed  in  West 
Virginia,  and  the  plaintiff's  cause  of  action 
arose  in  that  state. 

A  demurrer  to  the  declaration  was  sus- 
tained by  the  circuit  court,  an  elaborate 
opinion  being  delivered  by  Judge  Dayton. 
162  Fed.  1013.  The  case  was  then  taken 
upon  writ  of  error  to  the  circuit  court  of 

It  appears  from  the  statement  of  the  case 
made  by  tbe  circuit  court  of  appeals,  that, 
0  in  the  year    1902,   after   Kuhn's   deed   to 
5  Camden,  one  Griffin  bronght,  in  a  court  of 
>   West 'Virginia,  an  action,  similar  in  all  re- 
spects to  the  present  one,  against  the  Fair- 
mont Coal  Company,  tha  successor  of  Cam- 
den.   His  rights  arose  from  a  deed  almost 
Identical  with  that  executed  by  Kubn  to 
Camden.    That  case  wa*  ruled  in  favor  ot 
the    coal    company,    and    subsequently   wo* 
token  to  the  supreme  court  of  Weat  Virginia, 
which  announced  ita  opinion  therein  in  No- 


vember, 190G.  A  petition  for  rehearing  hav- 
ing been  filed,  the  judgment  was  stayed.  But 
the  petition  was  overruled  March  27th,  1900, 
on  which  day,  after  Kuhn's  suit  was  brought, 
the  decision  previously  announced  in  the 
Oriffin  Case  became  final  under  the  rules  of 
the  supreme  court  of  the  stats.  Griffin  t. 
Fairmont  Coal  Co.  SB  W.  Va.  480,  2  L.ILA. 
(N.8.)    1116,  63  5.  E.  24. 

The  contention  by  the  coal  company  In 
tbe  court  below  was  that,  as  the  decision  in 
the  Griffin  Case  covered  substantially  tha 
e  question  as  tha  one  here  involved,  it 
the  du^  of  the  Federal  court  to  accept 
that  decision  as  controlling  the  rights  of  the 
present  parties,  whatever  might  be  its  own 
opinion  as  to  the  law  applicable  to  this 
.  Tbe  contention  of  Kuhn  woe  that  tha 
Federal  court  was  under  a  duty  to  determine 
the  rights  of  the  present  parties  upon  ita 
own  independent  judgment,  giving  to  tha 
decision  in  the  state  court  only  such  weight 
as  should  be  accorded  to  it  according  to  tbs 
established  principles  in  the  law  ot  con- 
tracts and  ot  sound  reasoning;  alao,  that  tlM 
Federal  court  was  not  bound  by  a  decision 
of  the  stats  court  in  an  action  of  trespass  on 
the  case  for  a  tort  not  involving  tha  title  to 

Such  being  the  issue,  the  circuit  court  of 
appeals,  proceeding  under  the  Judiciary  act 
of  March  3d,  1891,  chap.  617,  have  sent  up 
tbe  following  question  to  be  answered: 

"Is  this  court  bound  by  tbe  decision  of  tha 
supreme  court  in  the  case  of  Grilfin  v.  Fair- 
mont Coal  Co.,  that  being  an  action  by  tbe 
plaintiff  against  tbe  defendant  for  damages 
for  «  tort,  and  this  being  an  action  for  dam- 
ages for  a  tort  based  on  tacts  and  circum- 
stances almost  Identical,  the  language  of  tbe  « 
deeds  with  reference  to  the  granting  clause  JJ 
being'in  fact  identical,  that  ease  having  been  * 
decided  a/ter  the  contract  upon  which  de- 
fendant relies  was  executed,  after  the  injury 
complained  of  was  sustained,  and  after  this 
action  was  instituted!" 

There  Is  no  room  for  doubt  as  to  the  scope 
ot  tbe  decision  in  the  QriSn  Case.  The 
syllabus — which,  in  West  Virginia,  is  the 
law  of  the  case,  whatever  may  be  the  reason- 
ing employed  in  the  opinion  ot  the  court — 
is  as  follows:  "1.  Deeds  conveying  coal 
with  rights  of  removal  should  be  construed 
in  the  some  way  as  other  written  instru- 
ments, and  the  intention  of  tbe  parties,  as 
manifest  by  the  language  used  in  the  deed 
itself,  should  govern.  2.  The  vendor  of  land 
may  sell  and  convey  his  coal,  and  grant  to 
the  vendee  tbe  right  to  enter  upon  and  under 
said  land,  and  to  mine,  excavate,  and  remove 
all  of  the  coal  purchased  and  paid  for  by 
him,  and.  If  the  removal  of  tha  ocmA  neoes* 
sarily  causes  the  surface  to  subside  or  break, 
the   grantor   cannot  be  heard  to   complain 
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tbnaof,  S.  Where  ■  deed  eoorvjt  the  eoal 
noder  %  tract  of  Und,  together  nith  the 
tight  to  enter  upon  end  under  laid  land, 
And  to  mine,  excaTsta,  and  renoTe  all  of  it, 
there  ii  no  implied  reaerration  id  auch  an 
inetruinent  that  the  grantee  must  leave 
enough  coal  to  lupport  the  eurface  in  ita 
original  position.  4.  It  i*  the  duty  of  the 
court  to  conitrue  contracta  aa  thej  are  made 
by  the  parties  thereto,  and  to  give  full  force 
and  effect  to  the  language  ueed,  when  it  is 
dear,  plain,  aiinple,  and  unarobiguous.  fi. 
It  U  onlj  where  the  language  of  a  oontract 
U  ambiguous  and  uncertain,  and  ausMptible 
of  more  than  one  construction,  that  a  court 
may,  under  the  nell  ■established  rules  of  con- 
struction, interfere  to  reach  a  proper  con- 
■tniction  and  make  certain  that  which  in 
Itself  is  uncertain." 

Nor  can  it  be  doubted  that  the  point  de- 
cided in  the  Oriffia  Caao  had  not  been  previ- 
otul7  adjudged  hj  the  supreme  court  of 
that  state.  Counsel  for  the  coal  companj 
azpreaal;  state  that  the  question  here  in- 
,,  volved  was  nerer  before  the  l^lelaturc  or 
>■  eoorts  of  West  Virginia  until  the  deed  in- 
•  TolTed  in  the*GrifOn  Case  came  before  the 
niprauM  oonrt  of  that  etata  for  eon- 
■truatloni  that  "until  then  tiiere  was  no 
law  and  no  local  custom  upon  the  subject  in 
(orca  in  West  Virginia  j"  and  that  "only 
after  the  holding  of  the  etate  court  in  the 
Griffin  Caae  could  it  be  said  that  the  narrow 
question  ther^n  dedded  had  beoome  a  rule 
of  property  in  that  state." 

In  this  Tiew  of  the  case,  was  not  the  Fed- 
aral  oourt  bound  to  determine  the  dispute 
between  the  parties  according  to  ita  own 
independent  judgment  aa  to  what  righte 
were  acquired  by  them  under  the  contract 
ittlating  to  the  eoalt  If  the  Federal  court 
was  of  opinion  that  the  coat  company  was 
under  a  l^al  obligation,  while  taking  out 
the  coal  in  question,  to  uae  such  precautions 
and  to  proceed  in  such  way  as  not  to  destroy 
or  materially  injure  the  surface  land,  was  It 
bound  to  adjudge  the  contrary  simply  be- 
oanse,  in  a  tingU  ease,  to  whiik  Kithtt  wa* 
not  a  party,  and  which  was  determined  offer 
the  right  of  the  present  parties  had  accrued 
and  become  flzad  under  their  contract,  and 
a^fer  the  injury  complained  of  had  occurred, 
the  state  court  took  a  difTerent  view  of  the 
lawl  If,  when  the  jurisdietion  of  the  Fed- 
eral court  was  invoked,  Knhn,  the  citizen  of 
Ohio,  bad,  in  its  judgment,  a  valid  cause  ot 
action  against  the  coal  company  for  the  in- 
jury of  which  he  complained,  was  that  court 
obliged  to  subordinate  iU  view  of  the  law 
to  that  expressed  by  the  state  courtT 

In  cases  too  numerous  to  be  here  cited,  the 
general  subject  suggested  by  these  questions 
has  been  considered  by  this  court.  It  will 
be  both  unnecessary  and  impracticable  to 


enter  upon  aa  extaded  rsview  of  those  eases. 
They  are  familiar  to  the  profession.  But  in 
the  course  of  this  opinion  we  will  refer  to  • 
few  of  them. 

The  question  as  to  the  binding  force  of 
state  decisions  received  very  full  considera- 
tion in  Burgess  v.  Seligman,   107  U.  S.  20, 
33,  27  L.  ed.  3Sg,  365,  2  Sup.  Ct.  Rep.  10. 
After  judgment  in  that  case  by  the  United 
States  circuit  court,  the  supreme  court  ol 
the  state  rendered  two  judgmente,  each  ot 
which  was  adverse  to  the    grounds    upon  ^ 
which  the  circuit  court  had  proceeded,  and  ^ 
the* contention  was  that  this  court  should* 
follow  those  decisions  of  the  state  court,  and 
reverse  the  judgment  of  the  circuit  court. 
The  opinion  in  that  caae  states  that,  in 
order  to  avoid  miaappreheniion,  the  oourt 
had  given  the  subject  special  consideration, 
and  the  extended  note  at  the  close  of  that 
opinion  shows  that  the  prior  cases  were  all 
closely  scrutinized  by  the   eminent  justice 
who  wrote  the  opinion.     A  conclusion  was 
reached  that  received  the  approval  of  all  the  ^ 
members  of  the  court.     We  place  in  the  >> 
marpnt  an  extract  from  the  opinion'of  Mr.  ■ 

f'We  do  not  consider  ourselves  bound  to 
follow  the  decision  of  the  state  court  In 
this  case.  When  the  transactions  in  cou> 
troversy  occurred,  and  when  the  ease  was 
under  the  consideration  of  the  circuit  court, 
no  oonstmction  of  the  statute  had  been 
given  by  the  state  tribunals  contrary  to 
that  given  by  the  circuit  court.  The  Fed* 
eral  courte  have  an  independent  jurisdic- 
tion in  the  administration  of  state  laws,  co- 
ordinate with,  and  not  subordinate  to,  that 
of  the  state  courte,  and  are  bound  to  exer- 
cise their  own  judgtnent  as  to  the  meaning 
and  affect  of  those  laws.  The  existence  of 
two  co-ordinate  jurisdictions  in  the  ssme 
territory  is  peculiar,  and  the  resulte  would 
be  anomalous  and  inconvenient  but  for  the 
exercise  of  mutual  respect  and  deference. 
Since  the  ordinary  administration  of  the 
law  Is  carried  on  by  the  state  courts,  it  nec- 
essarily happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which 
beoome  rules  of  property  and  actjon  in  the 
state,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This 
is  especially  true  with  regard  to  the  law  of 
real  estate  and  the  construction  of  state 
constitutions  and  statutes.  Such  estab* 
liihed  rules  are  always  r^arded  by  the  Fed- 
eral courte,  no  less  than  by  the  sUto  courts 
themselves,  as  authoritative  declarations  of 
what  the  law  is.  But  where  the  law  has 
not  been  thus  settled.  It  Is  the  right  and 
duty  of  the  Federal  courte  to  exercise  their 
own  judgment;  as  thery  also  always  do  in 
reference  to  the  doctrines  of  commercial  law 
and  general  jurisprudence.  So,  when  eon- 
tracts  and  transactions  have  been  entered 
into,  and  rights  have  accrued  thereon  nnder 
a  particular  state  of  the  decisions,  or  mkem 
thira  hat  been  no  decuton,  of  tha  state  tr^ 
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Jiutice  BTsdl«7.  In  Bucber  v,  Cheihirs  R. 
Co.  125  U.  S.  6(9,  31  L.  ed.  79S,  8  Sup.  Ct. 
Rep.  974,  IjC-  Justice  Miller,  ■peaking  for 
the  court  obterred;  "It  may  be  laid  gen- 
•Tftllj  that  wherever  the  decisiona  of  the 
•tate  courts  relate  to  some  law  of  a  local 
character,  which  ma;  have  become  estab- 
lished by  thoie  courts,  or  has  always  been  a 
purt  of  the  law  of  the  state,  that  the  do- 
dsions  upon  the  subject  are  usually  eou- 
ehulve,  and  alwayi  entitled  to  the  highest 
respect  of  the  Federal  courts.  The  whole 
of  this  subject  has  recently  been  very  ably 
reviewed  in  the  case  of  Burgess  v.  Seligman, 
107  U.  S.  £0,  27  L.  od.  350,  2  Sup.  CL  Rep. 
10.  Where  such  local  law  or  custom  has 
been  established  by  repeated  decisions  of 
tilie  bigheat  courts  of  a  state,  it  becomea  also 
the  law  goveming  tha  courts  of  the  United 
Statoa  iitting  In  that  state."  See  also  Jack- 
aon  ex  dem.  St  John  v.  Chew,  12  Wheat 
153,  6  L.  ed.  S88. 

Up  to  the  present  time  these  principles 
have  not  been  modified  or  disregarded  by 
this  court.  On  the  contrary,  they  have 
bMD  reaJSrmed  without  substantial  qualifl- 
Hition  in  many  subsequent  cases,  some  of 
which  are  here  cited.  East  Alabama  R. 
Co.  r.  Doe,  114  U.  S.  340,  2»  L.  ed.  130,  0 
Bnp.  Ct  Rep.  839;  Bueher  v.  Cheshire  R. 
Co.  125  U.  a.  ess,  31  L.  ed.  79G,  6  Sup.  Ct 
Rap.  974;  Gormly  v.  CUrk,  134  U.  S.  338, 
SS  L.  ed.  909,  10  8np.  Ct  Bep.  GS4;  BalU- 
more  1  0.  R.  Co.  v.  Baugh,  149  U.  S.  368, 
87  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Fol- 
■mn  T.  Township  98,  ISO  U.  B.  Oil,  40  L. 
•d.  276,  la  Sup.  Ct  Rep.  174;  Barber  t. 
Pittsburgh,  Ft  W.  i  C.  R.  Co.  166  U.  S. 
83,  41  L.  ed.  926,  17  Sup.  Ct  Rep.  446; 
StMily  County  v.  Coler,  IBO  U.  S.  437,  47 
L.  ed.  1128,  23  Sup.  Ct  Rep.  811;  Julian  v. 
Central  Trust  Co.  103  U.  S.  93,  48  L.  ed. 
629,  24  Snp.  Ct  Rep.  399;  Wicomico  County 
▼.  Bancroft,  203  U.  8.  112,  61  L.  ed.  112,  27 
Sup.  Ct  Rep.  21 ;  Presidio  County  v.  Noel- 
^  Touug  Bond  k  Stock  Co.  212  U.  S.  68,  53 
I  L.  ed.  408,  29  Sup.  Ct.  Rep.  237. 
'  *We  take  it,  then,  that  it  is  no  longer  to 
be  questioned  that  the  Federal  courts,  in 
determining  cases  before  them,  are  to  be 
gnided  by  tbe  following  rules:    1.  When  ad- 


ministering state  laws  and  determining 
rights  accruing  under  those  lawa,  tbe  ju- 
risdiction of  the  Federal  court  is  an  inde- 
pendent one,  not  subordinate  to,  bat  co- 
ordinate and  concurrent  with,  the  Jurisdio- 
tion  of  the  state  courts.  2.  Where,  hefor* 
the  rightt  of  tAe  partiet  aoenied,  oertaia 
rules  relating  to  real  estates  have  been  so 
established  by  state  decisions  as  to  become 
rules  of  property  and  action  in  the  state, 
those  rales  are  accepted  by  the  Federal 
court  aa  authoritative  declarations  of  the 
law  o(  the  state.  3.  But  whert  tfie  law  of 
the  ttate  hai  nut  been  thut  tattled,  it  la 
not  only  the  right,  but  the  duty,  of  the  Fed- 
eral court  to  ezeroise  its  own  judgment,  as 
it  also  always  does  when  the  ease  before  it 
depends  upon  the  doctrines  of  commercial 
law  and  general  jurisprudence.  4.  Bo,  when 
contracts  and  tranaactiona  are  entered  into 
and  rights  have  acomed  under  a  particular 
state  of  the  local  deoiaions,  or  when  thert 
has  been  no  deotsion  by  tA«  ttate  oourt  on 
the  partioular  quettion  involved,  thou  the 
Federal  courts  properly  claim  the  right  to 
give  effect  to  their  own  judgment  aa  to 
what  ia  the  law  of  the  state  applicable  to 
the  case,  even  where  a  different  view  baa 
been  expressed  by  the  state  court  after  tbe 
rights  of  parties  aoeniad.  But  oven  in  such 
cases,  for  the  sake  of  comity  and  to  avoid 
confusion,  tbe  Federal  court  should  alwayi 
lean  to  an  agreement  with  the  state  court 
if  tbe  question  ia  balanced  with  doubt. 

The  court  took  care,  in  Burgess  v.  Selig- 
man, to  say  that  the  Federal  court  would 
not  only  fail  in  ita  duty,  but  would  defeat 
the  object  for  whioh  the  national  courta 
were  given  jurisdiction  of  oontroverslea  be- 
tween dtJsens  of  different  states,  if,  whik 
leaning  to  an  agreement  with  the  state 
oourt,  it  did  not  exercise  an  independent 
judgment  In  cases  involving  principles  not 
settled  by  previous  adjudications. 

It   would   seem   that   aocording   to   those  ^ 
principles,  now  firmly  established,  the  duty  » 
was  upon  the  Federal  court,  iu'ths  present  • 
case,  to  exercise  ita  independent  judgment 
as  to  what  were  tbe  relative  rights  and  ob- 
ligations of  the  parties  under  their  written 
contract      The   question   before   it  was   as 


btMoI,    the   Federal    courts   properly   claim 

the  right  to  adopt  their  own  interpretation 

of  the  law  applicable  to  the  case,  although 

a  different  Interpretation  may  be  adopted 

by  the  state  courts  after  such  ri^ts  have 

■eerued.     But,  even   in   snch  cases,  for  the 

sake  of  harmony  and  to  avoid  confusion, 

SI  the   Federal    courts   will    lean    towards    an 

n  agreement  of  views  with  the  state  courts  if 

*  t£e*queation  seems  to  them  balanced  with 

donbt.    Acting  on  these  principles,  founded, 

■a  Uiey  are,  on  comity  and  gooi  sense,  the 

MMUta  of  tha  United  Statea,  without  eaeri- 

^tbig  their  own  dlgnllr  aa  independent  tri- 


bunals, endeavor  to  avoid,  and  In  most  cases 
do  avoid,  any  unseemly  (tonfiict  with  tbe 
well -considered  decisions  of  the  state  courts. 
As,  however,  the  very  object  of  giving  to  the 
national  oourts  Jurisdiction  to  administer 
the  laws  of  the  states  in  oontroverdea  be- 
tween citlioiB  of  different  states  was  to  in- 
atitute  independent  tribunals,  which  it  might 
be  supposed  would  be  unaffected  by  local 
prejuaicea  and  sectional  views,  It  would  be 
a  dereliction  of  their  dn^  not  to  ^rclsa 
an  independent  judgmmt  in  caaes  ncrt  for^ 
dosed  if  previous  adjndlcationi." 
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to  the  liability  of  tlta  coal  compMn;  for  ui 
injutj  mrising-  from  tlie  failure  of  that  cor- 
poration, while  mining  and  taking  out  the 
ooal,  to  fnmiah  sufficient  lupport  to  the 
OTwljing  or  surface  land.  Whether  such 
a  oaM  involvee  a  rule  of  property  in  any 
proper  senM  of  thoa«  terma,  or  only  a  ques- 
tion of  general  law,  within  the  provinca  of 
the  Federal  court  to  determine  for  itself, 
the  fact  e^ita  that  there  had  been  no  do- 
termination  of  the  question  bj  the  state 
court  before  the  rights  of  the  parties  ac- 
crued and  became  fixed  under  their  contract, 
or  before  the  injury  complained  of.  In 
either  ease,  the  Federal  court  wai  bound 
nnder  established  doctrines  to  exercise  ita 
own  independent  Judgment,  with  a  leaning, 
however,  as  just  luggeated,  for  the  aake  of 
harmony,  to  an  agreement  with  the  state 
eourt,  it  the  question  of  law  involved  was 
deemed  to  be  doubtful.  If,  before  the  rights 
of  the  parties  in  this  case  were  fixed  by 
written  contract,  it  had  become  a  settled 
rule  of  law  in  West  Virginia,  as  manifested 
by  decisions  of  its  highest  court,  that  the 
grantee  or  bis  euccesaora  in  luch  a  deed  as 
is  here  involved  was  under  no  legal  obliga- 
tion to  guard  the  surface  land  of  the  grant- 
or against  injury  resulting  from  the  mining 
and  removal  of  the  ooal  purchased,  a  wholly 
different  question  would  have  been  present- 
ed. 

There  are  adjudged  cases  involving  the 
meaning  of  written  contracts  having  more 
or  lees  connection  with  land  that  were  not 
regarded  as  involving  a  rule  in  the  law  of 
real  estate,  but  as  only  presenting  questions 
of  general  law,  touching  which  the  Federal 
eourta  have  always  exercised  their  own 
judgment,  and  in  respect  to  which  they 
are  not  bound  to  aecept  the  views  of  the 
•tate  courts.  Let  ua  look  at  some  of  those 
eases.  They  may  throw  light  upon  the  pres- 
n  ent  discussion. 

%  In  Chicago  V.  Robbina,  2  Black,  418,  42D, 
■  17  L.  ed.  298,  304,  which  waa*an  action  on 
the  case  for  damages,  the  question  was  as 
to  the  right  of  the  eity  of  Chicago — which 
was  under  a  duty  to  see  that  its  streets 
were  kept  in  safe  condition  for  persons  and 
property — to  hold  one  Robbins  liable  in 
damagea  for  so  using  his  lot  on  a  public 
street  aa  to  cause  injury  to  a  passer-by.  The 
cify  was  held  liable  to  the  latter,  and  sued 
Robbins  on  that  account.  The  state  court, 
in  a  similar  case,  decided  for  the  defendant, 
and  it  was  contended  that  the  Federal  court 
■hould  accept  the  views  of  the  local  court 
aa  to  the  legal  righta  of  the  parties.  But 
ttiis  court,  speaking  by  Mr.  Justice  Davis, 
•aid:  "Where  rules  of  property  in  a  state 
are  fnlly  settled  by  a  series  of  adjudications, 
this  court  adopts  the  decisions  of  the  state 
tourta.    But  where  private  ri^ts  are  to  be 


determined  by  the  application  ttt  c 
law  rules  alone,  this  court,  although  enter- 
taining for  state  tribunals  the  highest  ra- 
spect,   does   not   feel   bound   by   their   ded- 

In  Lane  v.  Viok,  3  How.  464,  472,  478,  11 
L.  ad.  eSI,  885,  S3T,  the  nature  of  the  con- 
troversy was  such  as  to  require  a  conatrua- 
tion  of  a  will  which,  among  other  property, 
devised  certain  real  estate  which,  at  the 
time  of  suit,  was  within  the  limits  of  Vicka- 
burg,  Mississippi.  There  had  been  a  con- 
struction of  the  will  by  the  supreme  court 
of  the  state  (1  How.  [Miss.]  379,  31  Am. 
Deo.  167],  and  that  construction,  it  was 
insisted,  was  binding  on  the  Federal  court. 
But  this  court  said:  "Every  instrument  al 
writing  should  be  to  construed  as  to  ef- 
fectuate, if  practicable,  the  intention  of  the 
parties  to  it.  This  principle  applies  witli 
peculiar  force  to  a  wiU.  .  .  .  The  par- 
ties in  that  case  ware  not  the  same  aa  those 
now  Iwfore  this  court;  and  that  decision 
does  not  aSeet  the  interests  of  the  ochOf 
plainanta  here.  The  question  before  the 
Mississippi  court  was  whether  certain 
grounds  within  the  town  plat  had  been  dedi< 
cated  to  public  use.  The  construction  ol 
the  will  waa  incidental  to  the  main  ob- 
ject of  the  suit,  and,  of  course,  waa  not 
binding  on  anyone  claiming  nnder  the  will. 
With  the  greatest  respect,  it  may  be  proper 
to  say,  that  this  oourt  does  not  follow  the  ^ 
state  courts  in  their  construction  of  a  will  « 
or  any  other^instrument,  aa  they  do  in  tha  • 
construction  of  statutes.  Where,  as  in  tha 
case  of  Jackson  ez  dem.  St.  John  v.  Chew, 
12  Wheat.  167,  8  L.  ed.  688,  the  eonstmo- 
tion  of  a  will  had  been  settled  by  the  high- 
est courte  of  the  state,  and  had  long  beats 
aegui«teed  in  a*  a  rul«  of  property,  this 
court  toowM  follow  <t,  beoauM  it  had  6^ 
coTPie  a  rule  of  property.  The  oonatruction 
of  a  statute  by  tiie  supreme  court  of  a 
state  is  followed  without  reference  to  the 
interesta  It  may  affect,  or  the  parties  to 
the  suit  in  which  its  construction  was  in- 
volved. But  the  mere  construction  of  a 
will  by  a  atat«  court  does  not,  as  the  eon* 
stmction  of  a  statute  of  the  state,  consti- 
tute a  rule  of  decision  for  the  courts  of  the 
United  States.  In  the  ease  of  Swift  v. 
Tyson,  10  Pet.  1,  10  L.  ed.  868,  the  effect 
of  the  34tb  section  of  the  judiciary  act  of 
1789,  [1  Stat,  at  L.  92,  chap.  20,  U.  S. 
Comp.  Stat.  1901,  p.  68t]  and  the  eonstme- 
tion  of  instruments  by  the  state  courts,  an 
considered  with  greater  precision  than  is 
found  in  some  of  the  preceding  oases  on  Qta 
same  subject." 

In  Foicroft  v.  Mallett,  4  How.  363,  87», 
U  L.  ed.  1008,  1019,  the  object  of  the  action 
was  to  recover  certain  land  In  Maine.  Tb« 
caae  turned  in  part  on  the  construotion  to 
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be  giTBD  to  ft  mortgage  of  certain  land  to 
Williams  College,  and  to  local  adjudloatlons 
relating  to  tho»e  lands,  which,  it  was  con- 
tended, were  eoncluBive  on  the  partie*. 
'^ut,"  this  oonrt  aaid,  "on  examining  the 
particular*  of  the  caaei  cited  to  govern 
thii  <Willianii  College  v.  Mallett,  12  Me. 
398;  Williams  College  t.  Ualtett,  10  Me. 
84;  Randell  t.  Mallett,  14  Me.  61),  It  will 
be  aeen  that  the  oonstmctioD  of  the  mort- 
gage to  the  collie,  in  respect  to  t^is  reaer- 
Tation  or  condition,  never  appear*  to  have 
been  agitated.  //  it  had  been,  the  decision 
vonid  be  entitled  to  high  respect,  though  it 
ihoold  not  be  r^arded  as  conclusive  on  the 
mere  eonstnietioii  of  a  deed  as  to  matters 
and  language  belonging  to  the  common  law, 
and  not  to  *,ny  local  statute.  Williams  t. 
Suffolk  Ins.  Co.  3  Sumn.  270,  277,  Fed.  Cas. 
No.  17,738." 

In  Russell  v.  Bouthard,  12  How.  139,  147, 
13  L.  ed.  927,  930,  the  controlling  question 
was  whether,  in  any  case,  it  was  admissi- 
ble to  show  by  extraneotu  evidence  that  a 
deed  on  its  face  of  certain  real  estate  in 
Kentucky  was  really  intended  by  the  par- 
S  ties  as  a  security  for  a  loan  and  as  a  mort- 
P  gage.  The  court,  spcaking'by  Mr.  Justice 
Curtis,  after  citing  adjudged  cases  sustain- 
ing the  proposition  that  evidence  of  that 
kind  was  admissible  in  certain  states,  said: 
"It  is  suggested  that  a  di&erent  rule  is  held 
by  the  highest  court  of  equity  in  Kentucky. 
If  it  were,  ivith  great  respect  for  that 
learned  court,  this  court  would  not  feel 
bound  thereby.  This  being  a  suit  in  equi^, 
and  oral  evidence  being  admitted  or  reject- 
ed, not  by  the  mere  force  of  any  state  stat- 
nts,  but  upon  the  principles  of  general 
•qnity  jurisprudence,  this  court  must  be 
governed  by  its  own  views  of  those  prin' 


eiples," — citing 
Wheat.  £12,  4  L.  ed.  : 
Howland,  4  Wheat  10 
T.  Zacharie,  «  Pet.  6 


Campbell, 

■2;  United  States  v 
,  4  L.  ed.  E2e ;  Boyli 
8  L.ed.  E36;  Swift 


r.  Tyson,  16  Pet.  1,  10  L.  ed.  800;  Foxcroft 
V.  Hallett,  4  How.  379,  II  L.  ed.  1019. 

In  Yates  v.  Milwaukee,  10  Wall.  497,  608, 
19  L.  ed.  984,  987,  the  question  was  as  to 
the  nature  and  extent  of  the  right  of  an 
owner  of  land  in  Wisconsin,  bordering  on 
a  pnhlio  navigable  water,  to  make  a  land- 
ing, wharf,  or  pier  for  hie  own  use  or  for 
the  use  of  the  public.  There  waa  a  ques- 
tion in  the  case  of  dedioation  to  public 
use,  and  the  city  of  Milwaukee  Bought  bi 
ehange  or  remove  the  wharf  erected  b;  the 
riparian  owner  in  front  of  his  lot  This 
court,  speaking  by  Mr.  Jnstice  Miller,  said: 
*niiis  question  of  dedication,  on  which  t]ic 
whole  of  that  case  turned,  was  one  of  fact, 
to  be  determined  by  ascertaining  the  inten- 
tion of  those  who  laid  out  the  lota,  from 
what  they  did,  and  from  the  cpplication  of 
30  S.  C— 10. 


general  common-law  principles  to  theii  acts. 
This  does  not  depend  upon  state  statute  or 
local  state  law.  The  law  which  governs  the 
case  is  the  common  law,  on  which  this 
court  has  never  acknowledged  the  right  ot 
the  state  courts  to  control  our  decisions, 
except,  perhaps,  in  a  class  of  cases  where 
the  state  courts  have  established,  by  re- 
peated decuions,  a  rule  of  property  In  re- 
gard to  land  titles  peculiar  to  the  state." 
In  Louisville  Trust  Co.  v.  Cincinnati,  22 
C.  C.  A.  334,  338,  341,  47  U.  S.  App.  30,  45, 
fil,  76  Fed.  296,  300,  304,  which  was  a  suit 
by  a  Kentucky  corporation,  it  became  neces- 
sary to  determine  the  force  and  effect  of  a  ,^ 
mortgage  originaUng  in  a  state  statute  of  *| 
Ohio  and  certain  *mnn  lei  pal  ordinances  cov-  • 
ering  street  easement*  in  Cincinnati.  The 
state  court,  in  a  suit  to  which  the  trustee  in 
the  mortgage  was  not  a  party,  passed  a  de- 
cree declaring  the  soope,  effect,  and  dura- 
tion of  contracts  or  ordinances  imder  which 
the  mortgage,  easements,  and  franchise* 
originated.  It  was  insisted  that  the  Federal 
court  was  bound  to  accept  the  views  of  the 
state  court.  But  the  circuit  court  of  ap- 
peals, held  by  Judges  Taft,  Lurton,  and 
Hammond,  ruled  otherwise.  Judge  Lurton, 
speaking  for  all  the  member*  of  that  court, 
made  an  extended  review  of  the  anthoritiea, 
and  observed  that  if  the  state  decision  was 
regarded  as  conclusive  upon  the  parties, 
"the  constitutional  right  of  the  complain- 
ant, as  a  citizen  of  a  state  other  than  Ohio, 
to  have  its  right*  as  a  mortgagee  deflned 
and  adjudged  by  a  court  of  the  United 
States,  Is  of  no  real  value.  If  this  court 
cannot  for  itself  examine  these  street  con- 
tract* and  determine  their  validity,  effect, 
and  duration,  and  must  follow  the  interpre- 
tation and  construction  placed  on  them  by 
another  oourt  in  a  suit  begun  after  it* 
right!  OS  morlgagee  hod  aceraed,  and  to 
Krhieh  it  wot  not  a  party,  then  the  right 
of  such  a  mortgagee  to  have  a  hearing  be- 
fore judgment  and  a  trial  before  execution 
is  a  matter  of  form  without  substance.  The 
better  forum  for  a  suitor  so  situated  would 
be  a  court  of  the  state.  .  .  ,  The  valid- 
ity, effect,  and  duration  of  the  street  ea*e- 
ments  granted  or  claimed  under  these  laws 
and  ordinance*  is  a  question  wliich  this 
complainant  is  entitled  to  have  decided 
by  the  courts  of  the  United  States,  and  the 
opinion  of  the  eupreme  court  of  Ohio,  while 
entitled  to  the  highest  respect  as  a  tribunal 
of  exalted  ability,  can  be  given  no  greater 
weight  or  respect  than  its  reasoning  shall 
demand,  where  the  contract  rights  of  a 
citizen  ot  another  state  are  involved,  who 
was  neither  a  party  nor  privy  to  the  suit  in 
nil i eh  that  opinion  was  delivered.  The 
special  fact,  therefore,  which  justifies  us  in 
determining  for  ourselre*  the  true  mean- 
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^  ei^  ordinance*  out  ol  which  the  righte  of 

jj  tbit  complainant'  iprlng  is  the  fact  that 

>  it  is  a  eititen  of'anotber  itate,  and  that 

tbe  contract   under   which   it  haa  acquired 

•u  interest  originated  prior  to  the  judicial 

opinion  relied  upon  a*  foreeloaiug  our  judg- 

Upon  tbe  general  question  aa  to  tbe  dntj 
of  tbe  Federal  court  to  exerciae  ita  inde- 
pendent judgment  where  there  had  not  been 
a  decision  of  the  state  court  on  tbe  question 
involTed,  before  the  rights  of  the  parties 
accrued,  Carroll  County  v.  Smith,  111  U. 
B.  S5Q,  28  L.  ed.  SIT,  4  Sup.  Ct.  Rep.  630, 
and  Great  Southern  Fire  Proof  Hotel  Co. 
T.  Jones,  193  U.  8.  632,  64B,  48  L.  ed.  77B, 
787,  24  Sup.  Ct.  Rep.  676,  are  pertinent.  In 
the  first-named  case  the  court  was  con- 
fronted wiUi  a  question  as  to  the  validit;? 
under  the  state  Constitution  of  a  certain 
statute  of  the  state.  Mr.  Juatiea  Mattbewa, 
delivering  tbe  unanimoua  Judgment  of  tbe 
eourt,  saidi  "It  was  not  a  rule  previous); 
established,  so  aa  to  have  become  recognized 
aa  settled  law,  and  which,  of  course,  all 
parties  to  transactions  afterwards  entered 
into  would  be  presumed  to  know  and  to  con- 
form to.  When,  therefore,  it  la  presented 
for  application  by  the  courts  of  tbe  United 
States,  in  a  litigation  growing  out  of  the 
same  facts,  of  which  they  have  jurisdiction 
bj  reason  of  the  eitiiensbip  of  the  parties, 
the  plaintiff  haa  a  right,  under  tbe  Consti- 
tution of  the  United  Statea,  to  the  inde- 
pendent judgment  of  those  courts,  to  de- 
termine for  themselves  what  la  the  law  of 
tha  state,  by  which  his  ri^ta  are  fixed  and 
governed.  It  was  to  that  very  end  that 
tha  Conatitution  granted  to  citizen*  of  one 
atate,  suing  in  another,  the  choice  of  re- 
aorting  to  a  Federal  tribunaL  Burges*  v. 
Seligman,  107  U.  8.  20,  33,  27  L.  ed.  359, 
sec,  2  Sup.  Ct.  Rep.  10."  Tbe  otber  ease — 
Great  Southern  Fire  Proof  Hotel  Co.  v, 
Jones — presented  a  controversy  between 
citicens  of  different  states.  It  wa*  sought 
by  tbe  plaintiffs,  citizens  of  Pennsylvania, 
to  enforce  a  mwhania'  lien  upon  etrtain 
real  property  in  Ohio.  Tbe  main  question 
was  as  to  the  validity  of  a  statute  of  Ohio 
under  which  the  alleged  lien  arose.  It  was 
contended  that  a  particular  decision  of  tbe 
atate  court,  holding  the  statute  to  be  a  vio- 
lation of  the  state  Constitution,  was  con- 
eluaive  upon   tbe   Federal   court.     But  this 

•  court,    following    the    rules    announced    in 

•  Burgess  v.  Seligmao,  rejected'tbat  view  by 
a  unanimous  vote.  It  said:  "It,  prior  to 
tht  making  of  the  contract*  iatioren  th« 
pUtintiffa  and  MoClain,  the  state  court  had 
adjudged  that  the  statute  in  question  was 
ia  violation  of  the  stata  Conatitntion,  it 


would  have  been  the  duty  of  the  rireuit 
court,  and  equally  tbe  duty  of  thi*  oonrt, 
whatever  the  opinion  of  either  court  aa  to 
the  proper  construction  of  that  inatrument, 
to  accept  such  prior  deciaion  aa  determining 
the  rights  of  the  parties  accruing  thers- 
after.  But  tha  decision  of  tbe  state  court, 
as  to  the  constitutionality  of  the  statute 
in  question,  having  been  rendered  a/tar  fAa 
rightg  of  partiet  to  thia  tuit  had  ttetn  fitud 
by  thmr  ooncrocta,  tbe  circuit  court  would 
have  been  derelict  in  duty  if  it  had  not 
exercised  its  independent  judgment  touch- 
ing tbe  validity  of  tbe  statute  here  in 
question.  In  making  thia  declaration  we 
must  not  be  understood  aa  at  all  qualifying 
the  principle  that,  in  all  cases,  it  ia  tha 
duty  of  the  Federal  oourt  to  lean  to  an 
agreement  wiUi  the  state  court,  where  the 
issue  relatea  to  mattera  depending  upon 
tbe  construeUon  of  tha  Cwtatitution  or  laws 
of  the  sUte." 

It  baa  been  suggested — and  tbe  suggestion 
cannot  be  passed  without  notice — that  the 
views  we  have  expressed  herein  are  not  in 
harmony  with  some  recent  utteraucea  ol 
this  court,  and  we  are  referred  to  East 
Central  Eureka  Min.  Co.  t.  Central  Eureka 
Min.  Co.  204  U.  8.  288,  272,  61  L.  ed.  47B, 
481,  27  Sup.  Ct.  Rep.  268.  That  eaae  in- 
volved, among  other  questions,  the  meaning 
of  a  deed  for  mining  propertv  This  eour^ 
in  ita  opinion,  referred  to  a  deciaion  of  tha 
state  court  aa  to  tbe  real  object  of  the  deed. 
and  expressed  ita  concurrence  with  tha 
views  of  that  court  That  was  quite  sof* 
flcient  to  dispose  of  the  case.  But  in  tha 
opinion  it  was  further  said:  "Tlie  Mn- 
atruction  and  effect  of  a  eonveyanca  be- 
tween private  parties  is  a  matter  aa  to 
which  we  follow  the  court  of  tbe  atata^— 
citing  Brine  v.  Hartford  F.  Ins.  Co.  M  U. 
S.  827,  836,  24  L.  ed.  868,  661;  De  Vaugha 
V.  Hutchinson,  180  U.  S.  666,  41  L.  ed.  827, 
17  Sup.  Ct.  Rep.  461.  Even  if  the  broad 
language  just  quoted  seema  to  give  soma 
support  to  tbe  contention  of  the  defendant,  gg 
it  is  to  be  obaerved  that  no  raferenoa  ia  Jg 
made  in  the  opinion  to  the'numerone  oaaaa,  * 
some  of  which  are  above  dtad,  liolding  that 
tha  Federal  court  is  not  bound,  in  eases 
between  citizens  of  different  states,  to  fol- 
Idw  tbe  state  decision,  if  it  was  rendered 
after  the  date  of  the  transaction  out  of 
which  the  rights  of  the  parties  arose.  Cer- 
tainly there  was  no  purpose  on  the  part 
of  the  court  te  overrule  or  to  modify  the 
doctrines  of  thoae  eases;  and  the  broad 
language  quoted  from  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Go.  mnat 
therefore  be  interpreted  in  the  light  of  the 
paiticnlar  cases  cited  to  support  the  view 
which  that  language  importa.  What  wara 
thoae  eaaea  and  what  dU  they  deaidaT 


3,Google 


EUHN  T.  FAHtHONT  CX}AL  Ca 


14T 


BriiM  T.  Hartford  T,  In*.  Co.,  on«  of  the 
Maet  cited,  wfta  i  luit  in  the  Federal  dicult 
fonrt  to  forecloM  a.  mortgag*  on  real  eit&te. 
A  foreclosure  and  aale  were  had,  and  the 
decree,  following  the  eatabliahsd  rulei  ot 
the  Federal  oourt,  allowed  the  defendant 
to  pay  the  mortgage  debt  In  ooe  hundred 
dare;  and  if  the  debt  waa  not  paid  within 
that  time,  then  the  master  wai  ordered  to 
■ell  the  land  for  eaah,  in  aoeordance  with 
the  eouree  and  practice  ol  the  Federal  court. 
When  tk«  mortgage  too*  mode,  there  ivaa 
in  force  in  Jllionis,  and  hAd  been  for  many 
years,  a  ttatute  which,  if  controlling,  al- 
lowed the  defendant  in  a  foroeloiure  suit 
twelve  montha  after  eale  to  redeem  the 
land  eold.  Thus,  there  was  a  conflict  be- 
tween the  local  statute  and  the  rules  and 
practice  obtaining  in  the  Federal  court,  and 
the  question  was  whether  the  state  statute 
or  those  rules  governed  the  rights  of  the 
parties  aa  to  the  time  of  redemption.  This 
ootirt  held  tiiat  the  statute  of  the  state, 
Mng  in  foroa  tohea  (A«  mortgagt  {»  guM- 
1mm  vMt  taecitted,  entered  inta  the  coutraot 
between  the  partiei  and,  must  control  the 
determination  of  their  rights.  Speaking  by 
Mr.  Justice  Miller,  It  said:  "The  legisla' 
tore  of  Illinois  has  prescribed,  sa  an  ei- 
aential  element  ot  the  transfer  by  the 
eonrts  in  foreclosure  anita,  that  there  shall 
remaiu  to  the  mortgagor  the  right  of  re- 
demption for  twelve  months,  and  to  judg- 
Bant  creditors  a  similar  right  for  fifteen 
months,  after  the  sale,  before  the  right  ot 

S  Um  pnrchaaer  to  tiie  title  becomes  vested. 

?  ^lia  aright,  sa  a  condition  on  which  the 
title  pasaei,  ts  as  obligatory  on  the  Federal 
oonrta  as  on  the  state  conrts,  because  in 
both  eases  it  is  made  a  rule  of  property  by 
tke  legialatore,  which  had  the  power  to  pre- 
aeribe  inch  a  rale.  ...  At  all  eventa, 
tlM  dedsiona  of  this  court  are  numerous 
that  the  laws  which  prescribe  the  mode  of 
enforcing  a  contract,  wMcA  art  m  e<net«no< 
wAen  it  it  made,  are  SO  far  a  part  ot  the 
eontraet  that  no  changes  in  these  laws 
which  ierionsly  interfere  with  that  enforce- 
ment are  valid,  because  they  impair  its  ob- 
ligation, witliin  the  meaning  of  the  Con- 
Btitntion  ot  the  United  States.  Edwards  v. 
tMnv,  86  U.  8.  6S6,  24  L.  ed.  793.  That 
this  very  right  of  redemption,  after  a  sale 
nnder  a  decree  ot  foreclosure,  is  a  part  ot 
the  eon  tract  of  mortgage,  where  tiie  law 
giving  the  right  exists  when  the  contract 
Is  made,  is  very  clearly  stated  by  Mr.  Chief 
Justice  Taney,  in  the  case  ot  Broniou  v. 
Elnde,  1  How.  311,  U  L.  ed.  U3.  De 
Vaughn  v.  Hutchinson,  les  U.  S.  660,  41  L. 
ad.  827,  17  Sup.  CL  Rep.  461,  the  other  case 
•ited,  involved  the  constmctioa  of  a  will 
made  in  1867,  devising  real  eetate  in  the 
District  of  Columbia,  and  the  decision  was 


baaed  upon  the  law  of  Maryland  as  It  had 
bean  often  declared  by  the  courts  of  Mary- 
land to  be  while  this  District  was  part  o( 
that  state, — indeed,  as  it  was  from  the  tim» 
Maryland  became  an  independent  state. 

It  thus  appears  that,  in  the  Brine  Caje,. 
the  rights  of  the  parties  were  determined  In. 
conformity  with  a  valid  local  itatult  i» 
force  vjhem  thoat  rlghtg  acarutd;  while  in. 
the  DeVaughn  Case,  the  decision  was  based 
upon  tlie  law  of  Maryland,  while  the  Dis- 
trict was  a  part  of  that  state,  evidenced  by 
a  serie*  of  iteoition*  made  by  the  highest, 
court  ot  Maryland,  hefors  the  rights  of  par- 
ties ooonied.  Nothing  in  Uiis  opinion  is- 
opposed  to  anything  said  or  decided  itt 
eiUier  of  those  cases.  The  question  here  in- 
volved as  to  tiie  scope  and  effect  of  the  writ- 
ing given  by  Kuhn  to  Camden  does  not  de- 
pend upon  any  statute  ot  West  Tirginis, 
nor  upon  any  rule  established  by  a  course  of 
decisions  made  before  the  righte  ot  partiea 
accrued.  So  that  tiie  words  above  quoted 
from  East  Central  Eureka  Uin.  Co.  v.  Cen-  ^ 
tral  Eureka  Hin.  Co.  must  not  be  in-  ^ 
terpreted  as  applicable  to*a  case  like  the* 
one  before  no,  nor  as  denying  the  autlioritj 
end  dut7  of  the  Federal  court,  when  deter- 
mining the  effect  of  eonveyancea  or  writtea 
instruments  between  private  parties,  citi- 
zens ot  different  states,  to  exercise  its  own 
independent  judgment  where  no  authorita- 
tive state  decision  had  been  rendered  by  tiw 
state  court  l>etore  the  righte  of  the  partiet' 
accrued  and  became  fixed. 

Without  expressing  any  opinion  aa  t*- 
the  rights  ot  the  parties  under  their  con- 
tract, we  need  only  say  that,  for  the  rea- 
sons stated,  the  questlmi  sent  to  this  coorL 
by  the  Circuit  Court  of  Appeals  Is  aDSweradi 
in  the  n^ative.    It  will  be  so  certified. 

Mr.  Justice  HoImM,  dissenting; 

This  Is  a  quesUon  of  the  title  to  real  eso 
tate.  It  does  not  matter  in  what  form  ot 
action  it  arises,  the  decision  must  be  tb*- 
same  in  an  action  of  tort  that  it  would  be- 
in  a  writ  of  right  The  title  to  real  estate 
In  general  depends  upon  the  statutes  anit 
decisions  of  the  state  within  which  it  lies. 
I  think  It  a  thing  to  be  r^fretted  If,  while- 
In  the  great  mass  of  cases  the  stete  courts- 
finally  determine  who  is  the  owner  of  land, 
how  much  he  owns,  and  what  he  conveys  by 
his  deed,  the  courts  of  the  United  States, 
when  by  accident  and  exception  t^e  seme- 
question  comes  before  them,  do  not  follow- 
whet,  for  all  ordinary  purposes,  is  the  law. 

I  admit  that  plenty  of  language  can  be- 
found  in  the  earlier  cases  to  support  the- 
present  decision.  That  is  not  surprising,  in 
view  of  the  uncertain^  and  vacillation  of 
the  theory  upon  which  Swift  v.  Tyson,  !•> 
Pet.  1,  10  L.  ed.  865,  and  the  later  exten^ 
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dotu  of  iti  doctrine,  bftve  proceeded.  But 
I  suppose  it  vill  be  admitted  on  the  other 
■ide  that  even  the  independent  joriadiction 
of  the  circuit  eourts  of  the  United  States 
ta  a  jurisdiction  onlj  to  declare  the  Uw, 
at  least,  in  a  case  like  the  present,  and 
^  only  to  declare  the  law  of  the  state.  It  is 
^  not  an  authority  to  make  it.  Swift  t.  Tyaon 
•  was  juatiHed  on  the  ground'that  that  was 
all  that  the  state  courts  did.  But,  as  has 
been  pointed  out  bj  a  recent  acoomplished 
and  able  writer,  that  fiction  had  to  be  aban- 
doned and  waa  abandoned  when  thit  court 
came  to  decide  the  municipal-bond  cases,  be- 
ginning with  Gelpcke  t.  Dubuque,  1  Wall. 
176,  17  L.  ed.  520.  Gray,  Nature  t  Sources 
of  the  t^w,  §g  53S-550.  In  those  cases 
the  court  followed  Chief  Justice  Tanej  in 
Ohio  L.  Ins.  t  T.  Co.  t.  Debolt,  IB  How.  416, 
U  Ii.  ed.  997,  in  recognizing  the  fact  that 
decisions  of  state  courts  of  last  resort  make 
law  for  the  state.  The  principle  is  that  a 
change  of  judicial  decision  after  a  contract 
has  been  made  on  the  faith  of  au  earlier 
one  the  other  way  is  a  change  of  the  law. 
The  cases  of  the  class  to  which  I  refer 
have  not  stood  on  the  ground  that  this  court 
agreed  with  the  first  decision,  but  on  the 
ground  that  tbe  state  decision  made  the  law 
for  the  state,  and  therefore  should  he  given 
only  a  proBpective  operation  when  contracts 
had  been  entered  into  Tinder  the  law  as 
earlier  declared.  Douglass  t.  Pike  Connty, 
101  U.  &  077,  26  L.  ed.  9BS;  Qreen  County 
V.  ConnesB,  109  U.  8.  104,  27  L.  ed.  872,  3 
Sup.  Ct.  Rep.  69.  In  various  instances  this 
court  has  changed  its  decision  or  Tendered 
different  decisions  on  similar  facts  arising 
in  different  states,  in  order  to  conform  to 
what  is  recognized  as  the  local  law.  Fair- 
field V.  Gallatin  Coiu^,  100  U.  B.  47,  25 
L.  ed.  044. 

Whether  Swift  t.  Tyson  can  be  reconciled 
with  Gelpcke  v.  Dubuque,  I  do  not  care 
to  inquire.  I  assume  both  cases  to  represent 
settled  doctr i  nes,  whether  reconcilable  or  not. 
But  the  moment  you  leave  those  principles 
which  it  is  desirable  to  make  uniform 
throughout  the  United  States,  snd  which 
the  decisions  of  tbis  court  tend  to  make 
uniform,  obviously  it  is  most  undesirable  for 
the  courts  of  the  United  States  to  appear 
as  interjecting  an  occasional  arbitrary  ex- 
ception to  a  rule  that  in  every  other  case 
prevails.  I  never  yet  have  heard  a  state- 
ment of  any  reason  justifying  the  power, 
and  I  find  it  hard  to  Imagine  one.  The  rule 
in  Gelpcke  v.  Dubuque  gives  no  help  when 
« the  contract  or  grant  in  question  has  not 
M  been  made  on  the  faith  of  a  previous  dec- 
"  laration  of'law.  I  know  of  no  authority 
in  tbis  court  to  say  that,  in  general,  state 
decisions  shall  make  law  only  for  the  future. 
Judicial    decisions    have    had    retrospective 


operation  for  near  a  thousand  years.  Then 
were  enough  difficulties  in  the  way,  even  la 
cases  like  Gelpcke  v.  Dubuque,  but  in  them 
there  was  a  suggestion  or  smack  of  consti- 
tutional right.  Here  there  is  nothing  of 
that  sort  It  is  said  that  we  must  ezereles 
our  independent  judgment — but  as  to  whatt 
Surely,  as  to  the  law  of  the  states.  Whence 
does  that  law  issuel  Certainly  not  from  us. 
But  it  does  issue,  and  has  been  recognized 
by  this  court  as  issuing,  from  the  state 
courts  as  well  as  from  the  state  legislatures. 
When  we  know  what  the  source  of  the  law 
has  said  that  it  shall  be,  our  authority  Is  at 
an  end.  The  law  of  a  state  does  not  become 
something  outside  of  the  state  court,  and 
independent  of  it,  by  being  called  the  com- 
mon law.  Whatever  it  is  eaUed,  It  Is  tha 
taw  as  declared  by  the  state  judges,  and 
nothing  else. 

If,  as  I  believe,  m;  reasoning  is  correct.  It 
justifies  our  stopping  when  we  come  to  a 
kind  of  case  that,  by  nature  and  necessity, 
is  peculiarly  local,  and  one  as  to  which  tha 
latest  intimations,  and,  indeed,  decisions, 
of  this  court  are  wholly  in  accord  with  what 
I  think  to  be  sound  law.  I  refer  to  the  lan- 
guage of  the  oourt,  speaking  through  Ur. 
Justice  Miller,  in  Brine  t.  Hartford  F.  Ins. 
Co.  96  U.  S.  827,  24  Ii.  ed.  858.  To  adminis- 
ter a  different  law  "is  to  introduce  Into  the 
jurisprudence  of  the  state  of  lUinds  the 
discordant  elements  of  a  Bubstantial  right 
which  is  protected  in  one  set  of  courts  and 
denied  in  the  other,  with  no  superior  to  de- 
cide which  is  right."  I  refer  also  to  the  un- 
animous decision  in  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.  204 
U.  8.  2Se,  272,  51  L.  ed.  470,  4B1,  27  Sup. 
Ct.  Rep.  2G8.  It  is  admitted  that  we  an 
bound  by  a  settled  course  of  decisions,  ir- 
respective of  contract,  because  they  make 
the  law.  I  see  no  reason  why  we  are  less 
bound  by  a  single  one. 


(tu  V.  a.  171.) 

A.  HENLEY,  J.  A.  Henley,  A.  D.  Mackey, 
J.  D.  Bowersock,  and  Mrs.  Hornsby,  Plffa. 

in  Err., 


OoNBTTTunoNAi.  Iiaw  (|  129*)— Ihpaixino 

OOHTBACT   OBUaAnOnS— StOCKBOI.DEB'3 

r.TAim.TTT 

1.  The  obligation  of  the  contract  under 
which  the  stockholders  in  a  Kansas  corpo- 
ration acquired  their  stock  Is  not  uncon- 
stitutionally impaired  by  Kan.  I*ws  (Spso. 
Sees.),  1898,  chap.  10,  %  12,  requiring,  as  a 
oondltion  of  a  1^1  or  binding  trabsfer  of 
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■toek,  that  »  statement  of  lucli  traorfer 
■hall  be  filed  with  the  aecretarj  of  state  hj 
the  president,  tecretaiy,  or  managing  officer 
of  the  corporation,  although,  when  the  stock 
vaa  aequired,  the  tola  requirement  of  the 
Kuuas  statute*  in  this  regard  was  that 
eorporate  stock  should  be  transferable  only 
on  tbe  books  of  the  eorporation. 

[Bd.  Notg.— F\>r  other  cues.  Me  Conitltntlonal 
L««.  Dec.  Die  I  U).*] 
CottSTTTDTIONAL  IiAW   (|   120*)— IMPAIKTHO 

CONTBACT    OBLISATIONS  —   RDIXDUS  — 

Stocehoi^eb'b  Liabilitt. 

£.  The  subatitution  for  individual  aottoli 
to  enforce  the  Btatatorf  liability  of  atock- 
holders  in  a  Kansas  corporation  of  ■  rait 
in  equi^  by  a  reeeiTer  appointed  after  judg- 
ment against  the  corporation,  which  is  made 
by  Eon.  Laws  (Spec.  Bese.)  1868,  chap.  10, 
does  not  unconstitutionally  Impair  the  ob- 
ligation of  the  CMitract  under  whioh  the 
•todcholders  acquiied  their  stoek. 

[Bd.  Not*.— For  other  eaa*^ 
Iav,  Dec  DIf.  I  U>.*1 


[No.   72.] 

Snbmltted  December  10,  190B.    Deddedjan- 
tiaiy  3,   ISIO. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kanaaa  to  review  a  judgment 
wluch  affirmed  a  judgment  of  the  District 
Court  of  Douglas  County,  in  that  state,  in 
favor  of  the  receiver  of  a  corpora-tion  ii 
action  to  enforce  the  individual  liability  of 
stockholders.    AfSrmed. 

See  same  case  below,  76  Ean.  723,  17 
I>.B^.(N^.)  770,  93  Pac.  168,  on  rehearing, 
76  Kan.  736,  17  LJt.A.(N.S.)  785,  93  Pae. 
ITS. 

The  fscts  are  stated  in  the  opinion. 

Messrs.  W.  W.  NgtIbou,  George  J.  Bar- 
ker, A.  0.  Mitchell,  and  a  D.  Bishop  tor 
plaintiffa  in  error. 

Mr.   B.   E.    Myers,   in   propria   persona, 
n  and  Mr.  R.  E.  Uelvin  ifor  defendant  in  error. 

•    'Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  Federal  question  to  be  disposed  of  on 
this  writ  of  error  arises  under  the  contract 
clause  of  the  Constitution.  The  facU  upon 
which  this  decision  depends  are  not  in  dis- 
pute and  may  be  thus  Bummaricedi 

On  the  3d  day  of  August,  1887,  the  plain- 
Uffs  in  error  became  respectively  subscrib- 
era  to  and  owners  of  capital  stock  in  the 
Consolidated  Barbed  Wire  Company,  a  Kan- 
aaa eorporation,  engaged  in  the  business  of 
manufacturing  wire.  But,  on  the  ISth  day 
of  January,  1809,  they  sold  and  transferred 
their  stock,  worth  par,  in  good  faith,  to  re- 
sponsible parties,  and  thereafter  had  no  in- 
terest in  the  company.  The  fact  of  euch 
transfer  was  made  to  appear  on  the  books 
«f  the  company.    On  the  same  date  the  eom- 
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pany  sold  all  Its  proper^  and  the  good  will 
of  its  business,  tlie  proceeds  of  the  sale  be- 
ing distributed  among  the  defendants  aa 
etoeltholders  in  the  proportion  of  the  stock 
held  by  each.  And  on  the  day  last  named 
the  company  suspended  and  did  not  there* 
after  resume  business. 

In  1900,  W.  H.  Stevenson  obtained  a  judg- 
ment against  the  oompaoy  upon  which  exe- 
eutlMi  was  issued  and  returned  "no  prop- 
erly found."  In  1903,  two  other  judgments 
— each  of  which,  it  is  admitted,  being  based 
upon  a  cause  of  action  eounding  in  tort- 
were  recovered  against  the  company,  one  by 
Briggs,  administrator,  and  one  by  Miaxwell. 
No  execution  was  issued  on  either  of  thoat 
judgments. 

In  1003,  Myers,  the  defendant  in  error, 
was  appointed  receiver  of  the  wire  company. 
As  such  receiver,  and  by  authority  of  ffidst- 
ing  atatutes,  he  brought  an  action  in  one  of 
the  K'"""  courts  against  tbe  present  plain- 
tiffs In  error  as  stockholders,  to  recover  the 
amount  of  the  above  judgments.  Upon  final 
hearing,  the  trial  eourt  gave  judgments 
against  the  defendants,  respectively,  in  cer- 
tain amounts,  to  be  paid  by  tbem  in  propor- 
tion to  the  stock  owned  by  each.  Tbe  case  ^ 
was  carried  to  the  supreme  court  of  Kanaaa,  ^ 
and  the*judgmeat  was  affirmed.  A  rehear-  • 
ing  vas  granted,  but  the  judgment  waa 
again  affirmed.  TO  Ean.  T3«,  17  L.RJL 
(N.S.)  785,  93  Pac.  173. 

At  tbe  time  the  defendants  became  stock- 
boldera  in  the  wire  company  certain  con- 
stitutional and  statutory  provisions  relat- 
ing to  corporations  were  In  force  in  Kansas. 
Those  referred  to  by  counsel  are  given,  for 
convenienee,  in  the  margin.t     From  an  es- 


f'Dues  from  corporatione  shall  be  se- 
cured by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  t^ 
law;  but  such  individual  liabilities  shall  not 
apply  to  railroad  corporations,  nor  corpora- 
tions for  religious  or  charitable  purposes." 
Kan.  Const  art.  12,  g  2. 

"If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpo- 
ration, except  a  railway  or  a  religious  or 
charitable  corporation,  and  there  cannot  be 
found  any  property  whereon  to  levy  euch 
execution,  then  execution  may  be  issued 
against  any  of  the  stockholders,  to  an  ex- 
tent equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution 
shall  issue  against  any  stockholder,  except 
upon  an  order  of  the  court  In  which  the  ac- 
tion, suit,  or  other  proceedings  shall  have 
been  brought  or  instituted,  made  upon  mo- 
tion in  open  court,  after  reasonable  notice 
in  writing  to  the  person  or  persons  sought 
to  be  charged;  and,  upon  such  motion,  such 
court  may  order  execution  to  Issue  acoord- 
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■  amiiuUoii  of  thoaa  proviiiona  It  will  be*iMii 
^  that  when  the  difendanti  became  the  own- 
«  we  of  etoelc  in  the  eompuf  it  wu  the  law 

•  ot  Eaneu:  1.  That  a*itoek1iolcIer  in  anj 
^  oorporation  other  than  one  for  railroad,  re- 
<J  Ugioiu,  or  charitable  purposea,  ehould  be  lia- 

•  bla  (or  tlie  dues  of  the  •corporation  to  tbe 
^tent  of  aver;  unpaid  •nbccriptioD,  and  for 
an  additional  amMint  equal  to  the  par  value 
of  the  stock  owned  b;  hltn.  S.  That  if  an 
axeeutioD  against  a  corporation  was  re- 
turned "no  property  found,"  then  execution 
could  go,  on  the  order  of  court  and  after 
written  notice,  against  any  stockholder,  to 
the  extent  equal  in  amount  to  his  atock, 
together  with  the  amount,  it  any,  unpaid 
thereon.  3.  That  when  a  corporation  be- 
came insolvent  a  receiver  could  be  appointed 
on  application  to  the  proper  court,  to  cloaa 
ita  affaira;  and  it  was  made  the  duty  of 
Buch  receiver  to  immediately  Institute  pro- 
oeedings  against  all  atockholders  to  collect 
unpaid  lubsoriptiona,  together  with  the  ad- 
ditional liability  of  such  ttoekhotdera,  equal 
to  the  par  value  of  the  stock  held  by  each; 
all  such  collections  to  be  for  the  beneSt  of 
creditors.  4.  niat  the  stock  of  the  corpo- 
ration should  be  transferable  only  ott  the 
booki  of  th«  corporation  in  snoh  manner  sa 
the  law  preocribed. 


By  an  act  paaied  in  1860,  and  which  wenk 
into  effect  January  Itth,  1899,  be/ore  the  de- 
fendant* sold  their  stock,  tbe  previous  stat- 
ute (Gen.  SUt  1888,  chap.  23,  |  24)  was  *» 
amended  aa  to  make  it  the  duty  of  the  presi- 
dent and  secretary  or  tiie  managing  officer 
of  each  corporation  for  profit  doing  busines* 
in  the  atate  (other  than  banking,  insurance, 
and  railroad  eorporationB),  as  soon  aa  any 
tranafer,  tale,  or  change  ot  ownership  of 
stock  is  made,  aa  shown  on  ita  books,  "to 
at  once  file  viitk  the  teantary  of  atate  a 
statement  of  auch  change  ot  ownerahip,  gir- 
ing  the  name  and  address  of  the  new  stock- 
holder or  atockholders,  the  number  of  share* 
so  tranaferred,  and  tbe  par  value  and  the 
amount  paid  on  such  stock."  The  same  stat- 
ute provided  that  "no  transfer  of  such  atocic 
shall  be  legal  or  binding  until  such  atatw- 
ment  is  made  as  provided."  Laws  of  Kan. 
Special  Sess.  1698.  chap.  10,  {  12,  p.  33.  It 
is  not  claimed  that  the  above  statement  had 
been  made  or  filed  with  the  company  pritv 
to  the  sale  by  the  defendants  of  their  stock, 
or  that  It  waa  ever  filed;  and  the  result  it  ^ 
that  the  transfer  made  by  the  defendanta  of  * 
their  stock  (although  the*fact  of  such  trans*  • 
fer  may  have  been  shown  on  the  books  ot 
the  wire  company}  waa  not  legal  or  bind- 
ing. If  the  statute  was  valid. 


ingly;  or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  char^  the  atookhold- 
en  with  the  amount  of  his  judgment."  Kan. 
Gen.  Stat.  1868,  chap,  S3,  S  32;  Id.  188B, 
T  1102. 

"A  corporation  is  dissolved,  first,  by  the 
expiration  of  the  time  limited  In  ita  char- 
ter; second,  by  a  Judgment  ot  disaolutlon, 
rendered  by  a  court  m  competent  juriadie- 
tion;  Init  any  such  corporation  ahall  be 
deemed  dissolved  for  the  purpose  of  ena- 
bling any  oreditora  of  such  corporation  to 
prosecute  auita  agalnat  the  stockholdera 
thereof  to  enforce  their  individual  llabili^, 
if  It  be  shown  that  such  corporation  haa 
suspended  business  for  more  than  one  year, 
or  that  any  corporation  now  so  suspended 
from  business  shall,  for  three  months  after 
the  passage  of  this  act,  fail  to  resume  Its 
usual  and  ordinary  business,"  Kan.  Gen. 
But  ises,  chap.  23,  §  40,  aa  amended  by 
lawa  1883,  ehap.  46,  |  1,  March  7;  Id.  1889, 
1  1200. 

"If  any  corporation  created  under  this 
or  any  general  statute  of  thia  state,  except 
railway  or  charitable  or  religioua  corpora- 
tions, be  dissolved  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person  or 
persons  who  were  stockholdera  at  Uie  time 
of  such  dissolution,  without  Joining  the  cor- 
poration in  such  suit;  and  if  ju^ment  be 
rendered,  and  execution  aatlsfled,  the  de- 
fendant or  defendanti  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution,  for 
the  reeovBTy  ot  the  portion  of  such  debt  for 
which  they  ware  liable;  and  the  execution 


er  respectively;  and  if  any  number  of  stoot 
holders  (defendants  in  the  case)  shall  not 
have  propert?  enough  to  satisfy  his  or  their 
portion  of  the  execution,  then  the  amount 
ot  deflcieni^  shall  be  divided  equally  among 
all  the  remaining  atockholders,  and  coUec- 
tiona  made  accordingly,  deducting  from  the 
amount  a  sum  In  proportion  to  tiie  amount 
of  stock  owned  by  the  plaintiff  at  the  time 
the  eompanjr  dissolved.''  Kan.  Oen.  Stat 
1868,  chap.  23,  %  44,  Oct.  31;  Id.  1889,  f 
1204. 

"No  stockholder  shall  be  llahle  to  pay 
debta  of  the  corporation,  beyond  the  amount 
due  on  his  stock,  and  an  additional  amount 
equal  to  the  stock  owned  by  him."  Kan. 
Gen.  Stat  1808,  ehap.  23,  S  46;  Id.  1889, 
T  1206. 

By  a  statute  passed  In  1898,  which  took 
efifect  January  11th,  1899,  the  following  ae^ 
ti(Hi  took  the  place  of  the  above  |  S2: 

"It  aOT  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpo- 
ration, except  a  railway  or  a  religious  or 
charitable  corporation,  and  there  cannot  be 
found  any  property  upon  which  to  levy  such 
execution,  such  corporation  shall  be  deemed 
to  be  insolvent;  and  upon  application  to  the 
court  from  which  said  execution  was  issued, 
or  to  the  Judge  thereof,  a  receiver  shall  b* 
appointed,  to  close  up  the  affairs  of  said 
corporation.  Such  receiver  shall  iiTtmedl- 
ately  institute  proceedings  against  all  stock- 
holders to  collect  unpaid  subscriptions  to 
the  stock  of  auch  corporation,  together  with 
the  additional  liability  of  auch  stockhold- 
ers, equal  to  the  par  value  of  the  stodc  hald 
by  each.     All  collections  made  by  the  i» 
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Bat  the  defeadaata  InaUt  thai,  u  Uie  atat- 
vtM  of  Kuuu  did  not,  at  the  time  they 
Aoqulred  their  atook,  requlra  aa  a  condition 
of  ita  legal  or  bindlog  transfer  that  a  atate- 
ment  of  aneh  tronafer  ahonld  be  filed  with 
the  leeretary  of  atate,  by  th«  preiident,  aeo- 
ntary,  ot  majiagiiig  officer  of  tbe  corpora- 
tion, the  subsequent  statute  impoaing  a  con- 
dition of  that  kind  impaired  the  obligation 
of  the  contract  under  vrhieh  stockholders 
aaquired  their  stock,  in  violation  of  the  Con- 
«titation  of  the  United  States.  The  su- 
preme eonrt  of  Kansas  rejected  tbis  view, 
-and  tb(7  were  right. 

In  what  way  the  transfer  of  the  stoek  oi 
«  eorporation  shall  be  made  and  evidenced 
ia  a  matter  entirely  within  tbe  govermental 
jMwer  of  the  state  that  creates  the  corpora- 
tion, the  state  taking  care  that  such  power 
4m  not  so  exerted  aa  to  violate  any  rigbt  ae- 
•enfed  by  the  supreme  law  of  the  land.  It 
was  never  contemplated  by  tbe  framers  of 
4he  Constitution  that  the  national  authori- 
-tiea  should  supervise  tbe  action  of  a  state 
npoo  snoh  a  subject,  so  long  as  tha  state 
4id  not  transgress  that  instrument,  bnt  kept 
within  the  limits  of  its  reserved  power 
4naet  such  reasonable  lawa  or  regulations  aa, 
in  its  judgment,  were  necessary  or  conducive 
-to  the  general  good.     We  can  nell  under- 


stand how  tha  state  might  ban  conelncbd 
that  tha  atBtntoi7  requirement  In  forea  whsn 
the  defendanta  acquired  their  stock,  to  tha 
effect  that  tranafers  of  tha  stoek  irf  corpo- 
rations created  by  tbe  state  (except  certain 
corporations)  should  he  tcansferahle  only  on 
the  books  of  the  eorporation,  waa  not  affae- 
tlve  or  sufBoient;  particularly,  because  such 
books  might  not  be  easily  or  at  all  acces- 
sible. And  we  can  also  well  nnderstand  hon 
tbe  state  might  have  reaaonably  concluded, 
in  the  intereat  of  the  public,  particularly 
of  purchasers  <d  stock,  and  of  stockholders 
as  well,  that  the  evidenoe  of  snoh  tranetera 
should  appear  from  the  records  of  some  pnb-  ^ 
lie  office,  like  that  of  the  secretary  of  stata.  * 
Hence,*  perhaps,  tbe  enactment  of  the  stat>  • 
ute  whioh  went  into  efl^ect  January  Iltb, 
1B99.  Such  a  requirement  aa  that  in  tha 
act  of  1S99  did  not  increase,  in  any  degree 
whatever,  tha  liability  of  stockholdera  aa 
agreed  to  by  them  when  becoming  stockhol- 
ders. On  the  wmtraiy,  it  was  in  the  inter- 
est of  stockholders,  as  determining  tbe  fact 
of  their  ceasing  to  be  stockholders  on  and 
after  a  particular  date.  Further,  tbe  atat- 
ute  did  not  forbid  a  aale  of  the  atock  upon 
such  terms  aa  mi^t  be  agreed  upon  between 
a  stockholder  and  any  purchaser,  the  trana- 
far,  pursuant  to  such  sale,  being  evidenced 


eelvejr  shall  be  held  for  the  benefit  of  all 
«reditors,  and  ahall  be  diiburaed  In  such 
manner  and  at  such  timea  aa  the  court  may 
^reet.  Should  the  collections  made  by  th» 
neeiver  exceed  the  amount  necessary  to  pay 
All  elaints  against  such  corporation,  togeth- 
ar  with  all  costs  and  expenses  of  the  re- 
eelvership,  the  remainder  shall  be  distrib- 
ntad  amonfc  tbe  stockholders  from  whom 
eollections  nave  been  made,  aa  the  court 
nay  direct;  and  in  the  event  any  atock- 
vtboUer  has  not  paid  the  amount  due  from 
4Dhim,  the  stockbolders  making  payment  shall 
-■  ha  entitled  to  an  assignment  of'anjr  judg- 
ment or  judgments  ob&ined  by  the  receiver 
against  sucb  stockholder,  and  may  enforce 
the  aame  to  tbe  extent  of  his  proportion  of 
claims  paid  by  them."  Kan.  Gen.  Stat. 
1868,  chap.  23,  S  32,  aa  amended  by  Laws 
1B98,  chap.  10,  |  14.  Id.  Qen.  Stai  1901, 
i  1302. 

"The  stockholders  ot  every  corporation, 
sseept  rulroad  corporations  or  corporaUons 
for  idigioui  or  ebaritable  purpoaea,  ahall 
ba  liable  to  tha  creditors  thereof  for  any 
unpaid  subscriptions,  and,  in  addition  there- 
-to,  for  an  amount  equal  to  the  par  value  of 
the  atock  ovned  by  them,  such  Ifabili^  to 
be  considered  an  asset  of  the  corporation  in 
tha  event  of  insolvency,  and  to  be  collected 
'by  a  receiver  for  tbe  benefit  of  all  creditorii. 
Kan.  Gen.  Stat.  186B,  chap.  £3,  S  46,  aa 
.Muended  in  1898,  chap.  10,  |  16. 

When  the  defendants  acquired  their  stoek, 

<b»  statute  that  governed  the  transfer  of 

■atock  in  eorporationB  waa  as  followa: 

*^ie  stock   ot   any  eorporation   are 


under  this  act  shall  be  deemed  personal  aa 
tate,  and  than  ba  traniferatla  only  on  tha 
hooka  of  the  eorporation,  in  tuch  manner 
at  the  by-Ioua  mag  preeoribe;  and  no  per- 
son shall,  at  any  election,  be  entitled  to 
vota  on  any  stock,  unless  the  same  shall 
have  been  atanding  in  the  name  ot  the  per- 
son so  claiming  to  vota,  upon  the  hooka  of 
the  corporation,  at  leaat  tUrty  daya  prior 
to  auch  election;  but  no  abaraa  shall  ba 
transferred  until  all  prevjona  assassmenta 
thereon  shall  be  full;  paid."  Kan.  Qen. 
Stat  18S8,  diap.  £3,  1  27,  aa  amended  by 
Laws  1879,  chap.  88,  g  I;  Id.  1889,  1  1184. 

The  above  statute,  which  was  in  force  on 
end  after  January  lltb,  189S: 

"...  It  shall  also  be  tha  duty  ot 
the  president  and  secretary  of  any  auch  oor- 
poration,  a»  toon  aa  any  trmwfer,  tale,  or 
change  of  ovmertfiip  of  any  itiok  ttook  it 
made,  at  sAoun  upon  the  bookt  of  the  oom- 
pany,  (o  at  once  file  with  (he  eecretary  of 
atate  a  atatament  of  the  new  ttookliolder  or 
atookholdtra,  the  number  of  aharet  to  trana- 
ferred,  and  the  par  value  and  the  amount 
paid  on  autih  atock.  No  tranafer  of  aucA 
atook  thaU  be  legal  or  binding  until  tue\ 
atatement  ia  made  aa  provided  for  in  thtt 
aat:  provided,  however,  that  no  transfers  of 
stock  shall  release  the  par^  so  transferring 
from  the  liability  of  the  laws  of  this  state 
aa  to  stockholders  of  eorporations  for  profit, 
for  ninety  days  after  such  tranafer  and  tbe 
filing  and  recording  thereof  in  tbe  office  ot 
the  secretary  of  state."  Lawa  ot  f'pTaa. 
Special  Seasion  189S,  p.  SS,  i  IS. 
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u  prucribed  hj  the  rtatnU.  Nor,  if  med 
IS  itoekholderB,  did  th«  tct  deprWa  defend- 
ants of  U17  Tftlid  defense  wbiiA  tbey  were 
entitled  to  mftke  at  the  time  the^  acquired 
their  stock.  It  did  nothing  more  thoa  to 
prescribe,  preaumahlj  in  the  interest  of  the 
parties  immediate!]'  concemsd  and  of  the 
pnblio,  a  rale  under  which  a  person  owning 
and  selling  hii  stock  in  a  corporation  should 
be  regarded  as  s  stockholder,  unless  and  un- 
til its  sale  and  transfer  were  manifested  by 
a  statement  of  a  particular  kind,  filed  in  a 
named  public  oSice.  If  it  be  said  that  the  of- 
floeri  charged  with  the  duty  of  making  and 
filing  that  statement  might  fail  or  refuse  to 
discbarge  tbe  duty  imposed  upon  them,  the 
answer  is  that,  if  injury  thereby  esme  to  tbe 
stockholder,  those  officers  would  be  liable  to 
htm  for  such  injury  arising  from  n^leet  of 
duty.  Besides,  those  officers  could  be  com- 
pelled by  propw  proceedings  to  perform  the 
duty  put  upon  them  by  the  statute.  We  bold 
that  the  defendants  acquired  their  stock  sub- 
ject, necessarily,  to  the  power  of  the  state, 
having  due  regard  bi  the  legal  rights  of  par- 
ties, to  regulate  the  transfer  of  stocks  in  its 
own  corporations.  In  its  first  opinfi 
this  case,  the  supreme  court  of  Kansas  well 
said:  "Before  the  act  [of  1891)]  was  passed, 
one  who  bad  sold  stock  of  a  corporation,  in 
order  to  relieve  himself  from  liability  for  its 
debts,  was  obliged  to  see  that  tbe  transfer 
was  noUd  by  its  officer  upm  its  books;  tbe 
enactment  merely  impoeed  an  additional  du- 
al I7  to  see  that  a  similar  notation  was  made 
r  upon  a  public  record.  Tbe  change *im posed 
no  restraint  upon  the  transfer  of  the  stock, 
but  related  only  to  the  means  by  which  it 
should  be  accomplished  and  the  manner  in 
which  it  might  be  eridcnced.  It  is  essential- 
ly a  matter  of  method,  of  procedure,  rather 
than  of  ultimate  substantial  rigbts."  [76 
Kan.  730,  17L.It.A.(N.S.)  785,93  Pac.  173.] 
Equally  without  merit  is  the  contention 
that  the  statute  of  18B9  impaired  tbe  obli- 
gations of  the  stockholder's  contract,  in 
that  it  substituted  for  inaividual  actions 
against  them  a  suit  in  equity  by  a  receiver 
appointed  after  judgment  against  the  corpo- 
ration. In  becoming  stockholders,  the  de- 
fendants did  not  acquire  a  vested  right  in 
any  particular  mode  of  procedure  adopted 
for  the  purpose  of  enforcing  their  liabili^ 
as  stockholders.  It  is  a  well-established  doc- 
trine that  mere  methods  of  procedure  In  ac- 
tions 00  contract,  that  do  not  affect  tbe  sub- 
stantial rights  of  parties,  are  always  with- 
in the  control  of  the  state.  It  Is  to  be  as- 
sumed that  parties  make  their  contracts 
with  reference  to  the  existence  of  such  power 
In  tbe  state. 

Without    expressing     any   opiai< 
questions  of  a  local  character,  we  hold,  tor 
the  reasons  stated,  that  the  statute  of 


fumishei  no  Talid  basis  for  the  contention 
that  it  impaired  the  obligation  of  the  con- 
tract by  which  defendants  acquired  theif 
stock.  This  is  tbe  only  Federal  question  ol 
a  substantial  character  presented  on  this 
writ  of  error,  and  the  judgment  of  the  Su- 
preme Court  of  KansM  must  bs  affirmed. 
'    is  so  ordered. 


[as  n.  a.  ia> 

FIRST  NATI0>f4L  BANK  OP  ESTHER- 

VILLE,  IOWA.  E.  B.  Soper,  C.  J.  Its^ 

et  al.,  Plffs.  in  Err., 

T. 

CITY  COUNCIL  OF  ESTHERVILLE,  Sit- 
ting  as  a  Board  of  Equalization  and  Be- 
Tlew,  et  al. 

Courts  (S  39fi*)— Ebbob  to  Statb  Cotjbt— 

Federai,    Quibtiok  —  Natiokal    Bauk 

Tazatioh, 

Objections  to  the  valuation  of  national 
bonk  stock  for  taxation,  as  being  in  excess 
of  the  actual  value,  exorbitant  and  unjust, 
and  not  in  proportion  to  other  like  personal 
property,  but  grossly  in  excess  thereof,  and 
oonstitutin^  unfair  and  unequal  taxation, 
do  not  raise  any  Federal  question  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court,  where 
no  mention  of  the  national  bank  act  was 
made,  nor  of  any  right  or  privilege  claimed 
under  it,  and  tbe  provisions  of  the  United 
States  Revised  Statutes  were  not  invoked, 
by  name  or  otherwise,  and  there  was  no  as- 
sertion that  the  local  statutes  under  which 
the  assessment  was  made  were  repugnant  to 
the  terms  of  U.  S.  Rev.  Stat  S  6319,  U.  S. 
Comp.  Stat.  igOl,  p.  3602,  or  to  the  Fed- 
eral Constitution. 

CBd.  Note,— 7ar  otiiar  eases,  sea  Courts,  Dso. 
Die   I  tH.1 

[No.  84.] 

Argued  December  10,  1909.    Decldsd  Janu- 
ary 3,   1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Bmmett  County,  in  that  state,  af- 
firming the  action  of  tbe  members  of  the 
city  coimcil  of  Estherville,  sitting  as  a  board 
of  equalizaticm  and  review,  in  fixing  tbe  as- 
sessed value  of  shares  of  national  bank 
stock  for  purposes  of  taxaticm.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  136  Iowa,  203,  113 
N.  W.  829. 

The  facts  are  stated  In  the  opinion. 

Mr.   Charles  A.   Clark  for  plaintiffs  in 

Mr.  Byron  H.  Coon  for  defendants  in 


*Mr.   Chief   Justice   Eiiller   delivered   the  ■ 
ipinion  of  the  conrti 
This  was  an  appeal  under  9  1373  of  tbe 
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Code  of  Iowa,  from  the  ection  of  the  mem- ' 
ben  of  the  ei^  council  of  the  cit;  of  Gather- 
Tille,  Iowa,  eitting  as  e.  boBTd  of  eqiulizii' 
tloB  and  review,  in  flxing  the  aasessed  value 
of  the  sbareg  of  stock  in  the  plaintiff  bank 
for  the  year  1006.  The  shares  of  stock  in 
the  plaictifT  bank  nere  as«esied  by  the  as- 
•euor  on  the  basis  fd  the  book  or  asBssBed 
vmlue,  obtained  by  adding  the  capital,  sur- 
plus, and  undivided  profits  of  the  bank,  and 
dividiiig  the  sum  total  by  the  number  of 
shares  of  capital  stock,  to  sacertain  the 
value  of  one  sbare,  a  proper  deduction  hav- 
ing been  made  on  account  of  real  estate 
owned  by  the  bank.  The  board  of  review 
and  equalization  raised  the  assessed  vatna- 
tion  of  the  shares  to  (ISO  per  share.  The 
bank  and  its  shareholders  appesxed  before 
the  board,  and  objected  to  its  action  and  to 
the  valuation  fixed  by  them  aa  being  in  ex- 
CMS  of  the  actual  vaiue,  and  exorbitant  and 
unjust.  The  bank  contended  that  the  stock 
was  not  assessed  and  valued  !n  proportion  to 
other  like  pergonal  property  in  the  city  of 
Estherville,  but  was  grossly  in  excess  there- 
of, and  constituted  unfair  and  unequal  taxa- 
tion, and  that  the  taxable  value  of  the 
shares  of  the  stock  in  the  bank  should  be 
found  as  the  ssseesor  had  previously  found 
^  it.  But  the  board  adhering  to  its  own  judg- 
^  ment,  plaintiffs  perfected  an  appeal  to  the 
•  district  court  of  Enunett  County,*lowa.  In 
that  court  plaintiffs  filed  a  pleading  con- 
taining a  recital  of  the  facta  and  demanding 
relief,  and  reiterating  the  same  contention 
aa  made  below,  and  the  same  claim  as  to  the 
proper  manuer  to  arrive  at  the  assessable 
valuation  of  said  shares  of  stock.  Answer 
was  filed  in  behalf  of  tbe  board,  wherein  it 
was  denied  that  the  assessment,  as  raised, 
was  unjust,  and  asserted  that  tbe  market 
value  was  the  proper  criterion  for  valuation, 
and  that  the  actual  and  market  value  of  the 
stodc  in  question  was  even  greater  than  that 
fixed  in  tbe  raised  assessment.  It  was  also 
denied  that  tbe  assessment  was  unfair  as  re- 
lated to  tbe  assessment  on  other  like  proper- 
ty. 

The  district  court  sustained  the  action  ot 
the  board  of  review,  whereupon  the  case  was 
appealed  to  the  supreme  court  of  Iowa, 
which  afGrmed  the  decree  of  tbe  district 
eourt.  13G  Iowa,  203,  112  N.  W.  S29.  In 
the  supreme  court  it  was  contended  for  the 
first  time  that  the  action  of  the  board 
worked  a  violation  ot  g  6219  of  tbe  United 
Btates  Revised  Statutes  (U.  S.  Comp.  Stat. 
ISOl,  p.  3502),  touching  upon  state  tajc- 
ation  of  national  bank  shares.  Because  of 
the  fact  that  such  matter  was  not  presented 
to  tbe  board  or  suggested  on  the  trial  in 
the  court  below,  the  supreme  court  refused 
to  entertain  tha  question.  What  the  eourt 
said  was  this : 


"In  doing  so  we  shall  first  dispose  of  a 
matter  of  contention  brought  forward  fei 
the  first  time  In  argument  in  this  eourt. 
This  contention  is,  through  the  action  of  the 
defendant  board,  aa  complained  of,  there  was 
worked  a  violation  of  S  621B  ot  U.  S.  Re- 
vised Btatutes,  having  to  do  with  tha  sub- 
ject of  state  taxation  of  national  bank 
shares.  As  confessedly  such  matter  was 
not  presented  to  the  board,  or  sug- 
gested on  the  trial  in  tbe  court  below, 
we  cannot  give  consideration  thereto  on 
merits  in  this  court.  But  this  is  to  follow 
our  repeated  decisione  bearing  on  tbe  sub- 
ject Cedar  Rapids  &  M.  C.  R.  Co.  v.  Cedar 
Rapids,  lOQ  Iowa,  476,  78  N.  W.  728;  Far- 
mer's Loan  ft  T.  Co.  t.  Fonda,  114  Iowa,  72B, 
87  N.  W.  724." 

And  further: 

"On  appeal  to  the  district  oourt,  the  stat-  ^ 
ute  (Code,  g  1373)   provides  for  a  bearing'' 
as  in  equity.     This,  however,  is  not  to'be* 
construed  as  clothing  the  oourt  with  juris- 
diction to  sit  as  an  assessing  tribunal.  Frost 
V.  Board  of  Review,   114  Iowa,   103,  86  N. 
W.  213;  Farmera'  Loan  &  T.  Co.  v.  Fonda, 

We  are  met  at  the  tbreshold  by  a  motion 
to  dismiss  for  want  of  jurisdiction.  It  was 
ruled  in  Tyler  v.  Registration  Ct.  Judges, 
179  U.  S.  408,  45  L.  ed.  252,  21  Sup.  Ct, 
Rep.  200,  that  although  "it  is  true  that  un- 
der the  third  clause  of  g  709  [of  tbe  Revised 
Statutes],  U.  S.  Comp.  Stat.  IBOl,  p.  67S, 
where  a  title,  right,  privilege,  or  immunity 
is  claimed  under  Federal  law,  such  title, 
etc.,  must  be  'specially  set  up  or  claimed,' 
and  that  no  such  provision  is  made  as  to 
eases  within  tbe  second  clanse,  involving  tha 
constitutionality  of  state  statutes  or  an- 
tborities,  but  it  is  none  the  less  true  that  tha 
authority  of  such  statute  must  Im  drawn  in 
question'  by  someone  who  has  been  affected 
by  tbe  decision  of  a  state  court  in  favor  of 
its  validity,  and  that,  in  this  particular,  the 
three  clauses  ot  the  section  are  practically 
identical." 

In  order  to  give  this  eourt  jurisdiction  of 
a  writ  of  error  to  tha  highest  court  of  a 
state  in  which  a  decision  could  be  bad,  it 
must  appear  affirmatively  that  a  Federal 
question  was  presented  for  decision,  that  its 
decision  was  necessary  to  the  determination 
of  the  cause,  and  that  it  was  actually  de- 
cided, or  that  the  judgment  rendered  could 
not  have  been  given  without  deciding  it. 

The  only  complaint  made  before  the  re- 
viewing board  and  the  district  court  was 
that  the  assessment  was  in  excess  of  tbe 
actual  value  of  sucb  atock,  and  exorbitant 
and  unjust,  and  tbst  the  taxable  value  there- 
of should  be  no  greater  aum  than  is  obtained 
by  adding  tbe  capital,  surplus,  and  undivid- 
ed profits  of  said  bank,  subtracUng  tber»' 
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from  til*  Mnonnt  of  the  bank'i  eapIttJ  In- 
TWted  In  reaJ  estate,  uid  dirlding  the  n- 
nwindar  by  tb«  number  of  Iti  ■bu'ea  ot 
Mpital  staA  to  obtain  the  tnia  sueuable 
Tklue  of  one  abare  of  stock;  *J«o  that  "slid 
stoek  ie  aot  Maeued  Ukd  valued  in  pro- 
portion to  other  like  pereonBl  property  in 
the  ci^  of  Eatherrllle,  but  ia  grouly  in 
(.■ze«u  thereof,  and  unfair  to  theae  appel- 
JJ  lante,  and  ii  unequal  taxation." 
•  *TheM  were  not  Federal  queationa.  No 
mention  of  the  national  banlcing  act  was 
made,  nor  any  right  or  privilege  claimed  un- 
der it,  nor  were  the  proviaioni  of  the  Ke- 
Tlwd  Btatutei  invoked,  by  name  or  other- 
win.  There  waa  no  auertion  of  an  iMue 
in  the  caae  claiming  the  local  itatutea  to  be 
in  conflict  Trith,  or  repugnant  to  the  termi 
of,  g  GZie  of  the  Revised  Statute*,  or  the 
ConHtitution  of  the  United  States.  Plain- 
tiSe  flled  a  written  pleading  in  the  district 
court,  in  which  they  eet  out  all  prooecdinga 
leading  up  to  the  appeal  and  the  ground* 
for  their  oomplaint  againet  the  action  of 
the  equalisation  board,  and  when  the  caae 
went  to  trial  Sled  an  amendment,  alleging 
the  additional  grievance  of  inequality. 

Bection  13Z2  of  the  Iowa  Code  readi  aa 
follows: 

"National,  State,  and  Savingt  Banks. — 
Bharee  of  itock  of  national  banks  ihall  be 
aSHsaed  to  the  Individual  stoekboldere  at 
the  place  where  the  bank  Is  located.  Bharei 
of  stock  of  stata  and  savings  bauka  and  loan 
and  trust  companies  shall  bs  assessed  to 
■ueh  banks  and  loan  and  truat  companiea, 
and  not  to  the  indlvidnal  atockholdera.  At 
the  time  the  asaesament  ia  made,  the  officers 
of  national  banks  ihall  furnish  the  aaaessor 
with  a  list  of  all  the  atockholdera  and  the 
momber  of  aharea  owned  by  each,  and  he 
■hall  lilt  to  each  stockholder,  under  the 
head  of  corporation  atock,  the  total  value 
td  suoh  shares.  To  aid  the  assessor  in  fixing 
the  value  of  such  shares,  the  corporation 
•hall  furnish  him  a  verified  statement  of 
all  the  matter!  provided  in  the  preceding 
section,  whirli  shall  also  show,  aeparately, 
Um  amount  of  capital  stock,  and  the  aur- 


plus  and  undivided  eamlngi,  and  the  satni 
from  auch  statement  and  other  infor- 
mation he  can  obtain,  including  any  atate- 
ment  furnialied  to  and  information  obtained' 
by  the  auditor  of  state,  which  shall  be  fur< 
ished  him  on  request,  shall  fix  the  value 
of  such  stock,  taking  into  octount  the  capi- 
tal, surplus,  and  undivided  eamings.  Inar. 
'iving  at  the  total  value  of  the  shares  ot 
stock  of  auch  corporations,  the  amount  ol 
their  capital  actually  invested  in  Tea.[  estate  ,( 
owned  by  them  [and  in  the  shares  of  stock  ^ 
ofoorporations  owning  only  the  real  estate  * 
(inclusive  of  leasehold  interest,  if  any)  on 
or  in  which  the  bank  or  truat  company  la  lo- 
cated] shall  be  deducted  from  the  real  value 
ot  such  shares,  and  such  real  eatat«  shall  be 
assessed  as  other  real  estate,  and  the  prop- 
ir^  of  such  oorporations  shall  not  be  oth- 
erwise assessed." 

But  the  court  held  that  the  aBsesBor  need' 
not  rely  entirely  upon  the  statements  which' 
the  bonk  is  required  by  the  section  to  fur- 
nish, but  might  take  into  eonaideration  oth- 
er information  he  might  obtain,  ana,  oon- 
aiming  that  section  in  connection  with  I- 
130B  of  the  Code,  reading,  "All  property 
subject  to  taxation  aliall  be  valued  at  its 
actual  value.  .  .  .  Such  assessed  valu» 
ahall  ...  be  taken  and  considered  as 
tiie  taxable  value  of  such  property,  .  .  . 
upon  which  the  levy  shall  be  mode.  Actual 
value  of  proper^,  as  used  in  this  chapter, 
shall  mean  ita  value  in  the  market  in  tb* 
ordinary  course  of  trade,"  found  that  the 
sharee  should  be  aosessed  at  their  market  or 
sale  values;  and  then  the  court  proceeded  t» 
ascertain,  on  the  facta,  whether  the  sluurea 
were  Used  at  more  than  their  market  value, 
and  whether  at  a  greater  rata  in  proportion 
to  the  value  of  other  like  personal  property. 
If  pontiffs  in  error  believed  that  the  lo- 
cal statnta  was  unconstitutional  and  invalid 
because  of  oonSJct  with  the  Federal  Consti- 
tution or  atatute,  they  could  and  should 
have  said  so;  but  the  validity  of  the  act 
was  nowhere  specifically  drawn  in  question. 
Writ  of  error  dismissed. 
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CovwmxmoMU.  Liw  (I  S&*>— Fbebdom  to 

OoMTKAOT— Bzaui^Tina  DuiuBunoit 

OF  RuLWAT  CoAi.  Oua. 

6.  Requiring  a  railway  oompanT,  In  mkk- 

ing  ita   daily  distribution  of   coal  can,  fa 

times   o{    car    abortags,    to   tha   bltnminoM 

minei  on   JU   line,   to  deaiit  from  iU 

practJM   DOt  to   oount    the   eompany'i   fuel 

can  againit  the  than  of  the  mine  rMeir- 

ia^  them,   Munot  b*  said  to   destroy   Uis 

freedom  of  contract,  on  tha  theory  that  any 

diwrlmlnatlODB    or     preference*     resulting 

from  such  practice  arose  from  the  fact  that 

the    railway    company    choM   to    purehaaa 

coal  for  ita  fuel  supply  from  a  particular 


ConsriTunoRAL   L*w   (|  78*>— Doubpa- 

iioH  or  A11UIMISTU.T1VK  Function  bt 

GouKTa. 

1.  The  courts  cannot,  under  tlie  gulM  of 
4xerUng  judicial  power,  usurp  merely  admin- 
letraUve  functions  by  setting  aside  as  order 
of  the  Interatat«  Commerce  Commiuion 
within  tbe  scope  of  the  power  delesated  to 
aoch  Commission,  upon  the  gnnind  ttiat  such 
powei  was  unwisetyor  ineipediently  exercised. 

nSL  Note,— For  otbsr  caaas,  SM  CoostltnUanal 
l«w.  Cut.  Dla.  II  m-UT;    I>*o.  Die  |  Tt.*] 

CouHEBca  tl  33*)  —  Scope  or  CouifiBOK 

Claugb  —  iNBTsuuutTALiTua  —  Rail- 

waT  FuKL  Cads. 

8.  Commerce,  in  the  constitutional  senae, 
Includes  the  instruiren  tali  ties  by  which 
's  carried  on,  and  extends  to  ths 
care  own^d  by  a  railway  company  en- 
[  in  interstate  commerce,   In  which  It 

.1  from  the  tlppls  of  the  ooal  mina* 

Along  its  line  coal  purchased  by  it  and 
«aed  solely  tor  its  own  fnel  purposea. 

(BiL  NDta.—ror  otber  eases,  ses  ""— "tr. 
C«OU  Die  ig  16,  SI;    D*o.  Die  |  O.* 

For  Ditiar  duflnltlonB,  M*  Words  and  PhrasH, 
laL  t.  pp.  I18T-1298 :    toI.  I,  pp.  ttU.  im.l 

CoHuisca  (I  83*)-~InTBiiffTAn  OaucKBoa 
ComiiBBioir  —  P0WXB8  —  RaamATno 
DiBTBiBinioH  or  Railwat  Fuxl  OAia. 

3.  Authority  to  regulate  the  distribution 
■«l  a  railway  company^*  fuel  cars  in  times  of 
^u  shortage  to  tbe  bituminous  coal  mines 
along  its  line  was  delegated  to  the  Inter- 
atate  Commerce  Commission  by  tiie  act  to 
regulate  eommerce  of  Febmarr  4,  18S7  (S4 
6tat  at  L.  SflO,  chap.  IIM,  U.  8.  Comp.  SUt 
1901,  p.  ai6B),  aa  a  meana  of  prohibiting 
tiie  nnjnit  prefereneea  or  nudne  alaerimlna- 
tiona  forbidden  by  g  3  of  that  act. 

ISO.    Not&— For   othoT   nam,   sm   Conuasma, 

■Cant.  Dla.  I  US;   Deo.  Dig.  i  B.*] 

COMMKKca  (I  85*) — iKTKsaTAn  COHitiBoa 
CokCKissioH  —  PowEsa  —  RaauLATiNQ 
DisTBiBUTioit  or  Railwat  Foxl  Oabs. 

4,  An  order  of  the  Intantate  Commerce 
4DBUDl*sion  oommanding  a  railway  00m- 
■any  to  desist  from  its  practice  not  to  take 
lata  account  the  company's  fuel  oars  in  the 
daily  diatributioa  of  coal  ears  in  timea  of 
aar  shortage  to  the  bittuninous  coal  mines 
aa  ita  line,  and  requiring  it  for  a  future 
period  of  two  years  to  count  nch  eara 
againat  the  share  of  the  mine  rcceiTlug 
Iham,  is  within  tha  authoril;  del^ated  t^ 
Am  act  of  Jnne  20,  190S  (U  BtaL  at  I^ 
B84,  chap.  3S91,  U.  B.  Comp.  Stat.  Snpp. 
1909,  p.  114S),  8  4,  upon  complaint  dn^ 
made,  to  declare  a  rate  or  practice  afFeat- 
1^  rates  illegal,  and  to  detarmlna  and  pra- 
aeriba  for  a  term  not  exceeding  two  years 
^lat  will  beajnit  and  reasonable  rata,  and 
w4tat  regulation  or  practice  in  respect  to 
taansportatioa  la  ]u«t,  fair,  and  iMaoaable 
Ihanafter  to  be  followed. 

[Bd.    Note.— For   atliar  csbh,    ■ 
Cast.  Die  i  US;    Deo.  Dig.  |  H.*! 
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Argued    October    15,    1909.    Daeided    Jan- 
nary  10,  1910. 

PPEAL  from  tha  Qreuit  Uowt  of  tha 

.  United  Statea  for  the  Northern  Distriet 
of  Illinois  to  review  a  decree  restraining 
the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission,  commanding 
a  railway  company  to  deaiat  from  its  prae- 
tloe  not  to  take  Into  account  the  oompany 
fuel  cars  in  the  daily  distribution  of  eo^ 
ears  in  times  of  ear  shortage  to  the  bitn- 
minons  coal  mine*  along  its  line,  and  re- 
quiring it,  for  a  future  period  of  two  years, 
to  eonnt  such  eara  against  the  shara  of  tha 
mine  receiving  them.    Beversad. 

See  same  eaaa  below,  ITS  Fad.  910. 

Tha  faeta  are  statad  In  the  opinion. 

Assiitant  to  the  Attorney  General  KlUa 
and  Ueasra.  Imttaer  H.  Walter,  Ii.  A. 
Shaver,  and  H.  B.  Arnold  for  appellant. 

McMra.  W.  B.  Kenyon  and  J.  U.  Dlek- 
Inaon  for  appellee. 

Messrs.  Eldon  J.  Oaaaoday  and  Ruah  O. 
Butler  <b7  apedal  leave)  for  tha  reeeiven 
of  the  niinoia  OolUerieB  Company, 

Uesaia.  Ftanda  L  Gowen,  Wayne  Maa- 
Veagh,  and  MeKenney  A  Flannery  (by 
special  leara)  (or  tha  Pumaylvauia  Railroad 
Company. 

Mr.  Justice  Wbite  delivered  the  oplnloa  * 
at  the  court: 

Whether  a  duty  rested  upon  the  Illindi 
Central  RaDroad  Company  to  obey  an  or- 
der made  by  tha  Intarstats  Commerce  Oai»- 
mission  ia  the  queatlon  here  to  be  decided. 

On  the  ground  that  preferenoei  were  era- 
ated  and  diaerimlnations  engendered  by  reg- 
ulations aatabUahed  by  the  railroad  eom- 
pany  ooneeming  the  dally  distribution  of 
ooal  cars  to  mines  along  ita  line  In  period! 
wben  tha  supply  of  such  ear*  vaa  inade- 
quate to  meet  the  dtmand  npon  It  t^  tha 
movement  erf  coal,  the  nder  ia  qnaaUoa 
~  the  railroad  aompaay  to  dtaM 
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0  from  anforoliig  the  ngalatlaiu  found  to  bt 

•  preferential,  and  for  «  future  period  of  two 

•  jeare  to'deliver  can  to  rninu  along  iti  line 
in  confamuty  with  tba  rule  announced  hj 
the  CommiBBion. 

A  clearer  perception  of  the  question  to 
be  coniidered  will  be  afforded  hj  giving  a 
brief  itatement  of  the  cause  of  car  ihortage 
referred  to,  accompanied  with  a  mere  out- 
line of  the  stepi  generellj  taken  by  carriers 
to  deal  with  the  subject,  end  the  particular 
method  applied  bj  the  niinois  Central  Rail- 
road Company  prior  to  the  date  when  the 
oomplaint  waa  made  against  it,  concerning 
which  the  order  previously  referred  to  was 
entered. 

It  ia  conceded  In  argument  that  bltu- 
minoo*  coal  mines,  wUeh  are  the  character 
of  mines  here  involved,  must  dispose  of  their 
product  as  soon  as  the  coal  Is  delirsred  at 
the  surface,  as  it  is  not  practicable  for  an 
operator  to  store  such  coal,  and  the  amount 
that  a  mine  will  produce  is  therefore  di- 
rectly dependent  upon  the  quantity  that  can 
be  taken  away  day  by  day.  As  a  result  o( 
this  situation,  it  is  also  conceded  that  rail- 
roads upon  whose  lines  coal  mines  are  sit- 
uated pursue  a  system  by  which  dally  de- 
liveries of  ears,  based  upon  requisitions  of 
the  respective  mines,  are  made  to  such 
mines  to  permit  of  the  removal  of  their 
available   output  for  that  day. 

Notwithstanding  full  performance  by 
railway  carriers  of  the  duty  to  have  a  le- 
gally sufficient  supply  of  coal  cars,  it  IsooD- 
eeded  that  unforeseen  periods  arise  when 
a  shortage  of  such  ears  to  meet  the  demand 
for  the  transportation  of  coal  takes  place, 
because,  among  other  things,  (a)  of  the 
wide  fluctuation  between  the  demands  for 
the  transportation  of  bituminous  coal  at 
different  and  uncertain  periods;  <b)  the 
large  number  of  loaded  coal  ears  delivered 
by  a  carrier  beyond  its  own  line  for  trans- 
portation over  other  roads,  consequent  upon 
the  fact  that  the  coal  produced  at  a  par- 
ticular point  is  normally  distributed  for 
consumption  over  an  extensive  area;  end 
(e)  because  the  ears  thus  parted  with  are 
subject  to  longer  detentions  than  usually 
obtain  in  the  ease  of  shipments  of  other 
^  articles,  ovring  to  the  fact  that  bituminous 

•  coal  is  often  shipped  by  mining  operators 
■  to  distant  points,  to  be  sold  after*  srrival, 

and  is  hence  held  at  the  terminal  points 
awaiting  sale,  or  because,  owing  to  the  cost 
of  handling  coal,  and  the  difficulty  of  stor- 
ing such  coal,  the  ear  in  which  it  Is  shipped 
is  often  used  by  the  shipper  or  purchaser  at 
the  terminal  points  as  a  convenient  means 
•f  storage  or  as  an  instrument  for  delivery, 
without  the  azpense  of  breaking  bulk,  to 
ether  and  distant  points. 
It  is  disclosed  that  the  railroads  of  the 


United  States  generally,  at  various  times. 
put  in  force  regulations  for  the  distribu- 
tion of  coal  cars-  Generally  speaking,  these 
regulations  provide  for  fixing  the  capacity 
of  coal  mines  in  order  to  determius  the 
number  of  cars  to  which  each  might  nor- 
mally be  entitled  to  daily  move  its  output 
of  coal.  And  these  regulations  also  provide 
for  a  method  of  determining  the  pro  rata 
share  of  the  cars  daily  allotted  for  distri- 
bution in  times  of  car  shortage.  Neither 
the  method  by  which  capacity  was  to  be 
ascertained  nor  the  regulation  for  daily 
distribution  upon  the  basis  of  such  capacity 
in  case  of  shortage  were  identical  among  tba 
various  railroad  systems  of  the  United 
States.  The  divergence,  and  even  conflict, 
between  thoae  systems,  is  illustrated  by 
the  case*  of  Logan  Coal  Co.  v.  Pennsylvania 
R.  Co.  151  Fed.  497;  United  States  ex  reL 
Pitcaim  Coal  Co.  v.  Baltimore  ft  0.  R.  Co. 
91  C.  C.  A.  147,  165  Fed.  113;  cases  cited 
at  pages  603  and  G04  of  the  report  of  th« 
Logan  Coal  Co.  Case,  and  the  cose  of  Majes- 
tic Coal  ft  Coke  Co.  t.  Illinois  C-  R.  Co.  1<3 
Fed.   810. 

In  a  general  sense,  however,  all  the  regu- 
lations of  the  various  railroads,  either  for 
ascertaining  the  capacity  of  cool  mines,  or 
in  order  to  determine  the  pro  rata  share  for 
daily  distribution  of  ears  to  the  respective 
mines  in  ease  of  shortage,  dealt  with  four 
classes  of  cars:  1,  system  cars,  that  is,  cars 
owned  by  the  carrier  and  In  use  for  the 
transportation  of  coal ;  2,  company  fuel 
ears,  that  is,  cars  belonging  to  the  com- 
pany, and  used  by  it  when  necessary  for 
the  movement  of  coal  from  the  mines  on 
its  own  line,  and  which  cool  had  been 
bought  by  the  carrier,  and  was  used  solely 
for  its  own  fuel  purposes;  8,  private  cars,  ^ 
that  is,  cars  either  owned  by  coal  mining* 
companies  or  shippers  or' consumers,  and* 
used  for  the  benefit  of  their  owners  in  con- 
veying coal  from  the  mines  to  designated 
points  of  delivery;  4,  foreign  railway  fuel 
cars,  that  is,  cars  owned  by  other  railroad 
companies,  and  which  were  by  them  deliv- 
ered to  the  carriers  on  whose  lines  luiua 
were  situated,  for  the  purpose  of  enabling 
the  cars  to  be  loaded  with  coal  and  retumsd 
to  the  company  by  whom  the  cars  had  bees 
tumished,  the  coal  being  intended  for  use  as 
fuel  by  such  foreign  railroad  companies. 

The  various  regulations,  irrespective  of 
minor  differences  between  them,  fell  upon 
one  or  the  other  side  of  this  broad  line  of 
division.  One  system  took  into  account 
class  2,  the  fuel  cars  of  the  carrier,  class  S, 
the  private  cars,  and  class  4,  the  cars  of 
foreign  railroads,  and  deducted  from  th* 
rated  capacity  of  the  mine  the  sum  ot  coal 
delivered  by  that  mine  in  such  can,  and 
upon  tha  baais  thus  reaultlng  apportioneA 
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ntftUy,  In  eaw  of  ihortftge,  tha  ■yatem 
mhb;  that  ii,  thou  embrwied  In  elaw  1. 
Oa  th»  otlier  hand,  tha  other  elaa*  of  regu- 
lation not  onljr  took  no  account  of  the  can 
In  olaaaea  2,  S,  and  4,  aa  a  meani  of  rating 
tha  eapadty  of  the  mine,  hut  moreover  did 
not  charge  agaiuat  any  mine,  for  the  pur- 
poM  of  aaoertaining  the  dailj  pro  rata  of 
the  cars  to  which  auch  mine  waa  entitled. 
aaj  car  whaterer  fomiahed  snoh  mine  on 
■noh  day  embraced  within  dasMS  2,  3,  and 
4,  that  ia,  any  company  fuel  car,  foreign 
lallwaj  fuel  car,  or  private  ear.  By  this 
■yatem,  therefore,  where  a  mine  waa  en- 
titled daily  to  a  given  pro  rata  at  the  cars 
anbjeot  to  general  distribution.  It  received 
it*  full  ihare  of  cnoh  cars,  and  In  addition 
on  that  day  alao  received  mch  of  the  com- 
pany fuel  eaia,  foreign  railway  fuel  can, 
and  private  cara  aa  might  have  been  aant 
to  it  for  loading  on  that  day.  This  abaolnte 
diaregard  in  the  allotment  of  the  company 
fnel  ears,  foreign  railway  fuel  oars,  and 
private  cara  waa  not  in  all  reapeete  sommon 
to  all  the  ^sterna  which  took  no  account 
of  aneh  can  in  fixing  capacity,  ainee  in  aome 
of  the  regulationa  one  or  the  other  of  the 
alaaaea  waa  taken  into  account  in  fixing  the 
prv  rata  for  distribution. 
M      Previous  to  1907,  the  Railroad  Conunis- 

•  aion  of  the  State  of  Ohio  filed  with  the  In- 

•  teretata  Commerce  Commission  two  *eom- 
plalnta  against  the  Hocking  Valley  and  an- 
other railroad  company.  These  complaints 
were  baaed  upon  the  ground  that  the  fail- 
ure of  the  railroads  in  timea  of  car 
ahortage  to  include  in  the  pro  rata 
of  cars  for  distribution  foreign  rail- 
way fuel  ear*  and  private  ears,  and 
to  charge  the  mines  which  had  re- 
ceived such  ears  with  the  same  as  part  of 
their  diatributive  share,  created  an  undue 
preference,  and  worked  unjust  discrimina- 
tion, in  violation  of  the  act  to  regulate  com- 
neroa.  On  July  11,  1907,  the  report  and 
opinion  of  the  Conunission  was  announced 
in  the  cases  referred  to.  12  Inters.  Com. 
Rep.  SOB.  It  was  deebtred  that  the  com- 
plaints were  well  founded,  and  the  relief 
prayed  waa  awarded.  Nine  days  afterwards, 
— presumptively  In  ignorance  of  the  finding 
of  the  Commission,  just  referred  to, — the 
Illinois  Central  RaJIroad  Company  promul- 
gated mlea  governing  the  diitribution  of 
ears  to  coal  mines.  Although  by  these 
mlea  foreign  fuel  cara,  private  ears,  and 
eompany  fuel  cars  were  not  taken  Into  ao- 
eount  in  ascertaining  the  capacity  of  a  mine 
or  mines,  auch  cars  were  erpressly  directed 
Bot  to  be  eonnted  for  the  purpose  of  the 
daily  distribution  of  ears  among  the  respee- 
tiw  mlnea.  On  August  15  following,  how- 
ever, presumably  to  cause  the  regulationa  to 


conform  to  the  interpretation  of  the  inter- 
state eommeroe  act  adopted  by  the  Commia- 
aion  in  the  Hooking  Valley  Cose,  a  circular 
waa  issued  by  tbe  Illinois  Central  Railroad 
Company,  to  go  into  effect  September  1, 
1907,  canceling  tbe  circular  of  July  20,  1907, 
and  directing  that  account  should  be  taken 
in  the  distribution  of  ears  to  a  particular 
mine  or  mines  of  both  foreign  railway  fuel 
and  private  cara.  Before  the  date  fixed  for 
the  going  into  effect  of  this  last-named  cir- 
cular, tlie  Majestio  Coal  A  Coke  Company, 
a  West  Virginia  corporation,  filed  a  suit 
againat  the  Illinois  Central  Railroad  Com- 
pany in  tbe  United  States  circuit  court  for 
the  nortbem  district  of  Illinois,  complaining 
that  to  charge  against  its  distributive  share 
of  coal  cars,  in  the  event  of  a  ear  shortage 
the  fuel  cars  and  private  ears  furnished  i^ 
would  violate  its  legal  righta.  After  hear-  « 
ing  a  temporaiy  injunction  preventing  the  ^ 
■going  into  effect  of  the  regulationa  in  tbe  * 
particulars  mentioned,  was  issued.  Tha 
distribution  of  coal  cars  thereafter  contin- 
ued to  be  made  aa  provided  In  the  prioi 
circular. 

With  this  prelude  we  come  more  immedi* 
ately  to  the  origin  of  the  controversy  before 

On  October  31, 1S07,  the  Ulinols  Collieriea 
Company  filed  with  tbe  Interstate  Commerce 
Commiaaion  a  complaint  against  the  Dli- 
nois  Central  Railroad  Company.  The  regu- 
lations of  the  railroad  company  as  to  the 
distribution  of  coal  cars  were  assailed  as  nn- 
jnatly  discriminatory,  in  violation  of  tbe  act 
to  regulate  commerce,  particularly  as  re- 
spected tbe  practice  of  not  taking  into  con- 
aideration  foreign  railway  fuel  cars  and  pri- 
vate cars  in  determining  the  distribution  of 
coal  ears  among  the  various  coal  operators 
along  the  lines  of  the  railroad  on  interstate 
shipments  of  coal.  It  appears  that  tbe  com- 
plaint just  referred  to  was  heard  before  the 
Commission,  with  two  other  complaints 
againat  other  railroads,  involving  the  same 
general  subject  In  its  report,  which  waa 
filed  in  all  three  of  the  eases  on  April  13, 
1908  (13  Inters.  Com.  Rep.  451),  the  Com- 
mission held  that  not  to  count,  in  times  of 
car  ahortage,  when  the  daily  distributiona 
were  made  against  the  mine  receiving  the 
same,  company  fuel  cara,  foreign  railwaj 
fuel  cara,  and  private  cara,  waa  a  violation 
of  the  act  to  regulate  commerce.  In  annouD* 
eing  thia  conclusion,  reference  waa  made  to 
the  previous  opinion  of  tbe  Commission  in 
the  Hocking  Valley  Case,  aupra,  and  it  was 
declared  that  tbe  Illinois  Central  Railroad 
Compai^,  on  the  hearing  before  the  Com- 
miaaion, had  oonceded  the  controlling  effect 
of  the  previoua  ruling  of  the  Commission. 
Conaidering  tbe  temporary  injunction  fa- 
•ned   by  the   circuit   court  of   tbe   United 
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SUte*  for  th«  Borthcn  dlatrlot  of  lUliudi, 
ttw  Commiuion  deelared  that.  In  t1«w  of 
the  deeiiion  of  thit  oourt  in  the  tmma  ot  th« 
Texas  ft  P.  R.  Co.  t.  AbileiM  Cotton  Oil  Oo. 
204  V.  B.  420,  61  L.  ed.  BS3,  27  Bnp.  Ct 
Rep.  350,  0  A.  ft  E.  Ann.  Cbb.  107B,  it  was 
the  duty  of  tiie  CommiBsion  to  order  tlia  car- 
rier to  deiiit  from  the  unlawf nl  diBerimina- 
aUon. 

■  Although  the  complaint  in  the  eua  of  the 
•  niinoie  Central  *Railroad  Company  differed 

from  the  compleints  in  Ute  two  other  oaaes 
which  were  considered  snd  passed  upon  bj 
the  ConuniBsion  at  the  same  time,  in  that  it 
did  not  asBall  the  failure  to  take  Into  a«- 
eount  the  companj  fuel  oars  in  making  dis- 
tribution in  timet  of  ear  shortage,  nerer- 
theless  the  Commission  declared  that  the 
Illinois  Central  Bailroad  Company,  both  in 
its  brief  and  argument  had  conceded  the 
Importance  of  the  subject  to  that  oompaaj, 
and  had  invoiced  the  aotlon  of  the  Commis- 
sion thereon. 

The  order  of  the  Commission,  as  hereto- 
fore stated,  therdore,  not  only  directed  the 
desisting  from  tlie  prsctloe  of  failing  to  take 
into  acoouut  the  foreign  railway  fuel  ears, 
private  cars,  and  the  company  fuel  ears, 
but  also  required  the  carriers  to  establish 
r^ulaticms  for  a  period  of  two  years  from 
July  1,  IQOB,  providing  for  the  counting 
ot  all  such  cars.  The  general  scope  of  the 
order  was,  however,  qualified  by  expressly 
authorising  a  railroad  eompany  to  deliver  to 
a  particular  mine  all  the  foreign  railway 
fuel  cars,  the  private  ears,  and  the  company 
fuel  cars  consigned  or  assigned  to  said  mine, 
•ven  although  the  number  thereof  might  ex- 
Med  the  pro  rota  share  of  the  ears  attribu- 
table to  said  mine  when  ascertained  by  tak- 
ing Into  account  all  the  ears  whieh  the  o^ 
der  required  to  be  considered.  Where,  how- 
ever, the  number  of  such  oars  was  less  than 
the  pro  rata  share  of  the  mine,  the  order 
only  permitted  the  carrier  to  add  a  suffi- 
cient number  of  tyfltam  cars  to  make  up  the 
rightful  pro  rata  number. 

Being  unwilling  to  eomply  with  the  order 
of  the  Commission,  the  Illinois  Central  Rail- 
road Company  commenced  the  suit  which  is 
now  before  us  to  enjinn  In  all  respects  the 
enforcement  ot  the  order  of  the  Cwnmission. 
It  was  averred  that,  although  the  company 
vras  adequately  equipped  with  coal  cars,  and 
with  sufficient  motive  power  and  operative 
forces,  yet  at  times  an  inadequate  supply  of 
eoal  cars  to  meet  the  demand  arose  from  the 
eiroumstanoes  which  we  have  previously  stat- 
^  ed.  It  was  alleged  that  the  regulatfona 
«  adopted  by  the  company  for  ascertaining  the 

■  capacity  of  the  mines*and  for  the  distribn- 
timi  of  ears  were,  in  all  reapeota.  Just  and 
reasonable,  and  it  was  charged  that  theor- 
4ar  of  tba  Commission,  directing  the  taking 


into  aeeonnt  of  private  ears  In  flia  distribu- 
tion of  cars,  was  unjust,  unreasonable,  op- 
pressive, and  unlawful,  because  it  delved 
the  owners  of  such  cars  of  the  right  to  tbs 
use  of  their  own  property.  It  was  further 
alleged  that,  as  to  the  foreign  railway  fuel 
cara,  the  order  was  also  unjust,  unreason- 
able, oppressive,  and  unlawful,  because  such 
cars  constituted  no  part  of  the  equipment 
of  the  road,  and  failing  to  count  them  aould 
not  oonstitute  an  unlawful  diseriminatJon 
or  the  giving  of  an  unjust  preferenee  with- 
in the  intendment  of  the  act  to  regulate 
eommerce,  Besides  charging  that  the  order 
to  count  the  eompany  fuel  care  was  unjust, 
unreasonable,  etc,  it  was  averred  that  the 
attempt  of  the  Commission  to  deal  with  sndi 
cars  was  beyond  its  power,  and  was  bnt  an 
effort  to  deprive  the  omnpany  of  ita  lawful 
right  to  freely  contract  for  the  purohaae  ot 
the  fuel  necessary  for  the  operation  of  Its 
road.  In  addition,  the  proceedings  in  the 
anlt  brought  by  the  Uajestlc  Coal  Company 
were  set  out,  the  granting  of  a  temporary  In- 
junction therein  as  to  counting  foreign  rail- 
way fuel  cara  and  private  cara  was  alleged, 
and  it  was  charged  that,  In  any  evoit,  as  to 
those  two  clsases  of  oars,  the  order  of  the 
tJommlssion  was  not  lawful,  since  it  son- 
pelled  the  eompany  to  violate  the  injunctlaa 
which  was  yet  in  force.  The  Commiaalon  an- 
swered 1^  asserting  the  validity  In  all  r^ 
speots  of  the  order  by  it  made,  substantial- 
ly upon  the  grounds  which  had  been  set  oat 
in  its  report  and  opinion  announced  wh«a 
the  order  was  made.  All  the  averments  ia 
the  complaint  as  to  want  of  power  weia 
traversed,  and  it  was  expressly  charged  that 
the  subject  of  the  diatribntion  of  coal  can, 
as  dealt  with  by  the  order,  was  within  the 
administrative  power  delegated  to  the  Gout- 
mission  by  the  terms  of  the  act  to  regulate 
oonunerce.  The  nature  and  character  of  ths 
preferences  and  disorlminations  which  had 
led  Uia  Commission  to  eonclnde  that  unlaw- 
ful discrimination  and  unjust  preferenee . 
arose  from  the  failure  to  count  the  classes  • 
of  ears  referred  to«was  allied  in  snbdIvisioB  • 
11  of  the  answer,  a  portion  whereof  Is  ra- 
produced  In  ths  margin.!    A  esrtlfleata  as 

tl4.  Defendant  avers  that  the  allotment 
by  complaiaant  of  said  foreign  railway  fuel 
ears,  private  ears,  and  complainant's  fuel 
ears  to  the  mines  receiving  them.  In  addi- 
tion to  the  full  distributive  shares  of  auA 
mines  in  the  general  distribution  of  ears  by 
complainant,  and  ths  failure  by  eomplali- 
ant  to  count  and  charge  said  foreign  rail- 
way fuel  oars,  private  ears,  and  company 
oan  against  the  mines  reeeirlng  them,  in 
siUd  general  distribution,  results  In  undue 
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to  the  public  importwiae  of  tti*  oanie  w«a 
filed  bj  the  attorney  generaJ.iii  complisnce 
tittti  I  S  of  the  act  of  June  29,  1906  (34 
_  Stat,  at  li.  6S4,  chap.  3591,  U.  B.  Comp.  Stat. 
«Sapp.  1909,  p.  1149),  and  the  caiue  waa 
•  thereafter  aubmittad  at  the  aame  time  with 
one  brought  by  the  Alton  Ksilroa4,  inrolTing 
a  limilar  question,  to  a  cdrcuit  court  held 
by  Judges  Gn»«oup,  Baker,  and  Kohlaatt.  A 
■ingle  opinion  was  announced  in  both  oi 
173  Fed.  930.  Wbile  deciding  that  the  < 
plainanta  wore  not  entitled  to  relief  In  lo 
far  aa  the  order  of  the  Commiuion 
cemed  the  counting  of  foreign  railiray  fuel 
eara  and  private  cars,  it  waa  yet  held  that 
the  railway  eompaniea  were  entitled  to  an 
iojunetion  restraining  the  onforcement  of  the 
orders  of  the  Commission  in  so  far  aa  thej 
directed  the  taking  into  aooouDt  of  the  cars 
employed  by  the  company  In  hauling  ita  own 
fuel.  The  conclnsion  on  tliis  latter  subject 
waa  baaed  upon  the  theory  that,  aa  the  rail- 
road compaiiiea  took  the  ooal  which  they 
bought  for  their  own  uae  from  tiie  tipple  of 
a  coal  mine,  and  thereafter  moved  it  for 
their  own  aeooont,  and  not  for  commercial 
purpoaes,  that  the  cars  used  for  that  pur- 
pose could  not  be  treated  aa  being  engaged 
In  commerce  aa  "commerce,  nnder  these  dr- 
eumstances  ends  at  the  tipple."  The  oourt, 
however,  obeerved: 

"^nt  this  does  not  mean  that  tbeae  eara 
do  not  aSeet  the  problem  of  en  equitable 
dlatribution  of  commercial  equipment.  The 
mine  operators  are  objects  of  interest  under 
the  Interstate  commerce  law,  not  as  diggers 
•f  coal,  but  as  shippers  who  trader  a  com- 
Biaixial  product  for  transportation  by  inter- 
state oommon  oarriera.    Tba  bails,  therefore. 


on  whieh  the  mines  In  a  dlstriot  should  be 
rated  is  not  their  average  output  as  a  phys- 
ical question,  but  the  average  output  which 
they  reapeotively  tender  for  transportation 


And  in  accord  with  this  reasoning  it  waa  * 
in  conclusion*  remarked  that  the  eomplain- • 
ants,  as  to  the  cars  used  for  hauling  their 
fuel,  were  entitled  to  an  injunction  "against 
their  being  compelled  to  take  fuel  cars  into 
consideration  except  as  a  means  in  determin- 
ing the  true  eapaeitiea  of  the  mines  to  ten- 
der ooal  to  them  for  transportation  in  eom- 

From  the  flnal  decree  enjoining  the  Com- 
miiaion  from  enforcing  its  order,  in  so  far  aa 
It  directed  the  taking  into  account  the  com- 
pany fuel  can  in  the  distribution  of  coal 
ears  in  times  of  ear  shortage,  and  In  so  far 
as  it  directed  the  future  taking  such  eara 
into  account,  the  Interstate  Commerce  Com- 
mission appeala. 

It  is  stated  in  the  brief  of  counsel  for  tha 
railroad  company  that,  at  the  hearing  below, 
despite  the  scope  of  the  prayer  of  the  bill, 
no  question  waa  raised  by  the  railroad  com- 
pany as  to  the  validity  of  the  order  of  tha 
commission  to  the  extent  that  it  controlled 
private  ears  and  foreign  railway  fuel  caxa. 
Irrespective,  however,  of  this  admission,  aa 
the  Interstate  Commerce  Commission  alone 
has  appealed,  tha  correctness  of  the  conclu- 
aiona  of  the  court  below  on  these  subjecta 
is  not  open  to  inquiry.  And  this  also  ren< 
ders  it  unnecessary  to  consider  in  any  re- 
spect the  effect  of  the  injunction  to  whieh 
we  hate  previously  referred  as  Issued  in  the 
suit  filed  on  behalf  of  the  Majestic  Coal 
Company,   sinee   such   injunction   only   re- 


Bndoe  and  nnreaaonable  prejudice  and  dia- 
advantagu  in  the  following  respecta,  to  wit: 

(a)  That  the  operator  receiving  the  for- 
aign  railway  fuel  cars,  private  cars,  or  com- 
pany fuel  ears  thereby  receives  a  higher 
peroentase  of  care  than  mines  of  equal  ca- 
pacity which  do  not  receive  such  cars. 

(b)  That  the  operator  receiving  the  for 
sign  railway  fuel  cars,  private  cars,  or  eom- 

ny  fuel  cars  may  operate  bis  mine  to  a 
ST  capacity,  and  thereby  reduce  the  cost 
cd  coal  per  ton,  resulting  in  an  increased 
pioflt  on  bis  oommarclal  coal. 

(o)    That  the  operator   receiving  foreign 

railway  fuel  cars,  private 

fuel  oars  is  enabled  to  ii 

b«r  ot  working  places  in  the  mine,  Is 


in  fntnre  reratings  ot  such  mine  by  com- 
plainant, for  the  purposes  of  car  distrlbn- 
tion,  the  mine  would  receive  a  higher  rat- 
ing, and  consequently  a  larger  number  of 
ears   in  complainant  s  general    distribution 


pany  fuel  cars  is  enabled  thereby  to  M- 
eure  and  hold  a  larger,  more  efficient,  and 
regular  woricing  force  of  miners  and  labOT- 

(e)  That  the  development  of  the  mines 
which  do  not  receive  the  foreign  railway 
fuel  cars,  private  cars,  or  company  fuel 
cars  is  retarded  in  inverse  ratio  as  the  de- 
velopment of  the  mines  receiving  said  can 
is  accelerated. 

(f)  That,  by  the  arbitrary  allotment  of 
the  foreign  r^lway  fuel  can,  private  ears, 
or  company  fuel  cars,  the  complainant  and 
the  so-called  foreign  railways  are  enabled 
to  seeun  low  prieea  on  rulway  fuel  because 
the  operator  receiving  such  cars  is  enabled 
to  produce  his  commercial  eoal  at  mneh 
lower  prioes  than  do  tbe  mines  which  do 
not  reosiv«  such  arbitrary  ears. 

(s)  That  tha  operator  of  the  mine  r»- 
ceivlng  the  foreign  railway  fuel  cars,  [vt- 
vato  ears,  or  company  fuel  cars  is  there- 
by enabled  to  make  contracte  for  the 
delivery  of  coal,  distributed  over  a  long 
period,  to  an  extent  that  the  operator  of  tha 
minea  which  do  not  reoalv*  stieh  eara  can- 
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of  oounwl  th&t,  before  the  deciEion  of  tbii 
OBB,  the  preliminaiy  injuuctioa  in  favor  of 
the  Majestic  Goal  Company  was  disaolved, 
and  no  appeal  waa  taken  therefrom. 

Id  consequence  of  one  of  the  comprehenaive 
amendments  to  the  act  to  regulate  com- 
merce, adopted  in  1908  (§  4,  act  June  29, 
1906,  84  Stat,  at  L.  689,  chap.  3G91,  U.  S. 
Comp.  Stat.  Bupp.  1909, p.  1168], it  is  now 
provided  that  "all  orders  of  the  Commisaion, 
except  orders  for  the  payment  of  money, 
■hall  take  eftect  within  auch  reasonable 
time,  not  lesa  than  thirfy  days,  and  ahall 
continue  ia  force  for  such  period  of  time, 
e  not  exceeding  two  years,  as  shall  be  pre- 
^  icribed  in  the  order  of  the  Conunissiou,  un- 
■  less  the  same  shall  be*suspended  or  modi- 
fled  or  set  aside  by  the  Commission,  or  be 
■uspended  or  set  aside  by  a  court  of  compe- 
tent jurisdiction."  The  statute  endowing 
the  Commission  with  largo  administrative 
functions,  and  generally  giving  effect  to  its 
orders  concerning  complaints  before  it  with- 
out exacting  that  they  be  previously  aub- 
mttted  to  judicial  authority  for  sauetion,  it 
becomes  necessary  to  determine  the  extent 
of  the  powers  which  oourti  may  exert  on  the 
subject. 

Beyond  (wntroversy,  in  determining  wheth- 
er an  order  of  the  Commission  shall  be  sus- 
pended or  set  aside,  we  must  consider  (a) 
all  relevant  questions  of  constitutional  power 
or  right;  (b)  all  pertinent  questions  as  to 
whether  the  administrative  order  ia  within 
the  scope  of  the  delegated  authority  under 
which  it  purports  to  have  been  made;  end 
(c)  a  proposition  which  we  state  indepen- 
dently, although  in  its  essence  it  may  be  con- 
tained in  the  previous  one,  vie.,  whether,  even 
although  the  order  be  in  form  within  the 
delegated  power,  nevertheless  It  must  be 
treated  as  not  embraced  therein,  because 
the  exertion  of  authority  which  is  questioned 
has  been  manifested  in  such  an  nnreaaonable 
maimeT  as  to  cause  it,  in  truth,  to  be  within 
the  elementary  rule  that  the  substance,  and 
not  the  shadow,  determines  the  validity  of 
the  exercise  of  the  power.  Postal  Teleg. 
Cable  Co.  V.  Adams,  165  U.  B.  688,  608,  39 
L.  ed.  311,  316,  6  Inters.  Com.  Bep.  1,  16 
Sup.  Ct.  Rep.  26S,  3S0.  Plain  as  it  ia  that 
the  powers  just  stated  are  of  the  essence 
of  judicial  authority,  and  which,  therefore, 
may  not  be  curtailed,  and  whose  discharge 
may  not  be  by  us  in  a  proper  case  avoided, 
it  is  equally  plain  that  such  perennial  pow- 
ers lend  no  support  whatever  to  the  proposi- 
tion that  we  may,  under  the  guise  of  exert- 
ing judicial  power,  usurp  merely  administra- 
tivs  function*  by  setting  aside  a  lawful  ad- 
ministrative order  upon  our  conception  as 


to  whether  the  a4niinlstratlva  power  haa 
been   wisely  exercised. 

Power  to  make  the  order,  and  not  the  mere 
expediency  or  wisdom  of  having  made  it,  la 
the  question.  While,  as  we  have  seen,  ths 
court  below  reasoned  that  the  transportation 
of  coal  bought  from  a  mine  by  the  railroad  ^ 
company  for  its  own  use,  after  delivery  to  J 
it  in  its  coal  cars  at  the  tipple,  wail*not  com-  • 
merce,  because  "commerce,  under  these  cir- 
cumstances, ends  at  the  tipple,"  it  yet  rea- 
soned that  such  coal  was  within  the  control 
of  the  interstate  commerce  law  to  the  extent 
that  a  regulation  compelling  its  considera- 
tion, for  the  purpose  of  rating  the  capaci^ 
of  a  mine  as  a  basis  for  fixing  its  pro  rata 
share  of  ears  in  times  of  shortage,  would  be 
valid.  Because  of  thia  reaaoning,  it  is  In- 
sisted, it  appears  that  the  oourt  below  but 
aubatitnted  a  regulation  which  it  deemed 
wise  for  one  which  it  considered  the  Com- 
mission  had  inexpediently  adopted,  and  this 
upon  the  assumption  by  the  eourt  that  its 
authority  was  not  limited  to  determining 
power.  Without  intimating  an  opinion  as 
to  the  merits  of  the  proposition,  we  put  it 
aside  a*  irrelevant,  since  we  must  decide 
whether  the  action  of  the  court  below  waa 
correct,  trreapective  of  the  reasoning  by 
which  such  action  was  induced.  We  further 
also  diimisB  from  view  a  contention,  stren- 
uously insisted  upon  in  argument  by  the 
government,  to  the  effect  that,  in  determin- 
ing the  issue  of  power,  we  must  treat  the 
railroad  company  as  being  at  fault  for  the 
failure  to  daily  deliver  all  the  cars  called 
for  in  times  of  car  shortage.  We  put  it 
aside  because  it  Is  In  direct  conflict  with 
facts  expressly  admitted  or  Impliedly  con- 
ceded in  the  answer  of  the  Interstate  Com- 
merce Commission,  and  from  which  facta  we 
must  take  it  for  granted  that  the  equipment 
of  coal  cars  of  the  railroad  company  was 
reasonably  adequate  to  meet  all  normal  con- 
ditions, although  it  became  inaufflcient  at 
times  because  of  extraordinary  cireumataji- 
eea,  against  which  it  was,  in  reason,  impos- 
sible to  provide. 

We  think  the  iaauea  for  decision  will  be 
beat  diapoaed  of  by  at  once  conaidering  tba 
contentiona  advanced  by  the  railroad  compa- 
ny to  establish  that  there  waa  a  want  of  pow< 
er  in  the  Commission  to  make  that  portion 
of  the  order  which  the  court  below  enjoined. 
The  contentions  on  this  subject  are  stated 
in  argument  in  many  different  forma,  and. 
If  not  in  some  respecta  contradictory,  are^ 
at  all  events,  confusing,  since,  considered 
logically,  we  think  they  virtually  intennin-i> 
gle  power'and  expediency  as  if  they  werea 
one  and  the  same  thing.  We  shall  no^ 
therefore,  in  m^ing  an  analysis  of  the  con- 
tentions, follow  their  mere  form  of  state> 
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ment,  but  shall  treat  them  all  u  reducibla 
to  two  propositions,  via.:  PirsL  That  the 
act  to  r^nlate  comnierce  has  not  del^ated 
to  the  CommisBion  authority  to  conelder, 
where  a  complaint  is  made  on  nioh  mbject, 
the  question  of  the  distribution  of  oompany 
fuel  cars  in  times  of  car  shortage  as  a  means 
of  prohibiting  unjust  prefaranca  or  undue 
discrimination.  Second.  That,  even  If  such 
powor  haa  been  delegated  to  the  Commission 
by  the  act  to  regulate  commerce,  the  order 
whose  continued  enforcement  waa  enjoined 
by  the  court  below  was  beyond  the  authority 
conferred  by  the  statute. 

Am  the  Interstate  OommerBe  Commission 
alone  has  appealed,  It  is  patent  that  those 
portions  of  the  order  of  the  Commiasion 
which  concern  foreign  railway  fuel  cars  and 
private  ears,  and  which  the  court  below  re- 
fused to  enjoin,  are  not  open  to  inquiry.  The 
suggestion  at  once  presents  Itaelf  whether. 
If  theee  subjects  are  not  open,  they  do  not 
necessarily  carry  with  them  tlie  question  of 
oompany  fuel  cars,  on  the  ground  that  the 
three  clasees  rest  upon  one  and  the  same 
eonsideration,  and  that  to  diToree  them 
would  bring  about  conditions  of  preference 
and  discrimination  which  the  act  to  regu- 
late eommeroe  expressly  prohibits.  In  view, 
however,  of  the  great  importance  of  the 
questions  directly  arising  for  dedsion,  and 
the  fact  that  the  court  below  has  treated 
the  company  fuel  ear>  as  distinct,  we  shall 
not  be  sedulous  to  pursue  the  suggestion,  and 
come  at  once  to  the  propositions  of  power 
previously  stated. 

First.  That  the  act  to  regulate  oommetve 
kos  not  dtUgated  to  the  CommittUm  authori- 
ty to  regalatt  the  ditlrihution  of  oompany 
fuel  oars  in  timee  of  oar  ehortage  ae  a  meane 
of  prohibiting  unjutt  preference*  or  vndue 
diMerimination. 

When  aoal  Is  received  from  the  tipple  of 
a  coal  mine  into  ooal  ears  by  a  railway  com- 
^  pany,  and  the  coal  is  intended  for  its  own 
*•  UM  and  is  transported  by  it.  It  is  sidd  there 
•  is  no*conBignor,  no  consignee,  end  no  freight 
to  be  paid,  and  therefore,  although  there 
may  be  transportation,  there  is  no  shipment, 
and  hence  no  commerce.  In  changed  form, 
these  propositions  but  embody  the  reasoning 
which  led  the  court  below  to  its  conclusion 
that,  under  the  circumstances,  conmieree  end- 
ed at  the  tipple  of  the  mine.  The  deduction 
from  the  proposition  is,  sa  the  movement  of 
coal  under  the  conditions  stated  la  not  eom- 
meroe, it  la  therefore  not  within  the  authori- 
^  delegated  to  the  Commission  by  the  act 
of  Congress,  as  all  such  acts  have  relation 
to  the  regulation  of  commerce,  and  do  not, 
therefore,  embrace  that  which  la  not  com- 
merce. It  is  to  be  observed,  in  passing, 
that  U  the  proposition  b*  well  founded,  it 
■ot  only  challenges  the  authorl^  of  tlia 
30  S.  0^—11. 


Commlsalon,  bnt  extends  much  further,  and 
in  effect  denies  the  power  of  Ctmgress  to 
confer  authority  upon  the  Commission  over 
the  subject.  In  all  ita  aspects  the  propor- 
tion calls  in  question  the  construction  giv- 
en to  the  law  by  the  Commission  In  every 
case  where  the  subject  has  been  before  it, 
and  also  assails  the  correctness  of  numer- 
ous decisions  in  the  lower  Federal  court,  to 
which  we  have  previously  referred,  where 
the  subject,  In  variona  forms,  was  consid- 
ered. It  goes  furtlier  than  this,  since  it.  Is 
effect,  seeks  to  avoid  the  fair  inferencea  aris- 
ing from  the  regulations  adopted  by  the 
railroad  company.  Those  regulations,  in 
providing  for  the  obligation  of  the  railroad 
company  to  supply  ears,  and  recognising  the 
duty  of  equally  of  treabnent,  found  It  neces- 
sary, by  express  provision,  to  provide  that 
private  cars,  foreign  railway  ears,  and  eom- 
pany  fuel  ears  should  not  be  counted 
against  the  mine  on  the  day  when  furnished, 
thus  implying  Uiat,  under  the  general  ruJa 
ot  equali^,  if  not  restricted,  it  waa  oonatd- 
ered  the  duty  would  exist  to  consider  sud 
cara.  The  contention,  moreover,  eonflictt 
vrith  the  rule  which,  as  we  hava  seen,  ob- 
tains in  other  and  gnat  ^stems  of  railroad, 
by  which,  for  the  purpoae  of  avoiding  in- 
equality and  preference,  foreign  railway 
fuel  oara,  private  cars,  and  oompany  fuel  ^ 
ears  are  made  one  of  the  factors  upon  which  ^ 
a  mine  Is  rated  in  order*to  fix  the  baali  • 
upon  which  its  distributive  share  of  can 
is  to  be  allotted  ia  case  of  ear  shortage.  And 
from  this  It  roust  follow,  if  the  proposition 
contended  for  be  maintained,  that  It  would 
not  only  relieve  the  railroad  company,  whoM 
rights  are  here  involved,  from  the  ohligM- 
tlon  of  taking  Into  aeeonnt  its  fuel  cara  in 
the  making  of  the  distribution,  but  from 
the  duty  even  to  consider  them  for  the  pur- 
poae of  capacity  rating.  Am  a  result.  It 
would  lead  to  the  overthrow  of  the  system 
of  rating  prevailing  on  other  railroads,  by 
which,  as  we  have  aald,  such  cars  are  taken 
into  account, — a  consequence  which  Is  wall 
illustrated  by  the  ease  of  Logan  Coal  Co. 
V.  PennsylvanU  B.  Co.  164  Fed.  497. 

Under  these  aonditiona,  it  is  clear  that 
doubt,  if  it  exist,  must  be  resolved  against 
the  soundness  of  tlie  contentions  relied  on. 
But  that  rule  of  constrnetion  need  not  in 
invoked,  as,  we  think,  when  the  erroneoiu 
assumption  upon  which  the  proposition  must 
rest  ia  considered,  its  unsoundness  ia  readi- 
ly demonstrable.  That  assumption  is  this: 
that  commerce.  In  the  constitutional  sense, 
only  embraces  shipment  in  a  technical  sense, 
and  does  not,  therefore,  extend  to  carriera 
engaged  in  interstate  commerce,  certainly  is 
so  far  as  so  engaged,  and  the  instrumentali- 
ties by  which  such  eommeroe  is  carried  on, — • 
doctrine  the  nnsoundneas  ot  which  has  basM 
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■ppftient  CTar  aloM  the  dadalon  in  Qibbona 
-*.  Ogden,  S  Wbeat.  1,  G  L.  «d.  ES,  And  whleli 
h*M  not  aince  been  open  to  qaution.  It  ma^ 
not  be  doubted  that  the  equipment  of  k  rail- 
road eompan;r  engaged  in  interstate  com- 
merce, included  in  which  are  its  coal  can, 
are  instnunenta  of  such  commeroe.  From 
thia  it  necessariljr  follows  that  lueh  cars 
art  embraced  within  the  governmental  power 
of  regulRtioD,  which  extends,  in  time  of  oar 
•hortage,  to  eompelling  a  jutt  and  equal  dis- 
tribution, and  the  prevention  of  an  nnjuat 
and  dieeriminatorj  one. 

The  corporation,  ea  a  carrier  engaged  in 

interatate  eommerce,  being,  then,  ai  to   ita 

interstate  commerce  buainesa,  aubject  to  the 

^  control  exerted  bj'  the  act  to  regulate  com- 

^  merce,  and   the   instrumentalltiea  employed 

■  for  the  purpoae'of  such  commerce  being  likC' 

wJm  «o  eubject  to  control,  we  are  brought  to 

consider   the   remaining  propoaition,   whieli 

ii: 

Second.  That,  even  if  pow&r  Jui»  been 
delegated  to  fha  Commieeion  bg  the  act  to 
T*sulate  commerce,  the  order  whose  oontin- 
ited  enforcement  icai  enjointd  by  the  ooutt 
below  lou  beyond  the  authority  delegated  by 
the  ttatuta. 

Id  view  of  the  facts  found  by  tbe  Commli 
•ion  aa  ta  preference*  and  diserimlnationi 
reaultlng  from  the  failure  to  count  the  com- 
pany fuel  care  In  the  daily  distribution  in 
timea  of  car  shortage,  and  in  further  view 
of  tbe  far-reaching  preferencea  and  diecrim- 
inationa  alleged  in  tbe  answer  of  the  Com- 
mluion  in  this  case,  and  which  must  be  tak- 
en aa  true,  as  ttie  cause  was  submitted  on 
bill  and  anawer,  it  la  lieyond  eontroveisy  that 
the  aubject  with  which  the  order  dealt  was 
within  the  aweeping  provisiona  of  S  3  of  tbe 
act  to  regulate  commerce,  prohibiting  pretE 
enoea  and  diacriminations.  [24  Stat,  at  L. 
SSO,  chap.  104,  U.  S.  Comp.  SUt.  1901,  p. 
31G&.]  But  it  is  contended  that  although 
this  be  the  caae,  as  the  order  of  the  Commia- 
aionnot  only  forbade  the  preferences  and  dis- 
orlminationa  complained  of,  but  also  com- 
manded the  eatabliabment  of  a  rule  exclud- 
ing auch  discriminations  for  a  future  definite 
period  of  not  exceeding  two  years,  the  or- 
der tranecended  the  authority  conferred  up- 
on the  commisaion.  Tbia  proceeds  upon  the 
aaaumptloD  that  §  4  of  the  act  to  regulate 
commerce,  as  enacted  by  the  act  of  June  29, 
IMS,  while  conferring  upon  the  Commission 
the  authority,  upon  complaint  duly  made,  to 
declare  a  rate  or  practice  affecting  rates 
illegal,  and  to  establish  a  new  and  reason- 
able rule  or  practice  affecting  such  rates 
for  a  term  not  exceeding  two  years,  haa 
no  relation  to  complaints  concerning  prefer- 
ences or  discriminations,  unlesa  such  prac- 
tices, when  complained  of,  are  of  a  character 
to  afleet  rates,  which  It  Is  insisted  is  not 


the  case.     The  partlnrat  part  of  tk« 
aaotlon  in  question  (4)  reads  as  tollowa: 

"That  tbe  Commiaalon  Is  authoriied  and 
empowered,  and  It  ahall  be  its  duty,  when- 
ever, after  full  hearing  upon  a  compliUst^ 
made  as  provided  in  section  13  of  this  act,  ^ 
or  upon* complaint  of  any  common  carrier,* 
it  shall  be  of  the  opinion  that  any  of  tim 
rates  or  ohai^ea  whatsoerer,  demanded, 
charged,  or  collected  by  any  oommon  carrier 
or  carriers,  aubject  to  the  provisions  of  tUi 
a«t,  for  the  transportation  of  persons  or 
property,  as  defined  in  the  first  aection  <rf 
this  act,  or  that  any  regulations  or  practleea 
whataoever  of  such  carrier  or  carriers  affect- 
ing such  rates,  are  unjust  or  unreasonabls, 
]r  unjustly  discriminatory,  or  unduly  pref- 
erential or  prejudicial,  or  otherwise  in  vio- 
lation of  any  of  tbe  provisions  of  this  act, 
to  determine  and  prescribe  what  will  be  tiia 
just  and  reasonabls  rate  or  rates,  charge  or 
charges,  to  be  thereafter  observed  in  such 
case  as  tbe  maximum  to  be  charged ;  and 
what  regulati(»i  or  practice  in  respect  to 
such  transportation  Is  just,  fair,  and  reason- 
able to  be  thereafter  followed;  and  to  make 
an  order  that  the  carrier  shall  cease  end  de- 
sist from  such  violation,  to  the  extent  to 
which  the  Commission  find  the  same  to  exist, 
and  shall  not  thereafter  publish,  demand, 
or  collect  any  rate  or  charge  for  auch  trans- 
portation in  excess  of  the  maximum  rata  or 
charge  so  prescribed,  and  shall  conform  to 
the  r^ulation  or  practice  so  prescribed. 

"All  orders  of  the  Commission,  except  or- 
ders for  the  payment  of  money,  shall  take 
effect  within  auch  reasonable  time,  not  less 
than  thir^  days,  and  shall  continue  in  fore* 
for  such  period  of  time,  not  exceeding  two 
years,  as  shall  be  prescribed  in  the  order  of 
the  Commission,  unless  the  same  shall  be 
suspended  or  modified  or  set  aside  by  the 
Commission,  or  be  suspended  or  set  aside  by 
a  court  of  competent  jurisdiction." 

The  contention  gives  to  the  words  found  in 
the  earlier  part  of  the  section,  "any  regula- 
tion or  practice  whatsoever  ot  such  carrier 
or  carriers  affecting  such  rates,"  a  dominant 
and  controlling  power,  so  as  to  cause  them 
to  limit  every  other  provision  in  tbe  section, 
however  general  in  its  language.  We  do  not 
stop  to  critically  examine  the  provision  re- 
lied upon,  for  the  purpose  of  pointing  out, 
as  a  matter  of  grammatical  construction,  Uw 
error  of  the  contention,  because  we  think,  ^^ 
when  the  text  of  the  section  is  taken  intot- 
view  and  all  its  proviaiona'are  given  their? 
natural  significance,  it  obviously  appears 
that  the  eonatructiou  relied  upon  ia  without 
foundation,  and  that  to  sustain  it  would 
be  to  frustrate  the  very  purpose  which  it  Is 
dear,  when  the  entire  provision  Is  consid- 
ered, it  was  designed  to  accomplish,  and 
thus  would  be  destruetlTe  of  the  plain  intent 
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ti  Congreu  in  cusetiDg  the  prorislon.  Tho 
anteocdent  oonatnxctioD  nhieh  tbe  inUntat* 
•omiuerM  txit  had  necasdltBted,  and  the  re- 
mediM  character  at  the  amendments  adopted 
in  llK>e,  all  lerve  to  eatablish  tha  want  ol 
merit  in  the  contention  relied  npon.  In  ad- 
dition, to  adopt  it  would  require  ua  to  hold 
that  Congrees,  in  enlarging  tiie  power  of  the 
OommisBion  over  rates,  had  ao  drafted  the 
■ineodinent  aa  to  cripple  and  paralyze  its 
power  in  correcting  abniea  a«  to  preferences 
and  diierimination*  which,  aa  this  court  haa 
Utherto  pointed  out,  it  waa  the  great  and 
fundamental  purpose  of  Congress  to  further. 
CiMieeding,  for  the  sake  of  the  argument, 
tbe  evistence  of  the  piefereneea  and  dia- 
criminationa  charged,  it  ii  insisted,  when 
the  findings  made  by  the  CommiBsIon  are 
taken  into  view  and  the  pleadings  as  an  en- 
tirety are  conaidered,  it  resulta  that  the 
diaeriminations  and  prefereneea  arose  from 
the  fact  that  the  railroad  company  chose  to 
purchase  ita  coal  for  Its  fuel  supply  from  a 
particular  mine  or  mines,  and  that,  as  it  had 
a  right  to  do  so>  it  ia  impossible,  wtthont 
destroying  freedom  of  contract,  to  predicate 
illegal  preferences  or  wrongful  discrimina- 
tiims  from  the  fact  of  purchase.  But  the 
proposition  overlooks  the  fact  that  the  regu- 
lation addresses  itself,  not  to  tbe  right  to 
purchase,  but  to  the  dn^  to  make  equal  dis- 
tribution of  cars.  The  right  to  buy  is  one 
thing,  and  tbe  power  to  use  the  equipment 
of  the  road  for  the  purpose  of  moving  the 
articlea  purchased  in  such  a  way  as  to  dis- 
eriminate  or  give  preferenoe  are  wholly  dis- 
tinct and  different  things.  The  insistence 
that  the  necessary  effect  of  an  order  com- 
pelling the  counting  of  company  fuel  cars 
in  fixing,  in  caae  of  ebortage,  the  share  of 
ears  a  mine  from  which  coal  has  been  pur- 
»>chaaed  will  be  entitled  to,  will  be  to  bring 
7about*a  discrimi nation  against  tbe  mine 
ttoia  whieh  the  company  bujs  its  coal,  and 
a  preference  in  favor  of  other  mines,  but 
inveighs  against  the  expediency  of  the  order. 
And  this  is  true  also  of  a  statement  in  an- 
other form  of  the  same  proposition;  that  Is, 
that  if,  wlien  coal  is  bought  from  a  mine 
by  a  railroad,  the  road  is  compelled  to  count 
the  cars  in  which  the  coal  is  moved  in  case 
of  car  shortage,  a  preference  will  result  in 
favor  of  the  mine  selling  coal  and  making  de- 
liver; thereof  at  tbe  tipple  of  the  mine  to  a 
person  who  is  able  to  consume  it  without 
the  necessity  of  transporting  It  by  rail.  At 
best,  these  arguments  but  suggest  the  com- 
plexity of  the  subject,  and  the  difflcvlty  in- 
volved in  making  any  order  which  may  not 
be  amenable  to  tbe  criticism  that  it  leads  to 
or  may  beget  some  inequality.  Indeed,  the 
argnmenta  just  stated,  and  others  of  a  like 
ebaraeter  which  we  do  not  deem  it  essential 
to  specially  refer  to,  but  assail  the  wisdom 


of  OongreM  In  conferring  upon  the  Commis- 
sion the  power  which  haa  been  lodged  in 
that  body  to  eiHisider  complaints  as  to  viola- 
tions of  the  statute,  and  to  correct  them  U 
found  to  exist,  or  attack  as  crude  or  inex- 
pedient tbe  action  of  the  Commission  in  per- 
formance of  the  administrative  functions 
vested  in  it,  and  upon  such  assumption  in- 
voke the  exereise  of  unwarranted  judicial 
power  to  correct  the  aasumed  evils.  It  fol- 
lows from  what  we  have  said  that  the  court 
below  erred  in  enjoining  the  order  of  tbe 
Commission,  in  so  far  aa  it  related  to  eom- 
pany  fuel  ears,  and  its  decree  is  therefore 
reversed,  and  the  case  remanded  for  further 
proceedings  in  conform!^  with  this  opinion. 

dissents. 


This  caae  Is  controlled  by  the  decision  to 
Interstate  Commerce  Commisaion  V.  lUl* 
nois  C.  B.  COk  ante,  p.  IGfi, 


AK*EAL  from  the  Cirouit  Comrt  of  tbt 
United  BUtes  for  the  Korthem  Diatrlot 
of  Illinois  to  review  a  decree  restraining 
the  enforcement  of  an  order  of  the  Interstate 
Commerce  Commission,  commanding  a  rail- 
way company  to  desist  from  Its  practice  not 
to  take  into  acoount  tbe  company  fuel  can 
in  the  daily  distribution  of  coal  ears,  in 
times  of  ear  shortage,  to  the  bitmnlnous  eo^ 
mines  along  its  line,  and  requiring  it,  for 
a  future  period  of  two  years,  to  count  such 
cars  against  the  share  of  the  mine  reoeivlng 
them.    Beversed. 

See  same  case  below,  173  Fed.  930. 

The  facta  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Ellis 
and  Messrs.  Imtber  H.  'Walter,  L,  A. 
Shaver,  and  H.  B.  Arnold  for  appellant. 

Messrs.  Oarrard  B.  Winston,  F.  8. 
Winston,  and  Kobert  Mather  for  appellee. 

Messrs.  Eldon  J.  Casaoday  and  Ruab  C. 
Butler  (by  special  leave]  far  the  receivers  of 
the  Illinois  Collieries  Company. 

Messrs.  Francis  I.  Oowen,  Wayne  Uao- 
Veagh,  and  McEenney  &  Flanneiy  (by  spe- 
cial leave)   for  the  Pennsylvania  H*"""^ 
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BALTIMORB  *  OHIO  RAILROAD  COM- 

FAITY  •t  al,  PISi.  in  Brr^ 


*Ut.  Jtutim  Vblte  deIiTer«d  tha  opinion 
of  tha  court: 

T\dM  ckM  ii  eontrolled  tij  the  opinion  jnit 
uinouneed  in  the  mm  oI  Interatiita  Com- 
merce CommiMion  t.  IllinolB  C.  R.  Go.  [21S 
D.  8.  452,  54  I.  ed.  — ,  30  Sup.  Ot  Eep. 
IRq.      The    compWiita   mad-   to   ^e    0«n- I  „^„„^^^,^      ^^     ^  ^^^  ^^ 
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miraion  were  alike  in  both  caoei,  and  tbej 
were  heard  before  that  body  at  the  aame  lime, 
and  one  report  wa*  made  tn  both  eaaet.  Tbt 
order  in  both  cajea  waa  the  aame.  Like  bUla 
for  injunction  were  filed  tn  the  court  below, 
and  there  alao  they  were  heard  together  and 
were  diipoaed  ot  in  one  opinion.  There  ii 
onl;  this  difference  betneen  the  tvro  caseB 
In  this  the  bill  for  injunction  contained  the 
following  averment  ooncerning  a  small  num- 
ber ovt  of  the  thousands  of  coal  ears  form- 
ing part  of  the  equipment  of  the  road: 

"That  your  orator  has  purchased  and  now 
operate!  on  its  line  360  steel  hopper-bottom 
eoa!  ears;  that  said  can  are  ol  an  extreme 
hei^t,  to  wit,  10  feet;  that,  by 
nieh  height,  said  car*  can  be  unloaded  only 
upon  apeci^Iy  eonstruct«d  trestles;  that 
oonaigneei  to  whom  eoal  ii  ihipped  from 
minea  on  your  orator's  line  own  or  hare  the 
nae  of  such  trestles,  and  that  such  cars  are 
not  arailable  for  eonunereial  ahlpment  o 
coal.  And  your  orator  avers  that  it  at  al 
time*  reatricU  these  cara  to  the  service  of 
hauling  your  orator**  own  fuel  supply,  and 
that,  1^  reason  of  such  restriction,  and  by 
reaion  of  tha  fact  that  your  orator  alone  has 
tha  ineane  of  unloading  said  hopper-bottom 
«ara,  said  cars  never  constitute  a  part  of 
jour  orator*!  equipment  available  for 
merdal  ahipments  of  coal." 

The  answer  of  the  Commission  denied  all 
knowledge  of  the  truth  of  the  averment*  tlius 
made,  and  called  for  proof  on  the  subject. 
No  proof  was  made,  and  the  eau«e 
■ubmitted  to  the  oourt  below  on  bill  and 
answer.  In  view  of  this  fact,  and  in  con- 
sideration, moreover,  of  the  weight  which 
the  law  gives  to  the  finding  of  the  Commis- 
aion  aa  to  the  existence  of  nnlawful  prefer- 
enoe,  and  the  operative  effect  of  the  order 
m  which  the  Commission  made,  until  set  aside, 
•  we  think  the  mere'averment  of  the  facta  re- 
ferred to  in  no  way  causes  this  case  to  differ 
from  the  Illinois  Central  Case.  Ot  course, 
under  these  circum stances,  we  intimate  no 
opinion  aa  to  how  far,  had  the  facts  alleged 
aa  to  the  hopper  cars  been  established,  they 
would,  to  the  extent  of  such  cars,  have  taken 
thla  case  out  of  the  rule  announced  in  the 
Illinois  Central  Case.  It  follows  that  the 
Judgment  must  be  reversed  and  the  caae  re- 
Dttnded  for  further  proceeding!  in  conformi- 
ty to  this  opinion. 

Ur.  Justice  Br«w«r  diaaenta. 


DBrrEByiNATiON  of  Right  by  I5- 

TEBBTATE  COIOCBBCI  COKMISStOIT. 

The  grievances  produced  by  regulations 
adopted  by  a  railway  company  for  the  dis- 
tribution of  ooal  cars  in  times  of  ear  abort- 
age  to  the  bituminous  coal  mines  served  by 
iC  which  are  alleged  to  violate  the  pron- 
sioni  of  the  act  to  regulate  commerce  of 
February  4,  1887  (24  Stat,  at  L.  380,  chap. 
104), 1  prohibiting  unjust  preferences  or  un- 
due 'discriminations,  cannot  be  redressed. 
In  advance  of  the  sction  of  the  Interstate 
Commerce  Commission,  by  mandamus  to 
prohibit  the  acts  complained  ot  and  pre- 
seriba  a  rule  or  regulation  for  the  future 
since  tha  provision!  of  the  act  of  Mareh 
2,  IBSO  {20  Stat,  at  L.  802,  chap.  382,  U. 
S.  Comp.  Stat.  ISO],  p.  3172),  g  10,  au- 
thoriiing  mandamus  to  compel  the  furnish* 
ing  of  can  and  other  facilitieB  for  trana- 
portation,  must  be  limited  either  to  the  per- 
formance  of  duties  which  are  so  plain  and 
so  Independent  ot  previous  administrative 
action  of  the  Commission  as  not  to  require 
a  prerequisite  exertion  of  power  by  that 
bod^,  or  to  compelling  the  performance  of 
dutiea  which  plainly  arise  from  the  obliga- 
tory force  which  the  statute  attaches  to 
the  orders  of  the  Commission,  rendered 
within  the  lawful  scope  of  its  authorl^, 
until  set  aside  by  the  Commission  or  en- 
joined by  the  court*. 

[Bd.    Note.— Par   othn   cues.    M 
CenL  Dig.  |  r:    Dec  Dlf.  i  K'l 

[Ho.  2S0.] 


Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which,  modifying  a  de- 
cree of  the  Circuit  Court  for  the  District  of 
Maryland,  directed  mandamu!  to  issue,  to 
rsdresa  grievances  produced  by  regulations 
adopted  by  a  railway  company  for  tha  dia> 
tributlon  ot  coal  cars  in  times  ot  car  short- 
age to  the  bitumtnoua  coal  mines  served  bf 
it.  Reversed  and  remanded  for  the  entry  (Kt 
judgment  dismissing  the  petition. 

See  same  case  below.  01  C.  C.  A.  147,  lU 
Fed.  113. 

Tlie  fact*  ara  stated  in  the  opinion. 

Meurs.  Edgar  H.  Gana,  HnK>>  J^ 
Bond,  Jr.,  Charles  Markell,  W,  Ainsworth 
Parker,  and  W.  Irvine  Ctom  for  plaintiffs 

Messrs.  William  A.  Glaacotv,  Jr.,  aad 
Fraderiek  Dallam  for  defendants  in  error. 

<  U.  B.  Oomp.  at.  IWL  p.  tm. 
«.  *  Am.  DIs*  UOT  to  data.  *  Rep'r  ludaiw 


,y  Google 


.1909.     BALTmOBEftO.R.CO.v.UNITBD  STATES  MIBZL.PITCAIIW  COAL  CO.    1«S 


■  *Mr.  Justice  White  deliTered  th*  opinion 
of  the  court: 

To  decide  the  merits  of  this  cauM  will  re- 
quire UB  to  determine  the  legality  of  the 
reguUtions  of  the  Baltimore  ft  Ohio  Rail- 
road Company,  by  which  that  company  die- 
tribated  can  to  eoal  mines  along  the  line 
of  Ita  road  in  eau  of  ear  ibortage.  Aa  an 
Incident  to  this  general  queation,  we  would 
further  be  required  to  consider  the  relations, 
irrespective  of  ita  mere  attributes  and  du- 
ties as  a  common  carrier,  of  the  Baltimore 
ft  Ohio  Railroad  with  various  eoal  mines 
along  the  line  of  ita  road,  and  the  relation 
^  with  or  control  over  some,  if  not  all,  o( 
a  thsae  eoal  mines  t^  other  mines  or  mine  op- 
•  erators,  and,  iD*additlon,  to  oonsider  the  re- 
lation of  the  Baltimore  ft  Ohio  Railroad 
with  the  Cumberland  ft  Pennsylvania  Bail- 
road.  This  road  taps  the  main  track  of  the 
Baltimore  ft  Ohio  Railroad  at  Cumberland, 
Uaryland,  proceeds  thence  to  the  state  line 
between  Maryland  and  FenDsylvania,  where 
It  strikes  the  Pennsylvania  Railroad,  and 
paning  thence  through  a  country  rich  in 
bituminous  coal  deposits,  and  containing 
Boal  mines,  it  reaches  Piedmont,  West  Vir- 
ginia, where  its  tracks  again  connect  with 
those  of  the  Baltimore  ft  Ohio  Railroad.  As 
an  additional  incident,  we  might  also  be  re- 
quired to  consider  the  relation  or  control, 
direct  or  indirect,  If  any,  which  the  Balti- 
more ft  Ohio  Railroad  exerted  over  some,  if 
not  all,  of  the  coat  mines  along  the  line  of  the 
Cumberland  ft  Pennsylvania  road.  Borne, 
therefore,  of  the  underlying  questions  in- 
volved in  the  cause,  if  we  may  consider 
them,  are  similar  to  the  issues  which  were 
passed  upon  by  us  in  the  case  of  the  Inter- 
state Commerce  Commission  v.  Illinoie  C. 
R.  Co.,  which  we  have  just  decided.  [21B 
0.  S.  452.  54  L.  ed.  — ^.80  Sup,  Ct  Rep. 
155.1  While  referring  to  the  general  sltaa- 
tion  as  depicted  In  that  case,  we  think,  in 
addition,  a  mere  outline  sketch  of  the  condi- 
tions existing  prior  to  the  commencement  of 
tills  suit,  as  regards  the  matters  with  which 
it  1*  concerned,  will  serve  to  render  clear  the 
reasons  which  control  ns  In  deciding  IL 

The  Baltimore  ft  Ohio  Railroad  Company, 
a  corporation  existing  under  the  Ian*  of 
Ifsryland,  owned  and  operated  a  railroad  or 
railroads  in  the  states  of  Maryland,  West 
Virginia,  Virginia,  Pennsylvania,  Ohio,  and 
other  states,  and,  as  a  common  carrier,  was 
engaged  in  Interstate  commerce  between 
Rich  states.  The  main  line  of  said  road 
west  of  Cumberland,  Maryland,  passes 
through  a  bituminous  coal  field,  which  is 
worked  by  many  coal  operators,  the  product 
of  whose  mines  depends  for  ita  movement  to 
market  in  interstate  commerce  on  the  facili- 
tiea  for  such  movement  which  the  Baltimore 
ft  Ohio  affords.     For  the  purpose  of  this 


case,  the  eoal  mines  referred  to  may  be 
treated  as  situated  in  what  is  described  as  ^ 
the  Uonongah  district  of  the  Baltimore  ft  • 
Ohio  Railroad.  *  Regulations  of  the  Baltl-  ■ 
more  ft  Ohio  Railroad,  by  which  mines  were 
rated  in  order  to  fix  the  basis  for  a  pro  raUt 
distribution  of  coal  cars  in  ease  of  car  short- 
age, had  their  peculiarities  differing  from 
other  roads.  They  were  based,  first,  upon 
the  capacity  of  the  mines ;  second,  upon  the 
previous  shipments  by  the  mines  for  a  period 
of  two  years  the  capacity  counting  as  one  and 
the  previous  shipments  as  two.  The  capacity 
was  ascertained  by  considering  the  number 
of  working  places,  etc.,  modified  by  taking 
into  account  the  facilities  for  moving  the 
coal  out  of  the  mine,  such  as  tracks,  tipple, 
etc  The  previous  shipments  were  taken 
from  the  records  of  the  company  during 
periods  when  there  was  no  ear  shortage. 
Upon  the  basis  of  the  capacity  thus  ascer- 
tained, the  regulations  of  the  company  for 
giving  each  mine  owner  in  the  case  of  short- 
age its  percentage  of  cars,  stated  in  the  most 
summary  way,  were  briefly  thesei  In  the 
first  place,  there  were  assigned,  out  of  the 
general  mass  of  ears  before  the  distribution 
was  made,  such  cars  as  it  was  deemed  the 
Cumberland  ft  Pennsylvania  Railroad  was 
entitled  to.  This  was  done  by  no  fixed  rule, 
but,  in  the  discretion  of  the  trafllc  manager, 
generally  upon  the  basis  of  the  percentage  of 
shipments  of  coal  hauled  in  the  two  previous 
years  by  that  road.  The  estimated  mosa  re- 
maining after  the  deliveries  to  the  Cumber- 
land ft  Pennsylvania  Railroad  were  subjected 
to  certain  arbitrary  aseignments,  and  the 
remainder,  after  such  assignments  bad  been 
taken  out,  were  equally  distributed  among 
the  mine  operatora,  according  to  their  ea* 
padty  rating.  The  arbitrary  deductions 
which  were  made,  as  we  have  juat  stated, 

1.  Baltimore  ft  Ohio  Railroad  ears  placed 
at  mines  for  Baltimore  &  Ohio  fuel  coal. 

2.  New  mines  are  allotted  an  arbitrary 
number  of  cars  daily  or  weekly  for  develop- 
ment. In  cases  where  the  inspection  shows 
a  marked  Increase  in  Uie  capacity  of  cer- 
tain mines,  and  it  is  not  practicable  to 
change  the  percentage  of  the  whole  district, 
proper  arbitrariea  are  applied  pending  a 
general  revision.  « 

*3.  Cars  of  foreign  railroads,  assigned  by  7 
them  to  their  own  fuel  trade. 

4.  Cars  of  individual  companies,  placed  at 
mines  owned  by  such  companies,  and  cars 
owned  by  individual  emsumers,  placed  at 
mines  for  their  coal. 

There  are  also  certain  exceptions  of  a  local 
character,  as  follows: 

].  Curtis  Bay  premium.  Whenever  k 
shipper  on  the  Baltimore  ft  Ohio  Railroad 
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lundlM  can  «t  Curtis  Bay  promptl;  in 
taj  one  month,  he  is  allowed  in  the  lucceed- 
ing  month  a  premium  of  SO  per  cent  of  the 
number  of  ears  so  handled,  in  addition  to 
lile  regular  percentage.  This  in  lieu  of  an 
aMignmant  of  car«  to  the  Curtis  Bay  trade. 

2.  At  certain  pointa,  noted  on  the  percen- 
tage aheeta,  an  arbitrary  number  of  care  ia 
aaalgned  to  mines  on  fire. 

3.  At  certain  minea  In  the  immediate  t1- 
dnity  of  induBtriea,  empty  cars  intended 
for  loading  at  auch  induatriei  are  first  sent 
Into  the  mines  for  loading  ooal  for  auoh 
fndusbriea. 

i.  When  annual  contracts  are  placed  for 
foreign  railroad  fuel  coal  with  minea  on 
Baltimore  A  Ohio,  arrangements  are  i 
that,  U  the  foreign  railroads'  cars  are 
niahed  for  this  fuel  coal,  the  Baltimore  ft 
Ohio  will  allow  the  misea  ehipping  the  ooal 
a  number  of  Baltimore  4  Ohio  eara  equal 
to  the  foreign  ears  furnished. 

S.  When  mines  are  connected  with  foreign 
railTOftde  as  well  as  with  the  Baltimore  & 
Ohio,  their  rating  is  reduced  60  per  cent. 
A  aiinilar  reduction  is  made  in  eases  wbere 
mines  ar«  located  near  rivers  and  are 
•quipped  for  loading  boati. 

Where  mines  needed  box  and  stock  cars 
for  the  ehipment  of  coal,  as  to  which  elaas 
of  ears  shortage  rarely  arose,  there  wi 
special  rule  which  we  need  not  notice. 

With  the  system  Juat  referred  to  in  force 
on  the  IBtb  of  January,  ig07,  the  Pitcaim 
Coal  Company,  a  West  Virginia  corporation 
owning  a  ooal  mine  on  the  line  of  the  Balti- 
more A  Ohio  Railroad  in  West  Virginia, 
^  filed  its  petition  in  mandamus  in  the  Unit- 
«  ed  States  circuit  court  for  the  district  of 
•  l£ary1and.  The  defendants  were  the  Balti- 
more &  Ohio  Bailroad  Company,  the  Fair- 
mont Coal  Company,  the  Clarksburg  Fuel 
Company,  the  Pittsburg  ft  Fairmont  Fuel 
Company,  and  the  Bouthern  Coal  k  Trsn- 
■portation  Company,  these  four  coal  compa- 
Diea  operating  coal  mines  located  in  West 
Virginia  on  the  Monongah  division  of  the 
Baltimore  ft  Ohio  Railroad.  Along  with 
these  there  were  also  made  defendants  two 
other  corporations,  the  Consolidation  Coal 
Company,  located  on  the  Cumberland  ft 
Pennsylvania  Railroad  in  Maryland,  and  the 
Somereat  Coal  Company,  located  on  the  Bal- 
timore ft  Ohio  Railroad  in  Pennsylvania. 
All  of  tliese  coal  companies  were  charged  to 
be  substantially  one  in  interest  and  were 
generally  described  as  the  Fairmont  Compa- 
nies. In  addition,  thirty-one  other  coal  com- 
panies, alleged  to  be  independent  companies, 
operating  coal  mines  on  the  line  of  the  Balti- 
more ft  Ohio  Railroad,  were  also  made  de- 
fendants. Rearranging  somewhat  the  order 
of  the  averments  as  contained  in  the  bill, 
the  prayer  for  relief  was  substantially  baaed 


upon  the  following  grounds:  The  Pitcaim 
Coal  Company,  it  was  averred,  was  entitled 
to  as  equal  distribution  of  the  eoal  ears  of 
the  Baltimore  ft  Ohio  Railroad  in  timea  of 
shortage,  in  order  to  move  its  output  of  eoal 
in  interstate  commerce;  that  the  railroad 
company  had  refused,  after  demand,  to  give 
It  the  share  of  cars  to  which  it  was  entitled; 
and  that  its  not  doing  so  had  been  seriously 
prejudicial  to  the  business  of  the  company, 
had  curtailed  its  production,  and  interfered 
with  the  moving  of  the  coal  produced  In 
interstate  oommeree,  and  that  the  conduct  of 
the  railroad  in  the  premises  had  amounted 
to  the  giving  of  an  undue  preference  to  the 
Fairmont  Coal  Ccnnpany  and  its  affiliated 
companies,  to  the  prejudice  of  the  Pitcaim 
Company  and  all  other  independent  compa- 
nies. The  method  pursued  by  the  Baltimore 
ft  Ohio  Railroad  for  rating  mines  by  the  eon* 
sideration  of  both  capacity  and  previona 
shipments  waa  alleged,  and  it  was  charged 
that,  on  the  basis  of  capacity  of  the  minftt, 
as  rated  by  that  syatem,  the  Pitcaim  C<»n-  ^ 
pany  was  entitled  to  7/10  per  cent'of  the* 
ears  for  distribution  in  the  Monongah  divi- 
sion. General  averments  were,  however, 
made  concerning  the  method  of  rating, 
which,  in  effect,  charged  that  such  method 
was  discriminatory  and  preferential,  and 
was  put  in  force  so  as  to  operate  in  favor 
of  the  Fairmont  Coal  Company  and  the  com* 
panics  affiliated  with  it,  to  the  prejudiM 
of  the  Pitcaim  Company  and  other  indepen- 
dent eoal  operators,  the  Baltimore  ft  Ohio 
Railroad  being  interested,  it  was  charged, 
directly  or  indirecUy,  In  the  Fairmont  and 
Ita  affiliated  companies.  The  method  of  de- 
duction from  the  mass  of  ears  for  the  bene* 
fit  of  the  Cumberland  ft  Pennsylvania  Bail- 
road  was  also  charged  to  be  discriminatory 
and  preferential,  and  to  have  been  devised 
for  the  purpose  of  favoring  mines  on  the 
line  of  the  Cumberland  ft  Pennsylvania, 
which  were  affiliated  with  the  Fairmont.  The 
failure  to  charge  against  the  mines  which 
had  received  them,  individual  or  private 
cars,  foreign  railroad  cars,  and  company 
fuel  cars,  as  well  as  the  other  arbitrary  al- 
lotments of  ears  provided  for  in  the  regu- 
lations to  which  we  have  referred,  includ- 
ing the  Curtis  Bay  reflation,  were  all  m- 
sailed  as  preferential  and  discriminatory.  It 
being  alleged  that,  in  many  instances,  the 
individual  cars  had  been  virtually  paid  for 
by  the  Baltimore  ft  Ohio  Railroad,  and  that 
the  failure  to  charge  them  wae  in  effect  a 
mere  means  reeorted  to  in  order  to  give  a 
preference  contrary  to  the  act  to  reflate 
commerce.  The  prayer  was  for  an  alterna- 
tive writ  of  mandamus,  commanding  aa 
equal  distribution  in  accordance  with  the 
averments  of  the  petition  la  effect  for  tiw 
undoing  of  the  regulations  referred  to,  and 
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for  the  uUbtishment  of  regulation*  con- 
fbrmtble  to  the  righta  which  the  petition  u- 
•erUd.  As  the  acope  of  the  prayer  Is  im- 
portant in  the  view  we  take  of  the  e«<e,  it 

«!■  exeerpted  in  the  margin.t 

7  *It  aoffieee  for  the  present  purposes  to  say 
that  the  answer  of  the  Baltimore  &  Ohio 
Sailroad  traTereed  erery  Bvermeiit  as  to 
preference  and  diserlmlnatlon,  asserted  the 
validi^  of  the  method  of  rating  and  the 
rule*  of  distribution  to  which  we  have  re- 
ferred. In  great  detail  the  origin  and  hia- 
toij  of  the  operation  of  private  or  indi- 
Tidnal  cars  was  set  out,  rariou*  contract* 
on  that  mbjeet  were  annexed  to  the  bill, 
and  a  decree  rendered  t^  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Weat  Virginia  in  favor  of  the  Fair- 

t.  mont  Coal  Contpanj,  perpetuallj  enjoining 


the  Baltimore  Jt  Ohio  Railroad  Company  to  ^ 
deliver  certain  private  cars  to  the*  Fairmont  * 
Company,  was  referred  to  and  made  part  of 
the  bill.     The  Cumberland  &  Pennsylvania 
Railroad  Company,  the  Fairmont  Coal  Com- 
pany, and  the  five  coal  oompaniee  alleged 
in  the  bill  to  be  affiliated  with  the  Fairmont 
Coal  Company,  applied  for  leave  to  anewer, 
on  the  ground  that,  although  the  alternative 
rule  for  niandamu*  had  not  been  served  upon 
than,  and  they  had  only  been  aummoned  to 
"do  whatever  they  deemed  proper  to  protect 
tbeir  interest  in  the  premises,"  they  desired 
to  answer,  becauae  the  questions  involved 
"are  extremely   important  and   of  unusual 
interest,  not  only  to  your  petitioners  and  the. 
railroad    against   whom    the   mandamus   Is  • 
tisked,  but  to  the  whale  body  of  transporta-  • 
tion  eompanie*  engaged  in   interstate  eom- 


■  •tFirst  That  in  the  event  of  scarcity  of 
ears  to  be  funisbed  l^  defendant  Baltimore 
A  Ohio  Railroad  Company,  to  sbippere  of 
eoal  on  tbe  Monongah  division  of  said  road, 
that  defendant  tbe  Baltimore  ft  Ohio  Rail- 
g,  road  Company  be  reouired  to  fumiah  to  re- 

5  lator  one  ai      ■      •  , 

*  tmtit  sucb  percentage  shall  proper! 
ereased,  of  tbe  total  number  of  car*  id  Herv- 
iee,  or  supplied  to  all  the  shippers  on  the 
Uonongah  divlaion  of  said  road,  without  de- 
ducting from  said  number  of  cari  "indivi- 
dual ears,"  or  any  arbitrary  allotment  of 
ear*  to  other  shippers,  and  without  deduct- 
ing from  the  total  number  of  cars  on  all  the 
lines  of  the  Baltimore  ft  Ohio  Railroad  the 
"Individual  cars,"  claimed  by  tbe  Somerset 
0>al  Company,  or  the  car*  arbitrarily  as- 
signed to  tbe  Cumberland  ft  Pennsylvania 
Railroad  Company,  or  the  Coneolidation 
Ooal  Company,  before  making  the  percentage 
distribution  to  the  Ubnongah  division. 

Second.  That  writ  of  mandamus  may  be 
issued  against  the  said  Baltimore  ft  Ohio 
Railroad  Company,  defendant,  to  command 
and  require  it  to  cease  to  make  or  give  any 
undue  or  nnreasonable  preference  or  advan- 
tage to  Fairmont  Coal  Company,  Consolida- 
tion Coal  Company,  Cumberland  ft  Pennsyl- 
vania Railroad  Company,  Somerset  Coal  Com- 
pany, Boutbem  Coal  ft  Transportation  Com- 
Dany,  Clarksburg  Fuel  Company,  or  Pitts- 
burg ft  Fairmont  Fuel  Company,  or  either 
of  them,  in  tbe  shipping  and  traniportation 
of  their  cdhI,  and  to  cease  from  subjecting 
the  relator,  Pitcaim  Coal  Company,  or  any 
other  independent  shipper  of  cosJ  on  the 
Monongah  division  aforesaid,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage 
In  the  shipping  and  transportation  of  coal, 
or  In  any  respect  whatsoever,  and  to  move 
and  transport  the  traffic  of  relator,  Pitcairn 
Coal  Company,  and  the  other  Independent 
coal  companies  on  the  Monongah  division 
aforesaid,  without  discrimination  or  prefer- 
ence, and  to  furnish  the  said  Pitcaim  Coal 
Company  and  tbe  other  independent  shippers 
of  coal  on  the  Monongah  division,  without 
prtference  or  discrimination,  and  upon  eon- 
oltions  as  favorable  to  it  or  tbam  a*  ia  giv- 


en by  the  said  railroad  company  to  the  said 
Fairmont  Coal  Company,  Cinisolidatian  Coal 
Company,  Somerset  Coal  Company,  Clarks- 
burg Fuel  Company,  Southern  Coal  ft  Trans- 
portation Company,  and  Pittsburg  ft  Fair- 
mont Fuel  Company,  or  for  like  traJBo, 
under  similar  conditions,  to  any  other  ship- 
per, its  fair  and  reasonable  percentage  of  all 
cars  on  the  line  of  said  railroad  and  to  ship- 
per* of  like  traffic  along  its  railroad  line, 
baaed  upon  Uie  system  of  distribution  of 
car*  in  effect  on  said  railroad  as  aforeaaid, 
or  up<m  any  fair,  reasonable,  and  equitable 
basis,  and  to  furnish  to  the  said  Pitcaim 
Coal  Company,  for  the  transportation  of  it* 
coal,  without  discrimination,  exception,  or 
limitation,  and  upon  conditions  as  favorable 
as  those  given  to  other  shippers,  the  percent- 
are  of  the  total  car  supply  on  said  railroad 
at  this  time  properly  distributable  by  said 
railroad  company  to  the  said  Monongah  di- 
vision, and  therecm  distributed  amonf  the 
relator  and  tbe  other  ihippera  of  ooal  Qiera- 
on  a*  aforesaid. 

Third.  That  in  ascertaining  and  fixing 
tbe  number  of  ears  to  which  relator,  Pitcaim 
Coal  Company,  and  the  other  coal  companies 
on  th*  Monongah  division  aforesaid  are  en- 
titled, ths  said  Baltimore  ft  Ohio  Railroad 
Companv  shall  take  into  consideration  and 
include  in  the  estimate  or  calculation  of  the 
number  of  cars,  to  be  divided  in  the  propor- 
tion to  which  the  percentages  of  each  mine 
entitles  tbe  owner  thereof  to  cars,  all  ears, 
whether  owned  by  individual  operators,  ship- 
pers, other  railroad  companies,  or  by  the 
Baltimore  ft  Oblo  Railroad  Company,  and 
which  may  be  upon  the  road  of  said  Balti- 
more ft  Ohio  Railroad  Company,  and  shall 
also  take  into  consideration,  and  include  In 
tbe  estimate  or  calculation  of  the  number 
of  ears  to  be  divided  upon  tbe  percentage* 
aforesaid,  all  cars,  whether  furnished  or 
used  for  fuel  or  supply  coal  for  the  Balti- 
more ft  Ohio  Railroad  Company,  or  for  any 
other  railroad  company,  and  shall  not  de- 
duct, before  dividing  the  cars  upon  the  per- 
centages aforesaid,  any  car*  for  prsm' 
at  Curtis  Bay,  or  other  ^tHttuj  i 
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maree,  and  th&t  tli*  Importuioe  of  the  qnu- 
tiona  iDTolved  ii  ao  great  ttiat  jwa  petition- 
ers fael  tbat  the?  ue  making  but  a  rMoon- 
able  request  wben  thej  &ak  for  *  reasonable 
time  to  thorongUj  present  the  facts  vbieh 
the  court  ought  to  be  in  poasessioD  of  for  a 
full  and  eamplete  determination  of  the 
^IDeBtion."  The  right  to  answer  having 
been  given,  and  delay  for  that  purpose  hav- 
ing been  accorded,  these  companies  answered. 
Without  at  all  going  into  detail,  we  think  it 
suffices  to  saj  that  the  answer  traverHed  all 
the  averments  as  to  preference  and  diacrimi- 
nation  allied  in  the  bill.  It  specially  as- 
serted the  legali^  of  the  operation  on  the 
Baltimore  &  Ohio  Railroad  of  private  or  in- 
dividual cars;  mads  copious  reference  to  the 
acts  or  contracts  from  which  the  right  to  op- 
erate said  cars  had  arisen;  charged  that  to 
take  said  cars  from  the  servioe  of  the  per- 
MD*  who  owned  them  would  be  eon&seatory, 
and  in  substance  asserted  the  validity  of 
tht  system  of  rating  and  of  distribution  en- 
forced by  the  regulations  of  the  company 
which  we  have  previously  referred  to.  Four- 
teen out  of  the  thirty-one  corporations  re- 
ferred to  in  the  petition  as  independent  eom- 
paniea  briefly  answered,  adopting  the  aver- 
ments of  the  petition,  and  praying  for  the 
awarding  of  the  relief  therein  asked.  Six- 
teen did  not  answer,  and  one  of  said  compa- 
nies substantially  joined  in  the  defenses  o( 
the  r^lroad  company,  except  as  to  the  In- 
dividual cars,  concerning  which  it  averred 
that  it  was  the  duty  of  the  railroad  to  pur- 
chase said  ears  from  the  persons  owning 
tliem,  and  to  operate  them  as  part  of  the 
railroad  equipment.  By  stipulation  the 
eanse  was  heard  by  the  court  without  a 
Jary. 

There  was  voluminous  testimony  and  a 
protracted  trial,  each  aide  requesting  find- 
ings and  instructions  embodying  their  re- 
spective contentions,  and  excepting  in  so  far 
as  they  were  overruled.  The  eourt  con- 
sidered all  the  contentions  raised  by  the 
pleadings  except  several  which  were  not 
pressed  at  bar.  It  held  that,  in  view 
of  the  relations  which  the  Cumberland 
9  ft  FennsylTania  Ballroad  had  to  the 
•  Baltimore  &  Ohio,  and  'the  origin  of 
those  relations,  the  method  by  which  coal 
ears  were  turned  over  to  the  Cumberland 
road  was  not  preferential  or  discriminatory. 
It  decided  that  however  amenable,  abstract- 
ly considered,  to  criticism,  if  at  all,  might 
bs  the  system  of  rating,  and  especially  the 
ineluaion  therein  of  the  amount  of  coal 
shipments,  and  the  large  inSuence  attributed 
to  that  fact,  yet,  when  the  particular  facta 
eonceming  the  Monongah  district  and  the 
relations  of  the  Baltimore  ft  Ohio  to  that 
district  were  given  thdr  proper  weight,  the 
system  was  a  Just  ons  and  ought  not  to  ba 


interfered  with.  The  complaint  as  to  tte 
Curtis  Bay  premium  was  also  decided  tn  be 
without  merit;  and  so  also  was  the  com- 
plaint as  to  consumer's  ears,  as  to  foreign 
railway  fuel  can  and  eompany  fuel  cars. 
Considering  the  private  cars  belonging  to 
mine  operators,  and,  without  at  all  going  in- 
to the  relation  of  the  Baltimore  ft  Ohio  Rail- 
road with  the  owners  of  such  cars,  it  was 
decided  that  while  there  was  a  right  on  ths 
part  of  the  railroad  to  move  the  ears,  and 
it  would  be  conflscation  to  deprive  the  own- 
ers of  the  right  to  use  them,  yet  the  duty 
was  on  the  railroad  to  take  account  of  the 
cars  In  Dzing  the  percentage  in  case  of 
shortage.  The  eourt  declined  to  consider 
the  decree  which  had  been  rendered  in  favor 
of  the  Fairmont  Company  against  the  Balti- 
more ft  Ohio  in  the  previous  case,  which  was 
pleaded,  as  well  as  that  in  another  causa, 
which  was  relied  upon  In  ai^^ument  to  ths 
same  effect  as  eontrolling.  The  mandamus 
prayed,  therefore,  was  refused  a*  to  ever^ 
Item  embraced  In  the  petition  but  that 
particular  item,  and,  as  to  It,  the  writ  waa 
awarded.     154  Fed.  108. 

The  Baltimore  ft  Ohio  Railroad  Company, 
the  Fairmont  Companies,  and  the  Fitcaim 
Coal  Company  prosecuted  error.  The  cir- 
cuit conrt  of  appeals  held  as  follows:  (a) 
that  the  system  of  rating,  so  far  as  taking 
into  view  the  shipments  and  percentages 
baaed  thereon  was  considered,  was  discrimi- 
natory and  preferential;  (b)  that  while  the 
right  to  allot  cars  to  the  Cumberland  ft 
Fennsylrania  Railroad  under  the  facts  found  g, 
below  was  lawful,  the  methods  by  which  the  * 
allotment*  was  made  was  also  discrimina-  • 
tory  and  preferential;  (c)  that  the  practice 
as  to  the  Curtis  Bay  regulation  was  also 
amenable  to  the  same  criticism;  (d)  that 
the  duty  eziated  to  take  into  account  the 
individual  cars,  the  foreign  railway  fud 
cars,  and  the  company  fuel  cars  in  making  a 
j>ro  rata  division  in  ease  of  car  shortage, 
and  that  not  to  do  so  would  give  rise  to  un- 
due preferences  and  unlawful  discrimina- 
tions forbidden  by  the  act  to  regulate  oran- 
merce.  Concluding  that  the  various  sub- 
jects embraced  in  the  complaint  with  which 
it  thus  dealt  were  all  controlled  by  the  act 
to  regulate  commerce,  it  was  expressly  de- 
cided that  the  right  to  rectify  the  wrong* 
by  the  issue  of  the  writ  of  mandamus  as 
prayed  for  was  sanctioned  by  the  twenty- 
third  section  of  the  act  to  r^ulate  con^ 
merce,  and  the  case  was  remanded  to  the 
court  below,  with  directions  to  allow  the 
writ  of  peremptory  mandamus,  in  accord- 
ance with  the  opinion.  91  C.  C  A.  147,  166 
Fed.  113.  The  case  is  here  upon  error  pros- 
ecuted by  the  Baltimore  ft  Ohio  Railroad 
and  the  Fairmont  Coal  Companies. 

One  of  the  assigmnents  of  error  assalla 
the  correctness  of  the  conclusion  of  ths  eourt 
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IwlDw  to  the  effect  that,  compatibly  with  the 
ut  to  reguUta  commerce,  there  wu  power, 
under  the  drciunatviaea  diacloeed  bj  the  rec- 
ord, to  eonsider  the  BUhject-mattere  which 
were  compluned  of,  ODd  to  award  the  relief 
•onoemiiig  them  which  was  prayed.  Indeed, 
tiia  nature  of  the  oontrorerBy  and  the  relief 
which  it  requires  1*  luch  that,  even  without 
the  aaaigned  error,  to  wliich  we  have  re- 
ferred, the  question  at  the  rery  threahold 
nteeas&rily  ariMS  and  commanda  our  atten- 
tion aa  to  whether  there  was  power  in  the 
eourta,  under  the  cirGumatatices  dieeloied 
by  the  record,  to  grant  the  relief  prayed 
eonaiatently  with  the  provisioua  of  the  act 
to  regulate  commerce,  and  to  that  lubject 
we  therefore  at  once  come. 

To  a  conilderation  of  this  question  it  It  ea- 
■ential  to  at  once  lummarily  and  accurately 
fix  the  lubject- matter  of  the  alleged  giiev- 
anoea  and  the  precise  character  of  the  relief, 

•  required  in  order  to  remedy  the  arila  eom- 

•  plained  of  upon  the*aBauniption  of  tlieir  «i- 
iatence.  Aa  to  tlie  flrat,  it  ia  patent  that  the 
grieyaaeea  involve  acta  of  the  Baltimore  & 
Ohio  Eailroad,  r^^lationa  adopted  by  that 
ecmipany,  and  alleged  dealinga  by  the  other 
eorporationa,  all  of  which,  it  la  aaaerted, 
eoncem  interstate  commerce,  and  all  of 
which,  It  is  allied,  are  in  direct  violation 
<d  the  du^  impoaed  npon  the  railroad  oom- 
paoy  by  the  proviaiona  of  Ute  act  to  r^ulate 
eommerce.  As  to  the  aecond,  in  view  of  the 
natore  and  character  of  t)ie  acta  aaaalled, 
of  the  prayer  for  relief  which  we  have  pre- 
viously excerpted,  and  of  the  relief  which 
the  eonit  below  directed  to  be  awarded,  it 
la  equally  dear  that  a  prohibition,  by  way 
of  mandamna,  against  the  act,  is  aonght,  and 
•n  order,  by  way  of  mandamus,  waa  invoked 
and  waa  allowed,  which  must  operate,  tiy  jn- 
dfeial  decree,  upon  all  the  numerous  parties 
and  various  interests  aa  a  rule  oi  rt^ulation 
aa  to  the  matters  complained  of  for  the  con- 
duct of  interstate  commerce  In  the  future. 
When  the  situation  la  thus  defined  we  see  no 
eaeape  from  the  conclusion  that  the  griev- 
anees  complained  of  were  primarily  within 
the  administrative  competency  of  tht  Inter- 
state Commerce  CommlBsion,  and  not  sub- 
jeet  to  be  judicially  enforced;  at  least,  un- 
til that  body,  clothed  by  the  atatute  with 
authority  on  the  subject,  had  been  afTordad. 
by  a  complaint  made  to  it,  the  opportunity 
to  exert  its  administrative  functiona. 

The  controversy  is  controlled  by  the 
riderationa  which  governed  the  ruling  made 
in  Texaa  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  a  426,  fil  L.  ed.  GB3,  27  Sup.  Ct. 
B«p.  360,  B  A.  ft  E.  Ann.  Cas.  107S.  In  that 
ease  suit  waa  brought  in  a  court  of  the  state 
of  T^»a  to  raoover,  because  of  an  exaction 
I7  a  carrier,  oa  an  interatate  shipment,  of 
Ml  allied  unreasonable  rat«,  although  the 


rata  oharged  waa  that  stated  in  the  aebednlea 
duly  flled  and  publiabed  in  accordance  wiQi 
the  act  to  regulate  commerce.  After  great 
oonslderation,  it  waa  held  that  the  inliel 
prayed  was  inconsistent  with  the  act  to  rega- 
late  commerce,  since  by  tliat  act  the  rates, 
as  filed,  were  controlling  until  they  had  been 
declared  to  be  onreasonable  by  the  Interstate 
Commerce  Commission  on  a  complaint  made  ^ 
to  that  body.  It  waa  pointed  out  that  any  • 
other  view  would  give'rise  to  inextricable* 
confuaion,  would  create  unjust  preferences 
and  undue  discriminations,  would  frustrate 
the  purposes  of  the  act,  and,  in  efTeot,  cause 
the  act  to  destroy  itaeU.  Tlie  ruling  tliera 
made  dealt  with  the  provisions  of  the  act 
as  they  existed  prior  to  the  amendments 
adopted  in  1906,  and  when  those  amend- 
ments are  conaidered  they  render,  if  posaibl^ 
more  imperative  the  oonstruction  given  to 
the  act  by  that  ruling,  since,  by  )  4,  aa  •!>• 
acted  by  the  amendment  of  June  29,  1900  [U 
Stat,  at  L.  589,  chap.  SG91,  U.  S.  Comp.  StaL 
Sup*.  190B,  PL  llEiSl  the  Commiaalon  is  em- 
powered, indeed  it  is  made  its  duty,  in  dis- 
posing of  a  complaint,  not  only  to  determine 
the  I^fality  of  the  practice  alleged  to  give 
rise  to  an  unjust  preference  or  undue  dis- 
crimination, and  to  foibid  the  same,  but, 
moreover,  to  direct  tlia  practice  to  be  fol- 
lowed a*  to  Bueh  aubject  for  a  future  period, 
not  exceeding  two  years,  with  power  in  the 
Commission,  if  it  finds  reason  to  do  so,  to 
suspend,  modify,  or  set  aside  the  same,  the 
order,  tnwever,  to  become  operative  without 
judicial  action.  In  conaldering  )  4  in  the 
caas  of  Illinois  C.  B.  Co.  v.  Interstate  Com- 
merce Commission,  just  decided,  it  waa 
pointed  out  tliat  the  effect  of  the  aeotion 
waa  to  eanse  It  to  crane  to  pass  that  courts. 
In  determining  whether  an  order  of  the  Com- 
mission should  be  suspended  or  enjoined, 
were  without  power  to  invade  the  adminis- 
trative functions  vested  In  the  Commission, 
and  thsrefore  could  not  set  aside  an  order 
duly  made  on  a  mere  exerelae  of  Judgment 
aa  to  Its  wiadom  or  expediency.  Under  these 
circumatanees  it  is  apparent,  as  we  have 
said,  that  these  amendments  add  to  the  oo- 
gency  of  the  reasoning  which  led  to  the  con- 
clusion in  the  Abilene  Caae,  that  the  primary 
interference  of  the  eourta  with  the  adminis- 
trative functions  of  the  Commission  was 
wholly  incompatible  with  the  act  to  rcgn- 
lata  commerce.  This  reault  is  easily  illus- 
trated. A  particular  regulation  of  a  eai^ 
rier  engaged  in  interstate  commerce  is  as- 
sailed In  the  courts  aa  unjustly  preferential 
and  discriminatory.  Upon  the  facts  found, 
the  complaint  is  declared  to  be  well  founded. 
The  administrative  powers  of  the  Oommia-  ^ 
aion  are  Invoked  concerning  a  regulation  of  ft 
like  dharaeter  upon  a  similar*  complaint.  • 
Tba  Oommiaaion  finds,  from  the  evidence  b» 
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(ora  It,  that  Um  r^fiik-tian  U  not  imjmtlf 
dueriminatoiy.  Whioh  would  prevKilt  If 
both,  then  diacritninBtion  uid  preference 
would  Ksult  from  tho  ttTJ  preralBDce  of 
the  two  methods  of  procedure.  If,  on  the 
eontroTf,  the  CommiMion  waa  bound  to  fol- 
low the  previoua  kctlou  of  the  courts,  then 
It  is  apparent  that  its  power  to  perforin  Ita 
administrative  function!  would  be  curtailed, 
if  not  destroyed.  On  the  other  hand,  if  the 
action  of  the  Commiuion  were  to  prevail, 
then  the  function  exercised  by  the  court 
would  not  have  been  judicial  in  ebaraotar, 
■ince  iti  final  conclusion  would  be  bus- 
eeptible  of  being  set  aside  by  the  action  of  a 
mere  administrative  body.  That  theae  il- 
lustrations are  not  imaginary  ii  established 
not  only  by  this  record,  but  by  the  record  In 
the  COM  of  the  Illinoia  C.  B.  Co-  v.  Interstate 
CcHnmeree  G>mmiBsiou. 

We  say  this  record,  because,  oi  haa  been 
pointed  out,  one  of  the  questions  which  we 
would  be  called  upon  to  decide  if  the  merits 
were  open  is  whether  the  court  below  was 
right  In  holding  that  if  anything  but  the 
physical  capacity  of  a  mine  waa  talcen  into 
eonsideration  by  a  railroad  company  In  rat- 
ing the  mine  for  oar  distribution  in  time  of 
ear  shortage,  the  act  to  r^ulate  commerce 
would  be  violated,  and  therefore  the  system 
adopted  by  the  Baltimore  t  Ohio  Railroad 
Company  was  repugnant  to  the  act,  because 
it  made  not  alone  the  physical  capaei^,  but 
post  shipments,  factors  to  be  considered. 
But  the  reports  of  the  Interstate  Commerce 
Commission  show  that,  on  a  complaint  made 
to  that  body  on  the  subject  of  the  system  of 
mine  rating  of  the  Baltimore  ft  Ohio  Bail- 
road  Company,  the  Commission,  before  the 
decision  of  the  circuit  oouri  of  appeals  in 
this  case  was  announced,  had  expressly  re- 
fused to  bold  that  the  system  was  either 
preferential  or  prejudicial  within  the  act  to 
regulate  commerce.  In  that  report,  speak- 
ing of  the  Baltimore  &  Ohio  system  of  mine 
^  rating,  it  was  said   (14  Inters.  Com.  Kep. 

•  p.  64) : 

•  *"This  method  of  rating  mines  was  adopted 
by  the  defendant  in  1902,  after  a  carefu! 
examination  of  the  various  systems  in  force 
on  other  lines.  It  was  intended  as  a  com- 
promise between  ratings  based  on  physical 
capacity  only  and  ratings  based  on  oommer- 
ciat  capacity  only." 

And  after  elaborately  weighing  the  matter, 
it  was  said   (p.  9S)  : 

"In  combining  the  two  systems,  the  de- 
fendant has  adopted  a  middle  gronnd,  appar- 
ently upon  the  thought  that  neither  the  phys- 
ical nor  the  oommerciol  capacity  is  always 
%  fair  test.  We  ore  not  prepared,  <m  ~ ' 
vaoord,  to  s^  that  there  is  no  force  in  that 
t1*w,  and  that  •  lystem  of  mine  rating  baaed 
Wfoa  a  eombinatlon  of  tita  physical  and  ' 


mereial  capadUe*  of  the  aeveral  mines  doea 
not  more  closely  approzimat*  the  actual  cor 
requirementa  of  the  minea  than  a  syaton 
based  upon  physical  capacity  only." 

We  say  also  the  Illinois  Central  COM^ 
since  it  ia  shown  in  that  case  that  when  Uw 
railroad  company  efaonged  its  r^^ulationa, 
presumably  to  have  them  conform  to  the  ad- 
ministrative  ruling  made  by  the  Commis- 
sion in  the  Hooking  Valley  Case  [12  Intera. 
Com.  Bep.  398J,  such  change  vraa  prevented 
from  going  into  eSect  by  an  injunction  is- 
sued by  the  circuit  court  of  the  United  State* 
for  the  northern  district  of  Dlinois  in  the 
Majestic  Coal  Co.  Caw  [162  Fed.  610].  And 
when  the  Commission  came  to  discharge  ita 
duty  upon  the  complaint  made  to  It  in  the 
Illinois  Central  Case,  it  was  put  to  tha  al- 
ternative of  either  abdicating  ita  adminis- 
trativa  duties  or  making  on  order  In  viola* 
tion  of  the  injunction. 

And  the  destructive  affect  npon  the  system 
of  regulation  devised  by  the  act  to  regulate 
nerce,  which  Uiese  illustrations  show 
must  be  Uie  result  of  construing  that  act  as 
giving  authorify  to  the  courts,  without  tha 
preliminary  action  of  the  Commission,  to 
consider  and  pass  upon  the  administrative 
questiona  which  the  atatute  has  primarily 
confided  to  that  body,  may  be  greatly  multi- 
plied. This  is  shown  by  the  opinion  of  tha 
Commission  [n  the  Baltimore  ft  Ohio  Coae,^ 
to  which  we  have  already  referred,  where* 
the  decisions  of* other  lower  courts  are  re-* 
ferred  to  in  conflict  with  the  opinion  of  the 
court  below  in  this  case  aa  to  mine  rating, 
and  not  in  harmony  with  the  views  expressed 
by  the  Commission  in  the  Baltimore  ft  Ohio 
Case. 

Tha  oonrt  below  deemed  that  it  waa  ita 
dn^  to  award  to  the  eoal  company  the  re- 
lief by  mandamus  which  was  prayed,  npou 
the  theory  that  g  10  of  the  act  to  regulata 
ooromerce  [March  Z,  18B0,  20  Stat,  at  L. 
662,  chap.  382,  U.  S.  C<Hnp.  Stat.  IMl,  p. 
31T2]  rendered  it  imperative  to  do  so,  thie 
conclusion  being  specially  based  npon  the 
provision  of  that  seoUcai  authorizing  the 
remedy  of  mandamus  to  compel  carriers  "^ 
furnish  cara  or  other  facilities  for  transpor- 
tation for  the  party  applying  for  the  writ." 

Tha  section  in  question  is  as  follows: 

"Sec.  10.  That  the  circuit  and  district 
courts  of  the  United  States  shall  have  jn- 
risdietion,  upon  the  relation  of  any  person 
or  persons,  firm  or  corporation,  ailing 
such  violation  by  a  common  carrier  of  any  ol 
the  provisions  of  the  act  of  which  this  ia  a 
supplement,  and  all  acta  amendatory  there- 
of, as  prevents  the  relator  from  having  in- 
terstate trafllc  moved  fay  said  common  car- 
rier at  the  same  rates  as  are  charged,  or 
upon  terms  or  condititms  aa  favoraUa  oa 
tboae  given,  by  said  common  carrier  for  tik» 
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trmSa  under  umilur  eonditioui  to  au^  otii' 
«r  ahipper,  to  liaue  ■  writ  or  writ*  ot  ma.n- 
dftmiu  agaiiiBt  said  oommoii  carrier,  com- 
manding giich  eommon  carrier  to  more  uid 
traiuport  the  traffic,  or  to  fumlili  cari  or 
other  faeilitiea  for  trtmapartatioD  for  the 
part;  applying  for  the  writ:  Provided, 
That  if  any  question  ot  faet  as  to  the  proper 
eompensatioD  to  the  common  carrier  for  the 
MTvice  to  be  enforced  by  tbe  writ  is  raised 
by  the  pleadings,  the  writ  ot  peremptory 
muidMimB  may  issue,  notwithstanding  such 
question  of  fact  is  undetermined,  upon  sucb 
terms  as  to  security,  payment  of  money  in- 
to the  court,  or  otherwise,  as  the  oourt  may 
tldnk  proper,  peoding  the  determination  of 
the  question  of  fact:  pTovided,  That  the 
^  remedy  hereby  given  by  writ  of  mandamus 
a  shall  be  cumulative,  and  shall  not  be  held 
■  to  exclude  or  interfere  with  other  remedies 
provided  by  this  act  or  the  act  to  which 
it  is  a  supplement." 

niat  it  is  not  necesaary  to  point  oat  that 
there  is  ample  scope  for  giving  effect  to  and 
applying  the  remedy  embraced  in  )  10,  if 
that  section  be  construed  in  harmony  with 
the  aet  of  which  it  forms  a  part,  and  Dot  as 
destructive  of  one  of  the  main  purpoees 
the  aet  is,  we  think,  obvious.  It  is  to  be 
observed  that  the  section,  beeidea  empower- 
ing tbe  use  of  tbe  writ  of  mandamus  to 
compel  the  furnishing  of  cars  and  other  fa- 
dlitiea  for  transportation,  also  autboriiet 
the  use  of  that  writ  for  the  purpose  of  com- 
pelling the  movranent  of  traffle  "at  the  same 
rates  as  are  charged,  or  upon  terms  or  con- 
ditions as  favorable  as  those  given,  by  said 
common  carrier  for  like  traffic  under  simi' 
lar  conditions  to  any  other  shipper."  At 
H  wae  settled  in  the  Abilene  Case  that  the 
right  to  question  in  the  oourts  the  rates  es- 
tablished in  aocordance  with  tlie  act  to  regu- 
late commerce  without  previous  resort,  by 
complaint,  to  the  Commission,  in  order  to 
determine  their  unreasonableness,  would  be 
destructive  of  the  act,  and  therefore  was  not 
permissible,  that  ruling  is  equally  applicable 
to  the  provision  as  to  furnishing  cars,  con- 
tained in  f  10,  which  is  here  relied  upon, 
But  as  we  are  required,  for  the  determina- 
tion of  tbe  ease  now  before  us,  to  consider 
Uw  scope  of  tbe  act  to  regulate  commerce  as 
DOW  existing,  as  a  result  ot  the  amendmenta 
of  1006,  we  shall  not  rest  our  conclusion 
alone  upon  the  persuasive  force,  of  the  rea- 
soning which  eonatrained  to  the  conclusion 
announced  in  the  Abilene  Case.  Speaking 
generally,  it  is  true  to  say  that,  prior  to 
1S89,  although  the  prohibitions  of  the  act 
to  r^ulate  commerce  as  to  preferences  and 
diseriminationa  were  tar -reaching,  the  mech- 
anism provided  by  the  atatute  for  the  en- 
forcement of  orders  of  the  Commission  on 
tbe  subject  as  well  as  those  conceraing  K 


finding  as  to  unreajonable  rates,  ware 
deemed  to  be  in  many  respects  inaSeeUva, 
or  at  least  tardy  in  operation  or  unsati*- 
factory  in  prompt  remedial  results,  and  this 
because  immediate  effect  was  not  given  to 
the  orders  of  tba  Commission,  but  the  aid « 
of  judicial  authority  was  required  as  a  pre-  • 
requisite  for  such  result.  Section  10,  here 
relied  upon,  was  not  part  of  tbe  original  act, 
but,  as  we  have  said,  was  added  thereto  on 
March  2,  I8B0,  for  the  obvious  purpose  of 
making  the  remedial  processes  of  tbe  aot 
more  speedy  and  efficacious.  Now,  It  can- 
not in  reason  be  questioned  that  among  th« 
purposes  contemplated  by  the  amendmenta 
adopted  in  1906  wea  the  curing  of  tbe  pre- 
siuned  remedial  inefficiency  of  the  aet  by 
supplying  efficient  means  tor  giving  efleet 
to  the  orders  of  the  Commission,  mads  in 
tbe  exertion  ot  the  authority  conferred  upon 
that  body.  To  that  end,  one  of  the  amend- 
menta, 9  4,  gives  operative  effect  to  the  or- 
ders of  the  Commission  without  the  sanc- 
tion of  previous  judicial  authority,  and  en- 
dows that  body  with  the  power,  not  only  as 
to  unreasonable  rates,  but  as  to  practices 
found  upon  complaint  to  be  unduly  preju- 
dicial and  unjustly  discriminatory,  to  ooi^ 
rect  the  same  by  Its  order,  which  order 
should  have  effect  within  the  period  ffied 
in  the  atatute,  and,  to  enforce  thege  provi- 
sions, penalties  and  forfeitures  are  prorided. 
Sec.  6.  It  being  demonstrable,  as  we  have 
seen,  that  to  give  to  g  10  the  broad  mean- 
ing which  the  court  below  fixed  to  it  would 
be  to  destroy  or  render  inefficHcious  the 
remedial  purposes  of  the  amendments  en- 
acted in  190Q,  it  must  follow  that  such  con- 
struction cannot  be  adopted,  since  to  do  so 
would  compel  us  to  bold  that  the  wide  and 
tar-reaching  remediaa  created  by  the  amend- 
ments of  1900  were,  in  affect,  destroyed  by 
tbe  narrower  remedial  processes  which  hod 
been  previously  enacted  in  IB8B.  This  oon- 
cluaion  being  in  reason  Impossible,  it  must 
follow  that,  oonstniing  the  provisions  of 
j  10  in  the  light  of  and  in  harmony  witb  the 
amendments  adopted  in  1906,  the  remedy 
afforded  by  that  section,  in  the  cases  which 
it  embraeea,  must  bs  limited  either  to  tbe 
performance  of  duties  which  are  so  plain 
and  so  independent  of  previous  adminiitr*- 
tiva  action  of  the  Commission  as  not  to  re- 
quire a  prerequisite  exertion  ot  power  hf^ 
that  body,  or  to  compelling  the  performanoeO 
of  duties  which  plainly  arise  from  the'ob-* 
ligatory  force  which  tbe  statute  attaches  to 
orders  of  the  Commission,  rendered  within 
the  lawful  scope  of  its  authority,  until  such 
orders  are  set  aside  by  the  Commission  or 
enjoined  by  the  courts. 

Nor  is  there  anything  in  the  contention 
that  the  decision  in  Boutbem  R.  Co.  v.  Tift, 
20S  01  S.  428,  fil  L.  ed.  1184,  27  Sup.  CL 
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Sep.  709,  11  A.  A  B.  Ahil  Cu.  846,  qiuliflei 
the  ruling  in  the  Abilene  C^se,  and  ii  ui 
kutborit;  Hupporting  the  right  to  resort  to 
the  courts  in  advance  of  action  by  the  Com- 
miaiitm  for  relief  against  unreasonable  rates 
or  unjust  diacriminatory  practices  wbicb, 
from  their  nature,  primarily  require  action 
by  the  CommUeion.  While  it  is  true  that 
the  original  bill  in  the  Titt  Case  sought 
relief  from  alleged  unreasonable  rates  be- 
fore action  by  the  Commission,  yet,  as  said 
l^  this  court  {p.  437] : 

The  drcuit  court  granted  no  relief  preju- 
dicial to  appellants  on  the  original  bill.  It 
sent  the  partiee  to  the  Int«»tate  Commerce 
Commission,  where,  upon  sufficient  plead- 
ings, Identical  with  those  before  the  court, 
and  upon  testimony  adduced  upon  the  is- 
sues made,  the  decision  was  adverse  to  tbe 
appellants.  This  action  of  the  Commission, 
with  its  findings  and  conclusions,  was  pre- 
sented to  the  circuit  court,  and  it  was  upon 
these,  in  effect,  the  decree  of  the  court  was 
rendered.  There  was  no  demurrer  to  that 
petition,  and  the  testim<my  taken  before  the 
Commisiion  was  stipulated  into  the  case, 
and  the  opinion  of  the  court  recites  that, 
"with  equal  neritorioas  purpose,  counsel  for 
the  respective  parties  agreed  that  this  would 
stand  for  and  be  the  hearing  for  final  de- 
cree in  equity.' " 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals ia  reversed,  ajid  the  cause  is  remanded 
to  the  Circuit  Court  with  directions  to  set 
aside  its  judgment,  and  enter  judgment  dis- 
missing tbe  petition. 


(ZU  V.  B.  «M.) 
JOHN  F.  HAFFNER,  Appt, 

UICBAEL  DOBRINSEI  and  Henry  Bchnlts. 

£teKcmc   Pkbfomiahcb   d  ^  —  Us»*ra 

OoRTKaov-^noDT  at  L<^W. 

Specific  perfonnaoce  of  an  oral  contract 
lOP  the  sale  ot  real  property,  partly  pei- 
formed,  is  ^operly  refused  to  the  vendee, 
where  the  contract  la  unreasonably  if  not 
oneonMioaablc,  and  the  petition  discloses 
on  ita  face  that  tbe  vendee  has  in  his  pos- 
session money  belonging  to  tbe  vendor 
which  is  more  than  ^equate  to  cover  any 
possible  damages  resulting  from  the  vend- 
or's refusal  to  convey. 

fM.  Not*— For  other  casM,  see  SpacIDc  Per- 
formance, Cant  Dfs.  I  (;  Dee.  dib.  i  E,<] 


Bnbmltted  November  12, 1009.    Dedded  Jao- 
naiy  10,  IQIO. 


APPEAL  from  the  Supreme  Court  of  tha 
Territory  of  (Nclahoma  to  review  •  de- 
cree whioh  farmed  a  deores  of  the  District 
Court  of  Kingfisher  County  in  that  Terri- 
tory,  dismissing  a  suit  for  the  specific  per- 
formance of  an  oral  contract  for  the  sale  of 
real  property.    Affirmed. 

See  same  cMO  below,  17  Okla.  438,  88 
Pae.  1042. 

Statement  by  Mr.  Chief  Justice  Fallar: 

The  supreme  court  of  Oklahoma,  from 
whose  judgment  affirming  the  decree  of  tha 
district  court  of  Kingfisher  county  this  ap- 
peal was  prosecuted,  stated  the  case  as  fol- 
lows (17  Okla.  43S,  Be  Pac.  1042} :  ^ 

"This  action  was  brought  on  the  13th  day  J 
of  May,*lB02,  by  the  plaintiff  in  error,  John  • 
F.  Haffner,  against  the  defendants  in  error 
for  tbe  specific  enforcement  of  an  oral  con- 
tract for  the  sale  of  real  estate.  Thereafter, 
on  January  14,  1S03,  upon  tbe  applicaUOB 
of  tbe  plaintiff  in  error  therefor,  a  resti&in- 
ing  order  was  issued  sgainst  the  defendant 
in  error  Dobrinski,  restraining  him  from 
prosecuting  certain  actions  of  forcible  entry 
and  detainer  which  he  had  brought  against 
Haffner  in  the  probate  court  of  Kingfisher 
county  after  the  filing  of  the  petition  In 
this  esse,  and  which  involved  the  land  In 
controversy  herein.  This  order  was  made 
conditional  upon  Haffner  giving  bond  in  the 
sum  of  fSOO,  which  amount  was  later  in- 
creased to  11,000.  On  March  Q,  1B03,  tha 
court  overruled  a  motion  to  dissolve  this 
restraining  order,  and,  upon  the  hearing  of 
a  demurrer  filed  by  Dobrinski  to  Haffner'a 
petition,  granted  leave  to  the  plaintiff  in  er> 
ror  to  amend.  On  March  18,  1003,  by  leave 
of  the  court,  Haffner  filed  an  amended  peti- 
tion, npon  which  tbe  case  was  beard,  which, 
in  substance,  is  as  follows: 

"That  on  and  prior  to  September  4,  1001, 
Dobrinski  was  the  owner  in  fee  of  the  east 
half  and  lots  8  and  4  of  sec.  31,  twp.  17, 
range  9,  west  of  the  Indian  meridian,  In 
Kingfisher  county,  Oklahoma,  and  also  1,608 
bushels  of  wheat  and  30  bushels  of  oats. 
That  on  said  date  Haffner  and  Dobrinski 
entered  into  a  verbal  contract  tor  the  tale 
and  purchase  of  said  lend  and  personal  prop- 
erty, for  a  total  consideration  of  $3,BZ0,  of 
which  (020  was  for  the  oats  and  wheat  A 
payment  of  91,020  waa  to  be  made  on  or  be- 
fore January  1,  1002,  $000  of  which  was  to 
be  applied  by  Dobrinski  on  a  mortgage  then 
on  the  premises,  and  a  warranty  deed  execut- 
ed by  Dobrinski  to  the  plaintiff  in  error,  Haff- 
ner. At  the  same  time  Haffner,  upon  the  ex- 
ecution of  said  deed,  was  to  execute  to  Do- 
brinski bis  note  for  92,800,  bearing  6  per 
cent  interest  per  annum,  payable  in  tea 
yean,  Haffner  to  bind  himself  to  apply  upon 
the  said  Indebtednesa  all  of  the  proceeds 
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^uIiiDg  from  the  en^  raised  upon  Mid 
t|  lutd,  over  and  aboTe  cost  of  riising  tlie 
>  MUM.  That,  in  pursuancs  (rf  laid  oral*Bon- 
tract,  Haffner  pafd  Dobrlnaki  150.20,  and  on 
the  da7  folloving,  September  6,  1901,  took 
peaceable  poaaeauou  of  the  premlsw  and  per- 
tonal  property,  made  minor  improvementa 
■bout  the  farm,  planted  about  |S0  worth  of 
trees,  and  sowed  100  acres  of  the  land  to 
wheat  and  10  acre*  to  oata. 

"The  petition  then  alleges  that  Dobrlnaki, 
OB  November  30,  IBOl,  oonTc^ed  the  prem- 
taea  by  warranty  deed  to  one  John  A.  Web- 
ber, for  the  consideration  of  91,700,  and  that 
Webber  later  on,  for  a  consideration  nn- 
known  to  the  plaintiff  Haffoer,  at  the  in- 
sluiee  of  DobrinskI,  deeded  the  land  to  the 
defendant  in  error  Bcbulti.  Schults,  how- 
eirar,  is  alleged  to  have  quitclaimed  back  to 
Dobrinski,  and  to  hare  held  in  the  interim 
tn  trait  for  Dobrinski.  The  petition  then  re- 
dtes  that  prior  to  the  lit  of  January,  1S02, 
at  which  time  the  payment  of  91,020  was 
to  be  made,  Eaffner  notified  Dobrinski  that 


has  been  ready,  willing,  and  able  to  pay  wjd 
mm,  1MB  the  payment  of  $CO.ZO  theretofore 
made,  but  that  Dobrinski  refnied  and  still 
refnsei  to  accept  the  same.  That  HaSnei 
baa  at  all  time*  been  able,  ready,  and  will- 
ing to  comply  with  his  contract,  and  offers  to 
bring  Into  court  the  Mid  $1,020,  leM  (60.20 
paid,  and  to  execute  to  Dobrinski  his  note 
for  92,S00,  secured  by  first  mortgage  on  the 
real  estate,  and,  in  addition  thereto,  to 
bring  into  court  the  sum  of  9408.70,  which 
It  li  allied  is  the  proceeds  of  the  farm, 
orer  and  above  outlay  tor  help,  while  Hafl- 
ner  baa  held  the  same.  Continuous  posses- 
don  of  the  premises  on  the  part  of  Haffner 
dnee  September  0,  lOOl,  Is  then  alleged,  and 
the  petition  concludes  in  this  language: 
That  no  just,  fair,  or  adequate  aMessment 
of  damages  could  be  made,  and  that  the  de- 
fendant Michael  Dobrinski  is  not  financially 
responsible  for  any  adequate  amount  of 
damagu,  and  that  the  plaintiff  has  no  plain 
and  adequate  remedy  at  law,'  followed  by 
B  prayer  for  an  order  directing  Dobrinski  to 

^  execute  a  warranty  deed  in  accordance  with 

« the  terms  of  the  contract. 

•  'To  this  amended  petition,  Schultz  filed 
what  is  in  effect  a  disclaimer.  After  various 
delays,  occasioned  by  motions  to  strike  out 
portions  of  the  first  answer,  Dobrinski  filed 
An  amended  answer  in  two  pa; agraphs,  and 
later  withdrew  the  second  paragraph,  and 
■tood  upon  the  first  alone.  This  paragraph 
of  Dobrinski's  amended  answer  admits  his 
ownership  of  the  premises  and  personal 
property  on  September  6,  ISOl,  and  admits 
that  Schultz  held  the  land  In  trust  for  him, 
and  tiien  contain*  •  verified  general  denial 


as  to  all  the  other  all^ntions  in  the  ametad- 
ed  petition.  At  the  trial,  Dobrlnaki  objected 
to  the  introduction  of  any  eridenoe,  for  the 
reason,'  as  the  record  recites,  'that  the  petl* 
tian  did  not  state  fact*  snflcient  to  eonsU- 
tute  a  cauH  of  acUon  against  the  defendant 

~  in  favor  of  the  plaintiff.'  This  objection 
by  the  court  sustained,  exception  saved, 
motion  for  a  new  trial  filed  and  overruled, 
and  the  ease  brought  here  tor  review. 

"Error  is  predicated  upon  the  snataining 
of  the  objection  to  the  Introduction  of  evi- 
dence, and  also  upon  the  refuMl  of  the  eonrt 
below  to  make  perpetual  the  reatrAlnlng  or- 
der above  referred  to,  and  because  of  the  faet 
that  plaintiff  In  error  was  required  to  give 
bond  when  the  order  was  obtained.  In  their 
brief,  counsel  for  plaintiff  In  error  enter  In- 
to an  extended  argument  to  sustain  theli 
contentions,  first,  that  oral  contracts  in 
general,  relative  to  the  sale  ot  real  estate^ 
are  not  absolutely  Inhibited  by  our  atatnta 
of  frauds,  and,  second,  that  If  the  statute 
applies,  the  contract  declared  upon  and 
sought  to  be  enforced  In  this  action  is  not 
within  its  scope,  by  reason  ot  part  perform- 
ance thereof." 

UcMrs.  Watoon  B.  Coleman,  D.  W. 
Bnckner,  I.  Q.  H.  Alward,  and  Nagle  ft 
Blair  for  appellant. 

Mr.  C.  C.  Flanabnrg  for  appelleea. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  supreme  court  of  OklsJioma  held  that  a 
there  wm  no*eTrar  in  excluding  all  the  evI-7 
dence  becauM  the  petition  did  not  state  a 
oauM  oi  action  in  equity;  that  the  doctrine 
is  well  settled  that  specific  performance  U 
never  demandable  as  a  matter  ot  absolute 
right,  but  as  one  which  rests  entirely  in  ju- 
dicial discretion,  to  be  exercised,  it  Is  true, 
according  te  the  settled  principles  of  equity, 
but  not  arbitrarily  and  capriciously,  and  al- 
ways with  reference  to  the  tacts  ot  the  par- 
ticular case. 

The  principles  applied  were  announced  In 
Pope  Mfg.  Co.  V.  Gormully,  144  V.  B.  224, 
236,  30  L.  ed.  414,  410,  12  Sup.  Ct  Rep. 
632.  As  remarked  by  V!x.  Justice  Brown  in 
that  case:  "To  stay  the  srm  of  a  court  ot 
equity  from  enforcing  a  contract,  it  is  by  no 
means  necessary  to  prove  that  It  Is  invalid; 
from  time  to  time  immemorial  it  has  been 
the  recognized  duty  of  such  courts  to  exer- 
cise a  discretion;  to  refuM  their  aid  in  the 
enforcement  of  unconscionable,  oppressive, 
or  iniquitous  contracts;  snd  to  turn  the  par- 
ty claiming  the  benefit  of  such  contract  over 
to  a  court  of  law.  This  distinction  was  rec- 
ognized by  this  court  in  Cathcart  v.  Bobln- 
»on,  S  Pet.  264,  276,  8  L.  ed.  120,  124,  where- 
in Chief  Justice  Marshall  uya:     "The  dU- 
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fwenoe  bstween  that  degree  ol  lUlBlniau 
wUeh  will  induea  ft  conit  of  aqnlfy  to  Inter- 
fere ftctively  b]r  settiag  aaide  a  eontraet,  ud 
that  wbicb  will  induce  b.  court  to  withhold 
its  aid,  !•  well  lettled.  Uortloek  y.  Bullei, 
10  Vee.  Jr.  292[  TUy  r.  Newman,  2  Coz,  Ch. 
Cu.  T7.  It  is  Mid  that  the  plaintiff  muit 
come  Into  oourt  with  dean  hands,  and  that 
a  defendant  may  reiist  a  bill  for  ipeciflc  per- 
fonnance,  by  showing  that,  under  the  cir- 
etunitanceB,  tlie  plaintiff  Is  not  entitled  to 
the  relief  he  asks.  Omission  or  mistake  in 
the  agreement,  or  that  it  Is  unconscientious 
or  unieaeonable,  ot  that  there  has  been  eon- 
oealment,  misrepresentation,  or  any  unfair- 
ness, are  eaumerated  among  the  causes 
whfeb  will  induce  the  court  to  refuse  its 
aid.'  "  And  see  Hennessy  v.  Woolworth,  128 
U.  8.  43B,  442,  32  L.  ed.  SOO,  QOl,  9  Sup. 
Ct  Rep.  109j  Nickerson  t.  Nickerson,  127 
U.  &  608,  as  L.  ed.  314,  8  Sup.  OL  Kep. 
ISOB. 

And  the  supreme  court  of  Oklahoma  fur- 
ther Mid  (p.  443)  that  whate  It  is  disclosed 
^  bj  oomplalnant  tkimself  that  the  contract 
u  upon  which  he  bases  his  suit  "is  unreason- 
•  able  in  its*pTOvisions,  if  not  nnconselouahle, 
and  void  under  the  statute  of  frands,  and 
that  the  acts  done  and  relied  upon  to  war- 
rant a  decree  on  the  ground  of  part  perform- 
anoe  are  not  of  such  a  nature  that  damages 
would  not  be  an  adequate  relief,  but,  on  the 
eontrary,  that  he  haa  within  his  Immediate 
control  moneT-  and  property  more  than  auf- 
fident  to  compensate  him  (or  an;  loss  sus- 
tained, a  caae  for  equitable  Interrention  Is 
not  shown,  and  upon  such  state  of  facts,  a 
oourt  of  eqni^  ts  justified  In  refusing  spa- 
elfio  performance." 

In  short,  the  eonrt  held  that  the  trial 
eonrt  was  fully  warranted  In  refusing  to 
require  the  alleged  contract  to  be  speotflcal- 
ly  performed,  as  being  to  unreasonable  in 
its  provisions  as  to  justify  sueh  refusal,  and 
also  (or  want  of  mutuality,  and  not  prae- 
tleally  enforceable  as  to  Ixith  parties,  and 
as  to  the  part  performanee  relied  on  to  take 
the  contract  out  of  the  statute  of  frauds, 
that  the  contention  was  without  merit.  The 
dootrine  is  that,  in  order  that  specSflo  per- 
formance may  be  decreed  on  the  ground  of 
part  performance,  the  acta  done  bj  the  one 
seeking  relief,  and  relied  on  to  warrant  a 
decree,  must  be  of  such  a  nature  that  dam- 
ages would  not  be  an  adequate  relief.  Wil- 
liams T.  Uorris,  B6  U.  B.  444,  24  li.  ed.  360. 
But  here,  as  the  lower  court  pointed  out,  the 
plaintiff  showed  on  the  face  of  bis  petition 
that  he  had  in  his  possession  money  belong- 
ing to  the  defendant  adequate  to  cover  any 
possible  damages  many  times  over.  He  bad 
paid  the  merely  nominal  sum  of  950.20  on 
tbe  purchase  price,  entered  into  the  posaes- 
doo  of  the  proper^,  dona  tha  rapairing  oom- 


Oot.Tbi^ 

mon  to  all  farmerH,  expended  460  in  im- 
proTsments,  and  prepared  110  acres  for  crop. 
But  be  bad  in  his  own  control  the  9620  de- 
rived from  tbe  sals  of  the  wheat  and  oats, 
and,  in  addition  thereto,  the  sum  of  £468.70, 
the  first  year's  retuma  from  ttie  farm  above 
the  cost  of  obtaining  it.  In  other  words,  he 
had  lived  on  tbe  farm  free  for  over  a  year; 
had  almost  91,400  of  tbe  other's  money  ia 
bis  hands,  and  now  complained  in  equity 
that  fraud  would  be  perpetrated  upon  him 
if  the  court  doea  not  enforce  a  contract 
which  will  allow  him  to  remain  nine  yeaia  3 
longer'in  posseaaion  of  the  land,  free  from  J 
any  obligations  with  which  defendant  can 
force  bim  to  comply  until  the  expiration  of 
that  time.  Such  a  condition  of  affairs  did 
not  appeal  to  equitable  consideration.  The 
action  of  the  trial  coort  was  sustained  aa 
entirely  juatifled.  We  concur  in  that  con- 
clusion, and  nothing  else  calls  for  commenL 
Judgment  affirmed. 

(US  u.  a.  Ml.) 

EDWm  T.  MANKIK  and  Henry  M.  Magis, 
Copartners,  Doing  Business  under  ttie 
Firm  Name  of  Mankin  Construction  Com- 
pany, et  al.,  PISs.  in  Err., 

UNITED  STATES  FOR  THB  USE  ASD 
BENEFIT  OF  LUDOWICI-^ELADON 
COMPANY,  J.  L.  Mott  Iron  Works,  and 
the  N.  O.  Nelson  Manufacturing  Company. 

OmTBD  Statm  (f  67*)— BOMDB  —  BrrsNT 
or  OBLidAiion— liABOB  ano  Matkbuls 
Ubkd  in  PCBUO  WoBx. 

1.  The  additional  phrase,  "the  person  or 
persons  supplying  tbe  contractor  with  labor 
and  matanalB,"  used  in  the  s«t  of  Februair 
24, 1906  (S3  Stat,  at  L.  811,  chap.  778,  U.  S. 
Comp.  Stat.  Bupp.  1009,  p.  948),  amending 
the  act  of  August  13,  1894  (28  8Ut.  at  L. 
278,  chap.  280,  U.  S.  Comp.  Stat.  1901,  p. 
2623),  in  describing  the  persons  entitled  to 
•  eoi^  of  the  contract  and  bond  for  the  pur- 

Cof  suit,  droea  not  change  the  rule  that 
r  and  materials  used  in  the  prosecution 
of  a  public  work,  though  furnished  to  a  sub- 
oontnctor,  are  within  the  obligation  of  a 
bond  conditioned,  conformably  to  those  stat- 
utes, for  the  prompt  payment  by  the  coo- 
tractor  to  ail  persons  supplying  him  with 
labor  or  materials  in  the  prosecution  of  the 

[Od.  Nota.~For  other  cases,  »«  Dnltsd  BtaMi, 
CtoL  DlK-  i  W:    Dec  Dla.  i  (T.'] 

DiriTKD  Statbh  (9  67*)  — Dauaqes  — Lu- 

BIUTT  ON  Bono   OF   PtJBLIO  OOMTUOTOB 

— NOTICB   OF   CcaiM   Aqaihst   Susooh- 
TBaotOL 

2.  Ttie  recover?  on  tbe  bond  of  a  contract- 
or for  a  public  work  for  labor  and  materials 
fumished  a  sul>contractor  is  not  limited  to 
the  amounts  remaining  unpaid  to  the  sub- 
contractor when  notice  was  given  of  out- 
standing claims,  where  the  bond  is  condi- 
tioned, oonformabiy  to  tbe  acts  of  August 
13,  18B4,  and  February  24,  lOOB,  for  ths 
prompt  payment  by  toe  eoatraetor  to  k& 
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p«nuu  auppfying  htm  with  Ubor  or  mAteri- 
aU  Id  the  proseoution  of  ths  work. 

[Bd.  Not*.— For  otbtr  ewa.  ■••  IJnlt*d  8UU*, 
C«iit  Dtc  I  W;    Dec.  DI(.  I  f>.*] 


IN  ERROB  to  the  United  BUtM  Circuit 
Court  of  Appeals  for  the  Fifth  Circnit  to 
review  a  judgment  wbieh  afBnned  a  judg- 
ment of  the  Circuit  Court  for  the  Southsrii 
Diatrict  of  Hieiiaaippi  in  f^Tor  of  the  alAini- 
anta  In  mi  action  upon  the  houd  given  by  a 
contractor  for  a  public  work.    Affirmad. 

See  same  caae  below,  86  C.  C.  A.  678,  IfiB 
Fed.  1021. 

The  faeti  are  itated  in  tba  opinion. 

Ueaari.  O.  V.  Uereditta,  T.  G.  Oatdi- 
IngB,  O.  W.  Caicblngfl,  and  J.  Jordan 
Leake  for  pli^ntiffa  in  error. 

Hemra.  O.  H.  Alexander,  W.  C  Bow- 
man, Richard  F.  Reed,  and  Qerard  Brandon 
^for  defendasta  in  error. 

f  *Hr.  Juitlee  Day  deliTvred  tha  ofrialon  of 
tbe  eourt: 

Thia  ia  a  writ  of  arror  to  the  drenit  eourt 
of  appeata  for  the  fifth  olrBuit,  wherein  a 
judgment  of  the  circuit  eonrt  of  the  United 
Btatea  (or  the  aoothem  diatrlct  of  Miaaia- 
•ippi  In  favor  of  the  defendants  In  error  waa 
afflnnad.  The  facta  arei  The  Mankin  Oon- 
atmetios  Company  on  Februar;  27,  190S, 
t»  entered  into  a  contract  with  the  Seeratai^ 
f  of  tha  Treaaury  lor  the*oon«truetion  of  a  car- 
tain  po*t<rface  building  In  tha  city  of  Katch- 
es,  MiaslBsippi,  and  gave  baud  under  the 
act  of  Februaiy  24,  I90fi  (3S  Stat,  at  L.  811, 
diap.  778,  U.  S.  Comp.  StaL  Supp.  1909,  p. 
948),  amending  the  act  of  August  13,  1894 
(28  Stat,  at  L.  278,  chap.  280,  U.  S.  Comp. 
Stat.  1901,  p.  2523).  Thia  bond  waa  eondl- 
tfoned  that  the  Mankin  Constmctlcn  Corn- 
pan;  ahoold  "promptly  make  payment  to 
aU  peraona  supplying  them  labor  or  ma- 
teriala  in  the  proaeeution  of  the  work  con- 
templated by  said  contract."  Upon  thia 
bond  the  Title,  Guaranty,  t  Trust  Company 
of  Scranton,  Fenuaylvaoia,  was  surefy. 

The  Mankiu  Couatruction  Company,  on 
April  28,  19011,  cnteKd  into  a  written  con- 
tract with  one  W.  B.  Smythe,  aa  aubeon- 
tractor,  by  the  terms  of  which  Smythe 
agreed  to  furnish  certain  plumbing,  gaaflt- 
tfaig,  aheetmetal,  tile  roofing,  etc.,  to  be  oaed 
)n  the  construction  and  erection  of  the  post- 
offloe  building.  The  building  was  completed 
about  July  12,  1606,  was  aceeptad  by  the 
government,  and  payment  therefor  waa  made 
te  the  Uankln  Construction  Company,  in  ao- 
wrdance  with  the  terms  of  the  ooutrset, 
Tba  dafandanta  in  error,  tiie  Ludowloi- 


Celadon  Company,  the  Nelson  Uannfaetov 
ing  Company,  and  the  J.  L.  Mott  Iron 
Worka,  respectively,  sold  sod  delivered  to 
Smythe,  the  snbconb'actor,  certain  materials 
which  be  used  In  the  conatruction  of  the 
postofflM  building,  as  required  by  the  orig- 
inal contract.  Smyths  failed  to  make  full 
payment  on  account  of  aueh  purchases,  and 
no  suit  having  been  brought  by  the  United 
States  under  the  act  of  Congress  (33  Stat. 
at  L.  811,  chap.  776,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  948)  within  six  months,  afildavit 
was  made  ty  the  Ludowid-Celadon  Company 
that  it  had  aupplled  labor  and  material  for 
the  prosecution  of  tha  work  of  oonatrueting 
the  poatoffioa  building;  and  it  was  fumiahed 
with  a  copy  of  tha  contract  and  bond,  aa  re- 
quired by  the  act,  and  thereupon  inatitutad 
suit  in  the  name  of  the  United  States  In  the 
Uidted  States  circuit  court  for  the  southern 
diatriat  of  Misaiaalppl  againat  the  Mb  "Ml 
Conatruotion  Company  and  Its  surety. 

T)u  Nelson  Hsnufactnring  Company  and 
the  J.  L.  Mott  Iron  Works  intervened  In  the  <a 
action,  and  claimed  the  right*  also  to  reeov-  ■ 
er  on  account  of  the  materials  furnished  t^ 
them  respeotivsly.  There  was  s  judgment 
upon  the  bond  in  favor  of  the  claimants. 
It  also  appears  that  the  Mankin  Construe- 
tion  Company  had  paid  Smythe,  the  suboon- 
traotor,  the  amount  due  him  under  the  oon- 
trsct,  leas  9644  .S  7,  before  receiving  any 
notioe  from  either  of  the  elaimanta  of  their ' 
respeoUve  claims  against  Smythe.  The  judg* 
ment  upon  the  bond  wss  in  favor  of  the  - 
United  States  for  the  use  ol  ths  Lndowici- 
Celadon  Ctnnpany  in  the  sum  of  tl,217.78i 
for  the  use  of  the  Mott  Iron  Works  in  the 
sum  of  9706.0T,  for  the  use  of  the  Nelson ' 
Manufacturing  Company  in  the  aum  of 
82,189.47.  The  amount  due  upon  the  ae-> 
counts  not  being  disputed,  the  eourt  inatrucb- 
ed  the  Jury  to  find  for  the  elaimanta. 

Upon  writ  of  error  to  ths  circuit  eourt 
of  appeals  for  the  fifth  circnit,  that  court 
efBrmed  the  judgment  of  the  circuit  court, 
upon  the  authority  of  United  States  ex  rel. 
Hill  V.  American  Surety  Co.  200  U.  S.  197, 
SO  L.  ed.  437,  26  Sup.  Ct  Rep.  106.  In  the 
Hill  Case,  this  court  held  that  one  who  fur- 
nished l^Mr  or  materials  in  the  earryiug 
out  of  a  contract  for  public  works,  although 
such  materials  were  furnished  to  a  subcon-- 
tractor,  to  whom  a  part  of  the  work  had 
been  let,  oould  recover  upon  a  bond  given  un- 
der the  act  of  August  13,  1804  (28  SUt.  at 
L.  278,  chap.  280,  U.  S.  Comp.  Stat  1901,  p. 
2628).  In  the  Hill  Case  it  was  held  that, 
oonstruing  the  bond  in  the  light  of  the  stat- 
ute, and  the  purpose  of  Congress  to  provide 
security  for  payment  for  labor  and  material 
going  into  the  construction  <rf  a  pnbllo 
building.  It  was  intended  tiiereby  to  provide 
indemnity  tar  a  persca  or  persona  who  far- 
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niahed  labor  «  mBteri&U  to  the  inbooDtrMt- 
or,  thereby  enabling  the  contractor  t«  tne«t 
Ua  engHgemeiit  to  lupplj  the  material  and 
labor  necesiary  to  the  cotutruetion  of  a  pub- 
lic building. 

The  preeent  action  aeemed  after  the  pai- 
Hge  of  the  itatutfl  of  February  24,  190G, 
amending  the  act  of  August  13,  1894,  in 
whieh  original  act  a  right  of  action  was  gir- 
«n  in  the  name  of  the  United  States  for  the 
nae  and  benefit  of  the  persons  supplying  the 
labor  or  materiaU  in  Uie  prosecution  of  the 
M  work  provided  for  in  the  contract,  and  re- 
?  quiring  a  bond  for  the  beneflt'of  such  per- 
BOna.  In  that  act  there  iraa  no  limitation 
upon  the  number  of  actions  whieh  might  be 
brought,  nor  was  there  any  preference  given 
to  the  United  States  in  a  recovery  upon  the 
bond.  In  the  amended  act  a  single  action 
wai  provided  for,  and  priority  was  given 
to  the  claim  and  judgment  ot  the  United 
Btates.  In  inch  suit  any  p«rsou  or  company 
who  had  furnished  labor  or  material  used 
in  the  eonstruotion  or  repair  of  any  publie 
building  was  allowed  to  intervene  in  the  suit 
by  the  United  States  on  the  bond,  and  to 
have  their  rights  and  claims  adjudicated; 
and  it  was  further  provided  that,  if  no  suit 
■honid  be  brought  by  the  United  States 
within  six  montlis  of  ths  completion  and  fi- 
nal settlement  of  the  oontract,  then  the  per- 
•on  or  persona  lapplylng  the  lal>or  or  ma- 
terials should,  upon  filing  an  affidavit  in 
the  department  under  the  direction  of  which 
the  work  had  been  done,  or  the  materials 
fornisbed,  be  fumiahed  with  a  certified  copy 
of  the  contract  and  bond,  and  might  there- 
upon bring  an  action  in  the  name  of  the 
United  States  in  the  eircuit  court  of  the 
United  States  in  the  district  where  the  con- 
tract was  performed  and  executed.  There 
are  other  provisions  looldng  to  the  distribu- 
tion of  the  recovery  upon  the  bond,  and  pro- 
viding for  bringing  all  creditors  into  the 
single  suit  whieh  Is  autboriied  to  be  insti- 
tuted. 

In  respect  to  the  condition  of  the  bond  re- 
quired to  be  given,  the  language  of  the 
amended  act  is  precisely  the  same  aa  that 
AOntalned  in  the  act  of  August  13,  1894,  and 
the  condition  is  that  "such  contractor  or 
contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  witli 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract." 

It  is  the  contention  of  the  pledntiffs  in 
error  that  the  act  of  February  24,  190S,  dif- 
fers from  the  act  of  August  13, 18S4,  in  that 
a  copy  of  the  contract  and  bond  is  to  be 
fnmidied  for  the  purpose  of  suit  to  the 
'^r«on  or  persons  supplying  the  oontraotor 
with  labor  and  materials,"  and  upon  fur- 
nishing an  affidavit  to  the  Deparbnent  nnder 
whose  direction  the  work  haa  been  prosecut- 


ed, that  the  labor  and  materials  for  the  n 
'prosecution  of  said  work  have  been  supplied,  f 
but  payment  for  which  has  not  been  made; 
whereas.  In  the  act  of  August  13,  1894,  it 
is  provided  that  any  person  or  persons  mak- 
ing an  application  therefor,  and  furnishing 
an  affidavit  to  the  Department  that  the 
lal>or  and  materials  for  the  prosecution  of 
such  work  had  been  supplied  by  liim  or 
them,  payment  for  which  had  not  been 
made,  shall  have  a  certified  copy  of  the  con- 
tract and  bond  for  the  purpose  of  bringing 
suit  thereon. 

In  both  statutes  a  copy  of  the  eonttset 
and  bond  is  to  be  furnished  upon  an  affidavit 
that  labor  and  materials  for  the  prosecution 
of  the  work  have  been  supplied  by  the  per* 
sons  applying  for  such  copy.  In  the  amend- 
ed statute  it  is  provided  that,  if  the  action 
is  not  instituted  by  the  United  States  within 
sis  months,  then  the  person  or  persona  sup- 
plying the  contractor  with  labor  and  mate- 
rials, and  furnishing  the  affidavit  that  the 
same  were  supplied  for  the  prosecution  of 
such  woric,  shall  have  a  certified  copy  of 
the  oontract  and  bond  for  the  purposes  of 
the  suit.  The  additional  phrase  uaed  tn 
this  connection,  "the  person  or  persona  sup- 
plying the  contractor  with  labor  and  ma- 
terials," it  is  contended,  shows  that  only 
those  who  furnish  labor  and  niateriali  di- 
rectly to  the  eoutractor  come  within  tbs 
twneflt  of  the  act.  We  cannot  agree  with 
this  contention.  The  phrase,  "person  or  per- 
sons supplying  the  contractor  with  labor  and 
materials,"  are  the  words  embodied  in  both 
statutes  alike  In  the  requirement  of  a  bond 
for  their  benefit  In  the  Hill  Case  It  wa4 
distinctly  held  that  "persons  supplying  the 
contractor  with  labor  and  materials"  includ- 
ed not  only  the  subcontractor,  but  anyone 
who  furnished  labor  and  materials  to  the 
subcontractor  for  carrying  out  the  work  con- 
tracted for.  There  is  nothing  in  the  provt- 
sion  as  to  who  shall  have  a  eopy  of  th» 
bond  for  the  purpose  of  suit  whidi  changes 
or  limits  the  obligation  of  the  bond  nnder 
identical  requirements  in  tnth  statntea, 
alike  embracing,  as  construed  In  the  Hill 
Case,  persona  furnishing  labor  and  materials 
to  a  subcontractor. 

As  to  the  other  point,  that  the  Mankin* 
Construotion'Company  had  paid  to  Snathe,? 
the  Bubomtractor,  the  amount  due  him,  ex- 
cept the  sum  of  9644.5T,  before  receiving 
notice  of  the  claims  of  the  outstanding  debts 
recovered  in  this  case,  there  Is  no  provfiim 
in  the  statute  that  notice  shall  be  given  to 
the  contractor  of  claims  against  the  sub- 
contractor, and  limiting  the  recovery  to  the 
amount  unpaid  at  the  time  of  such  noUce. 
Such  provision  is  found  in  some  of  the  state 
statutes,  and  is  made  a  condition  of  recov- 
ery  in   some   of   the   mechanics'   lien   acts; 
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but  this  owa  Is  eontrolled  b;  tlia  Fsdentl 
•et  nuder  eoiiBldermtian  «iid  tlis  obUgktlcHi 
of  the  bond,  which  requires  paTment  to  all 
pnaons  supplTing  labor  and  material  In  the 
prMecutitoi  of  the  work  eontemplAted  bf  the 
eon  tract. 

Ab  was  said  la  the  Hill  Case,  the  eon- 
traetor  can  protect  himself  l>7  requiring  a 
IxHid  securing  him  against  liability  on  ac- 
aaant  of  engagements  of  tha  luboontractoT 
with  persons  who  furnish  labor  and  ma- 
terial upon  his  order.  Indeed,  the  present 
contract  oontained,  as  the  record  shows,  a 
prorision  that  the  general  contractor  re- 
MTved  the  right  to  require  a  full  release 
from  all  claims  for  which  he  had  become  lia- 
ble for  materials  lumiahed  to,  or  work  done 
for,  the  subcontractor,  on  account  of  ma- 
terials and  woriE  required  bj  the  contract, 
with  the  right  to  withhold  anj  amount  due 
to  the  subcontractor  until  sndt  release 
■honld  be  furnished. 

We  agree  with  the  Circuit  Court  ot  Ap- 
peals that  this  case  is  ruled  hy  the  deoi- 
■Ion  nuule  in  United  States  «s  reL  Hill  t. 
American  Snretj  Co.  supra.  The  judgment 
of  the  Circuit  Court  of  Appeals,  affirming 
the  judgment  at  the  Circuit  Court,  is  there- 
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Tbe  BriU  patents,  Kos.  627,8Q8  and  027, 
MO,  for  ImproTementa  in  ear  trucks,  in 
irideh  the  only  element  of  noveltj.  If  any,  is 
Dspension   of   the  semielliptic   spring 


tmek  t^  a  pin  hanng  a  universal  ball-and- 
•oeket  Joint  at  the  point  of  connection,  are 
not  infringed  bj  a  device  which  does  not 
use  a  ball  and  socket,  but  instead  a  rigid 
link,  supported  bj  a  relativeljr  unjielding 
spiral  spring  in  the  frame  of  the  truck. 

rwt.  Note.— For  ottiar  ca«e>,  ss*  PatMrti,  Cant 
Dls.  il  170,  ISl:    Dee.  DUt-  I  S4.*] 

[No.  0S.] 

Algoad  December  10,  18,  ISOS.  Decided  Jen- 
nary    17,    ISIO. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a  de- 
eraa  which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismissing  the  bill  In 


a  suit  to  restrain  tba  Infringement  of  a  pat' 
ent.    Affirmed. 

Sea  same  case  below,  30  App.  D.  C.  2B5. 

The  facts  are  stated  In  the  opinion. 

Uessrs.  Frauds  Rawle,  Frederick  P. 
Fish,  and  Uelville  Church  for  appelliints. 

Messrs.  Holland  S.  Dnell,  Charles  H, 
Duell,  and  F,  P.  Warfleld  for  appellee.  ^ 

*  Mr.  Justice  Holmes  dellTcrcd  the  opinioB? 
of  the  court: 

This  is  a  bill  in  equity  to  restrain  the 
infringement  of  a  patent.  The  suit  is 
brought  against  a  party  that  is  alleged  to 
have  used  tbe  patented  device,  but  it  Is 
defeaded  by  the  Peokham  Manufacturing 
Company,  the  vendor,  which  is  a  successor 
by  purchase  to  the  Peokham  Motor  Truck 
i  Wheel  Company.  The  principal  claim 
now  relied  upon  was  declared  void  in  North 
Jersey  Street  K.  Co.  v.  Brill,  S7  C.  C.  A, 
380,  134  Fed.  690,  reversing  tbe  decision 
ot  the  circuit  court,  124  Fed.  778,  12G  Fed. 
629,  a  suit  brought  by  the  same  ploiatiff, 
aud  said  to  have  been  defended  by  the  Pedc- 
ham  Motor  ft  Truck  Company.  (On  the  au- 
thority of  that  case  a  preliminary  injuno" 
tion  against  tha  present  defendant  was  re- 
fused in  B6  C.  C.  A.  486,  185  Fed.  784.)  If 
the  first  Peekham  Company  was  privy  to  the 
decree  declaring  the  patent  void,  there  would 
be  great  foroe  in  the  argument  that  that 
decree  Mtablished,  as  against  the  piainUfl, 
the  right  of  the  Peekham  Manufacturing 
Company  to  make  aud  sell  the  patented  ar- 
ticle, and  that  the  right  ought  to  be  recog- 
nised in  a  suit  against  its  customer,  defend- 
ed far  it.  KMsler  V.  Eldred,  200  U.  S.  28S,  r 
S88,'289,  SI  L  ed.  lOSS,  1087,  1068,  27  Sup,f 
Ct.  Rep,  811.  It  is  unnecessary  to  dscide 
that  question,  becanse  the  formal  proofs 
are  wanting;  but,  on  the  obvious  facts,  we 
should  be  unwilling  to  come  to  a  different 
conclusion  from  that  reached  In  the  earlier 
litigation  and  again  in  the  present  suit,  un- 
less  ft  was  impossible  to  avoid  the  result. 
With  these  preliminaries  we  proceed  to  tbe 
merits  of  the  case. 

The  present  form  of  car  used  on  tbe  elee- 
trio  street  railways  is  a  long  car,  reatiog 
by  pivots  upon  two  four-wheeled  trucks.  The 
plaintiff  makes  a  truck  of  this  sort  and  haa 
a  parent  and  a  divisional  patent  for  "Im- 
provements in  Car  Trucks  for  Motor  Pro- 
pulsion and  the  Uke,"  dated  June  27,  1699, 
and  numbered  respectively  827,898  and  627, 
900.  The  arrangement  in  actual  use  may  be 
described  as  follows,  nearly  in  the  plaintiff's 
words;  Tha  side  frames  are  connected  near 
the  middle  by  two  parallel  metal  cross- 
pieces  or  transoms,  having  space  enough  be- 
tween them  to  allow  another  parallel  piees, 
called  the  bolster,  to  move  vertically,  ocm- 
pying  the  space  between  with  but  slight  play. 
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nu  oar  bod7  rota  on  •  plTot  in  tha  middla 
of  the  bolster.  The  andi  of  the  bobter  rest 
on  tbe  top  of  semieltiptie  springe  pareJlel 
to  end  below  the  sides  of  the  truck.  The 
ends  of  the  springs  in  their  turn  rest  on 
two  spring  links  hanging  from  the  sides  of 
the  trnck,  near  the  axles.  More  specifical- 
ly, they  are  supported  on  the  bottom  of 
metal  bands  or  stirrups  which  surround 
and  hang  b;  their  tops  on  spiral  springs 
each  of  which  is  attached  underneath  to  a 
metal  bolt  running  up  through  its  middle 
sjid  connected  at  the  top  with  the  frame 
of  the  truck  by  a  ball-and-socket  joint.  That 
is  to  say,  the  pin  passes  up  through  the 
frame,  in  which  is  a  coooldal  aperture  to 
give  it  play  in  all  directions,  and  the  head 
of  the  pin  is  hemispherical,  seated  in  a  like 
recess  in  the  frame. 

The  claims  relied  upon  are  the  following: 
In  number  627,698,  the  parent  patent, 

"13.  The   combination  in  a  car  truck  of 

the  side  frames,  the  semielliptic  springs  mov- 

ably  and  resilientlj  suspended  from  the  lids 

^  frames,  and  a  bolster  secured  to  said  apriugs, 

M  substantially  as  described." 

•    *"B].  The  combination  in  a  car   track  of 

tha  side  frames,  the  semielliptic  springs,  a 

cross    bolster    resting    on   tbe    semielliptie 

•prings,   links,   and   springs  eombined  with 

■aid  links,  said  links  deriving  their  support 

from   the  side   frames,  and  connecting  the 

ends   of  the   semleUiptio  springs   with  the 

•Ide  frames,  substantially  as  desoribed." 

In    627,900,    the    divisional    patent, 

"18.  In  >  car  truck,  the  combination 
with  the  side  frames  of  the  links  compri»- 
log  holts  pivoted  between  their  ends,  said 
links  being  pivotally  suspended  from  the 
side  frames,  longitudinally -disposed  semi- 
elliptlc  springs  secured  to  the  lower  end  of 
said  bolts,  a  croes  bolster  resting  on  said 
springs,  and  further  springs  included  in  the 
link  luapenaion  of  said  semielliptic  springs, 
■nbstantially  as  described. 

"14.  In  a  ear  truck,  the  combination  with 
the  side  frames  of  the  cross  bolster  suspend- 
ed below  the  side  frames  by  semielliptic 
springs  and  pivotal  links,  said  links  com- 
prising a  plurality  of  sections  pivotally  se- 
enred  together,  and  further  springs  com- 
bined with  said  links  to  elaatleally  suspend 
■aid  semielliptic  springs  from  the  side 
frames,  substantially  as  described. 

"16.  In  a  car  truck,  the  combination  with 
the  aide  frames  of  the  oroes  bolster  sus- 
pended below  the  side  frames  by  semielliptic 
•prings  and  articulated  and  pivotal  links, 
said  links  comprising  a  plurali^  of  seu- 
tlone  pivotally  secured  together,  and  spiral 
springs  about  and  combined  wltji  said  links 
to  elastically  suspend  said  •emielliptle 
■prings  from  the  slda  framss,  sobetantially 
M  described." 


"17.  Tha  combination  In  a  car  bvck  hav' 
ing  an  upper  chord,  of  the  longitudinally- 
disposed  semielliptie  springs,  a  transversa 
bolster  supported  upon  said  springs,  links 
depending  from  and  flexibly  supported  on 
said  upper  chord  and  passing  through  en- 
larged apertures  therein,  said  links  being 
articulated  between  their  ends,  the  ends  of 
the  semielliptic  springs  being  supported  up- 
on the  lower  articulation  of  said  links,  iiib-^ 
atantially  as  described,"  m 

*  The  parent  patent  contains  the  following? 
disclaimer : 

"The  location  of  the  semielliptie  spring 
outside  of  the  wheel  gage  on  each  side  of 
the  truck,  blather  with  the  location  of  tha 
links  for  supporting  the  semlelllpties  dosa- 
ty  adjacent  to  the  axle  boxes,  and  the  Bwing> 
ing  of  said  springs  from  the  truck  frame 
from  such  points,  gives  a  better  support  for 
the  car  body  than  does  tha  usual  link-hung 
bolster  supported  from  the  truck  transoms 
within  tha  wheel  gsge.  These  general  fea- 
tures of  construction,  however,  are  embraced 
in  an  application  filed  bf  Samuel  M.  Cur- 
wen  and  myself  cai  the  3d  of  November,  1S90, 
Serial  No.  610,802,  and  therefore  I  do  not 
claim  the  same  herein." 

The  answer  denies  the  validity  of  the 
patents,  setting  np  a  large  number  of  ear- 
lier ones,  and  also  denies  infringement. 
There  was  a  trial  in  the  supreme  court  of 
the  District,  upon  which  a  decree  was  ren- 
dered dismissing  tbe  bill.  The  decree  waa 
affirmed  fay  the  court  of  appeals,  30  App. 
D.  C.  266,  and  an  appeal  was  taken  to  this 

It  is  diffleult  to  put  one's  finger  with  oar* 
talnty  upon  what  the  plaintiff  claims.  It 
certainly  is  not  the  total  combination  of  a 
successful  truck.  Mr.  Brill,  the  inventor 
and  the  plaintiff's  assignor,  is  pictured  as 
playing  a  large  part  in  the  development  of 
street  railway  trucks,  but  whether  that  be 
true  or  not,  his  share  In  the  invention  of  tha 
truck  that  we  have  described,  eo  far  aa  tha 
present  patent,  at  least,  is  ooncemed,  must 
be  at  best  but  veiy  small.  It  Is  insisted 
to  be  sure,  that  the  case  is  not  affected  hf 
inventions  for  use  with  steam  railroad  carst 
because  of  the  different  requirements  npoa 
street  roads.  Cars  for  tha  latter  use  must 
be  low  hung  to  make  getting  In  and  oot 
easy,  must  acoommodale  the  motors  hung 
upon  tbe  axles,  must  be  adapted  to  short 
curves,  and  so  forth.  But  these  differences 
ars  not  of  universal  effect;  indeed,  this  pat- 
ent is  not  confined  to  street  oars.  Ths  ■oi- 
pension  of  the  car  body  npon  a  semlelUptls 
spring  hung  from  the  side  frame  of  the 
truck  by  a  Jointed  hanger,  with  moat  (rf 
tha  eharaetaristics  of  tha  present  patent,  aa 
disdoaed  In  a  pateitt  to  Thyng  in  1S46,  was*! 
•obviously  as  available  for  street  aa  for  staam? 
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nilwATi,  «nd  the  nae  cd  thaw  fwturM  Ij 
Brill  w»  not  a  pateatable  invention.  The 
DBOi  on  tha  modern  lonfr  ear,  of  two  four- 
wheeled  piTot&l  trucks  with  a  abort  wheel 
b*u  and  wheels  of  equal  diameter,  which 
■upport  tha  car  Ixtdj  bj  a  pirot  on  a  bolster 
between  the  axles,  resting  on  semlelllptio 
springs,  was  not  peculiar  to  Brill.  It  wte 
described  In  a  patent  to  Taylor,  October  31, 
ISQS,  No.  607,866.  Brill's  speeiflcatlcHi  dis- 
claims at  the  outset  the  general  features  of 
tha  truclc  it  describee.  Indeed,  it  hardly 
If  denied  that  every  element  in  the  oombl- 
nation  was  well  known  in  the  eonstruction 
of  railway  ears. 

We  are  not  dealing  with  a  new  type  of 
tmaka,  but  with  certain  featarea  on^.  At 
the  argument  it  was  admitted  that  the 
plaintiff's  case  must  stand  or  fall  on  claim 
IS  of  No.  827,898.  In  that  daim  the  on! 
possible  element  of  novelty  la  the  mode  in 
which  tha  semielliptie  springs  are  suspend- 
ed from  the  side  frames.  In  practice  the 
links  are  elastic  and  the  pins  on  which  the 
whole  combinatiou  hangs  have  a  universal 
ball-and-socket  movement,  although  tha 
eUim  only  says  'movably  and  resiliently 
■DSpended  .  .  .  substantially  as  de- 
aeribad,'  Neither  'movably'  nor  'reailiantly' 
indicates  the  ball-and-socket  arrangement, 
but  it  ia  described  in  the  apeciflcation,  and 
we  give  the  plaintiff  the  benefit  of  tha  doubt. 
We  agree,  however,  with  the  circuit  court  of 
appeals,  that  the  substitution  of  a  ball-and- 
Bocket  movement  for  the  movsnent  in  one 
direction  of  the  Thyng  link,  coupled,  as  it 
was,  with  a  slight  longitudinal  play,  re- 
quired a  minimum  of  Invention.  A  link  hav- 
ing uniTereal  movement  wss  patented  by 
Beach  In  1876.  The  plaintiff's  witness,  Ak- 
arman,  says  that  there  always  haa  been  pro- 
viaion  made  for  lateral  and  longitudinal  mo- 
tion In  every  well-oonatructed  truck.  Spring 
links  to  anpport  semielliptie  springs  were 
old;  It  is  annaeeMary  to  recite  the  patents 
In  which  they  appear.  The  mention  of  the 
nanal  link-hung  bolster*  in  the  disclaimer 
tadi«atea  the  indisputabla  fact  We  also 
Bgiae  with  the  other  court  that  the  disclaim- 
n  er  in  favor  of  Brill  and  Corwen  ia  a  solemn 
•  admisaion  of  the  priority  of  the'devieea 
elalmed  by  them.  It  certainly  covers  the 
collocation  of  the  spring  links  ud  semiellip- 
tie springs.  Ona  of  the  claims  of  Brill  and 
Onrwen  is:  "12.  Tha  combination  in  a  ear 
tmek  of  the  side  frames,  the  equalizing-bars 
movably  and  resiliently  suspended  from  the 
dde  frames,  and  a  twister  supported  on  said 
aqaaliring-bBTs,  substantially  as  described." 
It  Is  said  that  the  Brill  patent  did  not  fol- 
low the  Thyng  invention  for  more  than 
fifty  yean.  The  answer  is  that  for  most  of 
that  time  It  was  not  wanted.    Veiy  soon 


after  the  change  in  street  railwav  travel  re- 
quired ft,  It  came. 

If  the  plaintiff's  claim  could  be  sustained, 
which  we  cannot  admit,  it  would  be  confined 
to  the  specific  form  of  link  described.  Than 
would  be  little  room  for  the  doctrine  of 
equivaleats.  The  defendant's  device  does 
not  nse  a  ball  and  socket,  but  uses  a  rigid 
link  Bupported  by  a  relatively  unyielding 
spiral  spring  in  tha  frame  of  the  truck,  and 
does  not  infringe  the  very  narrow  claim 
which  is  the  most  that,  In  any  view,  eonld 
be   allowed. 

Decree  affirmed. 

Hr.  Jtutica  MOKenna  dlssenta, 

(tu  u.  B.  hl) 

STATE  OF  NORTH  DAKOTA  EX  BEL.  B. 
B.  7LAHERTT,  PIff.  b  Err., 


Tjlxaiioit   (I   16*)  — States  — BDBDKitiNa 

FlDBBAL     TAXATIOIT  —  PUBllBHIlTa    AMB 
RlOISTEKINO      INTEBKAL     BEVBtfin     B>- 

OBiPT— Police  Fowkb. 

The  requirement  Uiat  receipts  for  the  pay* 
ment  of  the  Federal  internal  revenue  tax 
upon  the  business  of  selling  tntosicating 
lianors  be  roistered  and  published  at  tha 
holder'a  expense,  which  Is  made  by  N.  D. 
act  of  March  13,  1007,  is  not  a  valid  exer- 
cise ol  the  police  power,  but  Is  Invalid,  as 
placing  a  direct  burden  upon  the  taxing 
power  ot  the  Federal  govemmant. 


Submitted  November  20, 1000.    Decided  Jan- 
nary  17,  IBIO. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  North  Dakota  to  review  a  judg- 
ment denying  relief  by  habeas  corpus  to  a 
person  in  custody  on  tbe  charge  of  violating 
a  statute  of  that  state  requiring  the  holder 
of  a  Federal  internal  revenue  tax  receipt  to 
register  and  publish  tbe  same.    Reversed. 

"  e  same  ease  below,  10  N.  D.  847,  IIS 
N.  W.  371. 

Tha  facta  are  stated  In  the  opinion. 

Messrs.  Edward  Ebigernd,  Daniel  B. 
Holt,  John  S.  Frame,  and  Qeorge  A.  Bangs 
for  plaintiff  in  error. 

"  I  appearance  for  defendant  In  error. 


By  g  18  of  the  act  of  Februaiy  6,  187B, 
chap.  36,  18  SUt.  at  L.  307,  as  amended  by 
§  4  of  tbe  act  of  March  1,  1S79,  chap.  12G, 
20  Stat,  at  L.  SS3,  U.  B.  Comp.  Stat.  1901. 
p.   2100,  a  special   Uz    of  (80  is  impoasd 
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OB  retail  dealer*  In  Hqnois,  aa  therein  de- 
flned,  and  a  tax  of  t20  on  a  retail  dealer  In 
malt  Ilquora.  By  Rer.  Stat.  99  3232  and 
S233  (U.  S.  Comp.  SUt.  1901,  p.  20S1),  a 
person  la  forbidden  to  engage  in  or  oarry  on 
any  trade  or  buaineai  made  mbject  to  a 
apeeial  tax  until  the  tax  hai  been  paid;  and 
^It  ia  made  the  duty  of  one  engaging  In  a 
H  trade  or  business  on  which  a  special  tax  la 
•  Uaposed  by  law  'to  regUter  with  the  col- 
lector of  the  distHct  '^e  name  or  ityle, 
place  of  residence,  trade  or  buaine*B,  and 
the  place  where  auch  trade  or  bosineaa  U 
to  be  carried  on."  In  addition.  Rev.  Stat. 
I  8S!t9,  as  amended  by  the  act  of  February 
S7,  1877,  chap.  69,  19  Stat,  at  L.  S48,  U.  B. 
Comp.  Stat.  1901,  p.  2098,  reqnirea  eTcry 
person  engaging  in  any  huslneas  made  lia- 
ble to  a  special  tax,  except  tobacco  peddlers, 
to  place  and  keep  eonapicuonaly  In  hla  es- 
tabliehnient  or  place  of  buaineaa  all  stamps 
denoting  the  payment  of  said  special  tax, 
and  penalties  are  affixed  for  noncompliance. 
60  also  anyone  carrying  on  a  business  made 
liable  to  a  special  tax  without  payment  of 
the  tax  Is  subject  to  flne  and  Imprisonment 
under  g  IS  of  the  act  of  1876. 

Ry  other  seetiona  of  the  Revleed  Statute! 
H  Is  provided  aa  follows. 

"Sec  3240.  Each  eolleotor  of  Internal 
revenue  shall,  nnder  regnlations  of  the  Com- 
missioner of  Internal  Revenue,  plaoe  and 
keep  conspicuously  in  his  office,  for  pnblie 
Inspection,  an  alphabetical  list  of  the  names 
of  all  persona  who  shall  have  paid  special 
taxea  within  his  district,  and  shall  state 
thereon  the  time,  place,  and  business  for 
which  such  special  taxes  have  been  paid. 

"See.  3243.  The  payment  of  any  tax  Im- 
posed by  the  Internal-revenue  laws  for  car- 
rying on  any  trade  or  business  shall  not  be 
held  to  exempt  any  person  from  any  pen- 
alty or  punishment  provided  hy  the  laws  of 
any  state  for  carrying  on  the  same  within 
such  state,  or  in  any  manner  to  authorise 
the  commencement  or  continuance  of  snob 
trade  or  business  contrary  to  the  laws  of 
such  state,  or  In  places  probibited  by  mu- 
nicipal law ;  nor  shall  the  payment  of  any 
such  tax  be  held  to  probiblt  any  state  from 
placing  a  duty  or  tax  on  the  same  trade  or 
business,  for  state  or  other  purposea." 

The  state  of  North  DakoU,  on  March  13, 
1S07,  enacted  a  law  requiring  a  registration 
and  publication  of  any  receipt,  stamp,  or 
license,  showing  the  payment  of  the  special 
Stax  levied  under  the  laws  of  the  United 
Estates  upon  the  business  of  selling  distilled, 
malted,  and  fermented  liquor.  Briefly,  the 
law  provides  as  follows:  A  notice  of  the 
particulars  contained  in  the  receipt  or  li- 
•anse,  and  other  details  respecting  the  place 
where  the  tax  receipt  or  Uceuse  is  posted. 


etc.,  is  required  to  be  made  for  three  weeks 
In  official  newspapers,  and  the  fees  tor  pub- 
lication are  declared  to  be  the  same  "aa 
allowed  by  law  for  the  publication  of  other 
legal  notices."  The  holder  of  the  receipt 
or  license  la  also  required  to  place  and  keep 
posted,  at  all  times,  with  the  government 
tax  receipts  or  license,  an  affidavit  of  the 
fact  of  publication  and  the  obtaining  of 
such  license,  etc.,  together  with  a  copy  of 
the  notices  or  advertlsementa.  A  duly  au- 
thenticated copy  of  the  tax  receipt  or  II- 
oenae  is  required  to  be  filed  with  a  named 
official,  to  whom  a  ten-dollar  filing  fee  is  to 
be  paid,  and  such  official  Is  required  to  pub- 
lish. In  certain  official  newspapers,  the  first 
week  in  each  month,  a  list  of  all  such  tax 
receipts  or  licenses  filed  daring  the  previous 
month,  such  notice  to  be  published  one  week 
in  each  newspaper. 

Upon  complaint  made  before  a  commit- 
ting  magistrate  for  the  county  of  Qrand 
Forks,  state  of  North  Dakota,  R.  B.  Flaher- 
ty,  by  the  name  of  R,  C.  Flarty,  was  held  to 
enawer  upon  a  ehai^  of  neglecting  to  rois- 
ter and  publish  a  government  receipt  for  the 
payment  of  an  Internal  revenue  tax  on  the 
bnsinesa  of  a  retail  dealer  in  malt  liquors. 
Having  been  committed  to  the  custody  of 
the  sheriff,  Flaherty  nnsuccessfally  made 
application  for  a  writ  of  habeas  corpus  to  a 
Judge  of  the  state  district  court.  After- 
ward* a  similar  application  was  made  to 
the  supreme  court  of  the  state,  and  the 
writ  was  granted  by  that  court,  but,  upon 
hearing,  the  writ  was  quashed.  16  N.  D.  S47, 
118  N.  W.  371.  This  writ  of  error  was 
thereupon  prosecuted. 

The  detention  complained  of  was  asserted 
to  be  Illegal  upon  the  ground  that  the  law 
upon  which  the  prosecution  was  based  was 
repugnant  to  the  state  and  Federal  Con- 
stitutions. We,  of  course,  have  to  deal 
solely  with  the  claim  of  alleged  repugnancy 
t«  the  Constitution  of  the  United  States.  « 
•  The  law  of  North  Dakota,  which  we  have? 
already  eummarieed,  is  in  the  margtn.f 


tAn  Act  Providing  for  the  Publication  and 
Registration  of  Special  Tax  Receipts  or 
Licenses  from  the  Oovemment  of  the  Unit- 
ed States  to  Sell  Distilled,  Malt,  and  Fer- 
mented Liquors,  Issued  to  Persons  In 
North  Dakota,  the  Payment  and  Collection 
of  Registration  Fees  and  Pablication  Fees, 
Regulating  the  Posting  and  BxhibiUng  of 
Such  Tax  Receipts  of  Licenses,  Prescribing 
the  Duties  of  Officials  and  Owners  and 
Lessors  of  Property  In  Relation  Thereto, 
Prescribing  Penalties  for  Failure  to  Per- 
form the  Duties  Prescribed,  and  Other 
Reflations  Pertaining  to  the  Sale  of  In- 
toxicating Liquors. 

Be  it  enacted  hy  the  Legislative  Asasmbly 
of  the  SUte  of  North  Dakota: 
Sec  1.  Liquor  License.  Tax  Receipt  Unit 
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2     The  »t*te  comt  wa«  of  opinion  tbkt  the 
■  Uw  mmde  the  peraon'who  had  paid  the  ■pe- 
ri^ United  State*  tax  and  taken  a  rewipt 
K  therefor  mbject  to  the  burden*  which  the 
2  bw  impoBcd,   wholly   without   reference   to 
•  whether  snch  person  eo  paj'ing  the  tax*and 
taking  the  receipt  had  posted  the  aome,  m 
raqoired  by  the  lawa  of  the  United  State*, 
or  done  any  act  within  the  state.    The  eourt 
•aid: 

"The  argument  of  petitioner*!  oouniel,  to 
the  effect  that  the  act  applies  only  to  thoae 
perums  who  have  complied  with  the  Federal 
■tatute  with  reference  to  posting  the  re- 
ceipt* for  the  paTinent  of  sach  tax  ia,  we 
think,  miBound.  While  B  2  of  the  act,  when 
given  a  literal  eonBtruetion,  and  without 
oonaldering  the  other  portimi*  of  the  act. 


would  appear  to  an*t»fai  potiUonw**  oon- 
tentlon  In  thii  reapect,  we  think  it  apparent 
that  when  the  whole  aet  I*  eonatrued  to- 
gether, the  legielatlre  Intent  that  the  same 
■hali  applj  to  all  who  have  paid  the  Federal 
tax  1*  apparent,  and  aneh  intent  nuat  be 
given  effect." 

Conaidering  the  contention  that  the  sole  ^ 
purpose  waa  to  harden  the  peraon  wbo  mada  tt 
a  payment  of  a  tax  to  the  United* State*,  • 
and  thu*  in  effect  hinder  the  making  of  eucb 
payment*,  the  court  aaid; 

"Such  i*  not  the  acope  nor  intent  of  the 
act,  aa  we  conatnie  It,  but,  on  the  contrary, 
the  obvloua  purpoae  aoaght  to  be  aeeom- 
pltahed  hy  Ita  enactment  waa  to  fnmiah 
knowledge  to  the  pnblio  and  all  eoncemed  of 
the  fact  that  the  penooa  who  have  paid  aneh 


Be  R^atcred. — Every  receipt,  atamp,  or  li- 
«ai*e  ahowing  payment  of  the  apeeial  tax 
levied  under  the  law*  of  the  United  States 
upon  the  buaineta  of  aelling  dlatilled,  malt, 
or  fermented  liquor,  taaned  lEo  or  held  by  any 
peraon,  Ann,  or  ooTpomtion  in  thi*  state, 
■hall  be  Kgiatered  and  pnbliahed  aa  in  this 
met  required. 

Sec  S.  Notice  to  B«  Pnbliahed.  Oontaina 
What. — Immediatelv  upon  posting  or  dis- 
flaying  the  special  tu  receipt  or  license 


iatj  of  the  person  in  whose  name  such  tax 
reeeipt  or  license  ia  iaaned  to  cause  to  be  pub- 
lished for  three  aucceaaive  weeks  In  the  offlcisl 
newapaper  of  the  county,  and  for  the  same 
period  in  the  ofUcial  newspaper  of  the  city, 
witbin  an  incorporated  ei^,  a  notice  which 
shall  contain  the  following  information: 
Name  of  person  to  whom  the  government  tax 
nceipt  or  license  is  issued;  date  of  special 
tax  receipt  or  license;  deaoription  of  prop- 
erty where  said  tax  receipt  or  license  is  post- 
ed, and,  if  within  an  incorporated  city,  the 
number  of  the  lot  and  block  and  street  num- 
ber, and  setting  forth  specifically  the  room, 
building,  OT  place  where  said  tax  receipt  or 
license  is  posted;  the  name  of  the  owner  and 
the  name  of  the  lessor  of  the  property  in 
which  said  tax  receipt  or  license  is  posted. 
Upon  discontinuance  of  business  or  removal 
fit  the  special  tax  receipt  or  license  men- 
tioned in  3  1  of  this  act  to  another  building 
or  place,  a  similar  notice  containing  the  in- 
formation prescribed  in  this  section  shall  be 
Cblished  in  the  same  manner  prescribed 
rein,  and  setting  forth  further  ths  fact  of 
removal,  giving  date  and  description  of  place 
to  which  such  removal  is  made  aa  fully  aa  in 
the  original  notice. 

Bee.  S.  Copy  of  Beceipt  Filed  with  A1Idi^ 
or. — It   ahall   he   the   further   duty   of    any 

Cion  to  whom  a  tax  receipt  or  license  from 
goremment  of  the  United  State*  is  issued, 
a«  mentioned  in  9  1  of  tbi*  aot,  to  file  a 
A^  anthentieated  copy  of  the  same  before 
or  imiDediately  upon  posting.  If  In  an  In- 
oorporated  ci^  with  the  city  auditor,  other- 
wise with  the  eoun^  auditor  tS  the  counfy, 
mad  pay  a  fee  for  Uie  fllii^  theceof  of  flO, 


Sec.  <.  Auditor  Publiahes  Ust  of  Licenaea, 
— The  d^  auditor,  it  in  an  incorporatad 
city,  or  ooun^  auditor,  if  not  within  an  In- 
corporated city,  shall  be  required  to  pub- 
lish in  the  official  newspaper  of  the  city  and 
each  of  the  official  newspapers  of  the  coun- 
ty, the  flrat  week  in  each  month,  a  list  of  all 
such  tax  receipts  or  licenses  filed  during  ths 
previons  montii,  such  notice  to  be  published 
one  week  In  exdi  newspaper. 

Sec.  6.  Fees  for  Publication.  Coi^  Post- 
ed.— The  fee  for  publication  of  notices  re- 
quired under  this  act  shall  be  the  aame  aa 
allowed  by  law  tor  publication  of  other  legal 
notices,  and  the  publisher  may  recjuire  the 
fee  for  auoh  publication  to  b«  paid  in  ad> 
vanoe.  Upon  the  expiration  of  the  publiea- 
tion  required  by  this  act,  the  publiaher  or 
manager  of  the  newspaper  In  which  said  no- 
tice is  published  ehall  make  an  affidavit  of 
publication,  with  a  copy  of  the  advertisa- 
ment  attached  thereto,  together  with  the 
copy  of  notice  or  advertisement  referred  to 
herein,  ahall  be  posted  and  remain  posted 
at  all  times  with  the  tax  receipt  or  Uecnse 
referred  to  In  g  1  of  this  act. 

See.  B.  Owner  of  PremisCB  Must  Publish, 
When  Penalty  for  Failure. — In  case  the  per- 
son to  whom  the  tax  receipt  or  license  ra- 
ferred  to  in  g  1  of  thia  act  shall  be  issued 
shall  fail  to  cause  to  be  published  the  notice 
required  hy  this  act,  it  shall  be  the  duty  of 
the  owner  or  lessor  of  the  premiaea  where- 
on or  wherein  the  tax  receipt  or  licenae  from 
tlie  government  of  the  United  States  referred 
to  in  §  1  of  this  act  shall  be  posted,  to  oauM 
such  advertisement  to  be  published  aa  in 
this  act  required,  and  if  auoh  owner  or  lesaor 
shall  knowingly  fail  to  do  so,  he  ahall  b* 
guilty  of  a  misdemeanor. 

See.  7.  Duty  of  Officers.— It  shall  be  the 
duty  of  every  sheriff,  deputy  aheriff,  con- 
atable,   mayor,   marshal,    polios    judge,    and 

Elice  oEBcer  of  any  cify  or  town  having 
owledge  of  any  violation  of  the  provision* 
of  this  act  to  notify  the  state's  attoraay 
of  the  fact  of  suoh  Tlolation,  and  to  fur- 
nish him  the  namea  of  any  witnesses  within 
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tax  to  the  gOTemmant  are  or  tnaj  beeom« 
engaged  In  the  budneM  of  Mlling  intoxicat- 
ing liquor*  eontrmry  to  the  Ikwb  of  tbie 
•tate.  Its  purpoae,  in  other  words,  vai 
•olelj  to  furnish  knowledge  to  nid  In  tbe 
enforoement  of  oor  itatute  against  the  un- 
lawful traffic  in  intoxicating  liquora. 

'^he  leg^atun,  in  enacting  this  law, 
merely  did  what  it  had  the  unquestioned 
right  to  do  under  the  police  power  of  the 
state.  Such  power  Is  very  broad,  and  is 
limited  only  by  the  Oonititution  and  laws 
of  the  United  States  and  the  Constitntian 
of  thle  atate.  That  the  legislature  haa  the 
right,  within  the  police  power  of  the  state, 
to  provide  that  the  posBeesion  of  an  inter- 
nal rerenue  tax  receipt  for  the  payment  of 
the  goTemment  tax  upon  the  occupation 
of  retail  dealer  In  fermented  and  distilled 
liquors  shaU  oonstltute  prima  fade  evidence 
that  the  poaseasor  is  Tiolating  or  hae  riolat- 
ed  tbe  prohibition  law  of  this  state  Is  too 
well  settled  to  admit  of  serious  dontrt.  23 
Cyo.  Law  &  Proc.  p.  £GS  and  eases  cited. 
Yot  such  a  law  is  no  les*  free  from  the  ob- 
jection urged  by  petitioner's  counsel  than 
!•  the  act  in  question.  It  such  a  law  is 
eonstitutional,  then  why  cannot  tbe  legis- 
lature also  enact  a  law  making  It  a  publlo 
offense  for  any  citiien  of  the  state  to  pro- 
onre  such  a  receipt,  and  neglect  or  refuse 
R  to  furnish  a  publio  record  tbereof,  and  to 


mply  with  the  prorisioDS  of  this  section, 
he  shall  be  guilty  of  a  misdemeanor,  and 
npon  conviction,  in  addition  to  the  punish- 
ment therefor  preacribed  by  law,  shell  for- 
feit bli  office.  For  failure  or  neglect  of 
official  duty  in  the  enforoement  of  this  act 
any  of  the  city  or  county  officers  herein  re- 
ferred to  may  be  removed  by  civil  action. 

Sec  8.  Duty  of  County  Auditor.— It  shall 
be  the  duly  of  the  county  auditor  of  each 
eounty  to  apply  to  the  Interna]  revenue  de- 
puiinettt  of  the  goverument  of  the  United 
Statee  the  first  week  in  each  month  for  a 
list  of  all  special  tax  receipts  or  licenses 
mentioned  in  g  1  of  this  act,  issued  to  per- 
sons within  hie  county,  naming  the  persons, 
date,  and  places,  and  the  same  shall  be  Im- 
mediately published  one  week  in  each  of 
the  official  newspapers  of  the  coun^  and 
city.  The  cost  of  procuring  such  informa- 
tion, npon  Sling  of  a  duly  verified  voucher, 
shall  be  paid  by  the  eoun^  as  other  eounfy 

Sec.  0.  Penalty. — Failure  on  the  part  of 
anr  person  to  oomply  with  the  provisions  of 
thie  act  sball  constitute  a  misaemeanor. 

Bee.  10.  Emergency. — Whereas,  It  is  de- 
sirable that  the  publicity  required  by  this 
act  shall  b^n  as  soon  as  possible,  an  emer- 
Macy  exists,  and  this  act  shall  be  in  force 
nom  and  after  ita  passage  and  approval, 

ApiMored  March  18,  1007. 


give  the  most  complete  publicity  to  the  fact 
of  its  issuance  T  Such  a  law  would  oertainly 
haTe  a  tendency  to  aid  In  the  better  en- 
forcement of  the  law  against  such  illegal' 
traffic,  and  we  are  aware  of  no  proTisioUr 
either  in  the  Federal  Constitution  or  stat- 
utes, or  in  the  Constitution  of  the  state, 
which  directly  or  impliedly  prohibits  such 
legislation."  ^ 

As  thus  interpreted,  the  law  was  heldR 
not  to  be  repugnant  to'the  Constitution  of* 
the  United  SUtes,  and  to  be  but  a  lawful 
exercise  of  the  police  power  of  the  state' 
to  regnlate  the  traffic  in  liquor  within  the 
state. 

The  errors  assigned  Insist  that  the  stat- 
ute, as  thus  construed.  Is  repugnant  to  the 
Constitution  of  the  United  States:  First, 
because,  under  the  guise  of  the  exertion  of 
the  police  power  of  the  state,  the  law  really 
imposes  a  burden  directly  upon  the  exertion, 
by  the  government  of  the  United  State*  of 
its  lawful  power  of  taxation,  and  because,, 
even  if  this  be  not  the  case,  the  conditions- 
end  reqnireimetttB  of  the  statute  are  so  in 
conflict  with  the  act  of  Congress  eoncem- 
ing  the  payment  of  the  tax  and  the  is- 
suance of  the  receipt  as  to  amount  to  a- 
direct  burden  upon  the  constitntional  power 
of  Congress  to  tax. 

The  propositions,  which  are  in  eubotanee- 
one  and  the  same,  we  think  are  well- 
founded.  Under  the  construction  placed 
upon  the  statute  by  the  court  below  we  see- 
no  escape  from  the  conclusion  that  ft  im- 
mediately and  directly  places  a  burden  upon, 
the  lawful  taxing  power  of  the  United 
States,  or,  what  is  equivalent  thereto,  plaoea- 
the  burden  npon  the  person  who  pay*  th«- 
United  States  tax,  solely  because  of  tha- 
payment  of  such  tax,  and  wholly  without 
reference  to  the  doing  by  the  person  of  eny- 
act  within  the  state  which  is  subject  to  the 
regulating  authority  of  the  state.  That  the- 
attempted  exertion  of  such  a  power  is  re- 
pugnant to  the  Constitution  of  the  Unitedi 
States  is  so  elementary  as  to  require  noth- 
ing but  statement.  We  place  in  the  mar- 
gin.t  however,  a  few  or  the  numerous  oases 
in  which  the  principle  has  been  announced 
or  reoogniied.  n- 

*  But  if  the  mere  form  In  which  the  bar-  ?' 
dens  Imposed  by  the  statute  be  disregarded 
and  their  essence  be  considered,  neverthe- 
less we  are  of  the  opinion  that  the  statute 
mnat  be  held  to  be  repugnant  to  the  Con- 
stitution of  the  United  States.  This  fol- 
lows, because  It  Is  clear  that.  In  principle, 

tlTCuIloeh  V.  Maryland,  4  Wheat.  40G,  40C, 
438,  4  L.  ed.  601,  603;  Gibbons  v.  Ogden,  »■ 
Wheat.  1,  210,  8  L.  ed.  23,  78;  Osbom  t. 
Bank  of  United  States,  9  Wheat.  738,  0  I* 
ed.  204;  Brown  v.  Maryland,  12  Wheat.  44S^. 
440,  e  L.  ed.   ess,   689;    Willson  v.   BtaA; 
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«  atate  nu7  not  m  «x«rt  lU  poliiw  power 
«■  to  directly  hamper  or  imtroy  m  lawful 
KDthority  of  the  goremnieiit  of  tha  United 
Statea.  Here,  again,  the  doctrine  la  ele- 
nentarj,  and  floda  clear  and  conalatent  ex- 
rpreaaion  in  the  casei  preriouatj  dted.  Iti 
'potentiality,  however,  as  applied  to  the  oue 
tn  liaad,  la  ao  pointedl;  illuatrated  bj  the 
MM  of  United  States  v.  Snyder,  149  U.  S. 
JIO,  S7  L.  ed.  705,  13  Sup.  Ct  Bep.  84G, 
'that  we  briefly  refer  to  that  dedalon.  In 
"thkt  emae  a  drenlt  court  of  the  Unltod 
StaitM  had  refused  to  enforce,  In  favor  of 
the  Unltsd  Statea,  a  Hen  upon  real  eatate 
for  taxea  under  the  internal  rcTenua  lawa, 
OB  the  ground  that  the  lien, 
for  the  tax,  had  not  been  recorded 
mortgage  recordi  for  tha  pariah  of  Orleana. 
where  the  real  estato  in  queetion  waa  ait- 
twted,  aa  required  by  the  lawa  of  Louiaiana, 
*nd  that  the  prooeeding  to  enforce  the  lien 
bad  not  been  brought  within  the  period 
fixed  t^  the  state  law.  The  circuit  conrt, 
Ibarefore,  in  effect,  bad  held  that  It  was  in 
the  power  of  the  stato  to  burden,  control, 
«r  regulate  the  right  of  the  United  SUtea 
io  aaaeaa  and  collect  taxea  under  Ita  eon- 
•titntional  power  of  taxation.  In  deciding 
that  this  view  was  unsound.  It  was  aaid: 

"The  power  of  taxation  haa  alwaya  been 
regarded  aa  a  neeeasary  and  Indispensable 
tnddent  of  sovereignty.  A  goromment  that 
•oumot,  by  eelf-administered  nietbode,  eol- 
Jeet  from  ita  subjects  the  means  neeeasary 
-to  Bupport  and  maintain  Itaelf  in  the  ax- 
•Motion  of  it*  funetiona,  is  a  government 
vuraly  in  name.  If  tha  United  States,  pro- 
■«Mdlng  in  one  of  their  own  oourta,  in  the 
-eollection  of  a  tax  admitted  to  be  le^timato, 
•OUi  be  thwarted  by  the  plea  of  a  state 
•tatnto  preaeriblng  that  such  a  tax  muat 
be  assessed  and  recorded  under  stato  regu- 
^ktlon,  and  limiting  the  time  within  wbioh 
*andi  tax  ehall  be  a  lien.  It  would  follow 
*  that  the  potential  azlBtenoe  of  tbe'gorem- 
nent  of  the  United  Statea  is  at  the  mercy 
of  state  legislation. 

"Moreover,  it  scarcely  seems  neeeasary  to 
look  beyond  the  Constitution  Itsalf  for  a 
dedatve  reply  to  the  queatlon  we  are  now 
eetialdaring.  Hie  eight  aeeUon  of  the  fiiat 
artlde  declares  that  'the  Congress  shall  have 
power  to  lay  and  oolleot  taxea,  datlea,  im- 
poaU,  and  exdaea  .  .  .  but  all  duties, 
Impoata,    and    excises    shall    be    uniform 

Bird  Creek  Marsh  Co.  8  Pet.  251,  T  L.  ed. 
414;  Lioenee  Cases,  6  How.  B23,  fi24,  S29, 
12  L.  ed.  2d4,  265,  267;  Sinnot  v.  Davenport, 
tS  How.  227,  16  L.  ed.  243,  Pollock  v. 
Tarmera'  Loan  k  T.  Co.  15T  U.  S.  420,  684, 
.»  L.  ed.  7E9,  820,  IB  Sup.  Ct.  Rep.  678; 
Savia  T.  Elmirs  Sav.  Bank,  161  U.  S.  283, 
40  If.  ed.  701,  16  Sup.  Ct.  Rep.  fi02;  His- 
■woail,  E.  &  T.  R.  Co.  y.  Haber,  169  U.  B. 


:  throughout  tha  Dnitad  Statea.*  The  power 
to  impose  and  coUeet  the  public  burthens 
ia  here  given  in  terms  aa  abaoluta  aa  the 
language  affords.  Tha  proviaion  exacting 
uniformity  throughout  the  United  States 
Itaelf  imports  a  ayatem  of  aaseaament  and 
eollection  under  tha  exoIuBive  eontrol  of  the 
general  government.  And  both  the  grant  of 
the  power  and  Its  limitation  are  wholly  tn- 
eonsietent  with  the  proposition  that  the 
sUtea  can  by  legislation  interfere  with  tha 
aaaeaament  of  Federal  taxes,  or  set  up  a 
limitation  of  time  within  which  they  must 
be  eollected." 

Undoubtedly,  as  snggested  by  the  court 
below,  there  are  dedsiona  of  state  courts 
holding  that,  in  a  proceeding  to  enforce  a 
penalty  or  to  punish  for  a  violation  of  a 
state  law  aa  to  the  aale  of  liquor,  the  pay. 
ment  of  the  apectal  United  States  tax  and 
taking  of  a  receipt  therefor  by  the  defend- 
ant may  be  offered  In  evidence,  and  ereate* 
a  prima  facie  preanmption  that  the  person 
paying  the  tax  and  holding  the  receipt  was 
engaged  In  the  business  of  selling  llquor- 
Withont  in  anywise  intimating  an  opinion 
as  to  the  aanndneas  of  the  decisions  thul 
referred  to,  and  aaauming  only  for  tha  pur- 
poee  of  the  argument  their  correctness,  we 
yet  fail  to  see  how  in  any  reapeet  they 
can  be  eonaidered  petauasiva  aa  to  the  oom- 
patibility  of  the  atatute  hare  under  oon- 
slderation  with  the  Constitution  of  the 
United  Statea. 

Nor  la  there  merit  in  tha  oontention  that 
the  cases  of  Allen  v.  Riley,  EOS  U.  S.  St7, 
El  L.  ed.  816,  27  Sup.  Ct.  Rep.  S5,  8  A. 
ft  B.  Ann.  Gas.  137,  Woods  v.  Carl,  203 
U.  8.  868,  61  L.  ed.  219,  27  Sup.  Ct.  Rep. 
SB,  and  Ozan  Lumber  Co.  v.  Union  County 
Nat.  Bank,  207  U.  8.  251,  52  L.  ed.  195,  28 
Sup.  Ct.  Rep.  89,  tend  to  support  the  propo- 
sition that  tha  atatuto  in  queatlon  was  a 
valid  exerdae  of  the  police  power  of  then 
stote,  and  not  indirect  burden  upon  the  tax-* 
iug  power  of  the  government  of  the  United 
States.  In  tha  eases  relied  upon  it  was  but 
held  that  certain  stato  statutes  regulating 
the  sale  within  a  stato  of  patont  righta  or 
patented  article*  were  valid  because  but  a 
reaaonable  exertion  of  the  police  powers  of 
the  atato  over  acta  done  in  the  state,  and 
were  hence  not  inoonaiatent  with  the  legis- 
lation of  Congreas  over  the  subject.  But 
that,  as  we  have  stated.  Is  not  the  charaoter 

613,  62C,  626,  42  L.  ed.  S78,  882,  883,  18 
Sup.  Ct.  Rap.  488;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  067,  43  L.  ed.  852,  18 
Sup.  Ct.  Rep.  BS7;  Knowlton  v.  Hoore,  178 
U.  S.  59,  44  L.  ed.  977,  20  Sup.  Ct  Rep. 
747;  Plummer  v.  Color,  178  U.  B.  117,  44 
L.  ed.  S99,  20  Sup.  Ct.  Rep.  829;  Reid  r. 
Colorado,  187  U.  B.  161,  47  L.  ed.  US,  23 
Sup.  Ct  Rep.  02. 
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of  tha  l^ntaUtiini  han  faiTolTcd.  IndMd, 
tMting  the  prorlaion  of  the  Uw  under  con- 
sideration by  the  eriterion  of  reuonableaees 
whioh  -wu  appllsd  In  the  eajc*  relied  upon, 
it  beeotnee  manifeet  that  the  act  here  in 
qneation  is  directly  Bntagonlatle  to  the  legii- 
latlon  of  Congteis  concemiug  the  aubject 
with  whIoh  the  BUte  atatuta  deals,  since 
that  atatnte  adds  oneroUB  burdena  and  con- 
ditions in  addition  to  those  for  which  the 
Mt  of  Congreaa  provides,  and  which  bur- 
dens  are,  therefore,  inoonaistent  with  the 
paramount  right  of  Congreas  to  exert,  with- 
in the  llniiti  of  the  Constitution,  an  on- 
trammeled  power  of  taxation. 
Bereraed  and  remandod. 


(tu  u.  B.  KL) 

UAOON    GBOCEBT    COMPANY    at    a1„ 
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CoDBTS  li  272*)— Fedbbal  Coubtb— Pbop- 
KB  DisTBicT  FOB  Suit— Jdbibdictioh  hot 
Irtokbd  SoLELr  Upon  CinzKitaHiP. 
A  suit  by  resident  shippers  to  reatrain  for- 

S^  intarstata  earriers  from  putting  into 
eet  a  proposed  adranee  in  freight  rates 
which  is  averred  to  b«  an  "arbitrary  and 
nnlawful  exaction,"  and  to  be  the  outcome 
bf  a  eonapiraey  and  combination  In  re- 
atraint  of  interstate  trade,  unlawful  both  at 
eoromon  law  and  nndar  tha  Federal  statutes, 
is  one  in  which  the  jurisdiction  of  the  Fed- 
aral  court  is  not  invoked  solely  upon  the 
ground  of  diversity  of  citiianehip,  and  can 
iherefora  not  be  brought  in  a  Federal  dis- 
trict In  which  nose  of  the  defendants  re- 
side, in  view  of  tha  provision  of  the  act  ol 
Aogust  13,  1888  (2S  Stat  at  L.  433,  chap. 
gee,  U.  B.  Comp.  SUt  IQOI,  p.  608),  that 
no  civil  suit  shall  be  brought  In  any  other 
district  than  that  whereof  tha  defendant  is 
an  Inhabitant,  but,  where  the  jurisdiction  is 
founded  only  on  tha  fact  that  the  action  Is 
between  citiieDs  of  diSarent  states,  auit 
shall  be  brought  only  Id  the  district  of  the 
residence  of  either  the  plaintiff  or  tha  da- < 
feudant 

[Etd.  Not*. —For  othsr  casee,  nee  Coarta,  Cent. 
Dig.  g  811;    Duo.  Dli.  |  I7i.*] 

[No.  SSI.] 

Argued  October  20,  El,  1900.    Decided  Jan- 
uary 17,  JOIO. 

APPEAL  from  the  United  BUtca  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  reversed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
triet  of   Georgia,  enjoining  an   advance   In 


frdght  rates  bj  foreign  iDteratate  carriers, 
and  mnanded  the  ease  to  the  latter  court 
with  inatmctions  to  dismiss  the  bill  without 
prejudice.    Affirmed. 

See  same  caaa  below,  lOe  Fad.  206. 

The  facta  are  atated  in  the  opinion. 

Meaara.  Wlllltun  A.  Wlmbisb  and  Edgar 
Watkins  for  appellants. 

Messrs.  Hanrj  L.  Stona  and  Claadlan 
B.  Hortbrop  for  appelleea.  ^ 

e 

Ifr.  Justlea  White  dallvared  tha  opinion* 
of  the  courti 

Thia  litigation  was  commenced  on  tlia 
equity  side  of  tha  circuit  court  of  the  Unit- 
ed Stataa  for  the  •outbam  district  of 
Georgia,  by  tha  filing  on  Juljr  25,  1908,  of 
a  bill  on  behalf  of  the  present  appellanta, 
all  citizauB  of  the  state  of  Georgia,  who  ara 
wholaaale  daalera  in  groceriea  and  food 
producta  and  like  commodities.  The  de- 
fendants named  ia  the  bill  are  the  ap- 
pellees in  thia  court,  railroad  corporations 
of  states  other  than  Georgia,  vis.,  the  At- 
lantic Coaat  Una  Railroad  Company,  tha 
Lonievllle  fc  Naahville  Bailroad  Company, 
the  Nashville,  Chattanooga,  k  Bt.  Louis 
Railway  Company,  the  Southern  Railway 
Company,  and  the  Cincinnati,  New  Orleans, 
ft  Tezaa  Padflc  Railway  Company. 

Briafly  stated,  the  object  of  the  bill  was 
to  resti^  the  putting  into  effect,  by  tha 
Interatate  carrien  Juat  named,  of  pro- 
posed advances  in  rataa  on  freah  meats, 
grain  products,  hay,  and  packing- houM 
producta  within  the  territory  of  what  Is 
known  as  the  Southeaatem  Freight  Aaso- 
ciation.  That  territory,  roughly  deacribed, 
embrama  the  states  of  South  Carolina, 
Florida,  Georgia,  polnta  In  Teuneasee,  and 
that  portion  of  Alabama  east  of  a  line 
drawn  from  Chattanooga  through  Birming- 
ham, Be] ma,  and  Montgomery  to  Fenaacola. 
It  waa  averred  that  freight  tariffe  embody- 
ing the  proposed  advances  in  ratea  had 
been  filed  with  the  Interstate  Commerce 
Commission,  that  notice  had  been  given 
that  such  tariffa  would  became  effective  on 
August  1,  1908,  and  that  practically  every 
Interested  line  of  railroad  within  the  terri- 
tory In  question  had  joined  in  such  tariffs 
as  participating  carriers.  Tha  advance  in 
rates  waa  averred  to  be  an  "arbitrary  and 
unlawful  exaction,"  and  to  be  the  direet 
outcome  of  understandings  and  agreements 
In  soppreaalon  of  competition  and  In  nn- 
lawful eomhination  in  reatraint  of  inter* 
state  trade,  arrived  at  and  made  effective 
through  the  agency  ol  the  Boutheaatem 
Freight  Aaaodatlon  and  other  affiliated^ 
associations,  and  that  the  acta  of  sncfae 
oombinationa  in  'making  the  advance  of* 
rat^  complained  of  was  the  result  of  a 
conapiracy   unlawful    aa    wall    at    common 
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]xw  ka  under  th*  statotM  of  tha  United 
States.  Averring  tlut  to  permit  tha  going 
Into  effect  of  the  proposed  tujiut  and  un- 
reaeoiwble  rates  would  entail  irreparable 
kw*  and  injury  to  complatnants  and  other* 
■imilarlj  situated,  would  operate  to  the 
prejudice  of  the  publio  interest,  and  would 
bring  about  a  multiplicity  of  suits  for  rep- 
aration, the  bill  prayed  tbe  allowance  of  an 
Injunction  pendeMe  lite,  restraining  the 
putting  into  effect  of  the  proposed  advan- 
ces, and  that,  npon  a  final  hearing,  a  de- 
cree might  be  awarded  perpetually  enjoin- 
ing sneh  advances. 

SpedsUy  appearing  for  the  purpose,  tbe 
various  defendants  respectively  filed  a  plea 
to  the  jurisdiction,  each  defendant  assert- 
ing in  substance  an  exemption  from  being 
sued  in  a  distriot  of  which  it  was  not  an 
Inhabitant.  Demurrers  to  the  pleas  to  tbe 
Jurisdiction  were  sustained.  Thereupon, 
without  waiving  the  benefit  of  tbe  pleas, 
defendants  jointly  demurred  to  the  bill  up- 
on numerous  grounds,  mthont  spedfical- 
ly  passing  on  the  demurrer,  tha  court  heard 
the  application  for  an  injunction  upon  afQ- 
davits  and  documents  submitted  on  behalf 
of  the  complainants,  and  on  August  1, 
1S08,  announced  its  opinion  sustaining  the 
oontention  of  the  complainants,  and  direct- 
ing the  injunction  prayed  to  Issue  upon 
the  eonditioD  that  complainants  should, 
within  ten  days,  present  their  complaint  to 
the  Interstate  Commerce  Commission  for 
investigation  and  determination  of  the  rea- 
BOnableneas  of  the  rates  Involved.  163 
Fed.  738.  Two  days  afterwards  an  order 
was  entered,  in  which,  among  other  state- 
ments, it  was  recited — 
that  the  complainaats,  together  with  other 
persona  in  the  dties  of  Atlanta,  Columbus, 
Borne,  and  Athens,  Georgia,  have  this  day 
Hied  with  tha  Interstate  Commerce  Com- 
mission their  complaint,  praying  ths  Com- 
mission to  investigate  and  determine  tbe 
reasonableness  of  the  rates  involved,  also 

^  to  declare  what   are  Just   and  reasonable 

e  maximum  rates." 

f  'The  order  decreed  that  the  defendants  to 
the  action  and  each  of  them — "be  and  they 
an  hereby  jointly  and  severally  enjoined 
(ram  enforcing  collection  of  the  advance  in 
rates  made  effective  August  1st,  1908,  from 
Ohio  and  Mississippi  river  erosaings,  Nash- 
ville, Tennessee,  and  points  with  relation 
thereto,  to  all  points  within  the  state  of 
Oeorgia,  on  clasaea  B,  C,  D,  and  7,  fresh 
meats,  C,  L,  grain  products,  hay,  and  pack- 
ing-house products;  this  injunction  to  con- 
tinue and  remain  in  force  pending  an  In- 
Tsatigation  and  determination  of  the  rea- 
•onableneM  of  the  rates  Involved,  by  tbe 
Interstate  Commerce  Commission,  or  until 
fnrthar  order  of  tbe  eourt-" 

■n  a  a 


Thereupon  an  appeal  was  takeR  to  th« 
dreuit  eourt  of  appeals  (or  the  fifth  oir- 
cuit.  It  was  there  held  that  the  case  pre- 
sented "for  necessary  consideration  tbe 
proper  construction  of  the  act  to  regulate 
commeree,"  and  that  the  jurisdiction  of  the 
court  did  not  rest  solely  upon  diversity  of 
citizenship  of  the  parties.  The  court,  be- 
ing of  opinion  "that  the  sound  construction 
of  the  different  provisions  of  the  act  to 
regulate  eommerce,  as  amended  and  now  la 
force,  necessarily  forbids  the  exercise  of 
the  Jnriadletion  attempted  to  be  invoked 
by  tiie  bill"  [166  Fed.  218,  219i],  levened 
the  decree  of  the  circuit  court,  and  remand- 
ed the  case  to  that  court  with  instructions 
to  dismiss  the  bill  without  prejudice. 

Assignments  of  error,  eighteen  in  num- 
ber, have  been  filed,  wherein,  in  various 
forms  of  statements,  appellants  assail  the 
action  of  the  drcnit  court  of  appeals  ia 
adjudging  that  the  circuit  eourt  was  with- 
out jurisdiction  over  the  subject-matter  of 
the  bill.  The  appellees  also,  in  the  argu- 
ment at  bar,  press  upon  our  notice,  as  they 
did  below,  tbe  claims  made  in  the  special 
pleas  to  the  jurisdiction  filed  in  the  cir- 
cuit court.  It  is,  of  course,  tbe  duty  of 
this  eourt  to  sea  to  it  that  the  Jurisdiction 
of  the  circuit  court  was  not  exceeded 
(LouUville  &  N.  R.  Co.  v.  Mottlay,  211 
U.  B.  149,  152,  63  L.  ed.  126,  127,  29  Sup. 
Ct.  Rep.  42,  and  cases  dted),  and  we  ahall 
dispose  of  the  case  before  us  by  consider- 
ing and  deciding  the  last-mentioned  ctm-^ 
tention.  The  basis  of  the  claim  that  theO 
dreuit  court  had  not*acquired  jurisdiction* 
over  the  person  of  the  defendants  was  that 
none  of  the  defendants  was  an  inhabitant 
of  the  district  in  which  the  suit  was 
brought,  and  that  the  suit  being  one 
•Srherein  the  Jurisdiction  is  not  founded 
only  on  tbe  fact  that  the  action  Is  ba- 
tween  citiiena  of  diSerent  states,  but  is 
based  also  upon  acts  of  Congreaa  of  tha 
United  States  relating  to  interstate  com- 
merce, and  allied  causes  of  action  arising 
thereunder,"  the  defendant  could  not  b« 
sued  outside  of  the  district  of  which  it 
waa  an  InhabitSLnt.  As  cause  o(  demurrer 
to  the  pleas,  the  oomplalnante  stated  "that 
the  controveray  presented  by  the  bill  Is 
wholly  between  citixens  of  different  states, 
and  is  solely  founded  upon  diversity  of 
eititenshlp."  While  sustaining  the  demur- 
rer, the  dreuit  eourt  yet  declared: 

"It  Is  true  that,  it  this  ease,  the  Illegal- 
ity of  the  alleged  increase  in  rates  must 
necessarily,  in  large  measure,  be  deter- 
nuned  by  the  Federal  law.  The  legality 
or  illegality  of  the  alleged  combination  in 
restraint  of  trade  must  be  determined  by 
the  same  law,  and  It  seems  to  be  conceded 
that,  generally  speaking,  this  court  would 
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aot  hftTe  JnrUdiction  of  these  questions 
fliull7  except  nader  eonditiona  which  do 
not  ezlit  here.  That  ia  to  taj,  the  oonrt 
oui  011I7,  for  fliuJ  detenninstion,  entertain 
the  Federal  question  in  the  district  of 
Vhich  the  defendant*  are  Inhabitants." 
[183  Fed,  736.] 

Despite  these  views,  howerer,  as  the  court 
oonsidered,  if  the  avennenta  of  the  UII 
were  taken  u  true,  there  was  "a  threat- 
aied  and  immediate,  Tiolation  of  the  Fed- 
eral law  at  the  gravest  character  to  a 
large  number  of  people,"  Irreparable  In- 
Jnry  would  be  occasioned  if  the  increaM  in 
rat«a  were  allowed  to  go  into  effect,  and 
M  there  wa«  not  time  for  those  affected  to 
haTe  protection  or  aeek  rECOurse  elsewhere, 
Joriadiction  was  entertained  for  the  pur* 
pose  of  giving  temporary  relief. 

The  pertinent  section  of  the  statute  reg- 
ulating the   original   jurisdiction   of  circuit 
^  eourti  of  the  United  States  is  the  firtt  sec- 
e  Uon  of  the  act  of  Uareb  8,  1876,  chap.  137, 
f  18  SUt.  at  L.  470,  as*aniended  b?  the  act 
of  March  3,  1887,  chap.  S7S,  24  SUt.  at  L. 
662,  as  corrected  hj  the  act  of  August  13, 
1888,  chap.  866,  25  Stat,  at  h.  433,  U.  S. 
Comp.   Stat.   1901,   p.   608,  reading  as   fol- 
lows: 

"That  the  dreuit  eourta  of  the  United 
States  shall  have  original  cognizance,  eon- 
enrrent  with  the  courts  of  the  several 
■tates,  of  all  snits  of  a  civil  nature,  at 
common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  inter- 
«at  and  cost*,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United  State* 
...  or  In  which  there  shall  be  a  oon- 
trovers7  between  oitiaena  of  different 
states.  In  which  the  matter  in  dispnta  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
nun  or  value  aforesaid.  .  .  .  But  .  .  . 
no  aivil  suit  shall  be  brought  before  tither 
of  said  courts  against  anjr  person  bj  any 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant; hut  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  be- 
tween eitizens  of  difTerent  states,  suit  shall 
b«  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant." 

In  Patton  v.  Brsdy,  1S4  U.  S.  608,  46 
L.  «d.  713,  22  Sup.  Ct.  Bep.  493,  discussing 
the  question  a*  to  when  a  cue  may  lie 
said  to  arise  under  the  Constitution  of  the 
United  States,  the  court  observed; 

"Tt  is  said  by  Chief  Justice  Marshall  tliat 
**  case  in  law  or  equity  consists  of  the 
ri^t  of  the  one  party,  as  well  as  of  the  oth- 
er, and  may  truly  be  said  to  arise  under  the 
Constitution  or  a  law  of  the  United  States 
iriieneTer  its  eorract  dedsion  depends  on 


the  bonstrueUon  of  either'  {Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  S78,  6  L.  ed.  257,  2S6) ; 
and  again,  when  'the  title  or  right  set  up- 
by  the  party  may  he  defeated  by  one  con* 
struetlon  of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  oppo- 
site construction.'  Osbom  v.  Bank  ot 
United  SUtes,  9  Wheat.  738,  822,  6  U  ed. 
204,  224.  See  also  Little  York  Oold-Waah- 
ing  A.  Wat«r  Co.  v.  Keyes,  96  U.  S.  199, 
201,  24  L.  ed.  G6S,  S58;  Tennessee  v.  Davis, 
100  U.  8.  267,  26  L.  ed.  G4S;  Wliite  v. 
Qreenhow,  114  U.  S.  307,  29  L.  ed.  199, 
6  Sup.  Ct.  Eep.  923,  962;  New  Orleans,  U. 
&  T.  R.  Co.  V.  Mississippi,  102  U.  S.  135,. 
189,  26  L.  ed.  96,  97."  « 

•In  Tennessee  v.  Davit,  supra,  the  eonrt* 

"What  constitutes  a  case,  thus  arising 
[under  the  laws  of  the  United  States]  was 
early  defined  in  the  case  cited  from  S 
WheaL  [Cohen  v.  Virginia].  It  is  not  mere- 
ly where  a  party  comes  into  court  to  demand 
something  conferred  upon  him  by  the  Con- 
stitution or  by  a  law  or  treaty.  A  case  con- 
sists of  the  right  of  one  party  as  well  as  the 
other,  and  may  truly  be  said  to  arise  under 
the  Constitution  or  a  law  or  a  treaty  of 
the  United  States  whenever  its  oorrect  de- 
cision depends  upon  the  eonstruction  of 
either.  Chaea  arising  under  the  laws  of  tbe 
United  States  are  such  as  grow  out  of  tbe 
l^lslation  of  Congress,  whether  they  oon- 
stituto  the  right  or  privilege  or  claim,  tbe 
proteotlon  or  defense  of  the  party,  in  whole 
or  In  part,  by  whom  they  are  asserted. 
Story,  Const.  |  1647;  Cohen  r.  Virginia,  < 
Wheat.  S79,  G  L.  ed.  286.  It  was  said  la 
Osbom  Y.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  'when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended 
by  the  Constitution  forms  an  ingredient  of 
the  original  cause,  It  is  in  the  power  of 
Congress  to  give  the  dreuit  courts  }url** 
diction  of  that  causa,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved  in 
it.'  And  a  ease  arises  under  the  laws  of 
the  United  State*  when  it  arises  out  of  the 
implication  of  the  law." 

In  eases  of  the  eharacter  of  tbe  one  at 
bar,  the  rulings  of  the  lower  Federal  court* 
have  uniformly  been  to  the  effect  that  Uiey 
arose  under  the  Constitution  and  laws  of 
the  United  States.  Tift  v.  Southern  R. 
Co.  123  Fed.  789,  793;  Northern  P.  R.  Cto. 
V.  Pad  fie  Coast  Lumber  Mfrs.  Asso.  91  0. 
0.  A.  39,  165  Fed.  1,  9;  Memphis  Cotton 
Oil  Co.  V.  Illinois  C.  R.  Co.  164  Fed.  290, 
292;  Imperial  Colliery  Co.  v.  Chesapeak* 
ft  0.  R.  Co.  171  Fed.  589.  And  see  Sun- 
derland Bros.  T.  Chicago,  R.  I.  &  P.  E.  Oob 
168  Fed.  877;  Jewett  Bros.  &,  Jewett  t. 
Chicago,  M:  a  St.  P.  R.  Co.  156  Fed.  IflO. 
W*  are  of  opinion  that  the  ease  before  us 
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a»j  properly  b«  said  to  be  one  ariilag  un- 
do' «  Iaw  or  ivn  of  the  United  SUte*.  A« 
■aid  b7  Taft,  Circuit  Judge,  in  Toledo,  A. 
A.  ft  N.  M.  B.  Co.  V.  PennB7lvftn!ft  Co.  19 
Lit, A.  387,  e  Inters.  Com.  Rep.  B23,  S4  Fed. 
7SD: 
S  "^t  la  ImmaterUI  what  righta  tho  oom- 
a  plsinant  would  liave  'bad  before  the  pae- 
■Age  of  the  fntentate  cammeree  law.  It 
!•  sufficient  that  Congress,  In  the  constitu- 
tional exercise  of  power,  haa  given  the 
ftoeitive  sanction  of  Federal  law  to  the 
Tlghta  secured  in  the  statute,  and  an;  ease 
faiTolTlng  the  enforcement  of  those  rights 
i>  a  case  arising  nnder  the  laws  of  the 
Onited  States." 

The  object  of  the  bill  was  to  snjoln  al- 
ibied unreasonable  rates,  threatened  to  be 
exacted  by  carrier*  subject  to  the  aet  to 
legulate  commerce.  The  right  to  be  ex- 
empt from  such  unlawful  exactions  la  one 
protected  bj  the  act  In  qneetlon,  and  the 
purpose  to  arail  of  the  benefit  of  that  aot, 
as  w«Il  as  of  the  anti-trust  act,  is  plainly 
Indicated  hj  the  aTerments  of  the  bill.  Of 
neeessitf,  in  determining  the  right  to  the 
relief  prayed  for,  a  eonstructlon  of  the  act 
to   regulate   commerce    waa   essentially  In- 

Tbe  jurisdiction  of  the  dreuit  court  not 
iMing  invoked  solely  upon  the  ground  of 
divereitjr  of  citEzenahip,  It  inevitably  fol- 
tows  that,  aa  there  was  no  waiver  e(  the 
'exemption  from  being  sued  In  the  court  be- 
low, that  court  was  without  jurisdiction  of 
tiM  persons  of  the  defendants.  Ba  Kaaabey 
A  H.  Co,  160  U.  8.  221,  40  L.  ad.  402,  16 
8np.  Ct.  Rep.  273;  Re  Hoore,  209  U.  B.  490, 
62  L.  ed.  904,  28  Sop.  Ct.  Rep.  686,  706; 
Western  Loan  ft  Ssv.  Co.  v.  Butt*  ft  B. 
Consol.  Mln.  Co.  210  U.  8.  968,  69  L.  ed. 
1101,  28  Sup.  Ct.  Bap.  790.  In  the  first 
«aas,  the  question  involved  waa  aa  to  the 
Jurisdiction  of  the  United  States  eiroult 
«anrt  for  the  southern  district  of  Hew  York 
vrer  an  action  brought  in  that  court  by  a 
eorporation  of  Pennsylvania  against  a  cor- 
poration of  Mftssachusetta,  having  Ita  prln- 
eipal  place  of  business  In  New  Torle  city, 
Itx  infringement  of  a  trademark.  In  the 
«>une  of  the  opinion  it  was  said  (pp.  S9S, 
119,  290): 

'^nt   when   this   suit  was  brought,  the 
Ant   section  of  the  jndldary  aet  of   1876 
bad  been  amended  by  the  act  of  Uareh  3, 
1887,   chap.   373,  as  corrected  by  the   set 
of  August  IS,  1888,  ehap.  866,  In  the  parts 
above  quoted,  by   substituting  for  the  ju- 
risdictional  amount    of   8600,    exclusive    of 
eoats,   the  smount  of  12,000,  exelusive  of 
^Interest   and    costs;    and    by    striking    out, 
e  ftfter  the  clauae,  'and  no  dvll  auit  shall  be 
•  brought  befDre*eltber  of  said  courts  against 
■iy  person  by  any  original  prqosst  nx  pn- 


seeding  in  any  other  dlstriet  than  that 
whereat  ha  Is  an  inhabitant,'  the  alterna- 
tive, 'or  In  whieh  he  shall  be  found  at  the 
time  of  serving  euch  process  or  commeno- 
Ing  euch  proceeding,'  and  by  adding,  tnit 
where  the  jurisdiction  is  founded  only  aa  the 
fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only 
Ln  the  district  of  the  residence  of  «ther  the 
plaintiff  or  the  defendant.'  14  Stat  at  L. 
663;    26  Btat.  at  L.  433. 

"The  last  clause  Is  added  by  way  of  pro- 
viso to  the  next  preceding  clause,  which,  in 
ita  present  form,  forbid*  any  suit  to  be 
brought  in  any  other  district  than  that  of 
whieh  the  defendant  is  an  inhabitant;  and 
the  effect  Is  that,  in  every  suit  between 
citlfens  of  the  United  States,  when  the 
jurisdiction  is  founded  upon  any  of  the 
grounds  mentioned  in  this  section,  other 
than  the  dtisenshlp  of  the  parties,  it  must 
be  brought  in  the  district  of  which  the  de- 
fendant is  an  inhabitant;  but  when  tits 
jurisdiction  is  founded  only  on  the  fact 
that  the  parties  are  dtisens  of  different 
states,  the  suit  shall  be  brought  In  the  dis- 
trict of  which  either  party  la  an  inhabitant. 
And  It  is  eatabllshed  by  the  decisions  of 
this  eonrt  that,  within  the  meaning  of  this 
act,  a  corporation  cannot  be  considered  a 
eitlsen,  an  Inhabitant,  or  a  resident  of  a 
state  in  which  it  haa  not  been  Incorporatedf 
and,  consequently,  that  a  corporation  in- 
corporated in  a  state  of  tfae  Union  cannot 
be  eompelled  to  answer  to  a  dvil  salt,  at 
law,  or  In  equity,  in  a  circuit  oonrt  of  tha 
United  States,  held  in  another  state,  even 
if  the  corporation  haa  a  usual  place  of  busi- 
ness in  that  state.  MeConnick  Harvesting 
Macb.  Co.  V.  Walthers,  134  U.  5.  41,  48, 
33  L,  ed.  883,  834,  ID  Sup.  Ct.  Bep.  48St 
Shaw  T.  Quincy  Min.  Co.  146  U.  S.  444, 
36  L.  ed.  768,  18  Sup.  Ct.  Rep.  836;  South- 
ern P.  Co.  T.  Denton,  146  U.  S.  202,  36  L. 
ed.  943,  18  Bnp.  Ct  Rep.  44.  Those  casea, 
it  Is  true,  were  of  the  class  in  which  the 
Jurisdiction  la  founded  only  upon  the  fact 
that  the  parties  are  dtlxens  or  corporations 
of  different  states.  But  the  reasoning  on 
whioh  they  proceeded  is  equally  applica- 
ble to  tha  other  class,  mentioned  in  the 
same  section,  of  suits  arising  under  the 
Constitution,  laws,  or  trestles  of  the  Unit-H 
ed*Stateaj  and  tha  only  difference  Is  that,* 
by  ths  very  terms  of  the  statute,  a  suit  of 
this  dass  is  to  be  brought  in  the  district 
of  which  the  defendant  is  an  Inhabitant, 
and  cannot,  without  the  consent  of  the  de- 
fendant, he  brought  in  any  other  district, 
even  in  one  of  whloh  the  plaintiff  Is  aa  in- 
habitant- 

TUa    salt,    then,    assuming    It    to    be 
maintainable  under  the  aet  of  1881   [» 
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SUt.  at  L.  GD2,  chap.  138,  U.  S.  Comp. 
Stat.  1901,  p.  3401],  is  one  of  which  the 
courtB  of  the  United  State*  hav*  JDrisdic- 
tioii  eouemrently  vith  the  oourte  of  the 
■everal  statea.  The  only  axiating  aot  of 
Congreci  which  enables  It  to  be  brought  in 
the  circuit  court  of  the  United  Stataa  !■ 
the  act  of  1888.  The  miit  eomei  witlijn 
the  terma  of  that  act,  both  as  ariiing  under 
a  law  of  the  United  State*  and  as  being 
between  utlEena  of  different  states.  In 
either  aspect,  hj  the  proviaionaof  the  same 
act,  the  defendant  cannot  be  oompelled  to 
anawer  in  a  district  of  which  neither  the 
dafendant  nor  the  plaintiff  ii  an  inhabit- 
ant. The  objectlcm,  ha*liig  been  aeaaon- 
mbiy  taken  b;  the  defendant  eorporation, 
appearing  ■peeiall;  for  the  purpose,  waa 
ri^tl;  sustained  bj  the  dreuit  court." 

We  are  of  opinion  that  the  juriadictional 
statute  of  18S8  is  applicable,  even  npon  the 
aasumption  that  the  causa  of  action  waa 
alone  cognizable  in  a  court  of  the  United 
Statea,  ai  the  particular  renue  of  the  ac- 
tion was  not  provided  for  elsewhere  than  in 
that  statute. 

The  pleas  to  the  jurisdiction  of  the  dr- 
euit court,  having  been  seasonably  made, 
should  have  been  auatained  and  the  bill  dla- 
misaed  without  prejudice,  for  want  of  ja- 
riediction  over  the  persons  of  the  defend- 
ants. As,  howsTer,  practically  the  same 
result  will  be  reached  by  the  decree  entered 
in  the  dreuit  court  of  appeals,  which  or- 
dered the  reversal  of  the  decree  of  the  dr- 
euit court,  and  remanded  the  cause,  with 
Instructions  to  dismiss  the  bill  without 
prejudice,  we  atBrm  that  decree  without 
expressing  an  opinion  at  to  the  merits  of 
the  reasoning  up<m  which  it  was  based. 
^    Affirmed. 

!P  *  Mr.  Justice  Harlan,  dissenting: 

I  cannot  agree  to  the  opinion  in  this  case, 
and  will  briefly  state  the  ressona  for  my 
diaaenting. 

The  plointiffa  in  error,  eitjEens  of  Geor- 
gia, brongbt  this  suit  in  equity  In  the 
dreuit  court  of  the  United  States  for  the 
■outbem  district  of  Georgia,  against  the 
defendants  in  error,  corporationa  of  several 
different  atatea  other  than  Georgia.  The 
relief  sought  was  a  decree  enjoining  those 
corporation  a  from  putting  In  force  and 
maintaining  In  Greorgia  certain  rates  estal>- 
lished  by  agreement  among  themselves.  It 
seems  to  me  that  this  ease  could  have  been 
disposed  of  upon  the  authority  of  Balti- 
more &  O.  R.  Co.  T.  United  States,  recently 
dedded  [21S  n.  B.  481,  B4  I.,  ed.  — ^,80  Sup. 
OL  Rep.  lU],  in  whldi  the  court  held.  In  sub- 
stance, that  shippers  who  complain  of  rat«a 
adopted  by  interstate  carrier*  cannot  ob> 
tain  relief  by  an  original  suit  brought  in 


any  court.  Federal  or  state,  bnt  must  maka 
application,  at  the  outset,  to  the  Interstata 
Commerce  Commission.  This,  I  think,  to- 
all  that  need  have  been  aald ;  for,  whatever 
interpretation  waa  given  to  the  judiciary 
act  of  188S  [25  Stat,  at  L.  433,  chap.  866, 
U.  B.  Comp.  Stat.  1901,  p.  EOS],  the  dreuit 
court  would  have  been  required,  under  th» 
ease  just  dted,  to  decline  jurisdiction.  Bnt 
the  court,  in  its  wisdom,  does  not  refer  to- 
this  view  of  the  cam,  and  deems  it  oeeea- 
aary  to  determine  whether  the  plaintiffs, 
dtizens  of  Georgia,  may,  under  the  judidary 
act  of  tSSS,  considered  alone,  invoke  the 
jurladietlon  of  the  drcnit  court,  held  i& 
that  state,  against  the  defendant  corpora- 
tions of  other  states. 

If  I  correctly  Interpret  the  opinion  of  th* 
eourt,  it  proceeds  on  the  theory  that  if  th» 
action  had  been  founded  alone  on  diversity 
of  citiienship,  the  sait~althongh  the  de- 
fendants were  corporations  of  other  states 
—could  have  been  maintained  in  the  United 
States  circuit  court  sitting  In  Georgia,  that 
being  the  state  of  the  residence  of  the 
plaintiffs.  But  as  the  plaintiffs  were  so 
unfortunate  as  to  possess,  and,  in  tfaeir 
pleadings,  to  assert,  In  addition  to  dWeral- 
ty  of  dtixenship,  a  Federal  right,  and  to^ 
seek  to  have  that  right  protected  by  the  <* 
"Federal  court  against  the  illegal  acts  of  • 
the  defendant  corporations,  they  must  now 
either  go  into  a  state  court  of  Geor^a,  la 
order  to  obtain  the  desired  relief,  or  go  to 
the  respective  states,  however  distant, 
which  Incorporated  the  defendants,  and  sue 
there.  Certain  cases  are  referred  to  as  re- 
quiring this  oonstruetion  of  the  act  of  1888, 
— MoCormick  Harvesting  Afach.  Co.  t. 
Walthers,  134  U.  8.  41,  33  L.  ed.  833,  1» 
Sup.  Ct.  Rep.  48G;  Shaw  v.  Quincy  Min. 
Co.  14C  U.  S.  444,  36  L.  ed.  768,  12  Sup. 
Ct.  Rep.  93G;  and  Re  Keasbe;  £  M.  Co.  ISO 
U.  8.  221,  40  L.  ed.  402,  16  Sup.  Ct.  Rep. 
273.  Bnt  I  cannot  perceive  that  there  waa 
in  either  of  those  caaes  such  a  question  as 
the  one  just  stated.  Neither  of  them  aetn- 
ally  involved  or  dedded  any  such  question. 
The  McCormIck  Case  was  a  suit  in  the  cir- 
cuit court  of  Nebraska,  by  a  citizen  of  that 
state,  against  an  Illinois  corporation,  hav- 
ing an  agent  in  Nebraska.  The  defendant 
pleaded  that,  oa  it  was  not  an  inhabitant 
of  Nebraska,  it  could  not,  under  the  act  of 
I8SS,  be  sued  in  that  state.  But  this  plea 
was  overruled  by  the  eourt  below,  and  this 
court  held  that  the  UcCormick  Company, 
although  not  an  Inhabitant  of  Nebraska, 
was  liable  to  Ije  sued  in  the  Federal  court 
held  in  the  state  of  the  plaintiff's  residenoe. 
Nothing  more  was  involved  or  dedded  in 
that  case.  The  Shaw  Case  was  a  dvil  suit 
brought  in  the  Federal  court  sitting  Is 
New  York,  by  a  dtisen  of  Massachnaetta 
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agnlnct  ft  dtlMn  of  ICahigajt.  But  al- 
though tha  p«rtl«i  ware  dtlEeni  of  differ- 
out  statcB,  nelthor  the  plaJntUT  oor  the  de- 
fuidftiit  Toaided  in  or  wu  b  dtiKon  of  the 
■tste  in  wMdk  the  suit  woa  brought.  What 
WM  really  iiiTolred  ia  that  OMe,  and  what 
waa  dedded,  appear*  from  the  Uit  para- 
paph  of  the  opinion  of  thfa  court,  aa  fol- 
lowa:  "All  that  ii  now  decided  ia  that,  un- 
der the  ezliting  aet  of  Congresa,  a  eorpora- 
tlon  Incorporated  in  one  atate  onlj  oannot 
be  compelled  to  anawer  in  a  dreult  court 
of  tha  United  Statea  held  in  another  atata, 
in  which  it  haa  a  naual  place  of  huaineu, 
to  a  elvil  anlt,  at  law  or  in  eqnitj,  brought 
ty  a  oitieeM  of  a  different  ttate."  In  the 
Eeaabey-Hattiaon  Caae  It  appeara  that  the 
niit  WM  brought  in  the  Federal  eonrt  of 
New  York  by  a  PennsylTaoIa  corporation 
M  againat  a  Uauachosetta  corporation.  What 
•  the  eonrt  a^d  leavea  no  doubt  aa  to  what 
waa  intended  to  be  dedded.  It  aaid:  Thi« 
anlt,  then,  aaanming  it  to  he  maintainable 
vndar  the  act  of  1881  [El  SUt.  at  L.  501, 
diap.  18S,  U.  S.  Comp.  Stat.  1901,  p.  8401], 
ia  one  of  which  the  courta  of  the  United 
Statea  hare  Jurisdiction  eoncnrrently  with 
the  eonrta  of  the  aeveral  atatea.  The  only 
i>^Tt'"g  act  of  Congreaa,  which  enablea  it 
to  be  bronght  in  the  circuit  conrt  of  tha 
United  SUtea,  ia  the  aet  of  18SS.  Tbla 
■nit  cornea  within  the  tonus  of  that  act, 
both  aa  arialng  nnder  a  law  of  the  United 
Btatea  and  aa  being  between  dtluna  of 
different  atatea.  In  either  aapeet,  by  the 
provlaiona  of  the  aame  act,  the  defenilnnt 
aannot  b«  compelled  to  anawer  in  n  diatrict 
of  which  luithar  the  defondant  Mor  thoplain- 
Hff  U  an  inltabitant.''  Whaterer  general 
exproulona  are  to  be  found  in  the  opinloni 
In  the  caeea  dted,  neither  of  thoae  caeee 
ia  an  anthority  for  the  broad,  unqualifled 
statement  that  the  United  Statei  circuit 
eovrt  held  in  a  atate  of  which  the  plain- 
ttff  la  a  dtlcen  may  not  take  cogniiance 
of  a  auH  hronght  by  him  In  a  Federal  eourt 
Bgainat  a  corporation  of  another  ttate, 
where  anch  auit  preaenta  a  eontroveray  1>e- 
twean  dtizena  of  dJfTerent  state  b  and, 
tm  addition,  diseloaea  the  fact  that  the  plain- 
tiff dalms  a  Federal  right  which  needs  to 
be  protected  against  the  wrongful  or  tllegsl 
aeta  of  the  defendant  corporation.  This 
prop<wltion  ia,  of  course,  subject  to  the  con- 
dition that  the  foreign  corporation,  by  hsT- 
Ing  an  agency  in  Georgia  or  otherwise,  can 
be  reached  by  some  process  and  brought 
into  the  Federal  court  sitting  in  Georgia. 
It  la  inconceivable,  I  think,  that  Congresa 
Intended  to  deprive  the  Federal  court  sit- 
ting in  the  state  of  the  plaintiff's  residence 
«f  joriadlctlon  to  protect  his  Federal  right, 
■Imply  becante  it  appeara  from  the  record 
that  the  defendant  and  the  alleged  wrong- 


doer are  dtizena  of  different  atatea.  It 
neeeaaarHy  followa  from  the  opinion  of  the 
conrt  la  thia  eaae  that  where  a  citizen  of 
another  state  ia  aued  In  a  atate  court,  and 
the  ault  Involves  a  Federal  right  claimed 
by  the  plaintiff,  the  defendant  cannot  ro- 
moTe  the  case  to  the  Federal  court,  but 
tntMt  remain  in  the  state  court  of  original 
juriadictlon,  and  there  defend  his  asserted^ 
Federal  right.  The  state  court  might  wellg 
say,  undertthe  opinion  just  delivered,  that* 
although  the  cootroversy  between  the  par- 
tie*  involve*  Federal  rights,  and  presents 
a  eontroveray  between  dtliena  of  different 
state*,  aa  well  as  one  arieing  under  the 
Conatltutlon  and  laws  of  the  United  Statea, 
it  is  a  suit  of  which  the  Federal  court  could 
not  take  cognizance  by  removal.  We  so 
say  beeanse  such  a  case  could  not,  under 
the  court'*  present  view  of  the  act  of  18  S8, 
have  been  originally  brought  In  that  court, 
and  because,  according  to  the  settled  doo- 
trlnea  of  tids  court,  no  oase  can  be  removed 
from  a  state  court  to  a  Federal  court  which 
could  not  have  been  originally  brought  In 
the  latter  court.  Tennessee  v.  Union  ft  P. 
Bank,  152  U.  S.  464,  88  L.  ed.  611,  14  Sop. 
Ct.  Rep.  6E4;  Arkansas  v.  Kansas  ft  T. 
Coal  Co.  188  U.  B.  18E,  48  L.  ed.  144,  2S 
Bup.  Ct.  Rep.  47j  Joy  y.  Bt.  Louis,  SOI  U. 
S.  340,  341,  60  L.  ed.  780,  781,  26  Sup. 
a.  Rep.  478. 

I  recognize  the  fact  that  the  act  of  18S8 
was  not  drawn  with  predaion.  Bnt  I  am 
of  opinion  that,  aa  the  act  gives  the  drcult 
oourt  original  jurlsdietion,  concurrent  with 
the  courta  of  the  aeveral  atatea,  "of  all 
auita  of  a  civil  nature,  at  common  law  or  In 
equity,  where  tha  matter  In  dispute  ex- 
ceeds, exdnsive  of  interest  and  costs,  the 
sum  or  value  of  02,000  ...  in  wlijeh 
there  shall  be  a  controversy  between  dti* 
Kens  of  different  states,"  the  Intention  of 
Congresa  would  be  best  effectuated  by 
holding  that  the  jurisdiction  of  the  drcuit 
court  I*  not  esclnded.  In  a  controversy  be- 
tween dtizena  of  different  atates,  simply 
because  the  plaintiff,  who  sued  in  the  Fed- 
eral court  held  In  the  atate  of  his  residence, 
asserts  a  Federal  right  and  seeks  to  have 
it  protected  agolnat  the  Illegal  acts  of  the 
defendant,  a  citluu  of  another  state;  pro- 
vided, always,  that  the  defendant,  If  a  cor- 
poration of  another  state,  may,  tlirough 
agents  conducting  its  business  in  the  state 
where  the  suit  Is  brought,  be  reached  by 
the  process  of  the  court,  and  subjected  to 
its  authority.  The  presence  in  the  mm  of 
a  Federal  right  asserted  by  the  plainlllT 
ought  not  to  prejudice  him,  and  does  not,  I 
think,  alter  the  fact  that  the  controversy 
is  one  of  which  a  drcult  court  may  take 
cognizance,  because  It  i*  a  controversy  h^ 
tween  dUzen*  of  different  statea. 
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ComiEBcx  it  69*)— GonffnTunoHAi;  LA.ff 
(I  2S7*)— FoauGif  Gobpobations—Statb 
ExcLUBion  gnou  Do  ma  Looai.  Bdbinbu 
—Due  E^ocess  ot  Iii.w. 
Th*   exftotion   from   a   foreign   tolc^nph 
eompiJiT  for  tho  beneflt  of  the  permajieiit 
•ehool   fund,   tmder   the  Buthority  of  Eut. 
Oen.  Stat.  1901,  p.  2S0,  of  t.  "ehsrter  fee" 
of  ft  giren  per  cent  of  ita  entire  authorined 
eft[dta1  stock,  aa  a  condition  of  eontinulna 
to  do  loeal  businesa  in  the  state,  ii  InTalid 
1Uid«r  the  conunerce  and  dne-nroceu-of-law 
elauaa*  of  the  Federal  Constitution,  u  ne( 
•arilj  amounting  to  a  burden  and  tax 
tbe  companT'e  )nteratat«  busineBi  and  on 
property  located  or  used  outside  the  state. 

[Ed.  Nots.— For  otber  cues,  ue  Gommeroa. 
Cent.  Dig.  t  HE;  Dec.  Dig,  |  ea-.'  CoDitltuUoiul 
Law.  Ctat.  Dig.  H  SU,  «C6;    Dao.  Dig.  I  ZST.*! 

[No.  4.J 

Argaed  Mureh  17,  18,  ISOg.    Dedded  Ju- 
vMij  17,  1010. 

IN  EREOR  to  the  Supreme  Court  of  tlie 
State  of  Kansas  to  review  a  decree  re- 
■traluing  a  foreign  telegraph  eompany  from 
traneactlng  local  buainees  in  the  state, 
etpt  BO  far  as  the  company's  duties  bo 
eontracts  with  the  United  States  abonld  be 
affected.    Referaed. 

See  same  ease  below,  76  Kan.  000,  90  Fae, 
UO. 

Statement  by  Ifr.  Justice  Eterlan: 
•  *  This  action  was  brought  by  the  state  of 
Caiuas  in  one  of  Its  courts  against  the 
Westers  Union  Telegraph  Company,  a  New 
York  corporation,  to  obtain  a  decree  ouEting 
and  restraining  that  corporation  from  doing, 
In  Kaniag,  any  telegraphic  businesa  that 
was  wholly  internal  to  that  state,  and  not 
pursuant  to  some  arrangement,  or  to  meet 
its  contracts  with,  or  obligations  to,  the 
government  of  the  United  States.  Upon 
the  petition  of  the  telegraph  eompany  the 
ease  was  removed  to  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas. 
But  It  was  thereafter  remanded  to  the  state 
oonrt,  where,  upon  a  demurrer  to  the  answer, 
m  final  decree  was  rendered,  prohibiting  and 
enjoining  the  telegraph  eompany  from 
transacting  intrastate  buainess  in  Kansas  as 
a  corporation,  the  decree,  however,  not  to 
affect  the  company's  duties  to  or  contracts 
with  the  United  States.  From  that  decree 
the  preeent  writ  of  error  was  prooecnted. 

The  state  contends  that  the  decree  is  In 
•xaet  conformity  with  certain  provisions  of 
the  Kansas  statutes  to  be  found  in  the 
Qaneral  Statutes  of  that  atata  of  1901,  title, 


'Y^irporations,'*  p,  2S0,  and  the  GenertU 
Statutes  of  190G,  p.  284.  Those  provisions, 
or  the  ones  directly  involved  here,  originated 
In  an  act  known  as  the  Bush  act,  passed 
at  a  special  session  of  the  le^lature  in 
1S98.  I«WB  of  Kansas,  Special  Besaion, 
p.  27. 

The  iaanes  raised  by  the  pleadings  arise 
out  of  the  above  statutes.  Under  tboM 
atatntea,  a  state  charter  board  was  organ- 
ized and  its  powers  defined.  That  board 
was  authorized  to  receive  applications  from 
corporations  of  other  state*,  territories,  or 
countries  seeking  permission  to  engage  in 
business  as  foreign  corporations  in  KuiiMie. 
Any  such  corporation  was  reqnired  in  its 
application  to  set  forth  a  eertifled  copy  of 
its  charter  or  articles  of  incorporation,  the 
place  where  its  principal  ofllce  or  place  of 
business  was  to  be  located,  the  full  nature 
and  character  of  the  buelness  In  which  It 
proposed  to  engage,  the  names  and  ad- 
dresses of  its  officers,  trustees,  or  direotors 
and  stockholders,  with  a  detailed  statement 
of  its  assets  and  liabilities,  and  such  other 
information  as  the  board  might  require  In 
'order  to  determine  the  solvency  of  the  cor-  7 
poratlon.  The  statute  further  provided  that 
the  application  should  be  accompanied  by 
a  fee  of  |2E,  to  be  known  as  an  application 
fee,  and  that  it  should  be  a  condition  prec- 
edent to  obtaining  authority  to  transaet 
business  in  the  state  that  the  corporation 
should  file  In  the  ofBce  of  the  secretary  of 
state  Its  written  consent.  Irrevocable,  that 
actions  might  be  brought  against  it  In  the 
proper  court  of  any  oonnty  in  the  state 
(in  which  the  cause  of  action  arose,  or  in 
which  the  plaintiff  resided),  by  servioe  of 
process  on  the  secretary  of  state,  and  stipn- 
lating  that  mcb  service  should  he  valid  and 
binding  as  it  due  servioe  had  been  mada 
upon  the  president  or  chief  officer  of  the 
corporation.  Every  foreign  eorporation 
then  doing  business  In  the  state  was  re- 
quired, within  thirty  days  from  the  taking 
effect  of  the  aet,  to  file  with  the  secretary 
of  state  the  specified  written  eonsenL  Kan. 
Gen.  Stat.  1901,  |  ISOl.  If  the  charter 
board  determined  that  the  foreign  company 
seeking  to  do  business  in  the  state  was  or- 
ganised in  accordance  with  the  laws  under 
which  it  was  created,  that  Its  capital  was 
unimpaired,  and  that  it  was  organized  for 
a  purpose  for  which  a  domestic  corporation 
might  be  organised  In  Kansas,  then  the 
board  was  directed  to  grant  the  applica- 
tion, and  by  its  secretary  issue  a  certificate, 
setting  forth  the  granting  of  the  applica- 
tion to  engage  In  business  in  the  state,  as 
provided  in  the  statuU     Id.  g  12GE. 

Then  come  these  important  sections  i 
'Bach  corporation  which  fans  received  an- 
thority  from  the  charter  b<iard  to  organin 
1.  Diss.  IMT  to  date,  *  ttVr  Indaie* 
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■hall,  before  filing  ita  charter  with  the  leo- 
letarj  of  itate,  aa  prorided  by  law,  pay  to 
the  atate  treasurer  of  Kaaiaa,  for  the  bene- 
fit of  the  permanetit  tehool  fund,  a  charter 
fae  of  1/10  of  1  per  omt  of  if  authorized 
capital,  upon  the  flrat  $100,000  of  its  oapi- 
tat  itook,  or  any  part  thereof;  and  upon  the 
next  $400,000,  or  any  part  thereof,  I/IO  of 

I  per  cent;  and  for  each  million  or  major 
part  thereof  over  and  alMTe  Uw  aum  of 

P«EO0,O00,  $200.  ...  In  add{tion*to  the 
charter  fee  herein  provided,  the  Mcretarj' 
of  atate  ahall  collect  a  fee  of  B.fiO  for 
filing  and  recording  each  charter  containing 
not  to  exceed  ten  folioa,  and  an  additional 
fee  of  2G  eente  for  eaah  folio  in  excel 
ten  contained  in  any  charter.  The  fee  for 
filing  and  recording  a  charter  shall  ale 
entitle  the  corporation  to  a  certified  copy 
of  ita  charter.  All  the  provieions  of  this 
Mt,  including  the  payment  of  the  fees  here- 
in provided,  ihall  apply  to  foreign  corpora- 
tlooa  ateking  to  do  inuineM  in  thit  ttata, 
except  that,  in  lieu  of  their  charter,  they 
•Iiall  file  with  the  aeoretarjr  of  atate  a  cer- 
tified copy  of  their  charter,  executed  by 
the  proper  officer  of  the  atate,  territory, 
or  foreign  country  under  whoie  laws  they 
are  Incorporated;  and  any  corporation 
plying  for  a  renewal  of  Ita  charter  ihall 
comply  with  all  the  proTiaiona  of  this  act 
In  like  manner,  and  to  the  aame  extent, 
fa  herein  provided  for  the  chartering  and 
organizing  of  new  corporations."  "Any  cor- 
poration organized  under  the  lawe  of  an- 
other atate,  territory,  or  foreign  country, 
and  authorized  to  do  buaineaa  in  thie  atate, 
ahall  be  aufajeet  to  the  aame  provlaiona,  ju- 
dicial control,  reatrlctione,  and  penaltlea,  ex- 
cept aa  herein  provided,  aa  corporattona  or- 
ganized onder  the  law*  of  this  itate."     Id. 

II  1284,  1ZS7. 

By  another  aeotion  it  ia  made  the  duty 
of  each  corporation  doing  buaineaa  for  profit 
in  Kanaaa,  exoept  baaldng,  inaorauoe,  and 
railroad  corporattona,  annually,  on  or 
fore  August  Ist,  "to  prepare  and  deliver  to 
the  aecretary  of  state  a  complete  detailed 
■tatement  of  the  condition  of  auch  oorpora- 
tion  on  the  30th  day  of  Jtme  next  preceding. 
Such  atatement  ahall  act  forth  and  exhibit 
the  following,  namely:  let.  The  authorized 
capital  stock.  2d.  The  paid-up  capital  stock, 
td.  The  par  value  and  the  market  value 
per  ahare  of  aaid  stock.  4th.  A  complete 
and  detailed  atatement  of  the  asseta  and 
liabilities  of  the  corporation.  6tb.  A  full 
and  complete  llet  of  the  stockholders,  with 
the  postofflce  address  of  each,  and  the  num- 
ber of  sliares  held  and  paid  for  by  each. 
6th.  The  namee  and  poatolDce  addresses  of 
r  the  officers,  trustees,  or  directors  and'man- 
ager  elected  for  the  enauing  year,  together 
with  a  eertifleate  of  the  .time  and  mannw 


'  in  which  such  election  waa  held.  .  .  . 
And  such  failure  to  file  such  statement  by 
any  eorporation  doing  buaineaa  in  ttiis  state, 
and  not  organiaed  under  the  laiM  of  thi» 
Itate,  shall  work  a  forfeiture  of  ita  right  or 
authority  to  do  buainess  in  thia  state,  and 
the  charter  I>osrd  may,  at  any  time,  de- 
clare auch.  forfeiture,  and  shall  forthwith 
publish  such  declaration  in  the  official  state 
paper.  ...  No  action  shall  be  main- 
tained or  recovery  had  in  any  of  the  courts 
of  this  state  hy  any  corporation  doing  busi- 
ness in  this  state  without  first  obtaining 
the  certificate  of  the  aecretary  of  atate  that 
statements  provided  for  in  this  section  have 
been  properly  made."     §  12S3. 

Under  ttiis  statute,  the  Western  Union 
Telegraph  Company  made  application  to  the 
charter  board  for  permission  to  engage  in 
business  in  Kansas  as  a  foreign  corporation, 
stating  that  the  amount  of  its  capital  stock, 
fully  paid  up  in  oaah,  was  9100,000,000. 
With  that  application  the  company  depoa- 
ited  with  the  secretary  of  stats  the  specified 
fee  of  $26,  and  also  its  written  consent, 
irrevocable,  in  the  prescribed  form,  aa  to 
suits  brought  against  it,  In  the  courts  of 
the  state,  by  service  of  process  on  that  of- 
ficer. In  reference  to  that  consent,  the 
company.  In  its  anawer,  said:  "It  made  such 
written  aulimiBsion  to  service  and  paid  such 
application  fee  voluntarily,  and  «a  gratia, 
uid  out  of  a  desire  to  avoid  the  appearanca 
of  not  complying  with  the  reasonable  regn- 
lations  of  the  state  of  ICanaas,  made  irith 
reference  to  its  own  corporations;  but  de- 
nies that  said  payment  and  that  said  writ- 
ten submissioD  were  obligatory  upon  it,  or 
were  necessary  or  essential  aa  a  condltloD 
precedent  to  its  continuing  to  transact  buai- 
neaa within  the  atate  of  Kansas,  both  state 
and  interstate." 

The  charter  hoard  granted  the  application 
of  the  telegraph  company,  but  its  order  to 
that  effect,  made  AprU  &tb,  1906,  recited 
that  the  application  be  granted  and  the  ap- 
plicant* authorized  and  empowered  to  trans-* 
act  the  buainess  of  receiving  and  transmit- 
ting measages  by  telegraph  within  the  state 
of  Kanaas,  and  transacting  within  the  said 
state  ita  business  of  a  telegraph  company, 
provided  that  the  order  should  not  take  ef- 
fect and  no  certificate  of  authority  ahould 
issue  or  be  delivered  to  the  company  "vntH 
such  applicant  shall  have  paid  to  the  state 
treasurer  of  Kansas,  for  the  Bens/it  of  the 
permanent  fohool  fund,  the  sum  of  twenty 
thousand  one  hundred  dollars  ($20,100), 
being  the  oharter  fee  proviifed  by  law  nsoss' 
aary  to  he  paid  Ay  a  foreign  corporation 
having  a  oipttaj  of  $100,000,000.  It  ia 
further  understood,  ordered,  and  provided 
that  nothing  herein  contained  shall  apply 
to  nor  ba  eouatmad  as  restricting  in  any 
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wise  the  tranaactlon  by  the  BKid  appllcuit 
of  Its  interstate  business  nor  Its  business 
for  the  Federal  goTemmeDt ;  bnt  that  this 
grant  of  authority  and  requirement  as  to 
payment  relate  only  to  the  business  trans- 
acted wholly  within  the  state  of  Kansas." 
The  above  fee  of  (20,100  was  the  specified 
per  cent  of  the  authorietd  capital  at  the 
company  which  the  statute  required  it  to 
pay  before  doing  or  continuing  to  do  any 
local  business  in  Kansas. 

The  company  refused  to  pay  the  fee  thus 
required,  and  continued,  as  before,  to  do 
telegraph  business  of  all  kinds  in  Kansas. 
Thereupon  the  present  action  was  brought, 
the  sole  ground  of  complaint  being  tliat, 
tn  consequence  of  the  failure  of  the  tele- 
graph company  to  pay  the  charter  fee  of 
$20,100,  it  was  without  authority  to  con- 
tinue doing  any  tnfrastate  or  local  business 
in  Kansas.  The  relief  sought  by  the  state, 
■•  shown  by  the  prayer  of  its  petition,  was 
that  the  defendant  be  required  to  show  by 
what  authority  it  exercised  within  Kansas 
the  corporate  right  and  power  of  receiving, 
transmitting,  and  delivering  telegraphic 
messages  within  its  limits  and  receiving 
compensation  therefor;  that  it  be  adjudged 
by  the  court  that  the  defendant  had  no 
anthority  of  law  for  the  performance  of 
such  oorporate  acts,  and  the  exercise  of  such 
corporate  powers  and  franchises,  and  the 
carrying  on  of  said  corporate  business  with- 
^  in  the  state;  and  that  it  be  decreed  and 
■  adjudged  that  the'defendant  "be  ousted  of 
■ad  from  the  exerdse  within  the  state  of 
Kansas  of  the  said  corporate  rights  and 
franchises  of  reeelTing,  transmitting,  and 
delivering  within  the  state  of  Kansas  of 
telegraphic  messages  and  eommunf cations 
and  of  receiving  eompensatlon  therefor." 

The  reasons  given  by  the  telegraph  com- 
pany for  its  refusal  to  pay  the  required 
fee  are  set  forth  In  its  answer,  to  which 
a  demurrer  was  sustained,  and  may  be  sum- 
marized as  follows:  1.  That  the  company 
had  the  right  to  transact  both  Interstate 
and  local  business  in  Kansas  without  paying 
the  fee  of  $20,100.  2.  That  by  the  laws  of 
Kansas,  enacted  while  It  was  a  territory 
and  after  It  became  a  state,  telegraph  com- 
panies were  invited  to  come  into  it  and  do 
both  domestic  and  interstate  business  there, 
and  in  consequence  of  such  invitation  the 
company  had  established  between  eight  hun- 
dred and  nine  hundred  ofliceB  In  Kansas  at 
great  expense,  all  of  which  was  done  in  the 
full  faith  that  it  would  receive  the  equal 
protection  of  the  laws  imder  the  Constitu- 
tion of  the  United  States.  3.  That  it  had 
been  doing  a  general  telegraph  biuiness  in 
Kansas  ever  since  its  organization  aa  a  ter- 
ritory. 4.  That  on  the  7th  day  of  June, 
1867,  it  duly   accepted  tii«  conditions  of 


the  act  of  Congress  of  July  24th,  18M 
[14  Stat  at  L.  221,  chap.  230],  entitled. 
"An  Act  to  Aid  in  the  Consbuction  of 
Telegraph  Lines,  and  to  Secure  to  the  Gov- 
ernment the  Use  of  the  Same  for  Postal, 
Military,  and  Other  Purposes"  (Rev.  Stat. 
3S  G263  et  seq.,  U.  S.  Comp.  Stat.  1901, 
p.  3580),  whereby  It  became  and  is  now  an 
instrument  of  interstate  commerce  and  an 
agency  of  the  United  States  for  the  trans- 
action of  publie  business,  and  subject  to  all 
the  duties  imposed,  and  entitled  to  all  tha 
rights,  beneQts,  and  privileges  conferred,  by 
said  act  of  Congress.  E.  That  its  lines  wera 
originally  constructed  In  the  territory  of 
Kansaa  by  the  authority  of  an  arrange- 
ment made  with  the  Secretary  of  the  Treas- 
ury in  conformity  with  certain  acts  of  Con- 
gress, one  of  which  was  enacted  June  ISth, 
1S6D,  and  was  entitled,*  "An  Act  to  Facili- 
tate Communication  between  the  Atlantis 
and  PaciHc  States  by  Electric  Telegraph"* 
[12  Stat,  at  L.  41,  chap.  137],  the  other,* 
enacted  July  2d,  18S4,  entitled,  "An  Act  for 
Increased  Facilities  of  Telegraph  Communi- 
cation' between  the  Atlantic  and  Padfle 
States  and  the  Territory  of  Idaho"  [IS 
Stat,  at  L.  873,  chap.  320] ;  and  the  tele- 
graph company,  therefore,  "htt  always  been 
in  the  state  of  Kansas  rightfully  for  tba 
purpose  of  the  transaction  of  governmental 
business  and  for  the  public  generally,  and 
that  it  cannot  be  now  excluded  therefrom." 
6.  That  the  company's  lines  of  telegraph 
within  Kansas  are  upon  the  public  domain 
and  upon  military  and  pa«t  road*  of  th« 
United  States,  and  are  part  of  the  postal 
system  of  the  United  States,  and  that  th« 
defendant  has,  therefore,  under  the  Consti- 
tution and  laws  of  the  United  Statea,  tba 
power,  and  Is  under  Uie  duty  and  obliga- 
tion, to  transmit  all  messages  for  the  gov- 
ernment and  for  the  public  generally  Just 
as  much  and  as  fully  with  respect  to  mes- 
sages between  points  within  Kanpas  aa  to 
interstate  messages.  7.  That  the  enforce- 
ment of  the  statute  of  Kansas  would  se- 
riously affect  and  cripple  the  company^ 
effideney  aa  an  instrument  of  interstate 
commerce  and  as  an  agency  of  the  govern- 
ment for  transacting  both  interstate  and 
domestic  business  in  that  state,  because  th* 
receipts  derived  from  interstate  and  govern- 
mental business  alone  wonld,  in  many  of- 
fices in  Kansas,  not  be  equal  to  the  expense 
of  keeping  eudb  offices  open,  and  that  tha 
closing  of  them  on  that  account  would  be 
detrimental  to  the  governmental  service,  aa 
well  as  to  interstate  commerce.  S.  That  by 
the  statutes  in  question  "any  oorporation, 
including  telegraph  companies,  organized  in 
the  state,  is  authorized  to  do  business  in 
Kansas  upon  paying  a  charter  fee  based  on 
the  actual  capital  of  such  corporation  •■»- 
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ployeif  i»  the  ttat«  of  KanMoa,  wIibmbs,  Id 
reip«ct  to  the  defendant  compftD^,  tb«  eb».r- 
ter  board  requires  And  I*  attempting  to 
ezaet  from  ths  defendant  company,  bj  this 
proceeding,  a  charter  fee  baaed  upon  the  de- 
fendant's raCire  capita lisotton,  to  wit,  9100,- 
000,000  which  (100,000,000  reprMentt  the 
property  and  line«  of  telegraph  of  th«  de- 
fendant company  tn  the  fortj/-fitie  ttatel  of 
the  American  Union,  in  the  Dominion  of 
Canada,  and  linn  under  the  Atlantio  and 
S  Pacifio  oceani  and  in  foreign  countrieM. 
'  9.  That  such  tax  is  'upon  properly  and 
rights  outaide  of  Eansaa,  and,  therefore, 
beyond  it»  juritdiction  for  purpote*  of  taaor 
tion.  10.  That  "b;  laws  passed  relating  to 
private  corporations,  and  eapeciaJlf  bj  laws 
haviag  reference  to  telegraph  companies, 
some  enacted  by  tbe  legislature  of  the  ter- 
■itor;  of  ELansas  and  manj  since  the  crea- 
tion and  organization  of  the  state  of  Kan- 
sas, telegraph  companies,  including  the 
Western  Union,  were  invited  to  come  Into 
the  state  of  Kansas,  and  build  and 
■tmct  their  linei  therein,  and  to  connect 
said  lines  with  other  telegraph  lines  then 
or  thereafter  constructed,  and  to  do  a  gen- 
eral telegraph  busioeaa,  both  domeatie  and 
interstate,  tjiroughout  the  state  of  Kansas, 
and  to  thereby  placs  the  citizens  of  the 
state  of  Kansaa,  wherever  the  lines  reached, 
in  direct  telegraphic  communication  with  all 
parts  of  the  United  States;  that  said  tele' 
graph  companies,  Including  the  Western 
Union  Telegraph  Company,  were,  by  the 
laws  of  the  state  of  Kansas,  authorized  to 
go  upon  tbe  public  highways  of  tbe  state, 
and  thereon  place  their  poles  and  wires; 
that,  in  pursuance  of  such  invitation,  and 
before  the  admission  of  the  state  of  Kan- 
sas to  the  Union,  the  Western  Union  Tele- 
graph Company  entered  the  state  of  Kan- 
aaa  and  extended  Its  lines  to  all  points 
where  tbe  same  might  be  needed,  and  sub- 
sequent to  the  admission  of  the  etate,  by 
construction  and  purchase,  lines  of  the 
Western  Union  Telegraph  Company  were 
extended  to  all  parts  of  the  state  of  Kan- 
sas, and  between  eight  hundred  and  nine 
hundred  ofEcea  established  for  the  use  and 
eonvenlenee  of  the  public;  that  there  had 
been  expended  by  the  defendant  at  the  time 
of  the  enactment  of  the  so-called  Bush  cor- 
poration act,  under  which  the  present  pro- 
ceeding i*  brought,  many  thonaands  of  dol- 
laia  in  the  conBtruction  of  lines  and  wires 
and  in  the  other  appurtenances  of  the  tel- 
•graphie  business  and  In  tbe  establishment 
of  otGces;  that  all  of  thla  money  was  ex- 
pended in  full  faith  and  confidence  In  the 
lawi  already  enacted  by  the  state  of  Kan- 
•as  (or  the  furtherance  and  enoouragement 
of  telegraphic  business,  and  also  in  the  full 
faith  that  said  company  would  have  the 
30  S.  C— 13. 


equal  protection  of  the  laws  of  the  state  of  ^ 
Kansas,  and  the  fair* equitable,  and  equal* 
treatment  required  by  the  Constitution   of 
the  state  of  Kansas  In  the  matter  of  taxea 
and  other  public  charges  imposed  upon  It." 

11.  That  the  statute  In  question,  so  far  aa 
it  prevents  the  company  from  using  its 
property  In  the  state  for  all  purpoaes  of 
its  business,  would  operate  as  a  taking  of 
■ueh  property  without  due  process  of  law. 

12.  That  the  statute  is  in  contravention  of 
the  power  of  Congress  to  regulate  commerce 
among  the  several  states  and  with  foreign 
countries,  with  its  power  to  establish  post- 
offices  and  post  roads,  and  with  its  au- 
thority to  pass  all  laws  necessary  and 
proper  to  carry  Into  execution  the  power* 
vested  In  the  government  of  the  United 
SUtes. 

Uessrs.  Rnali  Ta^cnrt,  Henry  D.  Est** 
brook,  Charles  Blood  Smith,  John  F.  Dillon, 
W.  E.  Roflsington,  and  George  H.  Fearons 
for  plaintiff  in  error. 

Messrs.  Fred  S.  Jackson  and  C.  C.  Cob- 
man  for  defendant  in  error. 

» 
*iit.  Jnstioe  Harlan,   after  making  the* 
above  statement,  delivered  the  opinion  of 
the  eourt: 

The  above  extended  statement  would 
seem  to  be  ^tlfled  by  tbe  Importance  of 
this  ease. 

The  contentions  of  tbe  company,  to  which 
particular  attention  will  be  directed,  ar^ 
in  substance,  that  the  requirement  that  It 
pay,  for  the  benefit  of  tike  permanent  school 
fund  of  the  state,  a  given  per  eent  of  itt  mh 
thorieed  oapital,  wherever  and  however  em- 
ployed, as  a  eonditton  of  its  right  to  oon- 
tinue  to  do  domestic  business  In  Elansas,  is 
a  regulation  which,  t^  its  necessary  opera- 
tion, directly  burdens  or  embarrasses  inter- 
state  eommerce,  and  therefore  is  illegal  un- 
der the  commerce  clause  of  the  ConsUtn- 
tlon;  further,  that  such  a  requirement  In- 
volves the  taxation  not  only  of  the  eom- 
pany**  interatate  business  everywhere,  but 
equally  the  property  employed  by  it  bo- 
yond  tbe  limits  of  the  state, — a  thing  which 
could  not  be  done  consistently  with  the  due 
process  of  law  enjoined  by  the  14th  Amend- 

It  will  be  well  to  Inquire,  at  the  outset, 
aa  to  the  state  of  the  law  in  respect  of 
local  regulations  that  materially  burden  and 
interfere  with  the  freedom  of  commerce 
among  the  states.  A  review  of  some  of  the 
I  will  throw  light  on  the  questions  now 
before  us,  and  enable  us  the  better  to  ascer- 
tain tbe  scope  and  effect  of  the  statute. 
Tn  UeCan  v.  California,  ISO  U.  8.  104, 
19,  84  L.  ed.  891,  392,  8  InUn.  Oom.  Kep, 
181,  10  Sup.  Ct  Etep.  881,  a  munidpal  ordi- 
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n»nee  of  Ban  FruidBeo  baparing  a,  lloenai 
tax  of  a  ipedfied  amoant  upon  "ercry  nil 
road  agencT"  wu  held  to  b«  violative  of 
U  the  oommerce  clause  of  the  Conatltution 
■  when  applied  to  an  agent  in  San  Firbnciseo 
of  a  railroad  conpany  vrfaich  had  ita  prin- 
cipal place  of  business  in  Chicago,  and  oper- 
ated a  continuous  line  between  Chicago  and 
New  York.  That  agent,  conducting  his 
buetaess  in  San  Francisco,  dty  and  county, 
■olieited  there  passengers  who  propoaed  to 
travel  from  Chicago  to  New  York  to  use 
the  railroad  he  represented.  The  court  eaSd: 
'TThe  object  and  effect  of  his  soliciting 
agencj  were  to  swell  the  volume  of  the 
business  of  the  road.  It  was  one  of  the 
'mtantf  by  which  the  company  sought  to 
increase,  and  doubtless  did  increase,  its  in- 
terstate passenger  traffic.  It  was  not  in- 
cidentally or  remotely  connected  with  the 
business  of  the  road,  but  was  a  direct  meth- 
od of  increasing  that  bnslneaa.  The  tax 
upon  it,  therefore,  was,  according  to  the 
principles  established  by  the  decisions  of 
this  court,  a  tax  upon  a  means  or  an  occu- 
pation of  carrying  on  interstate  commerce, 
pure  and  simple."  At  the  same  time,  in 
Norfolk  ft  W.  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  34  I.,  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  658,  the  court 
held  that  a  license  tax  exacted  by  Pennsyl- 
vania upon  a  railroad  corporation  of  an- 
other state,  engaged  in  interstate  commerce, 
for  keeping  an  office  In  Philadelphia,  was  a 
tax  on  such  commerce,  and  invalid. 

A  leading  authority  on  the  general  sub- 
ject, and  which  has  an  important  bearing 
on  more  than  one  question  in  the  present 
case,  is  that  of  Cmtcher  v.  Kentucky,  141 
U.  8.  47,  61,  67,  69,  62,  86  L.  ed.  649,  GEl- 
•64,  11  Sup.  Ct.  Rep.  851.  That  case  in- 
volved the  constitutional  validity  of  a  itat- 
ute  of  Kentucky  regulating  the  agencies  of 
foreign  express  companies.  The  statute 
made  it  unlawful  for  the  agent  of  a  foreign 
express  company  to  set  up,  establish,  or 
carry  on  the  business  of  transportation  in 
Kentucky  without  first  obtaining  a  license 
from  the  auditor  of  public  account*  to  carry 
on  such  batincaa,  and  that  officer  was  for- 
bidden to  Issue  the  license  until  the  copy 
of  the  express  company's  charter  was  filed 
with  him,  and  a  statement,  verified  by  oath, 
showing  its  assets  and  liabilities,  the 
amount  of  its  capital  stock  and  how  paid, 
of  what  its  assets  consisted,  the  amount  of 
its  losses  due  and  unpaid,  and  that  the  oom- 
pany  was  possessed  of  an  actual  capital  of 
eat  least  1160,000,  either  in  cash  or  sate 
•  Investments,  exdusivs  of  stock*notM.  Any 
person  carrying  on  any  businen  In  the  state 
for  a  transportati<Hi  or  expresa  company, 
not  inoorporated  i»  Kentaeky,  without  hav- 
ing obtained  tha  required  lleenaa,  was  sub- 


ject to  be  lined  not  ten  thaa  9100  nor  mor« 
than  CGOO,  at  the  discretion  of  the  jury. 
The  statute  specified  the  fee  to  be  paid  for 
the  license,  also  a  certain  fee  for  filing  a 
copy  of  the  company's  charter,  and  still 
another  fee  for  flUng  an  original  or  annual 
statement.  The  fees  prescribed  were  on  ac- 
count «f  the  company's  business  in  Ken- 
tucky, no  ditcHmituition  hei^if  mad*  between 
interttaU  and  rfomeafio  bustnss*  done  ffiere. 
Without  obtaining  the  required  license, 
Outcher  acted  as  agent  in  Kentucky  of  the 
United  States  Express  Company,  which  was 
organized  under  the  laws  of  New  York,  and 
was  engaged  in  both  interstate  and  domes- 
tic commerce.  For  acting  as  such  agent 
without  the  required  license  from  the  state, 
he  was  indicted,  convicted,  and  fined  flOO. 
The  highest  court  of  Kentucky  sustsJned 
the  oonvietion  and  held  the  statute  to  be 
constitutioaal.  Among  other  things  it  saldi 
"There  is  no  discrimination  made  between 
corporations  doing  a  like  business;  and  the 
state,  although  the  appellant's  company  is 
a  foreign  corporation,  has  the  right  to  11- 
eense  the  business  and  calling  of  this  agent 
as  it  would  that  of  the  lawyer  or  merchant 
whose  business  Is  oon fined  to  the  atata 
alone."  The  judgment  of  ths  Kentueky 
eourt  was  reversed  by  this  court. 

Speaking  by  iSi.  Justice  Bradley,  tbia 
court,  among  other  things,  said:  The  law 
of  Kentucky  which  is  brought  in  question 
by  the  case  requires  from  the  agent  of  every 
express  company  not  Incorporated  by  ths 
laws  of  Kentucky  a  license  from  the  auditor 
of  public  accounts,  before  he  can  carry  on 
any  business  for  said  company  in  the  state. 
This,  of  course,  embraces  interstate  business 
as  well  as  business  confined  wholly  within 
the  state.  It  Is  a  prohibition  against  the 
carrying  on  of  such  business  without  a  com- 
pliance with  the  state  law.  .  .  .  It  A 
partnership  firm  of  individuals  should  un- 
dertake to  carry  on  the  business  of  inter- 
state commerce  between  Kentucky  and 
other  states,  It  would  not  be  within  the  Jj 
'province  ot  the  state  legislature  to  ezaet  * 
conditions  on  which  they  should  carry  on 
their  business,  nor  to  require  to  take  out 
a  license  therefor.  To  carry  on  interstate 
commerce  is  not  a  franchise  or  a  privilege 
granted  by  the  state;  it  is  a  right  which 
every  citizen  of  the  United  States  is  en- 
titled to  exercise  under  the  Constitution  and 
laws  of  the  United  SUtes;  and  the  accea- 
sion  of  mere  corporate  facilities,  as  a  mat- 
ter of  convenience  In  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving 
them  of  snob  right,  unless  Congress  should 
see  fit  to  Interpose  some  contrary  regula- 
tion on  the  subject.  It  has  frequently  been 
laid  down  by  this  court  that  tite  power  of 
Congress   over  intervtate   i 
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ktaolnt*  H  it  i*  over  foreign  commerce. 
Would  K17  due  pretend  thftt  a  atate  legia- 
Utnre  coald  prohibit  a  foreign  corporation — 
u)  EEglisli  or  a  Trench  transportation  eom- 
p*ny,  for  example — from  coming  into  Its 
borders  and  landing  good*  and  pauengerm 
■.t  its  wharvei,  and  soliciting  goods  and  paa- 
Bcugen  for  «  return  voyage,  without  flrat 
obtaining  a  licenae  from  some  state  officer, 
and  filing  a  iwom  statement  as  to  the 
unouat  of  its  capital  stock  paid  inl  And 
why  not?  Evidently  beeanie  the  matter  is 
not  within  the  prorinoe  of  state  I«gislation, 
but  witliin  that  of  national  legislation.  In- 
inan  8.  S.  Oo.  t.  Tinker,  S4  U.  8.  23B,  24 
L.  «d.  118,"— «ltlng  Western  U.  Teleg.  Co. 
T.  Texas,  106  U.  8.  460,  28  L.  ed.  1067) 
Gloncester  Ferry  Oo.  v.  Pennsylvania,  114 
U.  S.  198,  205,  211,  29  L.  ed.  158,  ISS,  184, 
1  Inters.  Com.  Rep.  S82,  6  Sup.  Ct.  Bep. 
826;  Philadelphia  &.  B.  Mall  8.  8.  Oo.  v. 
Pennsylvania,  122  U.  8.  326,  142,  SO  L.  ed. 
1200,  1208,  1  Inter*.  Com.  Rep.  80B,  T  Bup. 
CL  Rep.  1118;  MoCall  t.  California,  138  U. 
8.  104,  110,  84  L.  ed.  891,  393,  8  Inten. 
Com.  Rep.  181,  10  Bnp.  Ct.  Rep.  881;  Nor- 
folk *  W.  R.  Go.  T.  Pennsylvania,  186  U. 
S.  114,  118,  14  L.  ed.  894,  398,  3  Inters. 
Com.  Rep.  178,  10  Sup.  Ot.  Rep.  958.  Again: 
'As  was  said  by  Ur.  Justice  I«mar,  in  the 
ease  last  dted:  It  is  well  settled  by  numer- 
ou  decisions  of  this  court,  that  a  state  can- 
not, nnder  the  guise  of  a  license  tax,  ex- 
dude  from  its  Jurisdiction  a  foreign  oor- 
poration  engaged  in  Interstate  commerce, 
or  impoM  any  burden*  wpo*  tuck  oommeroe 
within  its  limits.'  Wa  have  repeatedly  de- 
dded  that  a  state  law  la  unconstitutional 
and  void  which  requirea  a  party  to  take  out 
a  license  for  carrying  on  Interstata  oom- 
meroe, no  matter  how  specious  the  pretext 

2  may  be  for  imposing  it," — citing  Plclcard  v. 

•  Pullman  Southern  Car  Co.  117  U.  S.  84,  29 
L.  ed.  T8E,  6  Sup.  Ct.  Rep.  635;  Robbins  v. 
Taxing  DIst.  120  U.  8.  489,  30  L.  ed.  894, 
1  Inters.  Com.  Rep.  46,  7  Sup.  Ct.  Rep. 
592;  Leioup  v.  Mobile,  127  U.  S.  640,  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct  Rep.  1380;  Aiher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 

9  Sup.  Ct.  Rep.  1;  Stoutenburgh  t.  Hennick, 
129  D.  a  141,  32  L.  ed.  637,  9  Sup.  Ct 
Rep.  2S6;  UcCall  v.  California.  136  U.  S. 
104,  84  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 

10  Sup.  Ct.  Rep.  881;  Norfolk  A.  W.  R.  Co. 
V.  Pennsylvania,  136  U.  B.  114,  84  L.  ed. 
S94,  3  Inters.  Com.  Rep.  178,  10  Bup.  Ct. 
Rep.  958.  Further,  in  the  Crutcher  Case: 
•^*  do  not  think  that  the  difficulty  is  at 
•H  obviated  by  the  fact  that  the  express 
•ompany,  as  incidental  to  Its  main  business 
(which  is  to  carry  goods  betveen  different 
states),  does  also  some  local  business  by 
Mrryiiig  goods  from  one  point  to  another 


within  the  state  of  Kentucky.  This  la, 
probably,  quite  as  much  for  the  accommoda- 
tion of  the  people  of  that  state  as  for  the 
advantage  of  the  company.  But  whether  sa 
or  not,  it  does  not  obviate  the  objection 
that  the  regulations  aa  to  license  and  capital 
stock  are  imposed  as  conditions  on  the  com- 
pany's carrying  on  the  business  of  inter- 
state oommerce,  which  was  manifestly  the 
principal  object  of  its  organization.  These 
regulations  are  clearly  a  burden  and  a  re- 
striction upon  that  commerce.  Whether  In- 
tended as  such  or  not,  they  operate  aa  sueh. 
But  taxes  or  license  fees  in  good  faith  Im- 
posed exclusively  on  express  business  car- 
ried on  wholly  within  the  state  would  be 
open  to  no  such  objection."  The  decisions, 
the  oonrt  said,  "are  clear  to  the  effect  that 
neither  licenses  nor  indirect  taxation  of  an^ 
fctnd,  nor  any  system  of  state  regulation, 
can  be  imposed  upon  interstate  any  more 
than  upon  foreign  oommerce;  and  that  all 
acts  of  legislation  producing  any  such  result 
are,  to  that  extent,  unconstitutional  and 
void.  And  as.  In  our  Judgment,  the  law  of 
Kentucky  now  under  oonsideration,  as  ap- 
plied to  the  ease  of  the  plaintiff  In  error, 
is  open  to  this  objection.  It  necessarily  fol- 
lows that  the  judgment  of  the  court  of  ap- 
peals must  be  reversed." 

The  court  had  previously  adjudged  In 
Gloucester  Ferry  Ca.  v.  Pennsylvania,  114 
U.  S.  196,  204,  211,  29  L.  ed.  158,  162,  164, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct  Rep. 
826,  that  a  statute  of  Pennsylvania,  re- 
quiring both  domestic  and  foreign  corpora- 
tions doing  business  In  that  commonwealth 
to  pay  an  annual  tax  rated  by  the  dividends 
declared  and  Imposed  upon  (A«  capital  stoofe 
of  th»  eorporation  at  a  named  rate  for  «oer^  J* 
dollar  o/*«iioA  atock,  was  Invalid  SO  far* 
as  corporations  engaged  In  interstate  com- 
merce were  eoneemed.  In  that  case,  the 
court,  speaking  by  Mr.  Justice  Field,  saidi 
"Nor  does  It  make  any  difference  whether 
such  commerce  is  carried  on  by  individuals 
or  by  corporations,  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  ed.  347;  Mobile  County  v. 
Kimball,  102  U.  8.  891,  26  L.  ed.  238.' 
Again,  In  the  Gloucester  Ferry  Case:  "While 
it  is  conceded  that  the  property  in  a  stats 
belonging  to  a  foreign  corporation  engaged 
in  foreign  or  Interstate  commerce  may  be 
taxed  equally  with  like  property  of  a  do- 
mestic corporation  engaged  in  that  business, 
we  are  clear  that  a  tax  or  other  burden  Im- 
posed on  the  property  of  either  corporation 
because  it  is  used  to  carry  on  that  com- 
merce, or  opon  the  transportation  of  per- 
sons or  property,  or  for  the  navigation  of 
the  public  waters  over  whleh  the  Iranspor- 
tation  Is  made.  Is  invalid  and  void  as  an 
interference  with,  and  an  obstruction  of,  the 
power  of  Congress  In  the  regulation  of  sttoh 
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proTinglr  in  Pbiladelphis  ft  8.  Mail  8.  S. 
Oo.  V.  PeniiB^lTuiU,  121  U.  8.  386,  143, 
844,  30  L.  ed.  IZOO,  1Z04,  1205,  1  Inter*. 
Com.  Rep.  SOS,  7  Sup.  Ct.  Rep.  1118,  which 
held  that  a  tax  b;  FennBylvania  upon  the 
gross  receipts  of  one  of  it*  own  eorporationa, 
derived  from  intentate  and  foreign  com- 
merce, wai  a  regulation  of  Intentate  and 
foreign  commerce  that  was  Inconsistent  with 
the  power  of  Congress  under  the  Constitu- 
tion. In  PhiUdelphia  ft  8.  Uail  8.  8.  Co. 
T.  Pennsylvania,  the  court,  referring  to  the 
Gloucester  Ferry  Case,  said:  "It  is  hardly 
necessary  to  add  tliat  the  tax  on  the  capital 
stock  of  the  New  Jersey  company,  in  that 
ease,  was  decided  to  be  unconstitutional, 
because,  as  the  corporation  was  a  foreign 
one,  the  tax  could  only  be  construed  aa  a 
tax  for  the  privilege  or  franchise  of  car- 
tying  on  its  business,  and  that  business  was 
interstate  commerce." 

In  Leloup  v.  Mobile,  127  U.  8.  640,  645, 
32  L.  ed.  311,  313,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct  Rep.  1380,  the  court,  speaking  by 
Ur.  Justice  Bradley,  said:  "The  question  is 
•qnarely  presented  to  us,  therefore,  whether 
a  state,  aa  a  condition  of  doing  business 
within  its  jurisdiction,  may  exact  a  license 
tax  from  a  telegraph  company,  a  large  part 
J  of  whose  business  is  the  transmission  of 
•  messages  from  one  state  to*another  and  be- 
tween the  United  States  and  foreign  coun- 
tries, and  which  is  Invested  with  the  powers 
and  privileges  conferred  by  the  act  of  Con- 
gress passed  July  24tb,  1866  [14  SUt.  at 
Ii.  221,  chap.  230],  and  other  acta  ioeof- 
porated  In  title  65  of  the  Revised  Statutes 
(U.  S.  Comp.  SUt.  1901,  p.  3S7S}.  Can  a 
atate  prohibit  such  a  company  from  doing 
such  a  business  within  its  jurisdiction,  un- 
less it  will  pay  a  tax  and  procure  a  license 
for  the  privilege!  If  It  can,  it  can  exclude 
such  companies,  and  prohibit  the  tran<)aa- 
tion  of  such  business  altogether.  We  are 
not  prepared  to  say  that  this  can  be  done. 
Ordinary  occupations  are  taxed  in  various 
ways,  and,  in  most  coses,  legitimately  taxed. 
But  we  fail  to  see  how  a  state  can  tax  a 
business  occupation  when  it  cannot  tax  the 
business  itself.  Of  course,  the  exaction  of 
a  license  tax  as  a  condition  of  doing  any 
particular  business  is  a  tax  on  the  occupa- 
tion; and  a  tax  on  the  occupation  of  doing 
a  business  is  surely  a  tax  on  the  business." 
In  the  recent  case  of  Galveston,  H.  &  8. 
A.  E.  Co.  V.  Texas,  210  U.  8.  217,  227,  B2 
L.  ed.  1031,  1037,  28  Sup.  Ct.  Eep.  S38, 
which  involved  the  validity  of  a  Texas  stat- 
Dte  imposing  an  annual  tax  "equal  to  1 
per  cent  of  Its  gross  receipts"  on  each  rail- 
road lying  loAoUy  within  that  state.  The 
railroads  there  concerned  lay  wholly  within 
Texas,  but,  this  court  said,  they  connected 


with  other  lines,  aad  a  part,  and  In  soma 
insfaniws  much  the  larger  part,  of  their 
gross  receipts,  were  derived  from  the  car- 
riage of  passengers  and  freight  coming  from, 
or  destined  to,  points  without  the  state. 
The  contention  by  the  railroad  company 
was  that  the  tax  was  a  burden  on  interstata 
commerce,  and  Invalid,  so  far  as  it  wa* 
bated  on  or  was  measured  by  receipts  de- 
rived from  interstate  transportation.  That 
view  was  sustained.  The  court  said: 
"Neither  the  state  courts  nor  the  le^sla- 
tures,  by  giving  the  tax  a  particular  nam* 
or  by  the  use  of  some  form  of  words,  can 
take  away  our  duty  to  consider  its  nature 
and  effect.  If  It  bears  upon  eommerca 
among  the  states  so  directly  as  to  amount 
to  a  regulation  in  a  relatively  immediata 
way,  it  will  not  be  saved  by  nams  or  form. 
Stockard  v.  Morgon,  186  U.  B.  27,  37,  4< 
L.  ed.  785,  794,  22  Sup.  Ct.  Rep.  576;  Asbcll 
V.  Kansas,  209  U.  8.  251,  254,  256,  52  L.  ed.a 
778,  780,  781,  28  Sup.  «.  Rep.  485.*  We? 
are  of  opinion  that  the  statute  levying  this 
tax  does  amount  to  an  attempt  to  regulat* 
commerce  among  the  states.  The  distino- 
tlon  between  a  tax  'equal  to'  I  per  cent  of 
gross  receipts  and  a  tax  of  1  per  cent  of 
the  same  seems  to  us  nothing,  except  where 
the  former  phrase  is  the  Index  of  an  actual 
attempt  to  reach  the  property,  and  to  let 
the  interstate  traffic  and  the  receipts  from 
it  alone.  We  And  no  such  attempt  or  any- 
thing to  qualify  the  plain  inference  fron 
the  statute,  taken  by  Itself.  On  the  con- 
trary, we  rather  infer,  from  the  judgment 
of  the  state  court  and  from  the  argument 
on  behalf  of  the  state,  that  another  tax 
on  the  property  of  the  railroad  Is  upon  a 
valuation  of  that  property,  taken  as  a  going 
concern.  This  is  merely  an  effort  to  reach 
the  gross  receipts,  not  even  disguised  by  the 
name  of  an  occupation  tax,  and  in  no  way 
helped  by  the  words  'equal  to.'  Of  course^ 
it  does  not  matter  that  the  plaintiffs  in 
error  are  domestic  corporations,  or  that  tA« 
taa  gmbroeei  indiscriminately  jrross  receipt* 
from  comnteroe  unffttn  at  well  at  ovtaids  of 
the  ttate." 

So,  In  Brennsn  v.  Titusville,  153  U.  8. 
289,  303,  38  L.  ed.  719,  723,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct  Rep.  829,  which  in- 
volved the  validity  of  an  ordinance  imposing 
a  license  tax  on  thoee  engaged  in  the  busi- 
ness of  soliciting  orders  on  behalf  of  manu- 
facturers of  goods,  the  court  said:  *^t  Is 
clear,  therefore,  that  this  license  tax  is  not 
a  mere  police  regulation,  simply  Inconven- 
iencing one  engaged  in  interstate  commerce, 
and  so  only  Indirectly  affecting  the  business, 
but  is  a  direct  charge  and  burden  upon  that 
business;  and  If  a  stste  may  lawfully  exact 
it,  it  may  Increase  the  amount  of  the  ex- 
action until  all  interstate  commeroe  in  this 
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mods  MBKS  to  be  pouible.  And  notwith- 
■tanding  the  fact  that  tlie  regulation  of  in- 
tantate  commerce  ia  committed  bj  the  Con- 
•titutlon  to  the  United  States,  the  state  li 
enabled  to  say  that  it  ehall  not  be  carried 
OD  in  thia  WB7,  and  to  that  extent  to  reg- 
ulate it."  Again,  in  Asliley  t.  Rjan,  IBS 
U.  S.  43S,  440,  38  L.  ed.  773,  7T6,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Bep.  SG5,  the 
eoort  Mid:  "Whether  this  charge  be  Tiewed 
^  ■■  a  tax,  a  Ucenss,  or  •t  fee,  if  its  exaction 
*  violated  the  interstate  •commerce  clause  of 
the  OoustitutioD  of  the  United  States,  or 
iaTolred  the  assertion  of  the  right  of  a 
state  to  exercise  its  powers  ot  taxation  be- 
jond  Its  geographical  limits,  tt  was  void, 
whataver  might  be  the  technical  character 
afflxed  to  the  exaction."  To  the  same  effect 
fa  CUdwell  t.  North  CarollDa,  187  U.  S.  62Z, 
47  L.  ed.  836,  23  Sup.  Ct.  Sep.  E29. 

The  authorities  dted  show  that  this  court 
has  guarded  with  both  diligence  and  flrm- 
neu  the  freedom  of  interstate  commerce 
.  against  hostile  state  or  local  action,  aa  such 
action  has  been  manifested  b;  regulations 
operating,  in  some  instances,  directly,  in 
others  Indirectly,  upon  the  means  or  InHtru- 
menta  employed  in  that  commerce.  This 
has  been  done  without  Tiolating  the  prin- 
ciple that  an  interstate  carrier,  entering  a 
state  for  purposes  of  its  buaineas,  ia  subject 
to  local  regulations  that,  in  their  essence 
and  purpose,  only  Incidentally  affect  inter- 
state commerce,  but  are  established  in  good 
faith  for  the  protection,  safety,  comfort, 
and  convenience  of  the  people,  are  not  in 
themselves  in  any  real.  Just  sense  an  ob- 
■truction  to  or  in  conflict  with  the  substan- 
tkl  rights  of  those  engaged  In  Interstate 
eommerce,  but  are  referable  to  the  police 
powers  of  the  state,  and  to  be  respected 
nntU  Congress  covers  the  subject  by  legisla- 
tion. Cooley  V.  Port  Wardens,  12  How.  299, 
S20,  13  L.  ed.  9S6,  1005;  Sherlock  v.  Ailing, 
»3  U.  S.  99,  104,  23  L.  ed.  819,  820;  Mor- 
gan's li.  &  T.  K.  &  5.  S.  Co.  T.  Board  ol 
Health,  lis  U.  S.  45G,  463,  30  L.  ed.  237, 
241,  6  Sup.  Ct.  Rep.  1114;  Smith  v.  Ala- 
bama, 124  TJ.  S.  465,  31  L.  ed.  EOS,  1  Inters. 
Com.  Rep.  S04,  8  Sup.  Ct.  Rep.  564;  Nash- 
ville, a  Ai  St.  L.  R.  Co.  V.  Alabama,  128  U. 
S.  96,  100,  32  L.  ed.  3E2,  3G4,  2  Inters.  Com. 
Rep.  238,  S  Sup.  Ct.  Rep.  28;  New  York,  N. 
H.  &  H.  R.  Co.  V.  New  York,  166  U.  S.  62S, 
SSI,  632,  41  L.  ed.  863,  8G4, 17  Sup.  Ct  Rep. 
418;  Hisaouri,  K.  ft  T.  R.  Co.  v.  Haber, 
1S9  U.  a.  613,  626,  42  L.  ed.  878,  882,  18 
Bap.  CL  Rep.  488;  Lalce  Shore  &  M.  8. 
a.  Co.  V.  Ohio,  173  U.  8.  285,  297,  48  L. 
•d.  702,  706,  19  Sup.  Ct.  Rep.  4BS.  We  are 
aware  of  do  decision  by  this  oourt  holding 
that  a  state  may,  by  any  device  or  in  any 
w^,  whether  by  a  license  tax  in  the  form 
irf  a  "fee,"  or  otherwise,  burden  tha  inter* 


state  business  of  a  corporation  of  another 
state,  although  the  state  may  tax  the  oor- 
poration's  property  regularly  or  permanent- 
ly located  within  its  limits,  where  the  as- 
certainment of  the  amount  assessed  Is  made!j 
"dependent'in  fact  on  the  value  of  its  prop-  ■ 
erty  titvated  mtkin  the  atate."  Postal 
Teleg.  Cable  Co.  v.  Adams,  166  U.  S.  683, 
696,  39  L.  ed.  311,  316,  6  Inters.  Com.  Rep.  I, 
15  Sup.  Ct.  Rep.  268,  360;  Leloup  v.  Mobile, 
127  U.  S.  640,  649,  32  L.  ed.  311,  314,  3 
Inters.  Com.  Rep.  134,  8  Sup.  Ct-  Rep.  1380. 
On  the  contrary,  it  ia  to  be  deduced  from  tb« 
adjudged  cases  that  a  oorporation  of  one 
state,  authoriied  by  its  charter  to  engage  iv 
lawful  commerce  among  the  states,  may  not 
be  prevented  by  another  state  from  coming 
into  Its  limits  for  all  the  legitimate  pur- 
poses of  such  commerce.  It  may  go  into 
the  state  without  obtaining  a  license  from 
it  for  the  purposes  of  its  interstate  busi- 
ness, and  without  liability  to  taxation  there 
on  acoount  of  attch  butmeai. 

But  it  is  stud  that  none  of  the  authorities 
cited  are  pertinent  to  the  present  case,  be- 
cause the  state  expressly  disclaims  any  pur- 
pose by  the  statute  In  question  to  otratruet 
or  embarrass  interstate  commerce,  but  seeks 
only  to  prevent  the  telegraph  company  from 
entering  the  field  of  domestic  business  in 
Kansas  without  its  consent,  and  without  con- 
forming to  the  requirements  ot  its  statute. 
But  the  disavowal  by  the  state  of  any  pur- 
pose to  burden  interstate  eommerce  oannot 
conclude  the  question  aa  to  the  fact  of  such 
a  burden  being  imposed,  or  as  to  the  uncon- 
stitutionality of  the  statute,  as  shown  by 
its  necessary  operation  upon  interstate  com- 
merce. If  the  statute,  reasonably  inter- 
preted, either  directly  or  by  its  necessary 
operation,  burdens  interstabs  commerce,  it 
must  be  adjudged  to  be  invalid,  whatever 
may  have  been  the  purpose  for  which  it  was 
enacted,  and  although  the  company  may  do 
hoth  interstate  and  local  business.  Thia 
court  IiBS  repeatedly  adjudged  that  In  all 
such  matters  the  Judiciary  will  not  regard 
mere  forms,  but  will  look  through  forms  to 
the  substance  of  things.  Such  la  an  estab- 
lished rule  of  constitutional  construction,  aa 
the  adjudged  cases  abundantly  show. 

In  Henderson  v.  New  York  (Henderson  r. 
Wiekham],  92  U.  8.  259,  268,  23  L.  ed.  543, 
547,  which  involved  the  question  whether 
a  statute  of  New  York  was,  in  any  real 
sense,  a  regulation  of  commerce  with  for- 
eign nations,  the  court  said  that,  in  what- 
ever language  a  statute  may  be  framed.  Its 
purpose  must  be  determined  by  its  natural* 
aDd*reasonable  effect.  In  Mugler  v.  Kansas,  • 
123  U.  8.  623,  661,  31  L.  ed.  206,  210,  8  Sup. 
Ct.  Rep.  273,  it  was  said  that  the  courts, 
when  determining  whether  a  statute  Is  con- 
aistent  with  the  fundamental  law,  must  not 
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deem  themMlTes  "^onnd  by  men  farms,  nor 
Art  they  to  be  mialed  by  mere  preteoBM. 
They  are  at  liberty— indeed,  are  onder  « 
tolemn  duty — to  look  at.  the  eubetanoe  of 
thinga,  wbenever  they  enter  upon  the  In- 
quiry whether  the  legialature  has  tran- 
Mended  the  luniti  of  Its  authority."  In 
Lyng  T.  Michigan,  1S5  U.  S.  ISl,  IGS,  S4 
L.  ed.  IBO,  163,  3  Inters.  Com.  Rep.  143,  10 
Sup.  Ct.  Rep.  72G,  It  wu  adjudged  that  a 
•tata  could  not  lay  a  tax  on  interstate  com- 
merce "in  any  form,  whether  by  way  of 
dutiea  laid  on  the  transportation  of  the 
■ubjecte  of  that  commerce,  or  on  the  receiptt 
derived  from  that  transportation,  or  on  the 
occupation  or  biuiuesa  of  carrying  it  on, 
for  the  reason  that  such  taxation  ia  a  bur- 
dan  on  that  commerce,  and  amounts  to  a 
regulation  of  it,  which  belongs  solely  to 
Congress."  In  Robbini  t.  Taxing  Diet.  ISO 
D.  S.  4SS,  497,  30  L.  ed.  694,  S9T,  1  InUra. 
Com.  Rep.  46,  1  Sup.  Ct.  Rep.  692,  it  was 
attempted  to  support  a  local  regulation 
about  drummers  upon  the  ground  that  no 
discrimination  was  made  between  domestic 
«nd  foreign  drummers, — that  they  were  all 
taxed  alike.  But  that  device  or  form  of 
taxation  did  not  prevail,  the  eourt  saying: 
That  does  not  meet  the  difficulty.  Inter- 
state oommerce  cannot  be  taxed  at  all,  even 
though  the  same  amount  of  tax  should  be 
iald  on  domestic  eommeree  or  that  which  Is 
Mrried  on  solely  within  the  Btate."  In 
UinnesoU  v.  Barber,  136  U.  B.  313,  319,  32S, 
84  L.  ed.  45E,  457,  460,  8  InUrs.  Com.  Rep. 
186,  10  Sup.  Ct.  Rep.  8S2,  the  particular 
•tatut*  there  assailed  as  repugnant  to  the 
Constitution  of  the  United  States  was  not 
saved  by  the  fact  that  it  was  applicable  to 
dtizens  of  all  the  states,  including  citizens 
of  the  state  which  enacted  it.  This  court 
•aid:  "There  may  be  no  purpose  upon  the 
part  of  a  legislature  to  violate  the  pro- 
visions of  that  instmmeot,  and  yet  a  stat- 
ute enacted  by  It,  under  the  (omia  of  law, 
may,  by  its  necessary  operation,  he  deatruc- 
tlve  of  rights  granted  or  secured  by  the  Con- 
stitution, lo  such  eases,  the  courts  must 
■natain  the  supreme  law  of  the  land  by  de- 
claring the  statute  uneouHtitutlonal  and 
a  void."  It  was  further  said  in  that  case 
■  "that  a  statute  may,  upon  its  face,  apply 
equally  to  the  people  of  all  the  states,  and 
yet  be  a  regulation  of  interstate  commerce 
which  a  state  may  not  establish.  A  bur- 
den  imposed  by  a  state  upon  interstate 
eommeree  la  not  to  be  sustained  simply  be- 
cause the  statute  imposing  It  applies  alike 
to  the  people  of  all  the  states,  indudiog  the 
people  of  the  state  enacting  such  statute." 

In  Brimmer  v.  Rebman,  138  U.  8.  78, 
61,  34  L.  ed.  8S2,  863,  8  Inters.  Com.  Rep. 
485, 11  Sup.  Ct.  Rep.  213,  the  question  arose 
as  to  the  validity  of  a  Virginia  statute  mak- 


ing it  unlawful  to  offer  for  sale,  within  the 
limits  of  that  state,  "any  fresh  meata  (beef, 
veal,  or  mutton)  which  shall  have  been 
ilaughtered  100  miles  or  over  from  the  plaos 
at  which  it  is  offered  for  sale  until  and  ex- 
cept it  has  been  inspected  and  approved" 
as  provided  In  the  statute.  The  preamble 
of  the  statute  recited  that  unwholesome 
meats  were  being  offered  for  sale  in  Virginia. 
Such  recital  was  held  not  to  conclude  the 
question  as  to  the  conformity  of  the  stat- 
ute with  the  Constitution.  Despite  the 
avowal  by  the  state  that  its  object,  by  the 
statute,  was  to  prevent  the  offering  of  un- 
wholesome meats  for  sale  in  Virginia,  ttiis 
court  adjudged  it  to  be  unconstitutional, 
saying:  "Is  the  statute  now  before  us  lia- 
ble to  ths  objection  that,  by  its  necessary 
operation,  it  interferes  with  the  enjoyment 
of  rights  granted  or  secured  by  the  Consti- 
tutiont  This  question  admits  of  but  one 
answer.  .  .  .  The  fees  exacted  under  the 
Virginia  statute  for  the  Inspection  of  beef, 
veal,  and  mutton,  the  product  of  animab 
slaughtered  100  miles  or  more  from  the 
place  of  sale,  are.  In  reality,  a  tax;  and  'a 
discriminating  tax,  imposed  by  a  stat^ 
operating  to  the  disadvantage  of  the  prod- 
ucts of  other  states  when  introduced  into 
the  first- mentioned  state,  is,  in  effect,  a 
regulation  in  restraint  of  oommerce  among 
the  states,  and  as  such  Is  a  usurpation  of 
the  powers  conferred  by  the  Constitution 
upon  the  Congress  of  the  United  States.' 
Walling  V.  Michigan,  1]B  U.  S.  440,  469, 
29  L.  ed.  601,  694,  6  Sup.  Ct.  Rep.  464:.  Soi 
can  this  statute  be  brought  into  harmoi^ 
with  the  Constitution  by  the  drenmstancea 
tliat  It  purports  to  apply  alilce  to  the  citi-  g 
sens  of*aIl  ths  states,  including  Virginia}  • 
for  'a  burden  imposed  by  a  state  upon  inter- 
state commerce  is  not  to  tie  sustained  sim- 
ply because  the  statute  imposing  it  appllaa 
alike  to  the  people  at  all  the  statas,  Indud* 
iug  the  people  of  the  ttates  enacting  soeh 
statutes,'  Minnesota  r.  Barber,  136  U.  B, 
813,  319,  34  L.  ed.  155,  457,  E  Inters.  Com. 
Rep.  18a,  10  Sup.  Ct.  Rep.  862;  Robbins  ▼. 
Taxing  Dlst.  120  U.  S.  489,  497,  SO  L.  ed.  694, 
097,  1  Inters.  Com.  Rsp.  45,  7  Sup.  Ct  Rep. 
592.  If  the  objeot  of  Virginia  had  been  to 
obstruct  the  bringing  into  tliat  state,  for 
use  as  human  food,  of  all  beef,  veal,  and 
mutton,  however  wholesome,  from  animals 
slaughtered  in  distant  states,  that  object 
will  be  accomplished  if  the  statute  before  us 
l>e  enforced." 

Looking,  then,  at  the  natural  and  reascm- 
able  effect  of  the  statute,  disregardiug  mere 
forms  of  expression.  It  is  clear  that  the  mak- 
ing of  the  payment  by  the  telegraph  com- 
pany, as  a  charter  fee,  of  a  given  per  csnt 
of  its  otilAoriEed  oaptto^  representing,  a* 
that  capital  clearly  does,  all  of  Its  bnsiness 
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utA  pTopertr,  bath  within  and  outtid*  of  tX» 
■totv,  a  oondilion  of  iti  right  to  do  local 
huitieM  in  EuiEM,  U,  in  ita  enenee,  not 
riinpl]'  a  tax  lor  the  prtvilega  of  doing 
local  bnaineaa  In  the  etate,  but  a  buTden 
and  t>x  on  the  oompsny'i  intentate  biuineBS 
and  on  its  property  iocatttd  or  uBed  outside 
of  the  state.  The  exprtm  words  of  the 
■tatute  leave  no  doubt  aa  to  what  i»  the 
batit  on  which  the  fee  ■peolfled  in  tha 
cUte  Btatut*  resti.  That  fee,  plainlr,  la 
not  based  on  aucb  of  the  oompan^H  capital 
itoeic  a«  repreaented  In  Ita  local  bniini 
and  property  in  Eanaaa.  The  requirement 
fa  a  given  per  cent  of  the  company's  au- 
thorized capital;  that  U,  all  ita  capital, 
wberever  or  however  employed,  whether  in 
the  United  States  or  in  foreign  countries, 
and  whatever  may  be  the  axtent  of  Its  lines 
In  Kanaas  a*  compared  with  ita  lines  out- 
side of  that  state.  What  part  of  the  fM 
BKaeted  is  to  be  attributed  to  the  oompany'B 
domestic  business  in  Kansas  and  what  part 
to  interstate  business,  the  state  has  not 
eluiMU  to  ascertain  and  dactare  in  the  stat- 
ute. It  strlltes  at  the  company's  entire 
business,  wherever  conducted,  and  its  prop- 
arty,  wherever  located,  and,  in  terms,  maki 
*•  it  a  condition  of  the  company's  tel^raph 
>  right  to  transact  purely  local  business  in 
Kansas  titat  it  shall  contribute,  for  the 
benefit  of  the  state  school  fund,  a  given  per 
cent  of  its  whole  authorized  capital,  repre- 
senting all  of  ita  property  and  all  ita  busl- 
nen  and  intereata  everywhere. 

In  Western  U.  Tel^.  Co.  t.  Atty.  Gen. 
126  U.  S.  fi4B,  S50,  S52,  SI  I^  ed.  TOS-TOS.  8 
Bnp.  Ct.  Rep.  061,  a  tax  nominally  upon  the 
sharea  of  the  capital  stock  of  the  eompany 
was  held  to  l>e  in  effect  a  tax  only  on  prop- 
arty  owned  and  used  by  the  company  In 
Maasachnsetta,  because,  and  only  becauae, 
the  basis  established  for  the  ascertainment 
of  the  value  of  such  property  was  the  pro- 
portion of  tha  ooMpany'i  Une*  in  fAe  itate 
to  their  entire  length  throtighout  th»  whole 
vmntry.  Such  a  tax  was  held  not  to  t>e  for- 
bidden by  the  Constitution,  because  hoaed 
en  the  company's  stock  representing  only 
Ita  buainess  and  ita  property  inside  the 
■tate.  In  Ratterman  v.  Western  U.  Teleg. 
Otk  127  U.  S.  411,  32  L.  ed.  229,  SS  Inters. 
Cun.  Rep.  GS,  8  Sup.  Gt.  Rep.  112T,  it  was 
bald  that  a  tingle  tax  on  ths  receipts  of  a 
telegraph  eompany,  some  of  which  were  de- 
rived from  interstate  commerce  and  some 
from  infrostate  commerce,  but  capable  of 
•eparation,  was  invalid  to  the  tatent  that 
tho  roeeipta  aore  dsrimd  from  tnlerstate 
ooaun«rM,  Tbe  court  was  confronted  with 
tb*  same  situatJon  in  Leloup  v.  Mobile,  127 
V.  8.  640,  647,  32  L.  ad.  311,  314,  2  Inters. 
Oom.  Eep.  1S4,  8  Sup.  Ct.  Rep.  1380,  which 
Mse  involved  the  validity  of  a  city  ordinance 


imposing,  generally,  a  specified  license  tax, 
"on  telegraph  companies."  Tbe  ordinanee 
waa  held  invalid  because  the  tax  bad  refer- 
ence to  the  entire  busineaa  of  the  tel^raph 
company,  interstate  and  domestic,  without 
any  distinction  being  made  between  the  dif- 
ferent Icinda  of  bosiness.  It  waa  urged  in 
that  case  that  a  portion  of  tha  telegraph 
company's  business  was  wholly  internal  to 
the  stats,  and  therefore  was  taxable  by  the 
state.  To  this  view  the  response  of  the 
court  was;  "^ut  that  fact  does  not  remove 
the  difficulty.  The  tax  affeclt  the  tohols 
htsiiKft  without  dMoriminatton.  There  ar« 
sufficient  modes  in  which  the  internal 
business.  If  not  already  taxed  in  some  other 
way,  may  l>e  subjected  to  taxation,  without 
the  imposition  of  a  tax  which  eovers  the 
entire  operations  of  the  company."  Bo,  In  |» 
the  case  now  before  na,  the  exaction,*  as  »• 
condition  of  the  privilege  of  continuing  to  do 
or  doing  local  business  in  Kansas,  that  Ute 
tele^aph  oompany  shall  pay  a  ffieen  per 
cent  of  Its  authoriivd  oapitat  §toek.  Is,  for 
every  practical  purpoae,  a  tax  both  mi  Um 
company's  local  business  in  Kansas,  and  oa 
its  interstate  business,  or  on  tbe  privilege 
of  doing  interstate  business;  for  tiie  stat- 
ute, by  Its  necessary  operation,  will  aecom- 
pUsh  precisely  the  result  that  would  have 
been  accomplished  bad  it  been  made,  in  e»- 
preat  loorda,  a  condition  of  doing  local  busi- 
ness, that  the  telegraph  company  ibould 
submit  to  taxation  upon  both  its  interstate 
and  intrastate  business  and  upon  its  Inter- 
ests and  property  everywhere,  aa  represented 
by  ita  capital  stock.  The  exaction  made  by 
ths  Kansaa  statute  is  aa  much  a  tax  on  tho 
interstate  busineaa  of  the  company  and  on 
ita  properfy  outside  of  the  state  as  a  fee  or 
tax  on  ths  sale  of  an  article  imported  only 
for  sols,  or  as  a  tax  on  the  occupation  of  aa 
importer  would  be  a  tax  on  the  proper^ 
imported  (Brown  v.  Uaryland,  12  Wheat 
410,  444,  S  L.  ed.  678,  837)  ;  or  that  a  tax 
on  the  stock  of  tbe  United  States  ia  a  tax  on 
the  contract  under  which  it  was  issued,  and 
a  tax  on  the  power  to  borrow  money  on 
the  credit  of  the  United  States  (Weston  t. 
Charleston,  2  Pet.  449,  467,  468,  7  L.  ed. 
481,  437,  433)  ;  or  that  a  tax  on  the  salary 
offioer  of  the  United  States  would  be 
a  tax  on  the  means  employed  by  the  govern- 
ment at  tha  Union  to  execute  its  constitu- 
tional powers  (Dobbins  v.  Erie  County,  16 
Pet.  436,  449, 10  L.  ed.  1022,  1027} ;  or  that 
on  ordinary  hill  of  lading  for  prop- 
erty taken  out  of  a  state  would  be  a  tax  on 
the  property  covered  by  that  instrument 
(Almy  V.  California,  24  How.  160,  16  L.  ed. 
644)  ;  or  that  a  tax  on  the  amount  of  salaa 
mode  by  an  auctioneer  would  be  a  tax  <a 
tbe  goods  sold  (Cook  v.  Pennsylvania,  BT 
"   ~   566,  G7S,  24  L.  ed.  lOlS,  1017).    Bnt 
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u  already  tald,  what  part  of  the  fee  ex- 
acted by  Eanaas  !■  to  b«  attributed  tc  intra- 
■tata  buBineu  and  what  part  to  interstate 
biuineaa  the  atate  liss  not  chosen  to  ascer- 
tain and  declare.  It  baa  seen  proper  to 
exact  a  epecifled  per  cent  of  the  authorized 
capital  of  the  telegraph  company,  represent- 
n  ing,  necessarily,  all  it«  businese,  interstate 
*  and  intrastate,  and  all'its  property  inter- 
eata  in  and  out  of  the  state.  It  is  important 
here  to  observe — Indeed,  the  contrary  could 
not  be  asserted — that  the  telegraph  company 
lawfully  entered  Kansas,  with  the  consent 
of  both  the  territory  and  state,  for  the  pur- 
poses of  its  buaiueBB  of  every  kind,  loog  be- 
fore, and  wai  legally  there  when,  the  Bush 
act  was  passed.  The  state  concedes  its  right 
to  continue  in  such  business  in  Kansas,  if 
it  will  comply  with  the  statute  in  question, 
and  pay  the  fee  demanded ;  and  only  because 
of  such  refusal  it  seeks  the  aid  of  the  oourt 
to  oust  the  company  from  the  state,  so  far 
as  local  business  is  concerned,  unless  it  (ball, 
by  paying  such  fee,  contribute — that  is  tbe 
proper  word — a  given  per  cent  of  all  its 
capital  for  tbe  support  of  the  schools  of  the 
state.  The  state  knows  that  the  telegraph 
eompauy,  in  order  to  accommodate  the  gen- 
eral public  and  make  its  telegraphic  system 
effective,  must  do  all  kinds  of  telegraphic 
business.  Yet,  it  seeks  to  enforce  a  regula- 
tion requiring  tbe  company  by  paying  tbe 
"fee"  in  question  to  aaeent  to  its  interstate 
business  being  burdened  and  its  property 
outside  of  Kansas  being  taxed  in  order  that 
It  may  continue  to  conduct  a  business  con- 
eededly  beneficial  to  the  public, — a  right 
lawfully  acquired  from  the  United  States 
when  Kansas  was  a  territory,  and  exercised 
consistently  witb  the  statutes  of  the  state 
for  many  years  after  Kansas  woe  admitted 
as  a  state  of  the  Union. 

But  it  is  said  to  be  well  settled  that  a 
state,  in  the  exercise  of  its  reserved  pow- 
ers, may  prescribe  the  terma  on  which  a 
foreign  corporation,  whatever  the  nature 
of  its  business,  may  enter  and  do  business 
within  its  limits. 

It  is  true  that,  in  many  cases,  the 
general  rule  has  been  laid  down  that  a 
state  may,  it  It  chooses  to  do  so,  exclude 
foreign  corporations  from  its  limits,  or  im- 
pose such  terms  and  conditions  on  their 
doing  business  in  the  state  as,  in  its  Judg- 
ment, may  be  consistent  witb  the  inter- 
eats  of  the  people.  But  tbose  were  cases 
in  which  tbe  particular  foreign  corporation 
before  the  court  was  engaged  in  ordinary 
business,  and  not  directly  or  regularly  in 
2  interstate  or  foreign  commerce.  In  Paul  v, 
"  VirginU,  8  Wall-  168,  19  L.  ed.  3B7,  which 
sustained  the  power  of  the  state  to  exclude 
foreign  insurance  companies  from  its  lim- 
its, or  to  impose  eonditlons  upon  their  en- 


tering the  state  for  purposes  of  its  busi- 
ness,  tbe  court  said:  "It  is  tmdoubtedly 
true,  as  stated  by  counsel,  that  the  power 
conferred  upon  Congress  to  regulate  com- 
merce includes  as  well  commerce  carried  on 
by  corporations  as  commerce  carried  on  b; 
individuals.  .  .  .  This  state  of  facta 
forbids  the  supposition  that  it  was  in- 
tended In  the  grant  of  power  to  Congress 
to  exclude  from  its  control  the  commerca 
of  corporations.  Tbe  language  of  the  grant 
makes  no  reference  to  the  instrumentalities 
by  which  commerce  may  be  carried  on;  it  Is 
general,  and  includes  alike  commerce  by  in- 
dividu^,  partnerships,  associations,  and 
corporations.  .  .  .  The  defect  of  the  ar- 
gument lies  in  the  character  of  their  busi- 
ness. Isauinf  a  polioj/  of  insurenee  it  not  a 
traneaction  of  commerce.  .  .  .  Such  eon- 
tracts  are  not  interstate  transactions, 
though  tbe  parties  may  be  domiciled  In 
different  states."  In  Fensacola  Teleg.  Co. 
V.  Western  U.  Teleg.  Co.  96  U.  S.  1,  12,  13, 
24  L.  ed.  708,  711,  the  case  of  Paul  v.  Vir- 
ginia was  referred  to  and  the  above  extract 
made  from  its  opinion.  And  the  court, 
speaking  by  Chief  Justice  Waite,  in  the 
Pensacola  Case,  said:  "We  are  aware  that, 
in  Paul  V.  Virginia,  supra,  this  court  de- 
cided that  a  state  might  exclude  a  corpora- 
tion of  another  state  from  its  jurisdiction, 
and  that  corporations  are  not  within  the 
clause  of  the  Constitution  which  declares 
that  the  citizens  of  each  state  shall  bo  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states.'  Art.  4,  S  ^ 
That  IOC*  not,  hoioever,  the  case  of  a  corporn- 
tion  engaged  in  inferttaie  oontmcrM/  and 
enough  was  said  by  the  court  to  show  that, 
if  it  had  been,  very  different  gvettiwu  would 
have  teen  preeented." 

Whatever  may  be  the  extent  of  the 
state's  authority  over  intrastate  business, 
was  it  competent  for  the  state  to  requirv 
that  the  telegraph  company, — which  surely 
had  the  right  to  enter  and  remain  In  the 
state  for  interstate  business, — as  a  cotuK- 
tion  of  its  right  to  continue  doing  domestio  g 
business  in*Kansas,  should  pay,  in  the  form  * 
of  a  fee,  a  specified  per  cent  of  its  capital 
stock  representing  the  interests,  property, 
and  operations  of  the  company  not  only  In 
Kansas,  but  throughout  the  United  State* 
and  foreign  countries!  Is  such  a  regulation 
consistent  with  the  power  of  Congress  to 
regulate  commerce  among  the  states,  or 
witb  rights  growing  out  of  such  commerce, 
and  secured  by  the  Constitution  of  the 
United  BtatesI  Can  the  state,  in  this  way, 
relieve  its  own  treasury  from  the  burden 
of  supporting  its  public  schools,  and  put 
that  burden,  in  whole  or  in  part,  upon  the 
interstate  business  and  property  of  fordga 
corporations  t     Can  such  a  r^ulatlon   ba 
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deeiiwd  eonBtltutional  anj  more  thnn  one 
requiring  the  company,  fts  »  eondition  of  Ita 
doing  Intrastate  bnainesa,  that  It  should 
■nrrender  ita  right,  for  instance,  to  InToke 
tha  protection  of  tlie  Constitutfon  when  It 
ii  proposed  to  deprive  it  of  its  property 
without  due  process  of  Inn,  or  to  deny  it 
the  equal  protection  of  the  laws  I  la  La- 
fayette Ina.  Co.  r.  French,  IS  How.  404, 
407,  15  L.  ed.  451,  452,  the  court,  speak- 
ing by  Mr.  Justice  Curtis,  said:  "A  corpora- 
iion.  (treated  by  Indiana  can  transact  busi- 
ness in  Ohio  only  with  the  consent,  express 
or  implied,  of  the  latter  state  (Bank  of 
AngniU  T.  Earlc,  IS  Pet.  519,  10  L.  ed. 
274).  Tliis  consent  may  be  accompanied 
hy  aneh  eonditfons  *•  Ohio  may  think  fit 
to  impose  t  and  these  eondltions  must  be 
deemed  valid  and  effectual  by  other  state* 
and  by  this  oonrt,  providtd  lA«y  are  not 
rvpugnant  to  the  Constitution  or  law*  of 
the  United  Btate»."  In  Southern  P,  Co.  t. 
Denton,  146  U.  8.  S02,  207,  SO  L.  ed.  942, 
945,  13  Sup.  Gt  Rep.  44,  the  court  consid- 
ered the  question  of  the  validity  of  a  Texas 
ttatute  relating  to  foreign  corporations  de- 
■Iring  to  transact  business  in  that  state. 
That  statnte  provided  that  the  application 
of  the  corporation  to  do  busineH  In  the 
■tate  should  contain  a  stipulation  that  the 
permit  be  subject  to  certain  pTOvIsions  of 
the  statute,  one  of  which  was  that  the  per- 
mit shall  become  null  and  void  if  the  cor- 
poration, being  sued  in  a  state  oonrt, 
ahonld  remove  the  case  into  a  court  ol  the 
United  States  upon  the  ground  of  the  di- 
Terae  citizenship  of  tha  parties  or  of  local 
*  prejudice  against  such  corporation.  Deal- 
'  ing<with  that  point,  this  court,  speaking  by 
Hr.  Justice  Gray,  satdi  -^ut  that  statute, 
requiring  the  corporation,  as  a  eondition 
precedent  to  obtaining  a  permit  to  do  busi- 
ness within  the  state,  (o  eurrmder  •  ri^Ikt 
md  privilege  secured  to  it  by  the  Constitu- 
MoN  mtd  bae§  of  the  United  States,  was  tm- 
eonstitntional  and  void,  and  conld  give  no 
validity  or  effect  to  any  agreement  or  ae- 
tlMi  of  the  corporation  in  obedience  to  its 
provisions, " — citing  Home  Ins.  Cto.  v.  Morse, 
SO  Wall.  44G,  S2  L.  ed.  365;  Barron  v. 
Bumside,  121  U.  S.  186,  80  L.  ed.  915,  1 
Inters.  Com.  Rep.  2S5,  7  Bup.  Ct.  Rep.  931; 
Texas  Land  &  Hortg.  Co.  v.  Worsham,  76 
Tex.  G56,  13  S.  W.  884.  Bee  also  to  the 
same  effect,  Martin  v.  Baltimore  ft  0.  R. 
Co.  (Oerling  v.  Baltimore  &  O.  R.  Co.)  151 
U.  8.  673,  684,  88  L.  ed.  311,  315,  14  Sup. 
Ct  Rep.  533;  St.  Clair  v.  Coz,  106  U.  8. 
860,  S56,  27  L.  ed.  222,  225,  1  8up.  Ct.  Rep. 
354;  Barrow  S.  8.  Co.  v.  Kane,  170  U.  8. 
lOS),  110,  111,  42  Ii.  ed.  981,  968,  18  Bup. 
OL  Bap.  628.  In  the  above  case  of  Barron 
V.  Bamside  (which  was  dted  with  approval 
fai  tha  Dmton  Oaae),  thia  oonrt,  apekkiog 


by  Mr.  Justice  Blatchftwd,  unanimously 
held:  "As  the  Iowa  statute  makes  the  right 
to  a  permit  dependent  upon  the  eurren- 
der  6y  the  foreign  oorporation  of  a  privi- 
lege lecvred  to  it  by  the  Conatitution  and 
lawt  of  the  United  Btatea,  the  statute  re- 
quiring the  permit  must  ht  held  to  he  void. 
.  .  In  all  the  cases  in  which  this 
court  has  eonsidered  the  subject  of  the 
granting  by  a  state  to  a  foreign  corpora- 
tion of  its  consent  to  the  transaction  of 
business  in  the  state,  it  has  uniformly  as- 
serted that  no  conditions  can  he  imposed  by 
the  atate  which  are  repugnant  to  the  Con- 
stitution and  lawe  of  the  United  Btatee,"  So, 
En  Barrow  S.  B.  Co.  v.  Kane,  above  cited,  Mr. 
Justice  Qray,  delivering  tha  unanimous  judg- 
ment of  the  court,  said:  "Statutes  requir- 
ing foreign  oorporations,  as  a  condition  of 
being  permitted  to  do  buainess  within  the 
state,  to  stipulate  not  to  remove  Into  tha 
oourts  of  the  United  States  suits  brought 
against  them  In  the  courts  of  the  stata 
have  been  adjudged  to  be  unconstitutional 
and  void-"  If  a  domestic  corporation  an* 
gaged  in  tha  business  of  soliciting  ordera 
for  goods  manufactured,  sold,  and  delivered 
In  a  state  should,  in  addition,  solidt  orders 
for  good*  manufactured  in  and  to  be 
brought  from  another  state  for  deUvary, 
could  the  former  state  make  it  a  eondition^ 
of  the  right  to  engage  in  local*  business  • 
within  Its  limits  that  tha  corporation  pay 
a  given  per  cent  of  all  fees  or  commissions 
received  by  It  in  its  business,  Interstate  and 
domestic  t  There  can  be  but  one  smswer  to 
this  question,  namely,  that  such  a  condition 
would  operate  as  a  direct  burden  on  Inter- 
state commerce,  and  therefore  would  be  no- 
constitutional  and  void.  Consistently  with 
the  Constitution  no  court  could,  by  any 
form  of  decree,  recogniie  or  give  effeot  to 
or  enforce  such  a  condition. 

We  repeat  that  the  statutory  reqnlrs- 
ment  that  the  telegraph  company  shall,  aa 
a  condition  of  it*  right  to  engage  in  local 
businsss  in  Kansas,  first  pay  into  the  state 
school  fund  a  given  per  cent  of  its  anthov 
ized  capital,  representing  all  its  business 
and  property  everywhere,  is  a  burden  on 
the  company's  interstate  commerce  and  ite 
privilege  to  engage  in  that  commerce,  la 
that  it  make*  both  such  commerce,  as  eon- 
ducted  by  tha  company,  and  its  property 
outside  of  the  state,  contribute  to  the  sup- 
port of  the  state's  schools.  Such  Is  ths 
necessary  effect  of  the  statute,  and  that 
result  cannot  be  avoided  or  concealed  by 
calling  tha  exaction  of  snch  a  per  emt  of 
it*  capital  stock  a  '^se"  for  the  privilege 
of  doing  local  busines*.  To  hold  othenriee, 
is  to  allow  form  to  control  substance.  It 
is  easy  to  be  seen  that  if  every  state  shenld 
pass  a  ttatuta  alinUar  to  that  snastod  ij 
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ITtnua,  DOt  onlj  ths  freedom  of  latentat* 
eommerea  would  be  deatrojed,  the  dedsiona 
of  thia  eotut  nulllfled,  and  the  bulneai  of 
the  country  thrown  into  eonfiulou,  bnt  eaieh 
■tate  would  Motinue  to  meet  Its  own  local 
expenaes  not  only  by  exactions  that  direct- 
ly bnrdened  such  commerce,  but  hj  taxa- 
tion upon  property  situated  beyond  fta 
limit*.  We  cannot  ful  to  recognize  the  in- 
Umate  conDection  which,  at  this  day,  ex- 
lata  between  the  intera^te  buslneas  done 
by  interstate  companies  and  the  local  busi- 
nesa  wbich,  for  the  convenience  of  the  peo- 
ple, must  be  done,  or  can  generally  be 
better  and  more  economically  done,  by  aucli 
Interstate  companies  rather  than  by  domes- 
tie  coinpaniei  organized  to  conduct  only 
local  buaines*.  It  ia  of  the  laat  Importance 
« that  the  freedom  of  interstate  commerce 
•  aball^ot  be  trammeled  or  burdened  by  local 
emulations  which,  under  the  guise  of  regu- 
laUng  local  affairs,  really  burden  righta  se- 
«m:ed  by  the  Conatltution  and  laws  of  the 
Onited  States.  While  the  general  right  of 
the  states  to  regulate  their  strictly  domea- 
Uo  affairs  is  fundamental,  in  our  constitu- 
tional system,  and  vital  to  the  Integrity 
And  permanence  of  that  system,  that  right 
mnat  always  be  exerted  in  subordination  to 
the  granted  or  enomerated  powers  of  the 
general  government,  and  not  is  hostility 
to  rights  secured  by  the  supreme  law  of  the 
land. 

W«  need  not  stop  to  discuss  at  length 
the  apeeifle  question  whether  the  state  can, 
by  any  regulation,  make  the  property  of 
the  company,  outside  of  Kansas,  contribute 
directly  to  the  support  of  Its  sdioolai  such 
being  the  effect  of  the  requirement  that  it 
pay  into  the  atate  treaaury,  for  the  benefit 
of  the  atate  school  fund,  a  given  per  cent 
of  all  its  capital  stock  as  a  condition  of  its 
doing  local  bualoesa  in  Kansas.  It  is  firm- 
ly ettabliahed  that,  consistently  with  the 
due-process  clause  of  the  Constitntion  of 
the  United  States,  a  atate  cannot  tax  prop- 
erty located  or  exiatlng  permanently  be- 
yond its  limits.  Louisville  &  J.  Ferry  Oo. 
V.  Kentucky,  188  U.  8.  3S6,  39S,  47  L.  ed. 
613,  G19,  23  Sup.  Ct.  Rep.  4S3;  Union  Re- 
frigerater  Transit  Co.  t.  Kentucky,  1S9 
U.  S.  194,  203,  GO  L.  ed.  ISO,  1G6,  2S  Sup. 
Ct.  Rep.  36,  4  A.  ft  B.  Ann.  Gas.  483. 

It  is  said  that  the  aonclusions  here  an- 
nounced are  not  in  harmony  with  some 
eases  heretofore  decided  by  this  eonrt.  This 
suggestion  ia  one  of  serious  import,  and 
cannot  be  paaaed  without  eonaideration,  al' 
thou^  the  careful  examination  of  the  easei 
may  greatly  extend  thia  opinion.  In  sup- 
p<Mt  of  the  view  jnat  stated,  reliance  is 
fheai  particularly  on  Osbonie  v.  Florida, 
IM  U.  S.  650,  41  L.  ed.  686,  17  Sup.  Ct 
■if,  I14j  Pullman  Oo.  v.  Adama,  180  U. 


S.  430,  4?  L.  ed.  877,  23  Sup.  Ct.  Rep.  494; 
Allen  V.  Pullman's  Palace  Oar  Co.  191  V. 
S.  171,  48  L.  ed.  134,  24  Sup.  a.  Rep.  3») 
and  Security  Mut.  L.  Ins.  Co.  t.  Prewitt, 
203  U.  S.  216,  248,  GO  L.  ed.  1013,  1014,  26 
Sup.  Ct.  Rep.  619,  6  A.  ft  E.  Ann.  Cas.  317. 
What  was  the  ease  of  Osborne  v.  Florida  t 
A  certain  statute  of  that  stat«  made  It  a 
misdemeanor  for  one  to  aet  aa  agent  In  the 
state  of  an  express  company  doing  buaineas 
there  without  the  payment  of  a  license  tax, 
the  amount  of  tohieh  depended  vpom  the 
numisr  of  inhahilanit  fo  the  oily,  towm,^ 
or  village  where  the>buiineaa  was  oon-* 
ducted.  Csbome,  without  obtaining  such  a 
license,  and  having  acted  as  agent,  in  Flor- 
ida, of  a  Georgia  corporation  engaged  in  in- 
terstate aa  well  as  intrastate  business,  was 
pT049eeded  against  criminally  under  the 
statute.  Ha  contended  that  the  statnte 
was  invalid,  In  that  It  assumed  to  regulate 
interstate  commerce.  The  supreme  eonrt  of 
Florida  held  that  the  statute  had  no  ap- 
plication to  interstate  oommeroe,  and  af- 
fected only  the  business  done  in  the  stata 
that  was  nocal"  In  Its  character.  And  thia 
court,  upon  writ  of  error  to  the  supreme 
court  of  Florida,  held  that  the  company 
could  "conduct  its  interstate  business  with- 
out paying  the  slightest  heed  to  the  act, 
because  it  does  not  apply  to  or  In  any  de> 
gree  affect  the  company  in  regard  to  that 
portion  of  Ita  buainess  which  it  has  the 
right  to  conduct  without  regulation  from 
the  state."  As  thus  construed,  the  statat* 
was  held  not  to  be  a  regulation  of  Inte^ 
state  commerce.  This  court,  reM^^nizing 
the  principle  announced  In  Crutoher  v.  Kan* 
tncky,  said  that  "aa  long  aa  the  regulation 
as  to  the  lioenae  or  taxation  doee  not  refer 
to  and  if  not  impoeed  upon  the  buMN«s«  of 
the  ootnpai^  which  ii  «nter«(ate,  there  is  no 
interference  with  that  oommerce  by  the 
atate  statute."  Let  it  be  observed  that  the 
license  taxes  prescribed  by  Florida  were  waak 
as  to  make  it  clear  that  its  statute  applied 
and  waa  intended  to  be  applied,  only  to 
domestic  business  within  Florida,  aa  meas- 
ured by  tAe  number  of  AiAoMtonta  of  the 
city  or  towtk  whare  the  biMiMest  i«m  OOM- 
chteted.  It  waa  not  imposed  cm  any  ba^ 
that  had  reference  either  to  the  interatata 
business  or  to  the  property  of  the  oompany 
outside  of  the  state.  It  Imposed  no  burden 
whatever  on  interstate  business,  nor  put 
any  ohstaele  in  the  way  of  dwng  such  busi- 
ness; whereas,  the  statute  here  Involved 
prohibits  a  foreign  eorporation  from  doing 
any  local  business  In  Kansas  unless  such 
corporation  flnt  paya  into  the  state's  school 
funl  a  tax,  or,  which  ia  the  same  thing,  a 
fee,  in  the  form  of  a  given  per  om(  ef  ett 
ite  eetpital,  feprseentinf  oU  of  itt  bustttMS^ 
property,    sad    intereett    eoeryaher*.      Th* 
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Floridk  CMfl  U  someTh»t  dmllar  In  prisd- 
^  pk  to  that  of  Western  U.  Teleg.  Co.  t. 
•  Atty.  Oen-'abOTs  cited.  In  which  It  wa> 
lieU  that  A  Btata  tax  on  the  capital  •toek 
of  th«  telegmpb  company  wu  valid  when 
measured,  as  it  irai  in  that  eass,  not  by  ita 
entire  capital,  bnt  by  ths  proportion  of  tba 
oompany'a  linea  In  tiie  state  to  their  entire 
length  throughout  the  entire  country.  So, 
In  Oabonie  v.  Florida,  the  tax  waa  not  Im- 
posed on  the  basis  of  the  business  of  the 
company,  inteTstate  and  intrastate,  or 
either  separately,  bnt  was  made  to  depend 
alone  on  the  number  of  Inhabitants  In  the 
particular  city  or  town  where  Its  agency 
was  established.  It  Is  manifest  that  what 
has  been  said  in  the  present  case  is  in  per- 
fect harmony  with  the  decision  in  the  Os- 
borne Case. 

As  to  Pullman  Co.  v.  Adams,  ISS  U.  B. 
420,  421,  47  L.  ed.  877,  878,  23  Sup.  Ct.  Rep. 
494,  we  perceive  nothing  in  the  Judgment 
In  that  ease  that  conflicts  with  what  is 
herein  said.  That  case  Involved  the  valid- 
ity of  a  tax  of  a  certain  amount  imposed 
by  Mississippi  on  each  sleeping  and  palace- 
car  company  carrying  passengers  "from  one 
point  to  another  within  the  ttala"  and  so 
many  cents  per  mile  "for  each  mile  of  rail- 
road track  over  which  the  company  runs  its 
ean  in  thia  ttate."  It  was  contended  that 
this  tax  was  an  interference  with  commerce 
among  the  states.  It  is  stated  in  the  opin- 
ion that  the  sleeping  cars  of  the  Pullman 
Company,  an  Illinois  corporation,  "were 
earried  by  various  railroad  companies,  and 
all  of  them  were  carried  into  the  state  from 
another  state,  or  out  of  the  state  to  an- 
other state,  or  both.  But  such  cstb  in  their 
passage  also  carried  passengers  from  point 
to  point  within  the  state,  and  a  spedfle  fare 
waa  Dollected  by  the  servants  of  the  Pull- 
man Company."  It  was  contended  by  the 
company  that  the  state  Constitution  made 
it  a  oommon  carrier,  and,  in  effect,  com- 
pelled It  to  assume  Uie  burden  of  carrying 
local  passengers,  although  its  Tecelpts  from 
purely  local  business  were  leas  than  the 
expense  incurred  In  carrying  it  on.  But  the 
state  supreme  oourt  held  that  view  of  the 
■tat«  Constitution  to  be  fallacious.  And 
this  oourt  said:  "If  the  clause  of  the  state 
Constitution  referred  to  were  held  to  im- 
pose the  obligation  supposed  and  to  be 
^  valid,  we  assume,  without  discussion,  that 
■  the  tax  would  be  Invalid,  ^or  then  ifioould 
twm  Co  fre  tru«  IAa(  the  state  Corutitution 
(Hid  th^  ttaltile  oombined  tcould  impote  a 
5itrden  on  eommeros  brtween  the  itatei  mmI- 
Offotu  to  that  which  waa  held  bad  in 
Cratcher  v.  Kentucky,  141  U.  S.  47,  S5  L. 
•d.  649, 11  Sup.  a.  Rep.  S61.  On  the  other 
hand,  if  the  Pullman  Company,  whether 
"  *  I  carrier  or  not,  bad  the 


right  to  choose  between  what  points  it 
would  carry,  and  therefore  to  give  up  the 
carriage  of  passengers  from  one  point  to 
another  within  the  state,  the  ease  is  gov- 
erned by  Osborne  v.  Florida,  supra.  The 
company  cannot  complain  of  being  taxed 
for  the  privilege  of  doing  local  butinesa 
which  it  is  free  to  renounce.  Both  parties' 
agree  that  the  tax  is  a  privilege  tax.  A» 
the  validity  of  the  tax  is  thus  bound  up 
with  the  effect  of  the  section  of  the  state- 
Constitution,  we  think  that  the  PuHman 
Company  was  entitled  to  know  bow  it- 
stood  under  the  latter,  and  that  a  judgment 
against  It  could  not  be  justified  by  reason* 
ing  which  leaves  that  point  obscure.  W* 
are  somewhat  embarrassed  in  dealing  witb 
the  case,  because  we  are  not  quite  certain 
whether  we  rightly  Interpret  the  Intlma* 
tions  upon  the  subject  in  the  judgment  un- 
der review.  If  the  Constitution  of  Missis- 
sippi should  be  read  as  Imposing  an  obliga- 
tion to  take  local  passengers,  the  question 
for  us  might  be  which,  if  not  twth,  the 
clause  of  the  Constitution  or  the  tax  act, 
is  invalid.  But  we  assume  that  the  opinion 
of  the  supreme  court  of  Mississippi  intends 
to  meet  the  difficulty  frankly,  and  when  it 
says  that  the  argument  against  the  tax 
drawn  from  the  above  interpretation  of  the 
Constitution  Is  fallacious,  we  take  It  as 
meaning  that  no  such  interpretation  will 
be  attempted  In  the  future,  and  we  take  it 
so  the  more  readily  that  we  can  see  no 
ground  for  a  different  view.  If  we  are  right 
in  OUT  understanding,  the  judgment  of  the 
supreme  court  waa  correct  for  the  reason 
sullleiently  stated  above."  So  that  what 
was  actually  decided  in  the  Adams  Cas* 
was  that  the  company  was  under  no  obliga- 
tion to  take  local  passengers,  but.  If  tt 
chose  to  do  that  kind  of  business,  the  privi- 
lege for  doing  it  could  be  taxed  by  the 
state.  The  court  did  not  bold  that  the 
state  eouU,  In  any  form,  directly  bnrdea 
interstate  commerce.  It  really  held  to  the  m 
contrary.*  The  Adams  Case  differs  from  the  ■ 
present  one  In  this:  that  while  the  Missis- 
sippi Code  imposed  no  other  condition  upon 
the  Pullman  Company  doing  local  business 
in  that  state  than  that  it  should  pay  a  cer- 
tain license  tax  on  that  account, — which 
tax,  it  may  be  observed.  Is  not  at  all  dis- 
proportioned  to  such  local  businesa,  and 
therefore  not  to  be  regarded  as  a  mere  de- 
vice to  reach  or  burden  the  interstate  com- 
merce of  the  company, — the  statute  ef  Kan- 
sas forbids  the  doing  of  local  business  with- 
in its  limits  by  a  corporation  of  another 
state  or  foreign  country,  except  subject  to 
the  condition  that  such  corporation  Arst 
pay  to  the  state  a  given  per  cent  of  ita  sa- 
tire capitalisation  repreeenting  the  value  of 
all    its   business,    properly,   and    intereata 
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witlUn  and  without  the  itnte,  thereby  pla- 
cing a  direct  burden  on  the  privilege  or  fran- 
chlae  of  transacting  interstate  cammeree 
and  taxing  property  rights  beyond  the  ju- 
riadiction  of  the  state  for  purposes  of  taxa- 
tion. That  the  Western  Union  Telegraph 
Company  is  engaged  in  both  interstate  and 
intrastate  comtneree  ts  no  reason,  in  itself, 
why  Kansas  may  not,  in  good  faith,  require 
it  to  pay  a  license  tax  atrictly  on  account 
of  local  business  done  by  it  In  that  state. 
But  it  is  altogether  a  different  thing  for 
Kansas  to  deny  it  the  privilege  of  doing 
such  local  buainesa,  beneficial  to  the  public, 
except  on  condition  that  it  shall  firal  pay 
U>  the  state  a  giTen  per  cent  of  all  Its 
capital  stoclt,  representing  all  of  its  prop- 
erty, wherever  situated,  and  all  its  business 
in  and  outside  of  the  state. 

Nor  i*  there  any  conflict  between  the 
views  we  have  expressed  and  the  decision 
in  Allen  r.  Pullman's  Palace  Car  Co.  191 
U.  8.  171,  178,  179,  48  L.  ed.  134,  13S,  24 
Sup.  Ct.  Rep.  39.  One  of  the  questions  In 
that  case  was  as  to  the  constitutional 
validity  of  a  Tennessee  statute,  passed  in 
1887,  which  required  every  company  oper- 
ating sleeping  cars  and  doing  business  in 
that  state  to  pay,  as  a  privilege  tax,  "on 
each  car,  per  annum,  tSOO."  The  Pullman 
Car  Company  operated  sleeping  cars  In 
Tennessee  under  a  contract  with  railroad 
eompanies  traversing  the  state.  The  gross 
receipts  of  the  eompanies  from  lines  run- 
ning into  the  state  were,  annually,  about 
«  t50O,000,  and  only  about  {25,000  annually 
■  from* passengers  carried  locally  in  Tennes- 
see. The  cars  actually  used  on  these  lines 
during  each  year  numbered  over  one  hun- 
dred. The  court  in  that  ease  referred  to 
Pickard  v.  Pullman  Southern  Car  Co.  117 
D.  S.  34,  29  L.  ed.  786,  6  Sup.  Ct.  Rep.  S35, 
which  involved  the  validity  of  a  Tennessee 
act  of  1877,  imposing  a  license  tax  privilege 
of  $50  annually,  for  each  sleeping  car  or 
coach  used  on  railroads  in  the  state,  and 
said:  "It  was  held  [in  the  Pickard  Case] 
that  the  tax  was  a  burden  upon  interstate 
commerce,  and  void  because  of  the  exclu- 
sive power  of  Congress  to  regulate  com- 
merce between  the  states.  Unless  the  stat- 
ute now  under  consideration  can  be  distin- 
guished from  the  one  then  construed,  the 
Pickard  Case  is  decisive  of  the  present  ease. 
Both  taxes  were  imposed  under  the  power 
granted  by  the  Constitntion  of  Tennessee 
to  lay  a  privilege  tax.  This  power  Is  held 
by  the  supreme  court  of  the  etate  to  give  a 
wide  range  of  legislative  discretion.  Any 
oeoupation,  business,  employment,  or  the 
lUce,  affecting  the  public,  may  be  classed 
and  taxed  aa  a  privilege.  Knoxvillo  ft  0. 
R.  Oo.  V.  Harris,  99  Tenn.  684,  53  L3JL 
tSl,  48  8.  W.  IIG.    In  the  aet  of  1877,  the ' 


running  and  udng  of  sleepbg  ears  on  nSl- 
roads  in  the  state,  when  the  cars  are  not 
owned  by  the  railroads  upon  which  they 
are  run,  is  declared  to  be  a  privilege.  Un- 
der the  act  of  1887,  the  tax  is  specifically 
imposed  upon  a  privilege.  Under  the  act  of 
1877,  the  tax  imposed  was  $50  for  each  car 
or  coach  used  or  run  over  the  road.  Under 
the  act  of  1887,  each  company  doing  busi- 
nesB  in  the  state  is  required  to  pay  tSOO 
per  annum  for  the  same  privilege.  The  dis- 
tinction, except  in  the  amount  of  annual 
tax  exacted,  is  without  substantial  differ- 
ence.  Under  the  earlier  act  the  tax  is  re- 
quired for  the  privilege  of  running  and  us- 
ing sleeping  cars  on  railroads  not  owning 
the  cars.  In  the  later  act  it  is  exacted  for 
the  privilege  of  doing  business  in  the  state. 
This  business  oonsists  of  running  sleep- 
ing cars  upon  railroads  not  owning  the 
cars,  and  is  precisely  the  privilege  to  be 
paid  for  under  the  first  act,  neither  more 
nor  less.  In  neither  act  «■  anjr  distinction 
attempted  betv>een  looal  or  through  cars  or 
carrion  of  pauengera.  The  railroads  upon 
which  the  oars  are  run  are  lines  traversing  ^ 
the  state,  but  not  confined  to  its  limits.  The  • 
cars  of  the  Pullman  Company  run  into  and 
beyond  the  state  as  well  as  between  points 
within  the  state.  The  act  in  its  terms  ap- 
plies to  cars  running  through  the  state  as 
well  aa  those  whose  operation  is  wholly  in- 
trastate. It  applies  to  all  alike,  and  re- 
quires payment  for  the  privilege  of  running 
the  cars  of  the  company,  regardless  of  the 
fact  whether  used  in  interstate  traffic  oi 
in  that  which  is  wholly  within  the  borders 
of  the  state.  .  .  .  The  statute  now  un- 
der consideration  requires  payment  of  the 
sum  exacted  for  the  privilege  of  doing  any 
business,  when  the  principal  thing  to  be 
done  is  interstate  traffio.  We  are  not  at 
liberty  to  read  into  the  statute  terms  not 
found  therein  or  necessarily  implied,  with  a 
view  to  limiting  the  tax  to  local  business, 
which  the  legislature,  In  the  terms  of  the 
act,  impose  upon  the  entire  business  of  the 
company.  We  are  of  opinion  that  taxes 
exacted  under  the  act  of  1887  are  void  ■■ 
an  attempt  by  the  state  to  impose  a  burden 
upon  interstate  commerce."  Again,  in  the 
same  ease,  the  court  sustained  the  validity 
of  a  Tennessee  act  of  1889,  which  applied 
"strictly  to  business  done  fby  sleeping-cat 
companies]  in  the  transpori;ation  of  passen- 
gers taken  up  at  one  point  in  the  state  and 
transported  wholly  within  the  state  to  an- 
other point  therein."  This  court,  while 
recognizing,  as  former  cases  had  done,  the 
exclusive  right  of  Congress  to  regulate  In- 
terstate trafile,  said  that  "the  correspond- 
ing right  of  the  state  to  tax  and  control 
the  internal  business  of  the  state,  although 
thereby  foreign  or  Interstate  commerce  ma; 


3,Google 


19M. 


WESTERN  U.  TELBG.  00.  r.  KANSAS  n  m.  OOLEHAN. 


be  indirectlj  ftSected,  luu  been  nco^ized 
iritli  equkl  clMTneaB," — citinE  Oabome 
Floridn,  164  U.  S.  650,  41  L.  ed.  fig6. 
Sap.  Ct.  Rep,  S11.  It  would  leem  to  be  too 
clear  to  admit  of  doubt  tbat  the  principles 
in  the  Allen  CaM  are  BUbetantiall^  those 
herein  announced.  Indeed,  we  could  not  hold 
otherwise  than  we  do  in  the  present  ca« 
without  overruling  or  mBteriall]'  modif^' 
Ing  the  principles  announced  In  the  Allen 
Case.  In  the  Allen  Case  the  license  tax 
then  In  question  under  the  Tennessee  act 
of  1887  was  imposed  generally  on  account 
of  each  sleeping  cor  used  on  railroads 
"traTerstng  the  state,  without  any  dtiertm- 
•  fnatton  being  mtid^beticeen  ear*  transport- 
tng  interslata  piusenffen  and  tAoM  trana- 
jxtrtituf  local  pauengert.  On  that  ground 
the  tax  was  held  to  be  void.  In  the  present 
•aso,  the  state  of  Kansas  demands,  in  the 
form  of  a  fee,  a  giren  per  cent  of  all  the 
capital  of  the  foreign  Dorporation,  without 
any  discrimination  between  the  capital  rep- 
nsenting  the  business  and  property  of  the 
telegraph  company  outside  of  the  state  and 
the  capital  representing  such  of  its  business 
kttd  property  ai  ars  wholly  local  to  the 
state.  And  It  seeks  the  aid  of  the  oourt  to 
onst  the  telegraph  eompany  from  continu- 
ing to  do  buuness  In  the  state,  so  far  as 
local  business  Is  concerned,  because,  and 
only  because,  it  will  not  surrender  its  im- 
mnnity  from  state  tazation^in  reference  to 
Its  interstate  business  and  it«  property  out- 
ude  of  Kansas. 

We  come  now  to  the  case  of  Security 
Uut.  L.  Ins.  Co.  y.  Prewitt,  2D2  U.  S.  24G, 
2S7,  SO  L.  ed.  1013,  lOlS,  26  Sup.  Ct.  Rep. 
619,  e  A.  &  B.  Ann.  Cas.  317,  which  case, 
it  is  contended,  necessarily  determines  the 
present  question  in  favor  of  the  state  of 
Kansas.  In  the  Prewitt  Case  this  court 
sustained  the  constitutional  validity  of  a 
Kentucky  statute  providing,  among  other 
things,  that  tf  a  foreign  insurance  company 
should  bring  a  suit  in  a  Federal  court 
against  a  citizen  of  Kentucky,  or,  being 
Itself  sued  in  a  state  court,  should  re- 
move the  suit  to  the  Federal  court,  with- 
out the  consent  of  the  other  party,  any 
permit  previously  granted  by  it  to  do 
business  in  Kentucky  should  be  forthwith 
revoked  by  the  state  insurance  commission- 
er, and  the  fact  of  soeh  revocation  pub- 
lished in  some  newspaper  of  general  circu- 
lation in  the  state.  No  other  question  was 
determined.  The  court  regarded  the  ques- 
tion as  concluded  in  favor  of  the  state  by 
the  decision  in  Home  Ins.  Co.  v.  Morse,  20 
WaU.  446,  22  L.  ed.  866.  It  said:  "As  a 
state  has  power  to  refuse  permission  to  a 
foreign  insurance  company  to  do  business 
at  all  within  its  confines,  and  as  it  has 
power  to  withdraw  that  permission  when 


onoe  given,  without  stating  any  reason  for 
its  action,  the  fsct  that  it  may  give  what 
some  may  think  a  poor  reason  or  none 
for  a  valid  act  Is  immaterial.''  Tbe  vital 
difference  between  the  Prewitt  Case  and 
the  one  now  before  us  is  that  the  business  * 
of  the*insurance  company,  involved  In  the* 
former  case,  was  not,  as  this  court  haa 
often  adjudged,  interstate  commerce,  while 
the  business  of  the  telegraph  company  was 
primarily  and  mainly  that  of  Interstate 
commerce.  A  dedsion,  such  as  was  ren- 
dered in  the  Prewitt  Case,  that  a  sUta 
could,  with  or  without  reason,  and  without 
violating  the  Constitution,  revoke  its  per- 
mit to  a  foreign  insurance  company  to  do 
business  of  a  domestic  character  within  its 
limits,  csnnot  be  cited  as  authority  for  tbe 
proposition,  upon  which  the  Kansas  statute 
rests,  that  a  state  may  prescribe  such  regu- 
lations as  to  corporations  of  other  states 
engaged  in  both  Interstate  and  local  busi- 
ness, as  will  require  them,  as  a  condition 
of  their  doing  local  busineu,  that  they 
shall  contribute  a  given  amount,  out  of 
their  capita]  stock,  representing  all  thdr 
business,  interstate  and  domestic,  whete- 
ever  done,  and  all  their  property,  where* 
ever  located.  In  or  outside  of  the  state,  for 
the  support  of  the  state's  schools.  The 
Prewitt  Csse  by  no  means  recognized 
any  uncontrollable  power  in  a  state  to  pro- 
hibit all  foreign  corporations.  In  whatever 
business  engaged,  from  doing  business 
within  its  limits.  On  the  contrary,  this 
court  s^d  In  that  very  ease  that  "a  state 
has  the  right  to  prohibit  a  foreign  corpora- 
tion from  doing  bnsineqs  within  its  borders, 
unleis  micli  prohibititm  it  to  conditioned  m 
to  violate  «onte  proviiion  of  the  Federal  Cok* 
ititulion," — citing  various  adjudged  author- 
ities, among  them  tbe  case  of  Hooper  v. 
California,  155  U.  B.  64S,  652,  653,  89 
L.  ed.  297,  298,  300,  6  Inters.  Com.  Rep. 
610,  16  Sup.  Ct.  Rep.  207.  In  the  latter 
the  court  recognized,  as  long  settled, 
the  general  principle  that  the  right  of  a 
foreign  corporation  to  engage  in  business 
within  the  state  depended  solely  on  the 
will  of  such  state.  But  it  took  especial 
care  to  say  that  the  Interstate  business  of 
a  foreign  corporation  was  a  business  of  an 
exceptional  character,  and  was  protected 
by  the  Constitution  against  interference  by 
state  authority.  The  eases  referred  to  in 
support  of  that  view  are  the  same  aa  those 
hereinbefore  dted  in  this  opinion.  If  It  be 
true  that  the  statute  of  Kansas,  by  its 
necessary  operation,  Imposes  a  burden  on^ 
the  Interstate  business  of  the  'telegraph  7 
company,  and  subjects  its  property  and 
business  outside  of  that  state  to  taxation, 
then  the  constitutional  validity  of  tbe  stat- 
ute, in  the  particulars  adverted  to,  may  be 
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Imt*  MAjaAgti  without  anj  rsferenee  what- 
ever to  the  judgment  In  the  Piewitt  Cue, 
and  without  re-examinlDg  the  grounda  upon 
which  that  judgment  raated.  The  court  did 
not  intend  by  its  judgment  in  the  Prewitt 
Ca«e  to  recognize  the  right  of  Kentucky, 
\>y  any  regulation  as  to  foreign  tosuTance 
oompanieB,  to  burden  interstate  commerce 
or  to  tax  property  located  and  used  with- 
out its  limits.  It  could  not  hsTc  done  lo 
without  overruling  numerous  deciBions  of 
tliis  court  on  that  subject.  On  the  con- 
trary, aa  we  Iiave  seen,  the  court  In  that 
owe  distinctly  r«cognired  the  principle  that 
a  state  could  not  make  any  prohibition 
wluLtever  as  to  a  corporation  doing  busi- 
ness within  its  limits  tliat  would  be  in 
violation  of  the  Federal  Constitution.  In 
respect  of  the  point  actuaUy  decided  In  it, 
we  leave  the  Prewitt  Caw  and  the  ob- 
jections urged  against  the  doctrine  it  an- 
nounoet  wholly  on  one  side,  and  go  no  fur- 
ther now  than  is  Indicated  In  this  opinion. 
It  results  that  a  decree  of  ouster,  such  as 
the  state  aslu,  oould  not  be  granted  with- 
out ren^tcing  the  validity  of  and  the 
giving  effect  to  the  nneouBtitutional  re- 
quirement that  the  telegraph  company,  as 
s  oondition  of  Its  being  allowed  to  do  In- 
trastate business  In  Kanaaa,  should  pay  in- 
to the  state  school  fund  a  ^ven  per  cent 
of  its  authorized  capital  In  the  form  of  a 
toe,  l)ased,  as  In  effect  it  is,  on  all  Its  prop- 
arty,  business,  and  Interests  everywhere, 
fnoluding  both  its  lutaratate  and  Intrastate 
business  and  property.  Sudi  a  decree  Is 
■sked  on  the  ground  that  the  company  has 
refused  to  pay  such  fee.  The  state  court 
ought  to  have  reftfted  the  affirmative  relief 
asked,  and  dismissed  the  petition  upon  tlie 
ground  that  the  condition  sought  to  tre  en- 
forced by  a  deoTM  of  ouster  was  in  violation 
of  the  commerce  and  dne-proceas  clauses 
of  the  Constitution  and  of  the  company's 
rights  under  that  instrument.  The  right 
of  the  telegraph  company  to  continue  the 
J  transaction  of  local  business  in  Kansas 
*  eonld  not  be  made  to*depend  upon  its  sub- 
mission to  a  condition  prescribed  by  that 
■tate,  which  was  hostile  both  to  the  letter 
and  spirit  of  the  Constitution.  The  compa- 
ny was  not  bound,  under  any  drcumstances, 
to  surrender  its  oonstitutional  exemption 
from  state  taxation,  direct  or  indirect,  in 
respect  of  Its  Interstata  business  and  its 
property  outside  of  the  state,  any  more 
than  It  would  have  been  bound  to  surrender 
any  other  right  secured  by  the  national 
Constitution. 

There  are  other  aspects  of  the  cose  in- 
volving constitutional  queations  that  might 
bo  etmsidered,  and  which,  it  is  contended, 
would  lead  to  the  same  conclusion  as  is 
heraht  Indicated.    But  It  Is  unnecessary  to 


pass  on  any  of  the  grounds  urged  by  the 
telegraph  company  in  its  defense,  other 
than  those  made  the  basis  of  the  dedslon 
now  rendered.  In  order  to  dispose  of  tliis 
case  we  need  not  now  go  further  than  to 
hold,  as  we  do,  that,  for  the  reasons  stated, 
the  state  was  not  entitled  to  the  aid  of 
the  court  in  this  case;  that  the  affirmative 
relief  asked  by  it  could  not  have  been 
granted  without  practically  compelling  the 
telegraph  company,  as  a  condition  of  its 
doing  local  busineas  in  Kansas,  that  it 
should  surrender  rights  belonging  to  it  un- 
der the  Constitution  of  the  United  States, 
and  secured  by  that  instrument  against 
hostile  state  action;  tliat  any  such  condi- 
tion was  unconstitutional  and  void;  and 
that  the  right  of  the  telegraph  company  to 
continue  doing  busineas  In  Kansas  is  not, 
and  cannot  be,  alTected  by  that  condition. 

Mr,  Justice  Moodr  heard  the  argument 
in  this  ease,  participated  in  Its  decision, 
and  approves  the  opinion  of  the  court. 

The  judgment  of  the  Supreme  Court  of 
Kansas  is  reversed  and  the  cause  remanded 
for  such  proceedings  as  may  bo  oonsistent 
with  this  opinion. 

Keversed. 

Mr.  Justice  1Fblt«,  concurring: 
It  is  shown  that  the  telegraph  company, 
many  years  ago,  went  into  the  state  of  Ean-  S 
sas,  constructed  its  lines,  established*  its  of-  ■ 
flees,  etc.,  and  has  since  been  engaged  In 
busineas,  both  interstate  and  local.  It  Is 
not  disputed  that  there  was  no  law  in  the 
state  forbidding  the  company  from  doing 
as  It  did.  From  this  It  results  that  the  eor- 
poratiou  went  into  the  state,  constructed  its 
plant,  and  carried  on  its  business,  on  the 
implied  Invitation,  or,  at  least,  with  the 
tacit  consent,  of  the  state.  No  one  questions 
that  the  tax  which  is  here  In  dispute,  Im- 
poeed  by  the  law  of  Kansas  upon  the  cor- 
poration. Is  repugnant  to  the  Constitution 
of  the  United  States  because  wanting  in  due 
process,  and  that  it  is  therefore  eonflsoatory 
la  character.  The  tax  being  thus  eonoeded 
to  be  Inherently  vicious,  there  is,  of  course, 
no  attempt  to  sustain  Its  validity  on  Its  In- 
trinsic merits.  The  sole  oontentlon  is  that, 
although  the  tax  is  void,  the  tel^rapb  com- 
pany may  not  Invoke  the  protection  of  the 
Constitution  of  the  United  States,  because 
It  is  in  a  position  where  it  Is  not  entitled 
to  avail  itself  of  the  fundamental  safeguards 
which  it  was  the  purpose  of  the  Constitu- 
tion to  secure  to  all.  The  reasoning  by 
which  it  la  thus  sought  to  sustain  the  Tigbt 
of  the  state  to  exert  a  power  prohibited  t^ 
the  Constitution  of  the  United  States,  and 
to  outlaw  the  oorporatlon  by  depriving  it 
of  the  protection  afforded  t^  that  instru- 
ment, la  thia:    The  fltata,  it  is  Insisted,  ku 
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thi  right  to  prevent  a  (oreign  corporatloD 
from  coming  into  its  Juriadictioti  and  en- 
giging  there  In  local  buiinest,  And  this 
power,  in  the  nature  of  things,  muit  include 
the  right  to  affix  inch  conditions  to  the 
privilege  of  coming  in  as  the  itiito  ebooiea 
to  impose.  Under  these  circumstances,  the 
argument  proceeds,  it  hecomes  immaterial' 
to  consider  the  character  of  the  condition 
annexed  by  the  state  to  the  enjoyment  of 
the  right  to  come  in,  since,  although  such 
oonditiona  be  repugnant  to  the  Conetitution 
of  the  United  States,  and  destructive  of  the 
most  obvious  and  sacred  rights,  as  the  con- 
dition onlj  becomes  operative  provided  the 
corporation  elects  to  come  in,  therefore  the 
eondition  la  not  obligatory,  but  it  volun- 
tarily assented  to  bj  the  corporation,  and 
lienea  may  not  be  t>y  it  questioned.  But 
S  eren  If,  for  the  sake  of  the  argument  only, 
'  the  general  correctness  of  the  proposition 
be  conceded,  it  hai  no  application  to  the 
ease  here  presented.  Such  is  the  case,  since 
this  cause  is  ooneemed  not  with  the  power 
erf  the  state  to  prevent  a  oorporation  from 
coming  in  for  the  purpose  of  doing  local 
business,  and  to  attoch  conditions  to  the 
privilege  of  so  coming  in,  but  Involves  the 
right  of  the  state  to  conflscato  the  property 
id  the  corporation  already  within  the  state, 
Utd  which  has  been  there  for  years,  devoted 
to  Uw  doing  of  local  business,  as  the  result 
of  the  implied  Invitation  or  tacit  consent 
of  the  stete,  arising  from  It*  failurs  to  for- 
bid or  to  regulate  the  coming  in.  In  other 
worda,  this  ease  involvea  determining,  not 
how  far  a  steto  may  arhitrarily  exclude, 
but  to  what  extent,  after  allowing  a 
poration  to  come  in  and  acquire  property, 
a  atote  may  teke  Ite  property  within  the 
stote  without  compensation,  upon  the  theory 
tiuit  the  corporation  is  not  in  the  stete,  and 
haa  no  property  right  therein  which  Is  not 
subject  to  eouSscatlon.  The  difTerenoe  be- 
tween the  premise  upon  which  the  proposi- 
tion contended  for  resto  and  the  aituation 
here  presented  seems  to  me  self-evident. 
aay  this  because  my  mind  fails  to  pereeii 
bow  the  doctrine  of  election  or  voluntery 
aaamnptlon  of  an  unconstitutional  burden 
ean  have  any  passible  application  to  a  ease 
like  this.  Let  me  illustrate.  The  tel^japh 
company  has  expended  in  the  state  large 
sums  of  money,  adequate  for  the  purpose 
of  enabling  it  to  do  both  local  and  inter- 
■Uto  business.  The  investment  is  there, 
and  ite  magnitude,  it  is  fair  to  assume,  is, 
in  part,  a  reaultent  of  the  requiremente  of 
the  local  business.  Ttit  continued  beneficial 
•xlatenee  of  the  investment  depends  upon 
Uw  right  to  use  the  proper^  tor  the  pnr- 
pOM  for  which  it  was  acquired;  that  ia, 
1m  both  intorstete  and  local  buslnew.  The 
■tau  law  takea  the  proper^,  or  what  Is 


equivalent  thereto,  imposea  an  unooaaUtiF 
tional  and  confiscatory  bnrden,  upon  the 
condition  that  such  burden  be  discharged 
or  the  local  business  be  abandoned.  What 
possible  election  can  there  beT  The  propert; 
is  In  the  state.  It  has  been  invested  there- 
in for  the  very  purpose  of  doing  local  aa  h 
well  as  other  business.  If  the  unoonstitu-* 
tional  burden  be  not  assumed,  local  business 
must  cease,  and  hence  the  property  estab- 
lished for  the  purpose  of  doing  the  local 
business  becomes  worthless  and  is  in  effeet 
flscated.  If,  on  the  other  hand,  the  un- 
ooDstitntlona]  burden  be  borne,  a  like  re- 
sult tekes  place. 

Nor,  I  submit.  Is  there  force  in  the  sug- 
gestion that,  under  the  facte  here  disclosed, 
the  company  eannot  be  heard  to  complain, 
because,  as  It  was  in  the  stete  without  ex- 
press authorify,  it  must  lie  asimned  to  have 
gone  into  the  state  and  made  Ite  invest- 
ment subject  to  the  exertion  by  the  state 
of  ite  authorify.  I  ooneede  the  proposition 
to  be  sound  in  »o  l*t  as  it  includes  the  right 
of  the  stete  to  exert  Ite  lawful  powers. 
That  is  to  say,  I  ooneede  that  the  corpora- 
Uon,  In  going  in  and  investing  ito  property 
within  the  stete,  did  so  subject  to  the  right 
of  the  stete  to  exert,  aa  to  the  property  thus 
in  the  stete,  all  lawful  powers  which  might 
be  called  into  play  aa  to  property  so  sit- 
uated, of  the  character  of  that  under  con- 
sideration. But  I  cannot  assent  to  the  cor- 
rectness of  the  oonteuUon  in  so  far  as  It  as- 
serte  that  the  stete  may  suffer  a  corporation 
to  coma  into  Ite  borders.  Invest  in  property 
therein,  and  then,  after  having  allowed,  hj 
acquiescence  or  implied  inviUtion,  sueh  a 
situation  to  arise,  the  stete  may  treat  the 
corporation  as  If  it  had  never  eome  ia  and 
ita  property  within  the  steto  aa  if  It  wen 
wholly  out  of  the  stete,  and  despoil  the  oor- 
poration of  ite  righte  and  property  upon 
such  false  assumption. 

It  ii  to  be  observed  that  the  view  taken 
by  me  does  not  deprive  the  state  of  power 
to  exert  ite  authority  over  the  corporation 
and  ite  property  in  the  amplest  way,  sub- 
ject to  oonstitutiousJ  limitations.  It  sim- 
ply prevente  the  stete  from  driving  out  the 
corporation  wblch  It  in  the  steto  by  Im- 
poeing  upon  it  arbitrary  and  unconsti  to  tion- 
al Bonditions,  when  upon  no  possible  theory 
oonld  the  right  to  exact  them  exist,  axoept 
upon  the  assumption  that  the  corporation 
is  not  in  the  stete,  and  that  t^e  Illegal  «x- 
aotions  are  the  price  of  the  privilege  of  al- 
lowing it  to  eome  in.  J 
*  Beating,  as  I  do,  my  ooncurrenee  In  the  da-  * 
eree  hi  tikis  case  upon  the  grounds  jnat 
proviously  steted,  it  heoomes  nnneoessary  for 
me  to  say  anything  nonoaming  the  wider 
ground  upon  which  the  opinion  of  the  eonrt 
proceeds,  but  I  do  not  wish  to  be  naderstno4 
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»■  diaHDtlng  ia  mnj  respect  from  the  funda- 
mental principle  which  the  opinion  of  the 
conrt  embodiee  BUd  applies. 

Mr.  Jnattce  Holmes,  dlaieating: 

I  think  that  the  judgment  of  the  *upremD 
court  of  Kansaa  was  right,  and  it  will  not 
take  me  long  to  give  mj  reaaona.  I  as- 
■ame  Ui&t  ft  state  cannot  tai  a  corporation 
on  commerce  carried  on  by  it  with  another 
state,  or  on  property  outside  the  jurisdic- 
tion of  the  taxing  state,  and  I  assume  fur- 
ther that,  for  that  reason,  a  tax  on  or  meas- 
nred  by  the  value  of  the  total  stock  of  a  cor- 
poration like  the  Western  Union  Telegraph 
Company  is  void.  But  I  also  assume  that 
it  is  not  intended  to  deny  or  overrule  what 
has  been  regarded  as  nnquestionahle  since 
Bank  of  AugusU  v.  Earle,  13  Pet.  B30,  10 
L.  ed.  234,  that,  as  to  foreign  corporations 
seeking  to  do  business  wholly  within  a  state, 
that  state  is  the  master,  and  may  prohibit 
or  tax  such  business  at  will.  Security  Mut. 
L.  Ins.  Co.  r.  Prewitt,  202  U.  S.  24B,  249,  60 
L.  ed.  1013,  1014,  26  Sup.  Ct  Eep.  619,  6 
A.  ft  E.  Ann.  Css.  317;  Waters-Picroe  Oil 
Co.  V,  Texas,  177  U.  B.  28,  44  L.  ed.  857,  20 
Sup.  CL  Eep.  618;  Paul  v.  Virginia,  8  Wall. 
168,  10  L.  ed.  357.  I  make  the  same  ai- 
■nmption  as  to  what  has  been  decided  twice, 
at  least,  since  I  have  sat  on  this  bench,  that 
the  right  to  prohibit,  regulate,  or  tax  for- 
eign corporations  in  respect  of  business  done 
wholly  within  a  state  is  not  taken  away 
by  tlie  fact  that  they  also  are  engaged  there 
in  commerce  among  the  states.  Pullman 
Co.  V.  Adams,  189  U.  S.  420,  47  L.  ed.  877, 
23  Sup.  Ct  Rep.  404;  Allsn  v.  Pullman's 
Palace  Car  Co.  101  U.  8.  171,  48  L.  ed. 
134,  24  Sup.  Ct  Eep.  30. 

If  it  should  be  said  that  the  oorporation 
had  a  right  to  enter  the  state  for  commerce 
with  other  states,  and,  being  there,  had  the 
same  right  to  use  ita  property  aa  others,  I 
reply  that  Uiis  b^^  the  question,  ii  the 
premises  be  granted.  If  the  corporation  has 
JJ  the  right  to  enter  for  one  purpose,  and  the 
■  state  bas*a  right  to  exclude  its  cntiy  for 
another,  the  two  rights  can  coexist.  To  say 
that  the  diaappearance  of  the  latter  Is  an 
inddent  of  the  ownership  of  property  there 
is  to  declare  that  what  is  allowed  only  for 
ft  limited  purpose  must  have  general  re- 
anlta.  I  think  it  more  logical  and  more  true 
to  the  scheme  of  the  Union  to  recognize  that 
what  comes  in  only  for  a  special  purpose 
can  claim  constitutional  protection  only  in 
its  use  for  that  purpose,  and  for  nothing 
else.  That,  at  all  erents,  has  been  decided 
In  the  cases  to  which  I  have  referred. 

Now  what  has  Kansas  done  T  She  has  not 
undertaken  to  tax  the  Western  Union.  She 
has  not  attempted  to  impose  an  absolute 
liability   for  a   single   dollar.      She   simply 


has  said  to  the  company  that.  If  it  wants  to 
do  local  business,  it  must  pay  a  certain  sum 
of  money,  just  as  Mississippi  said  to  the 
Pullman  Company  that.  If  It  wanted  to  car- 
ry on  local  traffic.  It  must  pay  a  certain 
sum.  It  docs  not  matter  if  the  sum  is  ex- 
travagant Even  in  the  law  the  whole  gen- 
erally includes  ita  parts.  If  the  state  may 
prohibit,  it  may  prohibit  with  the  privilege 
of  avoiding  the  prohibition  in  a  certain 
way.  I  hardly  can  suppose  that  the  provi- 
sion is  made  any  the  worge  by  giving  a  bad 
reaaon  for  it  or  by  calling  it  by  a  bad  name. 
I  quite  agree  that  we  must  look  through 
form  to  substance.  The  whole  matter  is  left 
in  the  Western  Union's  hands.  If  the  li- 
cense fee  is  more  than  the  local  business 
will  bear,  it  can  stop  that  business  and 
avoid  the  fee.  Whether  economically  wise 
or  not,  I  am  far  from  thinking  that  the 
charge  is  inherently  vicious  or  bad.  If  the 
imposition  were  absolute,  or  if  the  attempt 
were  to  oust  the  corporation  from  the  state 
If  it  did  not  pay,  the  arguments  that  pre- 
vail would  be  appoaite.  But  the  state  seeks 
only  to  oust  the  corporation  from  that  part 
of  its  business  that  the  corporation  has  no 
right  to  do  unless  the  state  gives  leave. 

Of  course,  the  suggestion  on  the  other 
side  li  that  this  is  an  attempt  by  indirec- 
tion to  break  the  taboo  an  the  telegraph 
company's  business  with  other  states.  I^a 
local  and  the  interstate  buaineas  may  be 
necessary  each  to  the  other  to  make  the 
whole  pay.  Or  the  telegraph  company  mighty 
carry  on  the* local  business  at  a  loss,  for* 
the  sake  of  popularity  or  other  indirect 
Bources  of  gain.  In  the  last  case  the  fee 
would  come  out  of  earnings  that  the  state 
has  no  right  to  touch.  But  these  coosidera' 
tions  do  not  reach  their  aim.  To  deny  the 
right  of  Kansas  to  do  as  it  chooses  with 
the  local  business  is  to  require  the  locftl 
business  to  help  to  sustain  that  between  the 
states.  If  the  latter  does  not  pay  alonef 
that  is  no  reason  for  cutting  down  powers 
that  up  to  this  time  the  states  always  have 
possessed.  If  the  telegraph  company  chooses 
to  pay  the  fee  out  of  ita  other  earnings,  that 
is  Its  affair.  It  is  master  of  the  situation 
and  can  stop  if  it  sees  fit.  Exactly  this 
argument  was  pressed  in  Pullman  Co.  t. 
Adama,  189  U.  B.  420,  421,  47  L.  ed.  877, 
878,  23  Sup.  Ct  Eep.  494,  and  was  rejected 
without  dissent  See  Ashley  v.  Hyan,  1S3 
U.  S.  436,  444,  88  L.  ed.  778,  777,  4  IntarL 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  866. 

What  I  have  said  abows,  I  think,  the 
fallacy  involved  in  talking  about  unconsU- 
tutional  conditions.  Of  course,  If  the  con- 
dition was  the  making  of  a  contract  con- 
trary to  the  policy  of  the  Constitution  of 
the  United  States,  the  contract  would  be 
void.     That  was  all  that  was  decided  in 


oy  Google 


1909. 


LOWEEY  V.  HAWAn. 


2M 


Southern  P.  Co.  t.  Denton,  140  U.  8.  202,  36 
L.  cd.  942,  13  Sup.  Ct.  Rep.  44.  But  It 
dOM  not  follow  that,  if  keeping  the  contract 
USB  made  a  condition  of  staying  in  the 
•tate,  the  condition  would  be  Toid.  I  eon- 
feM  my  inability  to  understand  how  a  con- 
dition can  be  unconatitutional  when  at- 
tached to  a  matter  over  which  a  state  has 
■haolnte  arbitrary  power.  This  court  was 
squally  unable  to  usderatand  it  in  Horn 
Silver  Mia.  Co.  y.  New  York,  143  U.  S.  306, 
SIS,  36  L.  ed.  1Q4,  168,  4  Inters,  Com.  Rep. 
67,  12  Sup.  Ct.  Rep.  403.  In  that  case  it 
was  said:  "Having  the  absolute  power  of 
excluding  the  foreign  corporation,  the  state 
may,  of  course,  impose  each  conditions 
upon  permitting  the  corporation  to  do  busi- 
ness within  its  limits  as  it  may  judge  ex- 
pedient; and  it  may  make  the  grant  or 
privilege  dependent  upon  the  payment  of  a 
specific  license  tax,  or  a  sum  proportioned 
to  the  amount  of  its  capital." 

The  consequence  is  the  measure  of  the 
eondition.  When  the  only  consequence  of  a 
breach  is  a  result  that  the  state  may  bring 
about  directly  in  the  first  place,  Qie  con- 
j2  dition  cannot  be  unconstitutional.  If,  after 
*  this  decision,  the  state  of  Kansas,  *without 
^ving  any  reason,  sees  fit  limply  to  prohibit 
the  Western  Union  Telegraph  Company  from 
doing  any  more  local  business  there,  or  from 
doin^  local  business  until  it  has  paid  $20,- 
100,  I  shall  be  curious  to  see  upon  what 
ground  that  legislation  will  be  assailed.  I 
am  aware  that  the  battle  has  raged  with 
Tnrying  fortnnet  over  this  matter  of  nn- 
oonatitutional  conditions,  but  it  appeara  to 
me  ground  for  r^^ret  that  the  court  so 
•oon  should  abandon  ita  latest  decision 
(Saeority  Mut.  L.  Ins.  Co.  v.  Frewitt,  202 
U.  8.  240,  SO  L.  ed.  1013,  20  Sup.  Ct.  Rep. 
SIO,  6  A.  ft  E.  Ann.  Cm.  317]. 

Anally,  in  the  absence  of  contract,  the 
power  of  the  state  is  not  affected  by  the 
fact  that  the  corporation  ooncemed  already 
is  in  the  state,  or  even  has  been  there  for 
Knae  time.  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  8.  28,  44  L.  ed.  667,  20  Sup.  Ct.  Rep. 
C18;  National  Council  v.  State  Council,  203 
U.  S.  161,  163,  61  L.  ed.  132,  137,  27  Sup. 
Ct.  Rep.  46.  Whatever  the  corporation  may 
do  or  acquire  there  is  infected  with  the 
original  weakness  of  dependence  upon  the 
will  of  the  state.  This  is  a  general  prin- 
dple,  illustrated  by  many  eases.  Thus,  a 
water  company  cannot  take  away  the  power 
of  a  city  to  establish  rates  by  making  con- 
tracta  with  its  customers.  Knozville  Water 
Co.  r.  Knoxville,  189  U.  S.  434,  438,  47  L. 
«d.  887,  691,  23  Sup.  Ct.  Kep.  631.  Private 
individuals  cannot  cut  down  the  police 
power  by  their  arrangements  together. 
Uanigault  v.  Springs,  199  U.  S.  473,  480, 
M  L.  ed.  274,  278.  26  Sup.  Ct.  Bap.  127. 


A  city  cannot  limit  the  power  of  the  l^s- 
latnra  over  property  by  making  a  lease. 
Browne  v.  Turner,  176  Maes.  9,  IB,  66  H. 
E.  069.  Or,  to  pass  at  once  to  the  moat 
recent  and  most  conspicuous  example,  the 
power  of  Congress  to  regulate  oommeree 
among  the  states  cannot  be  affected  by  the 
acquisition  of  property  or  growth  of  value* 
dependent  upon  the  continuance  of  Its  ••• 
sent  United  States  ax  reL  Atty.  Oen.  v. 
Delaware  ft  H.  Co.  213  U.  8.  366,  40S,  406, 
63  L.  ed.  S36,  847,  S48,  29  Sup.  Ct.  Rap.  627. 
In  that  case  an  enormous  amount  ol  prop- 
erty had  been  built  up  under  direct  en* 
couragemeut  from  the  states  in  which  it  waa 
situated,  and  was  saved  from  destruction 
only  by  the  restricted  meaning  given  to  tha 
act  of  Congress.  The  unrestricted  power  of 
Congress  was  affirmed  in  strong  terms.  See  « 
also  Union  Bridge  Co.  v.  United  States,*2M? 
U.  S.  364,  804,  61  L.  ed.  623,  636,  27  Sup. 
Ct.  Kep.  367.  In  Bom  Silver  Min.  Co.  v. 
New  Tork,  143  U.  8.  SOS,  36  L.  ed.  104,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Hep.  403, 
the  corporation  showed  by  its  answer  that  It 
had  employed  part  of  ita  capital  in  manu- 
facturing in  New  York.  It  had  got  into  the 
stats  and  waa  at  work  there,  yet  it  was  held 
liable  to  pay  a  percentage  of  its  entire  capi- 
tal, although  the  greater  part  was  outside 
the  state.  But  furthermore,  it  is  a  short 
answer  to  this  part  of  the  argument  that, 
in  Uie  present  case,  according  to  decisions 
relied  upon  by  the  majority,  the  state  could 
not  have  prevented  the  entry  of  the  corpora- 
tion, because  it  entered  for  the  purpos*  of 
commerce  with  other  state*. 


The  late  Mr.  Justice  Peckhnm  took  part 
in  the  consideration  of  the  case  and  agreed 
with  the  minority. 

(tU  D.  a.  IM.) 
FREDERICK  J.  LOWRET,  George  P.  Gas- 
tie,    and    William    O.    Smith,    Trustee!, 

Appts., 

TERRITORY  OF  HAWAII. 
KELiaious  SocrCTiES  (I  20*)  —  Convet- 

AKCE    OP    PaOPEBTir   —   COKDITIOH     SDB- 

uqcntnT— Relioioub  InBTBucrnoH. 

1.  Religious  teaching  and  training  in  the 
dootrinea  represented  by  the  mission  are  re- 
quired to  satisfy  the  condition  on  which  such 
mission  was  transferred  by  the  American 
Board  of  Commissioners  for  Foreign  Mis- 
sions to  the  Hawaiian  government,  vis., 
that  the  government  should  continue  the 
same  as  an  institution  for  the  cultivation 
of  sound  literature  and  solid  science,  and 
should  teach  no  religious  tenet  or  doctrine 
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accepting  tba  traoafar  of  the  mlMion  to  »• 
"foitering  care  and  patronage,  that  tM 
miBBion  was  founded  to  convert  the  Hawaii- 
ana  to  ChriBtianity,  and  to  educata  yoimg 
men  to  be  CTiriBtian  ministerB,  Md  lor 
nearly  thirty  years  recognised  iU  obligation 
under  the  agreement  to  afford  religioui  In- 
ttruction   in  thoBC  doctrioeB.  „ 

eletlsB    Cent.  Dig.  It  130-143;    Dbo.  DIb.  I  ».•) 
LWITATIOW    OF   ACTIONS    (i    103*)--COMPEL- 
LINQ   RSCOaVETJlNCB  OF   R^AL  ^^^^ 

— TBrsT— BiUAcn  OT  Conomoii  bcbbi- 
ITA'merB  change  in  the  course  of  ■tudie*. 
contrary  to  the  condition  on  which  a  Pr.te.- 
Unt  miaaion  wa«  tranaferred  by  the  Ameri- 
can Board  of  CommiBBionera  tor  Foreign 
MisBion*  to  the  Hawaiian  BOTemment.  wa.. 
that  the  government  ahould  continue  the 
•amo  aa  an  institution  for  the  cultivation 
Of  sound  literature  and  solid  science,  and 
Ihould  teach  no  religioua  Unat  or  doctriop 
eontrarv  to  those  theretofore  inculcated  by 
the  mission,  u  set  forth  in  a  confession  of 
faith,  the  institution,  in  case  of  breach  of 
■uch  condition,  to  revert  to  the  misaion, 
with  an  alternative,  at  the  election  of  the 
Bovemment,  to  pay  a  aUpulated  sum,  does 
Sot  instantly  orerate  to  make  the  grantor  of 
the  property  a  claimant  for  money,  against 
whom  the  statuU  of  limitations  immediately 


:.  Dig.  II  BOe^lO;    D«-  Die-  I 
EBLiGiotrs   SociETiM   (|   20*)  -  Convey- 

fjoitPKiiiNo  R"- 

or   Tbusteb  — 


_.,v.,  ~.'  Fboperti        _ 

Right  to   EJmtobci  Cohditioii  Bobm- 

QDKKT. 


a.  The  right  to  receive  a  reconveyance  of 
the  school,  or  of  the  stipulated  aum  in  lieu 
of  auch  reoonveyaaoe.  In  ease  of  the  breach 
of  the  eonditioa  on  which  a  Protestant 
mission  waa  tranaferred  by  the  American 
Board  of  Commisaionera  for  Foreijp  Mis- 
aiona  to  the  Hawaiian  government,  va.,  that 
the  government  should  continue  tlie  same  aa 
an  institution  for  the  cultivation  of  Bound 
literature  and  aolid  Bcience,  and  should  teach 
no  rellRioTiB  tenet  or  doctrine  contrary  to 
tboee  theretofore  inculcated  bv  the  misaion, 
aa  set  forth  in  a  oontesaion  of  faith,  passed 
under  a  deed  from  such  board  to  certain 
named  trustees,  which  purports  to  convey, 
ioT  the  purpoaea  of  the  trust,  every  interest 
in  the  property  which  the  grantor  had,  re- 
serving to  the  grantor  the  right  to  direct 
any  change  or  alteration  in  the  disposition 
of  the  income  and  proceeds  of  the  trust  es- 
tate, or  to  remo»e  any  trustee,  or  fill  any 

tEd    -^nte  —For  other  ctUHs,  >e«  Religioua  So 
SleUei.' Cent.  Dig.  It  lao-ltt;    Dec  Dll.  I  tO-'l 

[No.  46&0 
Argued  December  fi,  7, 1S09.    Decided  Jan- 
nary  24,  1910. 


APPEAL  from  tha  Supreme  Court  of  the 
territory  of  Hawaii  to  review  a  jadg- 


tive  of  the  reoonv^anoa  Hi  eertain  property 
conveyed  to  the  Hawaiian  government  fol 
the  nonfulfllment  of  the  conditions  upon 
which  the  property  was  conveyed.  Reversed 
and  remanded  with  directions  to  enter  judg- 
ment for  appellants. 

See  same  case  below,  on  first  appeal,  17 
Haw.  286;  on  second  appeal,  IB  Haw.  123. 

The  facta  are  stated  in  the  opinion. 

Mr.  Dcvid  L.  Withlnstoa  lor  appellants 

Ur.  C.  R.  Hemenvrftj  for  appellee.  ^ 

•Mr.  Justice  McKenoa  delivered  tba  opln-f 

ion  of  the  court: 

This  is  the  second  appeal  In  this  ease. 
The  first  appeal  was  from  a  Judgment  in 
favor  of  the  territory,  entered  upon  demur- 
rer to  the  complaint,  which  judgment  waa 
reveraed.  20B  U.  S.  206,  61  L.  ed.  1028,  27  ^ 
Sup.  Ct.  Rep.  822.  jj 

■The  action  is  for  the  sum  of  915,000,. 
which  the  Hawaiian  government  reaerved  tha 
right  to  pay,  inatead  of  deeding  bade  certain 
lands  conveyed  to  her  by  the  American 
Board  of  CommiBaloitera  for  Foreign  Mia- 
■ioni  In  1&49.  The  facia  as  alleged  in  tha 
implaint  are  set  out  with  eonaideraUe  fuU- 
_  )SB  in  the  report  of  the  ease  on  the  first 
appeal  and  need  not  be  repeated.  Upon 
the  return  of  the  ease  to  tba  auprame  court 
of  the  territory,  an  answer  was  filed,  denying 
"all  and  singular  the  mattera,  allegationa, 
and  thinga  aet  forth,"  and  giving  notiee  that 
the  territory  would  "rely  in  making  ita  de- 
fense inter  alia  on  the  statute  of  frauds." 
Subsequently  the  plaintiffs  made  a  motion 
upon  the  record  and  "upon  the  judgment 
in  the  Supreme  Court  of  the  United  fiUtaa' 
for  judgment  The  territory  made  a  moUon 
to  amend  its  answer  to  set  np  the  statute 
of  limitations.  The  plaintiffs'  motion  was 
denied,  that  of  the  territory  was  grants 
to  which  rulings  plaintiffs  «xeept«d.  Tes- 
timony was  taken,  whieh  waa  directed  prin- 
cipally to  the  question  of  the  breach  of  the 
condition  upon  which  the  eonveyanee  to  tba 
government  was  made.  The  oonrt.  In  Its 
opinion,  says  that,  in  addition  to  the  "larg* 
amount  of  documsntary  and  other  evidence," 
it  has  "also  referred  to  proceedings  of  a  pub- 
lic nature,  of  which  it  could  ordinarily  take 
judicial  notice,  and  to  documenta  from  tbs 
public  archives,  when  specially  referred  tft 
in  the  exhibits  on  file."  Concluding  from  this 
and  the  other  evidence  that  the  plaintiffs 
were  not  entitled  to  recover,  it  rendered 
judgent  for  the  territory. 

The  decision  on  the  first  appeal  is  an  In* 
portant  factor  In  the  determination  of  this, 
for  upon  that,  aa  a  guide,  the  supreme  court 
of  the  territory  accepted  eridenoa  and  ds- 
tormlned  the  meaning  of  the  agraament  by 


s  eonveyad. 


ment  denying  the  right  to  recover  from  the   which  the  Unds  ^       .    ^    -      ,      „,    .^. 
Soiy  a  aum  of  mo«y  as  the  altema- '     The  American  Board  of  Foraign  MlswoM 
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for  nun;  j*tr»  prior  to  1850  eonduet«d  k 
ProtutAot  miMfon  in  the  Hawaiian  IituiiU, 
and,  ••  an  euential  part  of  iti  worlc,  ear- 
riBd  on  mmnj  achoolt.  Ita  moat  notable 
^  woric  waj  eantered.  In  a  lehoal,  aitabliibBd 

•  In  IB31,  at  Lahainaluna,  on  tha  iiland  ol 
■  Hani,   vhare'it  posBiwed  a  larga  tract  of 

land.  Ibe  purpoM  for  which  the  conTeyanoa 
of  thii  eehool  to  the  Hawaiian  goTometit 
waa  made,  and  the  oourae  ot  inttrtictloii  in 
it^  before  and  after  the  eonvejanee,  ai  ex- 
plaining  thAt  pnrp<»e,  miJce  the  controTen^ 
in  this  ease.  It  ii  oontended  bj  appellant 
that  the  eonree  of  inetmctioa  in  the  initi- 
tntion  aompriwd  not  onlj  the  ninal  topiea 
belonginf  to  aeoular  leBrnlng,  bat  included 
alao  direct  religion*  teaching  and  training 
in  the  doctrine  repreeented  bj  the  minion; 
that  ii^  tlu  doctrine*  ot  the  Congr^ational 
and  PrMbTterlan  chnrchee  of  the  United 
State*,  and  wa*  expreaeed  in  a  "eonfeulon  of 
faiU),"  which  waa  attached  to  the  agreement 
that  transfeiTed  the  property  to  the  Hawail- 
aa  gorenunent.  '^lie  «entrij  purpose  of  the 
agreemnt  waa,"  eoniiMl  for  appeilante  con- 
tended en  the  other  appeal,  "to  'continue' 
as  eatablished  institution,  the  Icejetone  of 
«  ejatam  with  defined  and  well-known  aimi, 
the  ohief  being  the  promotion  of  religion  bj 
inatmction  in  definite  religioua  truth."  The 
oppoaing  eontention  wai  that  the  doctrine 
to  be  taught  was  not  (psotalized,  that  there 
were  no  restrietioue  upon  the  course  of  in- 
atmction, except  that  it  should  not  be,  naing 
the  word*  of  the  agreement,  "contrary  to 
those  theretofore  inculcated  bj  the  mission;" 
and,  inaisting  that  those  words  constituted 
the  eompleta  meaaure  of  the  obligation  of 
the  government,  resisted  the  attempt  of  the 
appellanta  to  go  outside  of  them  to  ascertain 
the  purpose  of  the  parties.  These  conten- 
tion* were  considered  and  the  grounds  of 
them  accurately  distinguished.  The  conten- 
tion of  the  appellants  wo*  accepted.  It  i* 
BOt  neceeaaiy  to  repeat  our  reasoning  at 
Issigth.  Our  oonclusion  waa  that  the  Ha- 
waiian government  engaged  to  teach  not  only 
aaenlar  science,  but  the  definite  religious 
doctrine  expressed  in  the  confession  of  faith 
attached  to  the  agreement.  Hie  latter,  we 
■aid,  waa  "^t  In  a  formally  executed  pa- 
per," but  was  found  in  a  correapondence. 
"And  taking  the  whole  of  it,"  it  we*  said, 
"there  is  very  little  aid  from  extrinsic  eri- 
denee  needed   to  demonstrate   its  meaning 

•  and  purpose."    And  after  considering  some 

•  parts  ol  tb*  eorrespondence,  we 'concluded 
as  follows:  TThe  oorrespondence  ooncemed 
the  transfer  of  a  school  established  in  1S36, 
tlta  design  of  which  was  to  perpetuate  the 
Christian  religion,  and  with  an  object  de- 
scribed to  be  'still  more  definite  and  of  equal 
or  greater  importaaee,' — that  is,  'to  sducata 
Toung  mea  to  be  Christian  minister*.'    A  re> 


llglons  instmeUon  was  prescribed.  Ot  this 
the  goTemment  was  Informed  when  the  prop- 
oeltion  waa  made  to  transfer  the  school  to 
'ita  fostering  eare  and  patronage.'  And 
the  gorenunent  aeoepted  the  grant,  accepted 
a*  it  w*a  tendered,  and  necessarily  for  the 
purpose  it  w*a  tendered." 

The  right  to  resort  to  extrinsic  eridance, 
against  the  eontention  of  the  territory,  was 
deelded,  but  the  amount  of  aid  that  tha  cor- 
respondence needed  or  received  from  such 
evidenoe  we  explicitly  pointed  out.  We  said 
that  the  "justnes*'  of  the  oonclusion  ex- 
pressed in  the  paragraph  quoted  above  was, 
withoat  extrinaie  evidence,  "almost  indisput- 
able," and  that  it  became  "indisputable  If 
extrineie  evidence  be  considered."  In  other 
words.  It  was  decided  that  the  prohativ* 
force  ot  the  eorrespondence  wa*  sufficient) 
without  other  evidence,  to  establish  tha 
agreement  In  aecordauca  with  the  eonten- 
tion of  appellants.  The  supreme  court  ot 
the  territory  underestimated  thia  ruling 
and  entered  Into  an  extenaire  inquiry  of  eir- 
eumstanees,  from  which  it  decided  the  agiea- 
ment  to  be  what  this  court  bad  decided  It 
not  to  be. 

It  may  be  that  we  could  rest  the  case  on 
the  prior  decision  without  ooniidering  the 
new  evidenee  which  was  received,  or,  rath- 
er, the  new  fact*  which  are  expressed  In  tha 
finding*  of  the  supreme  court  But  as  that 
learned  court  based  it*  decision  upon  them, 
and  tbe  territory  earnestly  urges  them  as 
taking  this  appeal  out  of  the  ruling  on  the 
former  appeal,  we  have  given  eoniidaraUon 
to  them.  We  cannot,  however,  without  ex< 
tending  this  opinion  to  a  great  length,  quote 
them  in  full,  and  will,  therefore,  only  atata 
their  character  and  what  they  eatabtlsb  or 
tend  to  establish.  . 

The  findings  set  forth  the  elrcumstanceaS 
wbioh  prcceded*tha  traneter  to  the  gorem** 
ment,  a*  exhibited  In  the  obserrations  of 
Commodore  Wilke*  In  1841,  and  the  report 
of  the  principal  of  the  school  In  184S.  Com- 
modore Wilkea  observed  a  defective  and  in- 
efficient administration  of  the  affairs  ot  the 
school  and  Its  funds,  which  might  have  been 
"avoided"  by  a  full  examination  of  tbe  sub- 
ject t^  "practical  men,"  and  a  decadence  in 
BonMquenee  from  Its  "meridian,"  The  prin- 
cipal report  personified  the  school  and  made 
it  conscious  of  tha  loss  of  admiration,  but 
he  said  "she  stands  at  her  post,  and  Is  con- 
tended to  do  good  in  a  mora  humble  way 
than  when  the  friends  and  lovers  of  her 
youth  stood  by  and  praised  her."  Be  said 
that  during  1849  "studies  at  the  institution 
were  practically  broken  up  by  reason  of  ra- 
rioua  sicknesses  which  attacked  the  princi- 
pal's family,  and  that,  in  consequence, 
"school  operations  were  suspended  in  Feb- 
ruoiy,  and  no  new  elaaa  entered  pending  tha 
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action  of  tlie  general  meeting  of  the  mil- 
lion," and  he  "thought  it  beBt"  to  await  that 
meeting  for,  aa  he  aaid,  "the  )at«  unpar- 
alleled diminution  of  the  population  may  al- 
so hare  tome  effect  in  modifying  the  Tiews 
of  the  misalon  in  regard  to  thti  school,  and 
render  it  expedient  in  their  minds  to  alter 
its  operations  or  tha  number  of  its  scholars." 
If  a  new  class  was  to  b«  called,  he  said,  he 
had  "a  few  considerations  to  present  to  the 
brethem  to  guide  them  fn  their  selectloas." 
And  again:  "Many  thousands  of  dollars 
have  been  wasted  or  unprofitably  laid  out 
upon  joung  men  aent  there  of  odI;^  middling 
ability  and  low  morals.  It  has  been  with 
regret  that  the  teachers  have  had  to  select, 
with  a  few  good  ones,  many  young  msn  of 
doubtful  talents  and  worth  to  make  up  a 
elass,  when  they  felt  there  were  enough  in 
the  nation  that  would  do  honor  to  their 
training  at  the  seminary." 

"Besides  these  conditions,"  the  findings  of 
the  court  recit^  "and  the  emigration  to  the 
gold  fields  of  California,  the  general  meeting 
had  to  face  an  embarrassing  condition  of  the 
^  funds  of  the  homo  board  and  the  consequent 
V  curtailment  of  the  allowance  to  the  mission. 
•   (Prom  the  report  of  the  oommittee,  *  April 
26,  184B.)     It  was  under  these  ciroumatan- 
ces  that  the  ofTer  of  transfer  to  the  Hawaii- 
an government  was  made." 

It  may  be  well  to  comment  on  the  tacts 
as  we  go  along,  and  we  may  say  we  see 
nothing  in  these  declarations  and  reports 
that  milttatea  with  the  views  of  the  agree- 
ment BipresBed  in  our  former  opinion.  We 
■es  no  intention  in  them  or  reason  for  aban- 
doning the  purpose  for  which  the  school 
was  founded.  Indeed,  intention  and  reason 
for  Its  better  fulfilment  by  a  transfer  to  the 
government.  The  school  would  receive  more 
constant  support  under  the  government. 
The  young  men  of  "doubtful  ability  and  low 
morals"  might  not  seek  its  instruction, 
conld  be  more  easily  rejected  if  th^  did  so, 
and  those  "in  the  nation  that  would  do  hon- 
or to  their  training  at  the  seminary"  might 
be  attracted  by  the  sanction  which  would  be 
given  to  their  ability  and  morals.  That 
this  was  the  hope  which  induced  the  trans- 
fer is  almost  expressed  in  the  oorrespond- 
ence  which  forms  the  agreaioent. 

This  was  in  effect  declared  in  the  opinion 
on  the  first  appeal,  and  the  quotation  from 
that  becomes  apposite.  Stating  a  part  of 
the  correspondence  which  contained  the  of- 
fer to  the  government,  we  said: 

"The  mission  reminds  the  minister  of 
public  instruction  that  the  seminary  was  es- 
tablished in  1831,  'to  promote  the  diffusion 
of  enlightened  literature  and  Christianity 
throughout  the  islands,'  and  that  it  had 
bean  unceasingly  watohed  over,  cherished. 


and  cared  for  by  the  mission,  and  that  977| 
000  bad  been  expended  for  its  benefit  It 
was  stated  that,  in  consequence  of  the  debts 
incurred  'in  the  prosecution  of  its  labors 
of  benevolenes  and  mer^,'  the  AmericsB 
Board  of  Commissioners  of  Foreign  Uissions 
was  compelled  to  diminish  its  grants  to 
each  of  the  missions  under  its  care,  includ- 
ing the  Hawaiian  mission,  and  that  the  lat- 
ter, for  that  reason,  would  be  "unable  to 
cany  forward  its  operations  with  the  vig- 
or to  be  desired  In  all  of  Its  departments  ot 
labor.'  In  view  of  these  faets,  it  was  stated 
and  believed  that,  under  the  circumstances,^ 
the  transfer  of  the  institution  'to  the  foster- <s 
ing  care  and  patronage  of  the'govemmenf  • 
would  'promote  the  highest  Interest  of  ths 
Hawaiian  people.'  An  offer  was  then  made 
to  transfer  the  seminary,  with  the  conditions 
which  we  have  referred  to.  A  confession  ot 
faith  was  inclosed.  The  government  modi- 
fied the  proposal  by  reserving  the  right  to 
pay  116,000,  as  an  alternative  to  the  re- 
version of  the  property  to  the  mission  U 
the  government  should  not  fulfil  the  condi- 
tions of  the  grant.  The  modification  was 
sceepted,  and  in  a  subsequent  communica- 
tlon  a  new  confession  of  faith  was  substi- 
tuted for  that  originally  proposed." 

And  from  this,  it  followed,  we  further 
said,  aa  we  have  seen,  that  the  school  was 
established  "  'to  perpetuate  the  Christian  r*- 
ligion,' "  and  had  purpose,  still  more  definite 
and  of  equal  or  greater  importance;  that 
is,  "  'to  educate  young  men  to  be  Christian 
ministers.' "  And  this  "the  government  was 
informed  of  when  the  proposition  was  made 
to  transfer  the  school  to  its  'fostering  cars 
and  patronage.'" 

There  are,  however,  other  findin|^  of  fact. 
It  is  found  that  there  was  substituted  for 
the  first  confession  of  fsith,  which  was 
printed,  a  second  confession  of  faith,  which 
written.  In  a  letter  which  accompa- 
nied the  latter,  it  stated  that  the  first  was 
"not  so  distinctive  as  to  present  a  barrier  to 
the  introduction  there  ( in  the  school }  of  otli- 
er  and  deleterious  doctrines  not  specified  In 
the  said  confesEion."  It  is  said  by  the  su- 
preme court  of  the  territory  that  it  was 
"worthy  of  note"  that  it  did  not  appear  that 
the  "prudential  committee"  had  been  advised 
of  the  substitution.  We  think  this  unim- 
portant. Even  if  it  did  not,  therefore,  b«- 
come  a  part  of  tiie  agreement,  it  certainly 
expressed  the  purpose  of  the  agreement. 
It  was,  however,  considered  by  the  parties 
as  a  part  of  the  agreement. 

The  curriculum  of  the  school  from  1836 
to  1863  is  inserted  in  the  findings,  by  which 
studies  were  arranged  for  a  course  of  four 
years.     This  appean: 

"The  laws  of  tha  high  sehool  w«t*  re«d, 
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I,  *fld  Um  different  ftrtielei  adopted 
e  M  followt: 
g      ""Wbereu    In    the   good    providence*   of 

■  Qod,  the  uperiment'of  the  high  sobool  ea- 
tablisbed  bf  the  miieion  in  IS31  bsTing 
proTBd  aucceasful,  mnd  h&ving  Kccompliahed 
kll  that  could  reaeonablj  have  been  expect- 
ed, and  the  necessitf  of  nioh  an  inatitutiou 
•till  eontinning,  the  directors  now  lay  before 
the  nisalon  a  more  de&nite  and  enlarged 
plan  of  operation!,  aueh  a*  thejr  auppoae 
from  actual  experiment  to  be  practicable, 
and  of  tbe  highest  Interests  to  the  moral, 
•ocial,  literary,  and  epirltual  eoodition  of 
this  people.' " 

The  design  of  the  high  school  Is  set  forth 
fn  six  chapters,  which  express  provisions 
for  teaching  general  literature  and  the  sci- 
ences, and  the  following,  being  paragraphs 
one  and  four  and  paragraph  five  of  chap- 
ter three: 

"Ta  aid  the  mlaaion  In  accomplishing  the 
great  work  tor  which  they  wore  sent  hither, 
that  ia,  to  introdnce  and  perpetuate  the  re- 
ligion of  onr  Lord  and  Saviour,  Jesus 
Christ,  with  all  its  accompanying  bleiaingB, 
eivil,  literary,  and  religious. 

"i.  Another  object  still  mora  deflnite  and 
of  equal  or  gre&tu:  importance,  is  to  educate 
joung  men  of  piety  and  promising  talents, 
with  a  view  to  their  becoming  assistant 
teachers  of  religion  or  fellow  laborers  with 
na  in  disseminating  the  gospel  of  Jesua 
-Christ  to   their  dying  fellowmen. 

"B.  He  shall  also  natch  over  the  moral 
and  apiritusl  interests  of  the  scholar*;  he 
shall  eause  a  portion  of  their  weekly  studies 
to  be  directed  to  the  great  truths  of  the 
Bible,  that  while  they  increase  in  science 
and  literature,  they  may  have  tbe  means  of 
that  knowledge  which  makes  wise  unto  sal- 
It  ii  found,  however,  that  "so  far  as  the 
piopoaed  curriculum  contemplated  tbe  prep- 
aration of  gradtiatea  of  the  school  for  imme- 
diate eervice  in  tbe  ministi;,  it  was  never 
earried  out,  though  frequently  referred  to 
bj  eontemporansous  writers  as  the  eventual 
design  of  the  achool." 

It  is  further  found  that  the  main  object 
of  the  school  from  1835  to  1639  was  the  edu- 
cation of  Hawaiian  teaehera  for  the  common 
^  schools-    The  curriculuma  of  other  years  are 
e  given,  and  it  is  found  that,  "after  Uie  trans- 

■  far  to  the  government,  tbe  (institution  con- 
tinued to  be  primarily  for  tbe  education  of 
teachers  (Report  Minister  Public  Instruc- 
tion, I860,  p.  26;  Report  President  Board 
of  Elducation,  1872,  p.  4),  from  the  middle 
classes  of  the  Hawaiian  people  (Report 
President  Board  of  Education,  1880,  p.  3). 
Education  for  tbe  ministry  is  not  referred 
to  in  any  official  report  as  one  of  the  pnr- 
fcaea  of  the  school,  but  the  most  that  could 


be  said  is  the  statement  by  Rnfoi  Anderson, 
seoreUry  of  the  A.  B.  C,  F.  hLi  "A  year 
spent  in  theological  study  with  a  mlasionaiy 
ia  thought  sufficient  to  prepare  a  pious  grad* 
uate  of  Lahainaluna  for  the  pastoral  ofBce.' 
Anderson,  Hawaiian  Islands,  p.  I8B. 

And  there  are  findings  as  to  the  events 
of  1883,  1884,  and  1885,  the  principal  of 
which  was  the  opinion  of  the  attorney  gener- 
al, and  a  dispute  between  the  mission  and 
the  board  of  education  aa  to  tbe  right  of  ap- 
pointment of  teachers. 

The  opinion  of  the  attorney  general  rec- 
ognized that  tbe  school  was  received  by  the 
government  and  waa  held  by  it,  under  con- 
ditions which.  It  not  performed,  would  !•■ 
quire  the  govenunent  to  reeonvey  the  prop- 
erty or  pay  the  mission  f  18,000. 

The  dispute  over  the  appointment  of  teach* 
ers  arose  in  April,  1B8S.  In  a  letter  to  the 
president  of  the  board  of  education,  the  mis- 
sion asserted  the  right  to  appoint,  and  eug* 
geated  the  nanua  of  certain  person*.  The 
board  of  education  replied,  asking  for  the 
grounds  "on  which  any  aueh  claim  to  inter- 
fere in  the  Internal  management  of  said 
school  appear  to  you  to  be  founded."  The 
mission  replied,  asserting  the  right  of  ap- 
pointment aa  a  means  of  accomplishing  the 
purpose  of  the  transfer.  It  was  said  that 
nothing  waa  "more  evident  than  that  tbe 
mission  intended  carefully  to  guard  against 
the  introduction  into  the  institution  of  any 
doctrine,  practice^  or  influence  antagonistic 
to  its  own  faith  and  practice  and  form  of 
Christian  worship."  And  they  asserted,  fur- 
ther, that  "nothing  could  be  clearer  than 
that  the  missionaries  contemplated  still  to 
have  this  a  co-operating  institution  to  aid  ^ 
them,  as  it  had  already  done  In  times  past,  * 
in  the  difl'usion  ofasolid  science  and  Chris-  • 
tianity  at  they  vmdentooi  tl,  as  benevolent 
Congregationaliats  and  Presbyterians  of  the 
United  States,  who  had  contributed  to  build 
and  sustain  the  Institution,  understood  and 
practised  it."  And  it  was  said  that  "an  ob- 
ject so  dear  to  them  would  not  have  been 
given  up  without  the  intention  of  ao  guard- 
ing in  the  future  as  to  have  it  continue  to 
aid  instead  of  defeat  the  purpose  for  whieh 
it  was  founded."  In  further  emphasis  of 
this  intention  the  writer  of  the  letter  said 
that  he  knew  "that  tbe  intention  was  to  se- 
cure the  continued  oo-operation  of  the  semi- 
nary in  the  work  which  the  American  Board 
was  prosecuting"  there  "through  its  mis- 
sion." The  board  of  education  admitted  that 
the  institution  was  to  be  continued  so  as  to 
"aid  instead  of  defeating  the  purpose  for 
which  it  was  founded,"  and  said  "nothing 
bad  been  done  to  justify  the  intimation  that 
the  board"  had  "any  desire  to  defeat  such 
purpose,  or  Introduce  any  doctrine,  practice, 
or  influenea  antagonistic  to  the  faith,  prao- 
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ties,  and  form*  of  wonliip  of  tb«  founden. 
The  board  diuented  from  tbe  Ttew  expreiiad 
by  iht  miHion,  thkt  tlie  appointment  of  any 
man  not  acceptable  to  It  to  th*  poit  of  taaob- 
•r  was  a  "violation  of  the  whole  apirit  of 
the  agreement,"  and  aaid  that  a  full  compli- 
ance with  the  agreement  conaiated  "in  ap- 
pointing person*  teaofaing  In  the  doctrine 
and  after  the  manner  of  the  Congregationa] 
and  Preabjterian  oharchei  of  the  United 
Stataa."  The  board  concluded  bf  laying 
that  they  were  aware  that  if  they  did  not 
■ee  fit  to  carry  on  the  inatitutlon  according 
to  the  terms  of  the  contract  they  had  to  re- 
convey  it  or  to  pay  the  ram  of  f  16,000,  and 
that.  If  the  viewa  ezpreased  were  not  tati*- 
tactory,  the  board  would  think  favorably  of 
A  proposition  to  reconvey  It  at  once. 

It  will  be  seen,  therefore,  that  from  the 
agreement,  ai  gathered  front  the  correspond- 
ence and  from  the  extrinsic  eridence  which 
we  have  detailed,  there  can  be  no  doubt  that 
the  ichool  wa«  tranaferred  by  the  mlHion 
and  accepted  by  the  gorerimient  upon  the 
^  condition  that  definite  Christian  doctrine* 
^■hould  Im  taught;  namely,  doctrine*  which 
■  constituted  (the  belief  of  the  Congregational 
and  Preebyterian  eburche*  of  the  United 
States,  and  not  merely  *ome  form  of  general, 
evangelical  Christianity. 

Religious  inatruction,  "represented  by  the 
•econd  or  mibstitutcd  confeaaion  of  faith," 
according  to  finding  E3,  wa*  continued  from 
1860  to  1677. 

In  December,  1876,  upon  the  recommenda- 
tion of  Dr.  Biahop,  a  change  was  made  from 
the  Hawaiian  to  Englieh  aa  a  medium  of  in- 
■tructon,  comment  upon  which  will  bo  pre*- 
ently  made.  We  omit,  aa  not  important, 
the  enrrlculum  a*  to  aecnlar  atudles  after 
1877.  The  finding*  aa  to  rellgloua  Instrue- 
tlon  mu*t,   however,  be  given  in  full: 

"There  la  no  evidanoa  ttiat  the  aubstituted 
oonfeasion  of  faith  was  in  nae  at  Labalna- 
luna  aa  a  creed,  doctrine,  or  atandard  of  r»- 
ligioua  InatrucUon  at  any  period.  There  ia 
BO  evidence  of  any  formal  creed  aa  a  atand- 
ard to  which  the  pnplla  war*  required  or 
iQatmctad  to  adhere. 

"(29)  From  1B77  nntil  the  preaent  date 
the  cource  of  religioui  inatmction  baa  been 
eubataatially  the  same.  Thii  includes  morn- 
ing prayer,  Including  occaaional  diacuaaiona 
of  paaaagea  of  the  Scripture,  eompuliory  at- 
tendance at  Sunday  eehool,  with  preparation 
of  the  intematioaal  Bnnday-icbool  lesaons 
furnished  by  the  Hawaiian  board  itself,  and 
compulsory  attendance  at  Christian  Endeav- 
or exerciee*  Sunday  evenings,  at  which  the 
pupils  diacuaa  biblical  subjects  based  on  the 
Christian  Endeavor  topic  aa  given  in  the 
Christian  Endeavor  World.  Nothing  In  this 
religious  teaching  la  contrary  to  any  relig- 
kma  tenet  or  doctrine  expresecd  in  the  sub- 


stituted oonfenoH  of  faith.  Mr.  Haedonald. 
who  haa  been  principal  since  1903,  testlllea 
that  no  creed  had  been  taught  during  tliat 
time  at  the  school,  but  that  he  had  tried  to 
make  apright,  truthful  Christian  men,  and 
held  Christ  up  a*  the  beet  example  to  fol< 
low;  that  he  had  taught  nothing  about  tbt 
Pope,  or  the  doctrine  of  the  trinity,  or  the 
doctrine  of  Adam'a  fall,  or  that  the  descend 
ants  of  Adam  were  without  holinesa  and. 
alienated  from  God  until  their  heart*  weret- 
renewed  with  divine  grace;  that  on.Sundaj* 
there  waa  a  Sunday  school  and  oecaatonally, 
in  tbe  morning,  a  preaching  service,  in  the 
evening  a  Christian  Endeavor  meeting;  that 
tbe  flrat  year  he  waa  in  Lahainaluna  th* 
boys  were  allowed  to  go  t«  Lahaina  to  their 
own  churchel,  but  since  then,  with  the  ezoep* 
tion  of  the  day  acboiara,  numbering  ten  or 
twelve,  they  were  required  to  stay  on  tlw 
ground  on  Sunday  and  attend  Sunday  school 
and  the  evening  eierdses;  that  the  chapel 
exerei*ea  on  week-day  mornings  lasted  about 
ten  minutes  and  consisted  of  a  hymn,  a  por- 
tion of  the  Scripture,  and  a  repeating  of  tha 
Lord'a  Pr^er  in  nniaon,  and  occasionally  ia< 
cidental  ramarka  by  the  principal  regarding 
the  passage  of  tbe  Scripture;  that  there  waa 
no  direct  Christian  instruction  given  In  the 
class-room  azercise*  during  tbe  weeic  daya 
other  than  moral  inatruction,  aa  teaching  th» 
boy*  to  do  their  work  honeatly;  that  tb» 
Sunday  morning  ezerciaes  consisted  of  a  r^ 
ular  aystem  of  Bible  Instruction  followfng^ 
the  international  Sunday-school  lesson  sarlea 
purchaaed  from  tbe  Hawaiian  Board;  that 
the  Sunday-school  leasons  were  assigned  ij* 
advance;  that  in  the  Christian  Endeavor 
meetings  the  Christian  Endeavor  topic  In  » 
modifled  form  a*  given  in  the  Christian  Eb- 
deavor  World  was  usually  taken,  and  pra^ 
ers  aometime*  <tfered  by  tha  boya  and  tW 

"(80)  There  la  no  evidence  of  any  pi»- 
teat  with  r^ard  to  Lahainaluna  or  th» 
eouraa  of  atudy  there  from  the  Americas 
Board  or  from  the  Hawaiian  Bvangeltcal  A^ 
sooiation  as  bodlea,  but  first  objection  !•■ 
from  the  plaintiffs  who  are  trustees  of  cer- 
tain property  rights  under  deed  from  th» 
American  Board." 

It  is  further  found  that  "technical  and 
agricultural  training  have  been  prominent 
featurea  of  tha  school  for  over  half  of  a  cen- 
tury, and  tlie  emphasis  laid  on  agricultural- 
work  In  tha  past  few  years  does  not  amount 

a  change  In  kind,  but  one  in  degree.  There 
has  been  no  ehangs  In  the  ofllcial  designi^ 
tion  of  the  school." 

In  1003  there  waa  a  movement  to  obtain 
the  Federal    aid   available   for   agricultural 
colleges.  In  eonnaetion  with  which  tbe  Depn-^ 
ty  Attorney  Qeneral  gave  an  opinion  aa  to^ 
Qie.eharaetar  of  the  aehool,  tha  condltiona* 
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mfoa  wbieb  the  gorenunoit  of  Hawkll  had 
neeived  it,  and  the  effect  of  tho  prorldoiu 
«f  the  organio  act  of  the  territory,  ttukt  do 
'^ablie  montj  be  appropriated  for  the  anp- 
port  or  beneflt  of  anj  *eotarian,  denomina- 
-tional,  or  private  school."  [31  Stat,  at  L. 
ISO,  chap.  339,  g  6S.]  The  opinion  ie  quot- 
-•d  at  length  in  the  findings,  but  we  are  onlj 
•eoneeroed  with  parti  of  it.  It  reoognizae 
that  tbe  school  was  received  upon  the  con- 
-dition  of  cultivating  sound  literature  and 
-•olid  •eience.  This,  it  waa  said,  was  affirma- 
tive and  could  not  be  escaped.  Tbe  provision 
for  religious  initruetlon,  he  declared,  waa 
negative  and  was  satisfied  by  no  religious 
-teaching  whatever.  His  eoncluslon  was,  and 
wequote  his  words:  "So  long  as  tba  govern- 
ment maintains  this  school,  it  shall  not 
teaeh  any  doctrine  contrary  to  the  confes' 
aioti  of  faith,  but  it  is  not  eompelled  to 
taaeh  any  religious  doctrine  whatever;  and 
therefore,  in  my  opinion,  cannot  be  fasld  to 
be  a  lectariau  institution."  And  further, 
"that  the  sebool  is  not  a  seetariao  institu- 
tion under  the  prohibition  stated  in  |  66  of 
the  organic  kut." 

As  we  have  said,  the  supreme  oonrt  of 
tha  territoij  gave  especial  prominenoe  to  the 
rnling  on  extrinsic  evidence,  and  made  it 
eontmdictory  to  the  agreement  as  expressed 
is  the  correspondence.  This  result  was 
worked  out,  as  it  seems  to  us,  by  giving  too 
funeh  effect  to  tbe  curriculum  of  the  school 
after  1877.  That,  indeed,  might  be  oonsld- 
«nd  as  tending  to  show  that  the  agreement 
fcad  been  abandoned  or  its  conditions  waived, 
hot  not  that  it  did  not  exist.  To  this  prop- 
-oaition  of  abandonment  or  waiver  we  then 
will  address  ourselves,  and,  as  relevant  to 
it,  tbe  views  of  the  supreme  court  of  the 
territory  may  be  given.  They  ais  exhibited 
in  the  following  paragraphs: 

"^nder  the  decision  of  the  United  SUtes 
Sapreme  Court  we  are  to  construe  the  con- 
diUMi  of  transfer  in  tbe  light  of  the  eircum- 
atancas  which  preceded  it  and  tbe  immediate 
and  long-continued  practice  under  it.  Confin- 
e  tsig  ourselves  for  tbe  present  to  the  eondition 
7  raapecting  religious  instruction,  read{ng,*'it 
shall  not  teach  or  allow  to  be  taught  any  re- 
ligious tenet  or  doctrine  contrary  to  those 
hvetofon  inculcated  by  the  mission  which 
we  represent,  a  summary  of  which  will  be 
found  in  the  oonfession  of  faith  herewith 
inclosed,'  tbe  following  possible  construc- 
tions of  the  language  may  be  considered. 

"(1)  That  the  condition  Is  purely  nega- 
tive in  character,  and  does  not  require  the 
teaching  of  any  religious  doctrine.  This  con- 
■tmetion  Is  precluded  by  tbe  decision  of  the 
United  States  Supreme  Court 

"(2)  That  the  contents  of  the  eonfessicm 
of  faith  sbould  be  taught  as  a  formal  doc- 
trine or  creed.  There  la  no  evidence  that 
tte  parties  ever  acted  upon  tbts  Interpre* 


tation.  No  evidence  has  been  presented  that 
the  substituted  oonfesaion  of  faith  waa  In 
use  at  Lahainaluna  aa  a  ereed,  doctrine  or 
standard  of  religious  instnuition  at  an/ 
period.  Dr.  Bishop,  who  was  in  ths  school 
from  leeS  until  1S7T,  testified  that  he  had 
never  seen  it.  (Transcript,  p.  IS.)  In  faet, 
there  is  no  evidence  of  any  format  creed  as 
a  standard  to  which  ths  pupils  were  required 
or  instructed  to  adhere. 

"(3)  That  religion  should  be  Unght,  and 
that,  as  taught.  It  should  not  be  contrary  to 
the  doctrines  mentioned.  Thus  construed, 
it  is  obvious  that  it  allows  considerable  lati- 
tude in  the  amount  of  religious  instruction. 
If  it  means  that  theology  shall  form  part  of 
the  curriculum  of  the  school,  tbe  condition 
was  broken  as  early  as  1377,  and  any  acUon 
thereon  Is  long  since  barred  by  the  statute 
of  limitations  applicable  h>  claims  sgalnat 
tbe  government.  Rev.  Laws,  S  2004;  Hart- 
man  v.  United  SUtes,  36  Ct  a.  106.  If. 
however,  tbe  acts  and  statements  of  tbe  par- 
ties in  186S  are  to  be  relied  upon  as  contem- 
poraneous construction,  the  same  must  be 
true  of  the  acts  of  the  parties  in  1877,  and 
from  thence  to  the  present  day.  The  fact 
that  the  changs  from  Hawaiian  to  English 
as  a  medium  of  instruction  necessarily  in- 
volved the  dlseontinuanoe  of  abstract  studiea 
of  a  theological  nature  is  obvious.  The  fact 
that  this  change  was  made  upon  the  recom-  ^ 
mendation  of  Dr.  Bishop  and  with  the  full  g 
acquiescence  ol  all  eoncemed,trom  1877  un-  • 
til  1903,  is  surely  ai  potent  as  tbe  actions 
of  the  parties  during  the  preceding  years. 
To  the  present  day  tliere  has  been  no  protest 
from  the  American  Board  or  from  tbe  Ha- 
waiian Evangelical  Association  as  bodies, 
but  tbe  first  objection  is  from  tbe  plaintiffs, 
who  are  trustees  ol  certain  property  rights 
under  deed  from  the  American  Board,  the 
terms  of  which  will  be  more  fully  considered 
later. 

"Unless  the  condition  preaeribes  the 
amount  and  extent  of  religious  instruction, 
it  has  not  been  broicen.  From  1BT7  until 
the  present  date  the  eourse  of  religious  in* 
structlon  has  been  snbetantially  the  sama.* 
[19  Haw.  146.] 

The  first  proposition,  tbe  eoort  s^d,  waa 
precluded  by  our  first  decision;  of  the  other 
two,  tbe  court  felt  free  to  exercise  Its  judg- 
ment. In  this  it  committed  error.  We  have 
shown  bow  antagonistic  the  eontentiona  of 
the  parties  were,  and  we  tried  to  be  clear  in 
our  decision  of  them.  We  did  more  than  da> 
eide  that  the  condition  as  to  religion  was  not 
negative.  We  gave  it  more  force  than  simple 
inhibition  of  teaching  something  which  was 
not  inconsistent  with  the  religion  of  the  nii» 
sion.  We  gave  it  tbe  force  of  a  requirement 
to  teach  that  religion,  and  mora,  to  educate 
young  gioi  to  taach  It.    The  snprssne  eonrt. 
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homT«T,  sayi  thftt  tben  ii  no  arldanoe  th^t 
tbo  parties  ever  acted  upon  the  interpreta- 
tloo  "that  the  contents  of  the  confession  of 
laith  should  be  taught  as  a  formal  doctrine 
or  ereed."  Exactly  what  is  meant  hj  the 
words  "formal  doctrine  or  creed"  is  not 
elear,  but  if  thej  mean  the  religion  of  the 
mission,  the  conclusion  was  not  open  to  the 
court  to  draw  nor  do  the  findings  sustain 
it  Dr.  Bishop  tcatifled,  it  is  true,  that  he 
had  never  seen  the  confession  of  faith  until 
it  was  shown  in  the  present  ease,  but  he 
also  teatiGed  that  "the  s^item  of  doctrine 
which  was  taught  was  substantia  11;  the 
old  orthodox  Congregational  or  Presbyterian 
doctrine."  As  to  the  confession  of  faith,  he 
■aid,  "that  it  very  well  represented  the  form 
of  doctrine  taught  at  Lahsinaluna."  Nor 
^  do  we  draw  the  same  conclusion  from  the 
2  ahaage  from  Hawaiian  to  English  as  a  me- 
•  dium  of  instruction  that  thetsupreme  court 
drew.  Dr.  Bishop  did  recommend  the  change 
and  he  expressed  a  fear  that  the  consequen- 
ces might  be  an  omission  of  studies  of  an 
abstract  nature,  in  which  he  included  "evi- 
dences of  Christianity;"  but  he  suggested 
inch  instruction  could  be  committed  to  the 
"exceptionable"  able  Hawaiian  teacher 
whom  he  mentioned.  But  there  is  nothing 
In  that  to  show  that  a  definite  form  of  re- 
ligion could  not  l>e  taught.  There  might 
be  difficulty  in  it,  of  course,  but  that  such  a 
difficulty  could  not  be  overcome  would  talce 
all  purpose  or  justification  from  missionaiy 
societies.  Besides,  because  the  school  met 
difficulties,  might  have  to  yield  temporarily 
to  them  for  varying  periods  of  time,  cannot 
be  considered  as  conclusive  of  the  intention 
ol  the  parties  to  abandon  the  purpose  ex- 
pressed in  the  agreement  or  to  waive  its  ob- 
ligations. And  this  is  an  answer  to  the 
other  contentions  of  the  territory.  That  the 
mission  would  encounter  difficulties  in  its 
way  was  no  doubt  guessed  when  the  school 
was  founded.  It  was  demonstrated  by  trial. 
For  the  better  execution  of  the  purpose  of 
Its  foiuidation,  the  mission  transferred  It 
to  the  government.  The  government,  too, 
met  difficulties.  Its  duty  was  to  strive 
against  them,  overcome  them  if  possible, 
not  to  make  them  a  reason  to  riolate  Its 
contract.  But  It  Is  said  by  the  supreme 
court  that  if  the  condition  be  "that  theology 
shall  form  part  of  the  curriculum  of  the 
school,  the  condition  was  broken  as  early  as 
1S77,  and  any  action  thereon  is  long  since 
barred  by  the  statute  of  limitations  applica- 
ble to  claims  against  the  government."  This 
might  be  if  the  obligation  of  the  govern- 
ment had  been  to  pay  money  simply.  Its 
obligation  was  not  that,  as  we  have  seen, 
but  to  perform  a  trust  expressly  assumed 
I7  it.  Id  other  words,  it  was  the  grantee 
of  an  estate   upon   condition,   having  the 


right,  howerer,  to  elect  to  pay  91S,000  aa  an 
alternative  of  the  performance  of  the  condi- 
tion. We  find  no  evidence  of  such  election 
In  what  occurred  in  ISTT,  nor  indeed  long 
subsequently  to  that  date.  The  circum- 
stances must  be  kept  in  mind  and  the  tela-  ^ 
tion  of  the  parties.  The  government  had  r«-  ^ 
ceived  a  gift  of  vaulable  property,  the.prod-  • 
net  of  voluntary  contribntions.  It  was 
given  and  received  for  a  special  purpose^ — 
the  purpose  for  which  the  contributions  were 
made.  The  government  accepted  It  and 
pledged  its  faith  for  the  execution  of  the 
purpose, — a  faith,  we  may  assume,  which 
was  as  much  relied  on  as  the  sanctions 
which  accompanied  it.  It  is  not  possible 
to  believe  that  the  government  Iiad  so  little 
sense  of  ita  obligatlone  that,  if  It  had 
intended  to  depart  from  its  agreement,  it 
would  not  have  offered  to  reconvey  the 
property  or  tender  the  execution  of  the  al- 
ternative wliich  It  had  reserved;  and  we 
certainly  cannot  hold  that  a  mere  change  In 
the  course  of  studies,  which  might  have  tem- 
porary excuse,  instantly  acted  to  make  the 
grantors  of  the  property  claimants  for  mon- 
ey, against  whom  the  statute  of  limitationa 
would  immediately  begin  to  run.  The  gov- 
ernment's right  should  not  be  overlooked  lit 
this  Donnection.  The  following  is  the  con- 
dition expressed  in  the  proposal  made  t» 
the  government:  "That  in  case  of  the  non- 
fulfilment  or  violation  of  the  conditions  upon 
which  this  transfer  is  made  by  the  said  gov- 
ernment, the  whole  property  hereby  trans- 
ferred, hereinbefore  specified,  together  with 
any  additions  or  improvements  which  may 
have  been  made  upon  the  premises,  and  all 
the  rights  and  privileges  hereby  conveyed  or 
transferred  to  Uie  Hawaiian  government,  hf 
the  said  island  mission,  shall  revert  to  tha 
said  mission,  to  bare  and  to  hold  the  same 
for  and  in  behalf  of  the  American  Board  of 
Commissioners  of  Foreign  Miuions."  Tbe 
acceptance  of  the  government  was  as  fol- 
lows: "That,  in  case  of  nonfulfilment  on 
the  part  of  the  government  of  the  condi- 
tions specified,  it  shall  be  optional  with  this 
government  to  allow  tbe  institution,  with 
all  additions  and  improvements  which  may 
have  been  made  upon  the  premises,  and  all 
rights  and  privileges  connected  therewith, 
to  revert  to  the  said  mission,  or  pay  the 
sum  of  816,000."  Tbe  onus,  therefore,  was 
upon  the  government  to  act,  not  upon  the 
mission.  To  avert  the  reversion  of  the 
pri^perty  to  the  mission  a  way  was  pro-  ^ 
vided,  but  it  did  not  enter  into  the  head  of  {j 
anybody  that,  by  a.failure  to  adopt  it  Id-* 
stantly  upon  a  change  of  studies,  the  prop- 
erty passed  back  to  the  grantor.  But  lueh 
was  the  Inevitable  result  If  there  was  a  breaeb 
of  the  conditions  in  1877,  and  such  was  th« 
result  if  there  was  a  breaeb  later  than  1877. 
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It  mlglit  be  contended  th«t  such  regult  would 
not  ensue  witbout  Bome  action  upon  the 
pArt  o(  the  miBiion.  But  it  wae  certainly 
optioiui.1  with  the  miuion  to  treat  the 
tmaeh,  H  there  wm  a  breach,  a*  a  forfeiture. 
It  is  said  in  Hubbard  v.  Hubbard,  97  Mbeb. 
18S,  93  Am.  Dec  TS,  that  it  is  optional  with 
the  grantor  ol  an  estate  upon  condition,  in 
eaae  the  breach  of  the  condition  occurs, 
whether  be  will  avail  himself  of  the  aam 
*  forfeiture  of  the  estate.  To  do  so.  It  is 
further  said,  require!  action  on  hia  part, 
knd,  if  he  is  not  in  possession,  usually  re- 
qnires  entry  for  breach  of  condition.  Until 
■ucb  entry  the  grantee  holds  his  estate  lia- 
ble only  to  be  defeated,  but  it  is  not  actual- 
ly determined  by  the  forfeiture. 

It  is  said  in  Carbon  Block  Coal  Co.  t. 
Murphy,  101  Ind.  116,  117,  IIB:     "'A  con- 
dition  may  be  waived   by  one   who   has   a 
right  to  enforce  it     .     .     .     but  a  mere 
kot  acquiescence  in,  or  parol  assent  to, 
act  which   has  constituted  a  breach   of 
express    condition    in    a    deed,    would    not 
amount  to  a  waiver  ol  a  right  of  forfeiture 
for   such  breach.'     Ljndsey   v.   Lindsey,   45 
Ind.  652,  S67;  2  Washb.  Real  Prop.  16.    A 
mere  indulgence  is  never  construed  Into  a 
waiver  of  a  breach  of  a  condition.    Gray  v. 
Blanchard,   8   Pick.   284;    Jackson   ex   dem. 
Bronck  v.  Cryaler,  1  Johns.  Cas.  125." 

In  Union  College  v.  New  York,  173  N.  Y. 
tS,  S3  Am.  St  Rep.  689,  65  N.  E.  S63,  a 
deed  conveying  land  to  Long  Island  City 
for  the  purpose  of  building  a  city  hall  con- 
tained the  provision  that,  if  the  land  should 
cease  to  be  used  for  such  or  other  similar 
bnildings,  the  land  should  revert  to  the 
grantor  as  if  the  conveyance  bad  not  been 
made,  was  held  to  be  a  condition  subsequent, 
and  required  the  grantee  to  comply  there- 
with within  a  reasonable  time.  It  was  fur- 
ther held  that  ten  years  was  a  reasonable 
time  for  compliance  with  the  covenant,  and 
>.  that  the  fact  that  the  grantor  did  not  assert 
fa  right  to  re-enter  for  fifteen. years  after 
the  breach  did  not  operate  as  an  estoppel, 
or  preclude  him  from  Insisting  upon  a  for- 
feiture and  claiming  posBession.  It  was  also 
held  that  a  grantor  was  not  compelled  to 
demand  performance  before  bringing  action 
of  ejectment.     The  court  said: 

"The  condition  was  the  use  and  the  con- 
tinuing use  of  the  land  for  the  purpose  of 
the  grant.  The  long-continued  silence  of 
the  plaintilT  could  not  operate  as  an  estop- 
pel upon  or  preclude  it  from  insisting  upon 
a  forfeiture  and  from  claiming  possession 
of  the  premises.  The  efTect  of  an  express 
eondition  in  a  deed  cannot  be  destroyed  by 
■ilent  acquiescence.  Jackson  ex  dcm.  Bronck 
*.  Crysler,  supra.  The  title  to  the  property 
ms  vested  in  the  grantee,  and  the  plaintiff 
was   entitled   to  assume  that  it*  grantee 


would  comply  with  Um  condition  of  tha 
grant.  If  It  elected  to  await  eomplianea 
as  long  as  it  did,  that  fact  cannot  be  eon- 
etrued  against  its  right  to  reclMm  possea- 

In  Coleman  t.  Whitney,  62  Vt.  123,  9 
L.R.A.  617,  20  AU.  322,  a  mortgage  deed 
tras  executed  by  a  bnaband,  the  eondition  of 
which  was  a  promise  to  support  the  wife  of 
the  grantor  during  her  life.  The  condition 
was  performed  for  a  time  and  then  vio- 
lated. The  wife  brought  suit  to  obtain  a 
maintenance  from  the  mortgaged  premises. 
It  was  held  that  she  was  entitled  to  such 
relief,  notwithstanding  there  had  been  auo- 
ctasive  conveyances  of  the  property,  and 
the  successive  owners  bad  occupied  the  prem- 
ises under  their  deeds,  and  had,  in  no  way 
recognized  her  rights;  and  it  was  held  fur- 
ther, that  the  obligation  to  support  the  wife 
was  a  continuing  one,  and  that  "the  lapse 
of  fifteen  years  without  receiving  support, 
simply  because  she  did  not  ask  it,  would  bo 

It  was  said  in  Oliver  v.  Piatt,  8  How. 
333,  411,  11  L.  ed.  822,  657,  that  the  mere 
lapse  of  time  constitutea  of  itself  no  bar  to 
the  enforcement  of  a  aubsiating  trust;  and 
time  begins  to  run  against  a  tmat  only 
from  the  time  when  it  Is  openly  disavowed 
by  the  trustee,  who  insiBta  upon  an  adverse 
right  and  interest,  which  is  fully  and  un- 
equivooally  made  known  to  the  oHtui  quo  t> 
trvrt.  -In  Tynan  v.  Warren,  53  N.  J.  Eq.  f 
313,  321,  31  Atl.  606,  Vice  Chancellor  Green, 
speaking  for  the  court,  saidi  "1  do  not 
understand  that  mere  delay  in  bringing  a  suit 
will  deprive  a  party  of  bis  remedy,  nnlesa 
such  neglect  has  ao  prejudiced  the  other 
party  by  loss  of  testimony  or  means  of  proof 
or  changed  relations  that  it  would  be  unjust 
to  now  permit  him  to  exercise  his  right." 
It  is  certain  that  none  of  those  conditions 
appear  in  the  present  case.  A  mere  change 
of  the  curriculum  was  not,  of  Itself,  an  un- 
equivocal disavowal  of  the  trust,  or  an  as- 
sertion of  adverse  right  or  interest  in  the 
government,  and  we  And  nothing  in  the 
record  tantamount  to  auch  disavowal  and 
assertion  until  the  governor  of  the  terri- 
tory and  the  superintendent  of  public  in- 
struction refused  the  demand  of  the  plain- 
tiffs' attorney  to  either  pay  the  $15,000  or 
reoonvey  the  property.  The  grounds  of  their 
refusal  we  are  not  informed  of,  but  it  was  a 
disavowal  of  the  trust  and  a  denial  of  the 
alternative  obligation  to  pay  the  money. 
The  right  of  election  in  the  torritory  then 
passed  to  the  plaintiffa,  appellants  here,  and 
the  bringing  of  the  action  waa  a  sufficient 
exercise  of  it. 

It  is  finally  contended  that  the  appellant* 
cannot  maintain  this  action.  The  suprema 
Mart  of  the  territory  sustained  this  conten- 


3,Coogle 


IIS 


so  SUPBXME  COURT  REPORTER. 


Oct.  TnH, 


ti«ni,  Mylng,  liovanr,  that  It  based  Ita  "de- 
eiiion  upon  tbe  oonai  deration  of  tbs  aub- 
ttontikl  rfghU  InTolved."  The  ligM  ol  the 
plaintiff!  ia  derived  from  a  deed  executed 
July  20,  1G03,  by  the  American  Board  of 
Cknamisaioneri  for  Foreign  MiaBiona  to  tbe 
plaitifTa  a*  "truateea."  It  recftea  that  the 
grantor  ia  deairoua  of  contribuUng  to  tbe 
support  and  maintenance  of  tbe  Board  of 
Hawaiian  Evangelical  Asaoeiation,  an  elee- 
moaynary  oorporation  organized  and  eatab- 
lished  "in  the  great  work  of  propagating 
Froteataot  Chrlatianitj,  and  for  that  pur- 
poae  the  land  and  property  particularly  de- 
Bcribed  and  referred  to  ia  truat,  in  order  h> 
aaaiat  aaid  intended  beneficiary  to  effectual- 
ly carry  out  Ita  corporate  power*  and  pur- 
poaea  In  said  Hawaiian  lalanda."  The  in- 
^  ■trmnent  revokes  and  annuls  all  powers  of 
^  attorney  and  granta  of  antborily  theretofora 
•  given  to  any  person  or  persons twhomsoeTer, 
and  gives,  granta,  bargains  and  sells,  oon- 
veyi  and  eonflrms,  unto  F.  J.  Lowrey,  Henry 
WatarbouB,  and  William  0.  Smith,  certain 
lands  described  In  tbe  schedule  annexed  to 
the  inatruinent,  together  with  "all  other 
lands  in  the  poBseseion  of  or  belonging  to 
the  said  grantor,  or  to  which  aaid  grantor 
liaa  right,  title,  interest,  claim,  or  demand 
whatsoever,  at  law  or  in  equity,  and  wbether 
held  by  it  in  fee  simple,  as  lessee  thereof, 
beneflciary  therein,  or  otherwise,  as  fully  and 
to  all  intent  and  purpose  aa  though  a  par- 
ticular deacriptlon  thereof  waa  herein  fn- 
eorporated  and  Included  In  aaid  achednla 
.  .  ."  b)  have  and  to  hold  tbe  same  "in 
tmat,  nevertbeleas  for  the  following  uses 
and  purposes,  that  is  to  say:  First.  To 
hold,  manage,  and  control  the  same,  and  re- 
ceive and  take  the  rents.  Issues,  profits,  in- 
come, and  proceeds  of  sales  and  authorized 
mortgages  thereof,  and  hold  such  increment 
and  realizations  under  the  aame  truats  aa  the 
above  granted  trust  proper^,  vising  and  ap- 
plying the  aame,  however,  In  the  maoner 
hereinafter  provided.  .  .  .  Sixtli.  And 
generally  to  do  and  perform  every  act  and 
tbin^  and  exercise  every  power  and  author- 
ity whatsoever,  not  herein  specifically  de- 
nied or  withheld  from  or  herein  directed  to 
be  otherwise  done  or  exercised  by  said  trus- 
tees, as  fully  and  to  every  Intent  and  pur- 
pose aa  though  tbe  aaid  trustees  were  ths 
absolute  owners  in  fee  in  their  own  personal 
right  of  the  property  hereby  conveyed.  Sev- 
enth. Any  and  all  moneys  arising  from  or 
out  of  the  property  of  tbe  trust  estate, 
whether  by  way  of  rents  or  other  issues  and 
income,  or  from  sales  or  mortgages  thereof, 
■ball  be  received  and  held  by  said  trustees;" 
and  after  the  payment  of  taxes  and  other 
•xpensea,  'and  until  otherwiaa  directed"  by 
tbe  grantor,  shall  be  delivered  "to  said  bene- 
ficiary, from  time  to  time,  any  balance  or 


portion  of  the  moneys,  then  remaining  la 
their  bands  over  and  above  what  may,  la 
their  Judgment,  be  required  for  the  current 
expenses  connected  with  the  said  trust,  any 
unapplied  balance  to  be  placed  on  general 
deposit,  or  tbe  said  trustee*  may  invest  than 
same  upon  security,  as  they  may  approve." !? 

•And  ths  grantor  reserved  "tbe  full  right 
and  authority,  at  any  time  or  times,  to  ^ 
rect  any  change  or  alteration  in  tbe  dispo- 
sition of  the  income  and  proceeds  of  th* 
trust  estate,"  or  to  remove  any  trustee  or 
fill  any  vacancy  however  oocnrrlng. 

It  will  be  observed,  therefore,  that  tb» 
inatrument  was  designed  to  convey  every  in- 
terest in  property  that  tbe  grantor  bad. 
Considering  its  language  and  careful  provt* 
sions,  its  purposes,  and  the  control  reserved 
to  the  grantor  of  the  trust  and  tbe  disposi- 
tion of  funds.  It  would  be  a  narrow  eon- 
struotion  of  it  to  bold  that  tbe  Interest  of 
the  grantor  in  tbe  Lahainaluna  school  did 
not  pass  by  it,  whether  such  Interest  waa  ^ 
right  to  receive  a  conveyance  of  the  school 
or  of  the  tlG.OOD  which  waa  to  be  In  Ilea 
of  such  conveyance.  In  other  words,  to  com- 
pletely enforce  the  rights  and  interesta  of 
the  mission  in  the  school,  and  devote  It  or 
the  proceeds  from  It  to  the  purposes  of  tha 
trust*  which  were  ereated. 

The  Judgment  la  reversed  and  ths  eanaa 
is  nmanded  with  directions  to  enter  judg- 
ment for  appellants  as  prayed  for. 


(HI  U.  B.  HI) 
BOLOMOK  B.  WAGO,  Appt, 


Dnoa  a  70^  — B^atro  — Duniaa— Uhdce 

iHTLCKItOB  —  iHADBqUAn    ConBIDBA- 

1,  Equity  will  set  aside  a  conveyanoe  t^ 
which  the  grantee,  by  means  of  fraud,  op- 
preasion,  and  undue  Influence,  acquirad  la 
settlement  of  a  debt  a  tract  of  land  of  far 
Kreater  value  than  the  amount  at  such  debt 

EBd.  Not*.— For  otksr  cssss.  us  Deeds,  Cent. 
DtM.  H  M6,  m.  Dea  Dig.  |  TO. 'J         ^^ 

Bevm  (I  S6*}— DisuoanD  or  Foaii  roa 

SuanaHCK. 

B,  A  court  of  equity  is  not  concluded  In  a 
suit  in  which  fraud,  oppression,  and  undue 
Influence  are  charged  by  what  appears  upon 
the  face  of  the  papers,  but  may  institute  an 
inquiry  Into  the  real  facts  of  the  transae- 

[BO.  Nat*.— Por  othar  suaa,  ■••  EaqEtr,  Oaot. 
Dfs.  I  m;    Dw.  DIa.  0  Btn  ^    ^ 

CAncEi.LaTion  of  iHSTBouiine  (f  S7*)— 
JuDQinNT— In  BquiTT  — Hakino  New 
CoNTiuCT  voa  Pabtixs. 
3.  A  decree  which  in  substance  avoids  a 

subsequent  conveyance  to  a  mortgages  aa  ob- 

>M.  *  Am.  Dlas.  IMT  to  data,  *  Bsp'r  ladaxN 
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Wned  b7  frsnd,  Umi  iMrin;  the  original 
mortgttgB  valid  and  binding,  and  orden  ta 
Mmunting  bj  th«  fraudulent  grantet  a*  a 
mortgagee  in  potsesafon,  i*  not  open  to  tbs 
«bj«ctIon  that  it  mokea  a  new  contTOot  for 
tlMpartiei. 

lEd.  NbIc— For  otDer  cmm.  im  CaoMllatloa  nt 
Inurumeali,  Cant.  Dl|.  |)  Ut-Ul;  Dm.  Dlf.  |  tT.*l 

Cjl>-oellatio:*  or  InsTRUUEim  (|  84*)— 
INCHES— Suit  to  Sft  Abidi  Dud. 
4.  A  delay  of  two  yean  and  one  month  In 
bringing  suit  to  cancel  a  conveyance  by 
wbieh  a  mortgagee,  by  meant  of  fraud,  op- 
pression, and  undue  influence,  aoquired  in 
■ettlement  of  the  mortgage  debt  a  tract  of 
land  of  far  greater  value  than  the  amount 
of  audi  debt,  fa  not  such  loebes  ae  bar*  tlie 
•nit. 

[■d.  Not*.— For  otli»r  fssm.  nee  CsncallMtlon  of 
tutnimsnU.  CanL  Dig.  tl  43-G4;    Dec,  Dl|.  |  U.'] 

[No.  88.1 

Ar^gued  and  oubmitted  Noveinber  II,  1009, 

Decided  Januaiy  24,  1010. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  reviaw  a  judg- 
ment nhich  affirmed  a  judgment  of  the  Dlo- 
Met  Court  at  Paimee  County,  in  that  ter- 
ritory, in  favor  ol  plaintiffs  In  a  suit  to  set 
•aide  a  conveyance  for  fraud,  and  to  redeem 
tlte  property  from  a  prior  mortgage  lian. 
Affirmed. 

See  same  eaoe  below,  19  Okla.  6SS,  02  Pae. , 
2S0. 
Statement  by  Mr.  Justice  Brewer: 
Thia  woa  a  ouit  commenoed  on  June  II, 
1903,  in  the  district  oomt  of  Pawnee  county, 
Oklahoma,  by  William  H.  Herbert  and 
Uary  B.  Herbert,  hit  wife,  ogainat  a  number 
«f  defendants,  the  principal  one  being  Solo- 
mon B.  Wagg,  the  appellant.    The  euit 


one  to  have  a  certain  conveyance,  in  form  >not    known    to    the    plaintiff,    but    which 


wveying  the  l^al  title  to  a  tract  of  land 
(nm  Mro.  Herbert  to  Wagg,  adjudged  void, 
oa  having  been  fraudulently  obtained,  and 
to  redeem  the  property  from  a  prior  mort- 
gage lien.  An  outline  of  the  tronoacUon  be- 
tween the  Herberts  and  Wagg  la  aa  fol- 
low*: On  October  28,  1898,  tbey  borrowed 
from  him  91,000,  and  gave  their  promlseory 
note,  payable  in  one  year,  with  Interest 
after  maturity  at  10  per  cent  per  annum, 
and  na  security  therefor  a  mortgage  on  80 
.   aerea  belonging  to  her,  and  adjoining  the 

*  town  of  Cleveland,  In  the  county  of  Pawnee. 

•  '^*«K  retained  <I0O  aa  interest  for  the  first 
year,  and  sent  the  mortgagora  $900.  At  the 
same  time,  oa  required  by  him,  the  plaln- 
tifti  executed  to  him  a  warranty  deed  for  the 
same  real  estate,  which  was  left  in  the  bank 
of  Cleveland  in  escrow  at  aeenrity  for  the 
note  and  mortgage.  In  cloeing  this  trans- 
action  he  wrote  to  one  of  the  plaintiffs  a 
latter,  In  which  be  saidi  "Thia  pays  first 
year'a  Interest,  second  yeai's  interest  Is  not 
doe  nntil  tbs  end  of  Uie  aaeond  year,  and 


six  months'  graca  on  and  of  this  makes  a 
fnll  two  and  a  half  yaara  before  you  allow, 
or  I  eon  oak  for,  the  deed  In  ease  of  default 
of  eontraot." 

On  December  26,  1899,  he  withdrew  tha 
deed  in  escrow  from  the  bank,  and  eansed  it 
be  filed  and  recorded  In  the  office  of  the 
register  of  deeds  of  Pawnee  county.  His  ex- 
cuse for  this  was  that  not  merely  waa  9100 
due  as  interest,  but  also  that  there  was  a 
default  in  the  payment  of  taxes  for  the  year 
1898,  and  that,  to  protect  the  property,  be 
had  been  obliged  to  pay  tbsm,  amounting 
to  924.94,  with  accrued  penalty  and  costa. 
Notwithstanding  he  had  taken  and  recorded 
this  deed,  which  apparently  transferred  to 
him  the  legal  title,  he  advised  Mra.  Herbert 
that  she  might  aUll  redeem  the  land  accord- 
ing to  the  terms  of  the  original  loan.  In 
May,  1901,  the  parties,  who  had  been  Utk- 
Ing  of  a  settlement  for  some  time,  executed 
two  deeds,  one  for  Mrs.  Herbert,  her  hus- 
band having  left  for  parts  unknown,  to  the 
defendant,  of  the  entire  80  aeres,  and  one 
from  htm  to  her  of  25  acres.  Thereafter 
this  defendant  platted  the  5G  acres  aa  on 
addition  ta  the  town  of  Cleveland,  and  sold 
and  conveyed  lots  to  tbs  other  parties 
named  O*  defendants. 

In  the  second  amended  petition,  the  on* 
upon  which  the  cose  woj  tried,  plaintiffs  al- 
leged that  the  defendant  Wagg  was  guilty 
of  fraud  and  oppression,  and,  talcing  advan- 
tage of  his  position  and  the  relationship  of 
the  parties,  obtained  for  a  grossly  inade- 
quate consideration  the  title  to  the  56 
acres;  that,  after  platting,  he  conveyed 
some  lots  'to  Innocent  purchasers,  the  exact  ^ 
lots   and   amounts    received   for   which    are  ^ 


amount  to  a  large  sum  of  money;"  that  he 
had  not  accounted  for  the  moneys  bo  wrong- 
fully reoelvedl,  and  that  on  accounting  was 
necessary. 

The  case  waa  tried  by  the  judge  without 
a  jury.  Several  hundred  pages  of  testi- 
mony were  taken,  and  on  May  19,  1906,  a 
decree  was  entered  finding  generally  the  is< 
sues  in  favor  of  the  plaintiff,  Mrs.  Herbert, 
the  death  of  whose  husband  bad  been  sug- 
gested pending  the  suit,  adjudging  that  the 
deed  of  May,  1901,  from  her  to  the  defend- 
ant, was  a  mortgage,  that  an  accounting 
be  had,  and  that  the  be  allowed  to  redeem. 
The  case  was  reserved  for  further  oonsider- 
ation  and  determination  of  the  claima  of, 
and  an  accounting  with,  the  other  defend- 
anta.  This  decree  waa,  on  October  12, 1907, 
affirmed  by  the  supreme  court  of  the  terri- 
tory {19  Oklo.  G2S,  92  Pae.  2G0),  all  the  de- 
fendants Joining  In  the  appeal  to  that  oonrt. 
Thereafter  the  oaas  was  brought  hera  on 
appeal  hj  the  defendant  Wag^  the  othsr 
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defeudinti  not  joining  In  the  appeal,  bnt 
named  ■■  partiea  appellee*. 

Ut.  Arthur  J.  Blddlson  for  appellant. 
Measn.  Walaoa  B.  Coleman  and  K  U. 
e  Clark  for  appellees. 

•   ( Hr.  Jiutice  Bmver  dellTered  the  opin- 
ion of  the  court : 

The  petition  tiharged  that  tha  defendant 
^egg  was  guilty  of  fraudulent,  wrongful, 
oppreBaive,  and  unjust  conduct,  and  that 
through  eueh  conduct  be  obtained  the  deed 
of  Hay  28,  1901.  The  trial  court,  as  stated, 
found  generallf  in  plaintiff's  favor.  The  hu- 
2  preme  court,  In  an  elaborate  opinion,  in 
if  which  lt*narrat«d  fully  the  details  of  the 
transaction*  between  these  partiea  and  the 
testimony  given  on  the  hearing,  closed  its 
recital  In  theae  words: 

"^t  must  therefore  follow  as  an  irresisti- 
ble oonclusion  that  the  allegations  in  the 
petition  of  fraud,  oppression,  undne  influ- 
ence, and  Inadequate  consideration  were 
fatly  sustained  by  the  evidence,  and  we  are 
tmable  to  perceive  how  the  trial  court  could 
hare  reached  any  other  fair,  just,  and  ra- 
tional conclusion  upon  the  entire  evidence 
as  disclosed  by  this  record.  " 

The  testimoDy  as  to  the  value  of  the  prop- 
erty at  the  time  of  the  settlement  In  May, 
1901,  was  conflicting,  some  placing  It  at 
flOO  per  acre.  In  reference  to  this  conflict 
the  court  said: 

"It  is  a  settled  rule  of  this  court,  and  one 
which  we  have  reiterated  and  reiterated 
time  and  again,  that  where  the  evidence 
reasonably  sustains  the  finding  and  judg- 
ment of  the  court,  or  where  the  evidence  is 
eonflictmg,  it  will  not  be  disturbed  by  this 

Evidently  the  supreme  court  believed  that 
the  defendant  has  acquired  In  settlement  of 
a  debt  a  tract  of  land  of  far  greater  value 
than  the  amount  of  the  debt,  and  that  this 
was  accomplished  by  fraud,  oppression,  and 
ondue  influence.  Upon  these  facts  a  decree 
setting  eeide  the  conveyance  was  undoubt- 
edly right. 

Counsel  for  defendant,  on  his  appeal  to 
this  court,  has  filed  a  brief  of  over 
pages,  in  which  he  narrates  the  facts  as  they 
appear  to  him,  and  cites  many  authorities 
u  to  the  circumstances  which  will  uphold 
a  conveyance  upon  such  or  similar  facts.   Of 
course,  upon  the  face  of  the  papers,  the 
deed  of  Uay,  1901  rested  in  the  defendant 
the  title  to  the  65  acres,  hut  it  is  well 
tahlished  that,  in  a  suit  In  equity  betw 
parties,  in  which  fraud,  oppression,  and 
due  influence  are  charged,  the  court  is  not 
concluded  by   that  which  appears  on  the 
face  of  the  papers,  hut  may  institute  an  In- 
quiry into  the  real  facts  of  the  transae- 


tions.  Bo  thoroughly  Is  this  doctrine  es- 
tablished that  any  discussion  of  the  cases 
In  this  and  other  courts  affirming  it  would  ^ 
be  useless.  They  rest  upon  elementary  g 
.principles  of  equity.  It  is  sufficient  to  re-  * 
fer  to  Russell  v.  Southard,  IS  How.  139,  18 
L.  ed.  927,  and  the  many  authorities  cited 
In  the  opinion. 

Counsel  further  contends  that  the  decree 
is  erroneous,  in  that  it  adjudges  tliat  the 
deed  of  May,  I30I,  to  defendant  was  a 
mortgage,  and  as  such  only  a  lien  upon  the 
property;  that  there  is  no  evidence  that 
this  deed  was  not  Intended  as  a  conveyance, 
or  that  it  was  intended  as  a  mortgage,  and 
that  courts  do  not  make  contracts  for  par- 
ties. But  this  contention  presents  a  mere 
technical  matter.  The  petition  alleges,  in 
addition  to  the  averment  that  the  deed  was 
obtained  wrongfully  and  fraudulently,  "that 
the  only  consideration  received  by  s«d 
plaintiff  for  the  said  purported  dead, 
marked  'Exhibit  E*  (the  deed  to  defendant 
of  May,  1901,  of  the  entire  tract),  was  • 
relinquishment  of  the  said  mortgage  herein 
referred  to  as  'Exhibit  B'  (the  original 
mortgage  given  by  Mr.  and  Mrs.  Herbert  to 
defendant).**  In  other  words,  whatever 
technical  criticism  may  be  made  upon  the 
form  of  the  decree,  it  was  in  substance  a 
finding  and  decree  that  the  deed  of  May, 
1901,  was  void,  as  having  been  obtained  by 
the  fraudulent  conduct  of  the  defendant, 
and  that  being  set  aside  left  the  property 
subject  to  the  lien  of  the  original  mortgage 
given  October  24,  1898.  Of  course,  the  act 
of  Wagg  In  taking  from  tbe  bank  the  deed 
placed  in  escrow,  and  having  It  recorded, 
may.  In  view  of  his  assurances  to  Mrs.  Her- 
bert, be  regarded  as  immaterial.  Equitably, 
the  relation  of  mortgagor  and  mortgagee 
was  not  disturbed.  The  court  did  not  make 
a  new  contract  for  the  parties,  but,  leaving 
the  mortgage  valid  and  binding,  decreed  the 
invalidity  of  a  subsequent  conveyance,  and 
also  ordered  an  accounting  by  tbe  defend- 
ant as  a  mortgagee  in  possession. 

There  is  in  this  case  no  lapse  of  time,  no 
matter  of  estoppel,  which,  so  far  as  the  de- 
fendant Wagg  is  concerned,  forbids  a  court 
of  equity  from  investigating  and  determin- 
ing the  real  facts.  Mrs.  Herbert's  deed  to 
defendant  was  executed  May  28,  1901,  and 
this  suit  was  commenced  June  13,  1903, 
less  than  two  years  and  a  month  from  thaw 
date  of  the  wrong  comp1ained>of.  While* 
laches  is  often  spoken  of  as  the  equitable 
equivalent  of  the  legal  statute  of  limita- 
tions, yet  there  Is  no  fixed  time  whidi 
makes  it  an  absolute  bar.  In  Russell  v. 
Southard,  supra,  there  was  between  the 
fraudulent  transaction  and  the  oommeace- 
ment  of  tha  suit  a  laps*  of  nineteen  years 
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■■d  clgiit  month*,  and  it  w*i  held  thftt  that 
wtM  not  sufficient,  the  court  saying  [p.  15S) ; 

"The  absence  of  all  yaluable  consMera- 
Uoo  for  the  surreiider  of  the  equitj,  and 
the  circumstances  of  distress  under  which 
It  was  made,  and  which,  so  far  as  it  ap- 
pears, continued  to  exist  down  to  the  filing 
of  the  bill,  eoapled  with  the  eouriction, 
which  we  think  Russell  mistakingly  enter- 
tained, that  liis  rights  were  probably  de- 
stroyed, must  prevent  us  from  allowing  the 
lapse  of  time  to  be  a  posItiTfi  bar." 

The  rights  of  purdiasers  from  Wagg  sub- 
sequent to  May  28,  1901,  are  protected  by 
the  accounting  ordered,  and  as  they  did  not 
appeal  from  the  decree.  It  must  be  assumed 
tliat  they  were  satisfied  with  it. 

Tlie  decree  of  the  Supreme  Court  of  tha 
Territory  of  Oklahoma  is  affirmed. 

(StE  V.  8.  EIL) 
OLD  NICK  WILLIAMS  COMPANY,  Peti- 

DNITED  STATES. 
Appkal  and  BaaoE  (I  831»)— Whbk  Pbo- 

CEXDINQ8  ABX   BBOUn. 

1,  A  writ  of  error  is  not  brought,  in  the 
legal  meaning  of  the  term,  until  it  is  filed 
1b  the  court  which  rendered  the  judgment, 

rW.  Note,— For  othnr  cuea.  see  Appoel  uiil 
Error.  C«ot.  Dig.  K  UU-UU ;    Dec.  DIe-  I  1E1-*1 

CoUBTS  (1  405*)  —  Pedkbal  CouBxa^Ap- 
PEAj>-TiMB  POB  Takibg— Extension. 

2.  A  writ  of  error  for  the  review  in  a  cir- 
cuit court  of  appeals  of  a  judgment  of  a 
Federal  district  conrt  cannot  be  allowed 
by  the  court  after  the  expiration  of  the  six 
months  given  by  the  act  of  CongreEs  of 
March  3,  IBOl  (20  Stat,  at  L.  82S,  chap.  617, 
U.  S.  Comp.  Stat.  1901,  p.  652),  |  11,  for 
suing  out  such  writs. 

[Bd.  Note.— Por  other  casta,  sm  Courts,  Cent. 
J>IS.  (t  JSn.  1101:    Deo.  Dls.  {  4(6.*1 

OouBTfl  (I  405*)  —  FsDBBAL  ConBTS  — Ap- 
peal — TiuE  FOB  Taking  —  Delai  ik 
SnTUNO  Bill  or  Rzceptiors. 
S.  Delay  in  settling  the  bill  of  exceptions, 
due  to  judicial  engagements  of  the  trial 
judge,  is  no  excuse  for  the  failure  to  sue  out 
a  writ  of  error  from  a  circuit  court  of  ap- 
peals to  a  Federal  district  court  within  the 
■ix  months  allowed  by  the  act  of  March  3, 
ISBl,  g  II,  although  an  assignment  of  er- 
rors should  accompany  the  petition  for  the 
writ  of  error,  since  such  assignment  may  be 
formulated  without  the  previous  settlement 
of  the  bill  of  exceptions,  and,  besides,  is  not 
a  jurisdictional  requirement. 

IBA.  Note,— for  othsr  cawa.  see  Courts,  OsnL 
Dls.  11  109T,  UDl;    Dec  Qlg.  I  405. •] 

[No.  E6.] 


ON   WRIT   of   Certiorari   to   the   United 
States  Circuit  Court  of  Appeals  for  the 
Foattb  Circuit  dismissing,  because  not  sued  ' 


out  in  time,  a  writ  o(  error  to  the  District 
Court  for  the  Western  District  of  North 
Carolina,  to  review  a  conviction  for  carrying 
on  the  business  of  a  rectiBer  of  spirits  with 
intent  to  defraud  the  United  States  of  tha 
tax.    Affirmed. 

See  same  oaae  below,  82  C,  0.  A.  T3,  152 
Fed.  B2S. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  iudictment  in  the  dlHtrict 
court  of  the  United  States  for  the  western 
district  of  North  Carolina  against  the  Old 
Nick  Williams  Company,  a  corporation 
wliich  waa  authorized  to  carry  on  the  busi- 
ness of  a  rectifier,  and  which  was  convicted 
of  violating  the  second  paragraph  of  S  331T 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  21S4)  by  the  verdict  of  a  jury  find- 
ing It  guilty  of  carrying  on  the  business  of 
a  rectifier  with  intent  to  defraud  the  United 
States  of  the  tax  on  the  spirits  rectified  by 
it.  The  verdict  was  rendered  November  SS, 
1905,  and  motions  to  set  aside  the  verdict 
and  for  new  trial  and  in  arrest  of  Judgment 
were  severally  made  and  overruled,  and 
thereupon  Judgment  was  entered  on  that 
day,  sentencing  defendant  to  pay  a  fine  of 
15,000  and  be  taxed  with  the  costs.  On  the 
aame  day  it  was  ordered  that  the  defendant 
have  ninety  days  to  prepare  ita  bill  of  ex-  ^ 
ceptions,  and  that  the  attorney  (or  the  J 
United  States  hav«,thirty  days,  after  being  • 
served  with  the  defenduit's  bill  of  excep- 
tions, to  make  objections  thereto,  and  that 
the  court  would  settle  the  bill  of  excep- 
tions upon  ten  days'  notice  to  the  attorneys 
of  the  parties,  and  that,  when  filed,  the  hill 
of  exceptions  should  be  deemed  as  made  In 
ample  time. 

January  17,  1906,  by  consent  of  the  par- 
ties, the  court,  by  its  order,  further  ex- 
tended the  time  for  preparing  and  filing 
defendant's  hill  of  exceptions  to  March  16, 
I90G,  and  aftarwards  extended  the  time  to 
April  I.  On  July  27,  190fi,  the  court,  over 
the  objection  of  the  attorney  for  the  United 
States,  made  an  order  which  recited  that  de- 
fendant had  filed  with  the  clerk  Its  bill  of 
exceptions,  to  which  tha  United  States  at- 
torney had  filed  certain  objections  and  pro- 
posed amendments,  so  that  the  bill  of  ex- 
ceptions had  not  been  settled  and  signed  by 
the  court  within  six  mouths  from  the  date 
of  the  entry  of  the  judgment,  and  the  court, 
being  of  opinion  that  defendant  was  enti- 
tled, under  the  circumstances,  to  have  the 
bill  of  exceptions  settled  and  a  writ  of  er- 
ror and  citation  Issued  and  served  nunc  pro 
tunc  as  within  the  time  required  by  law, 
directed  that  the  attorneys  should  appear 
before  him  August  7,  1S06,  and  have  the 
bill  of  exceptions  settled  and  signed  by  the 
court,  and  further  ordered  that  when  ths 
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Ull  of  txoeption*  was  lettled  and  algned, 
■nd  After  m  petition  for  *  writ  of  error  and 
«uigiuD«Dt«  of  error  had  been  filed  hj  de- 
fendant, the  writ  of  error  and  dtatlon  in 
due  form  ihould  be  issued  and  ierred,  all  to 
bear  date  aa  of  the  16th  of  April,  190S,  that 
being  the  date  on  which  the  defendant  filed 
It*  proposed  bill  of  ezeeptfone  with  the 
elerk,  and  which  was  within  six  months 
from  the  entry  of  the  judgment.  There- 
after, on  Beptember  12,  1906,  defendant, 
having  presented  its  petition  for  the  allow- 
ance of  a  writ  of  error  and  its  aMlgrtment 
of  errors,  the  court  signed  an  order  allowing 
the  writ  of  error,  and  directing  that 
the  writ  of  error  and  citation,  when  Issued, 
bear  date  April  IG,  190S.  Thereupon  the 
writ  of  error  wu  issued  on  September  13, 
IMS,  as  of  April  15.  The  attorney  for  the 
^  United  Statea  mored  to  dismiss  the  writ  of 
2  error  because  not  sued  out  within  six 
•  monUis  after  the  entry  of. the  judgment. 
The  statute  reatrieting  the  time  for  writs 
of  error  in  cuch  cases  Is  3  11  of  the  aet  of 
Congress  of  March  S,  1891,  and  reads: 

"Sec  11.  That  no  appeal  or  writ  of  < 
by  which  any  order.  Judgment,  «r  decree 
may  be  reviewed  In  the  circuit  court  of  ap' 
peals  under  the  prorielons  ol  this  act  ahatl 
be  taken  or  eued  out  except  within  six 
months  after  the  entry  of  the  order.  Judg- 
ment, or  decree  sought  to  be  reTlewed.* 
[2S  Stat  at  L.  829,  chap.  617,  U.  8.  Comp. 
Stat  1901,  p.  662.] 

The  writ  was  diemissed  for  the  reasons 
given  in  the  opinion  by  Morris,  J,  reported 
In  82  a  C.  A.  7S,  162  Fed.  S26. 

HestTs.  Obarles  A.  Moon,  William  F. 
Bynum,  Jr,  Moore  &  KoUina,  and  Burwell  ft 
Cansler  for  petitioner. 

Aasiitant  Attorney  Qeneral  Fowler  for 
raapondenL 

Mr.  Chief  Justice  Faller  dalivered  the 
«plniou  of  the  court; 

The  rule  has  long  been  settled  that  a 
"writ  of  error  is  not  brought.  In  the  legal 
meaning  of  the  term,  untfl  it  la  filed  in  the 
•onrt  which  rendered  the  Judgment.  It  is 
the  filing  of  the  writ  that  remores  the  rec- 
ord from  the  inferior  to  the  appellate  court, 
and  the  period  of  limitation  prescribed  by 
the  aet  of  Congress  must  be  oalculated  ao- 
eordingly."  Taney,  Ch.  J,,  in  Brooks  Y. 
Nonia.  11  How.  204,  13  li.  ed.  666;  Polteys 
T.  Black  River  Improv.  Co.  113  U.  S.  SI, 
28  L.  ed.  038,  G  Sup.  Ct.  Rep.  889;  Credit 
Go.  V.  ArkaneaH  C.  R.  Co.  128  U.  a  268,  S2 
L.  ed.  448,  9  Sup.  Ct.  Rep.  107;  Farrar  v. 
Churchill,  136  U.  a  609,  S4  L.  ed.  S«S.  10 
Sup.  a.  Hep.  771 1  Conboy  v.  First  Nat 
Bank,  208  V.  B.  141,  61  L.  ad.  US,  S7  Bun. 
Ok  Bep.  60. 


The  same  role  la  applicable  to  appeala  ae 
to  write  of  error.  Rev.  StaL  |  lOlS,  D.  & 
Comp.  But.  1901,  p.  Tie.  As  Mr.  Justice 
Bradley  said  in  Credit  Co.  r.  Arkansas  C. 
R.  Co.  128  U.  a  281,  82  Ik  ed.  449,  »  Bup. 
Ct.  Hep.  107: 

"An  appeal  eaimot  be  s^d  to  be  'taken* 
any  more  than  a  writ  of  error  can  be  said 
to  be  'brought'  until  It  is,  in  some  way, 
presented  to  the  court  which  made  the  de- 
cree appealed  from,  thereby  putting  an  end 
to  its  jurisdiction  over  the  cause,  and  mak- 
ing it  its  duty  to  send  it  to  the  appellate^ 

•  There  the  appeal  was  allowed  by  Mr.  f 
Justice  Miller  on  the  Uat  day  on  which  an 
appeal  could  be  taken  (Rev.  SUt.  |  1008}, 
but  was  not  presented  to  the  court  below 
nor  filed  with  the  clerk  until  five  days  after 
the  prescribed  time  had  expired.  It  was 
held  that  the  appeal  must  be  dismissed,  and 
Mr.  Justice  Bradley  added: 

"The  attempt  made,  in  thia  case,  to  an* 
ttcipate  the  actual  time  of  presenting  and 
filing  the  appeal,  by  entering  an  order  nune 
pro  tune,  does  not  kelp  the  caee.  When  the 
time  for  taking  an  appeal  has  expired,  tt 
cannot  be  arrested  or  called  back  by  a  dm- 
pie  order  of  eourt  If  it  could  be,  the  law 
which  limits  the  time  within  which  an  ap- 
peal can  be  taken  would  be  a  dead  letter." 

In  Farrar  t.  Churchill,  136  U.  S.  609,  ti 
L.  ed.  246,  10  Snp.  Ct.  Rep.  771,  ft  was  held 
that  a  cross  appeal  in  equity,  lUce  other  ap- 
peala, most  be  entered  within  the  time  lim- 
ited, calculating  from  the  date  of  the  decree, 
and  because  in  that  caee  petition,  order, 
and  bond  were  not  filed  in  the  circuit  eouit 
untH  after  the  lapse  of  two  yean  from  the 
entry  of  the  decree,  the  orosa  appeal  waa 
dismissed.  It  was  ruled  also  that  the  fail- 
to  file  an  assignment  of  errors,  although 
required  by  the  aet  of  Congress  and  the 
rule  of  court,  was  not  Jurisdletional,  and 
eould  be  waived.  Rev.  BUt.  |  997,  U.  S. 
Comp.  Btat.  1901,  p.  712;  Rule  11;  Inde- 
pendent Sehool  DlsL  v.  Hall,  106  U.  6.  428, 
17  L.  ed.  IS7,  1  Sup.  Ct.  Hep.  417. 

In  Conboy  r.  First  National  Bank,  SOS  U. 
B.  141,  Gl  I.,  ed.  12S,  27  Sup.  Ct.  Rep.  60, 
it  wae  held  that  the  time  within  which  an 
appeal  may  be  taken  under  |  25b  of  the 
bankruptcy  act*  and  general  order  in  iMuk- 
ruptey  36  runs  from  the  entry  of  the  origi- 
nal Judgment  or  decree,  and  when  it  has  ex- 
pired is  not  revived  by  a  petition  for  a  re- 
hearing, and  that  where  the  right  of  appeal 
has  been  lost,  appellant  cannot  reinvest 
himself  with  that  rif^t  by  filing  anch  peti- 
tion; and  Oedlt  Co.  v.  Arkantaa  C.  B.  Ca> 
128  U.  B.  268,  261,  S2  L.  ed.  448,  440,  • 
Sup,  Ct  Bep.  107,  was  dted  with  approraL 

Petitioner  eontenda  that  the  delay  in  set- 
tling the  bill  of  exeeptlens  waa  not  iU  fanlt. 

■Aet  Jntf  1,   1898,  e.   Ul.  M  Stat.  M    (D.  U. 
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but  wiu  attributable  to  the  Judielal  engaga- 
^  menta  of  the  trial  judge,  and  that  nntlt  the 
2  bill  of  exception*  was  aettled  tta  eountel 
•  Miuld  not  Intelligentl;.  prepare  the  awign- 
ment  of  eirora  whieh  ihould  accompanj'  the 
petition  for  the  writ  of  error.  Bat  the  aa- 
tigunent  of  erron  does  not  require  the 
prevlona  settlement  of  the  bill  of  exceptions, 
and  can  be  formnlated  before  that  takes 
place.  In  Waldron  t.  Waldron,  IE6  U.  S. 
361,  39  L.  ed.  4G3,  Ifi  6ap.  Ct.  Sep.  363, 
cited  in  the  opinion  of  the  court  of  appeala, 
the  Judgment  was  entered  July  10,  1S90, 
and  the  writ  Of  error  was  dated  July  16, 
18B0,  bat  the  bill  of  exceptions  was  not 
•ettled  during  the  term,  and,  iKcause  of  snb- 
■equent  delays,  not  until  February,  1891, 
yet  this  cotirt  held  it  to  be  in  time  in  tbe 
But  tlM  writ  of  error  liad 


already  iasned  and  been  deported  with  tba 
elerlE  of  tha  trial  oonrt,  and  after  that  tha 
time  for  complying  with  It  might,  by  prop- 
er authority,  b«  enlarged.  Mussina  t.  Oa- 
raioa,  <  Wall.  866,  18  L.  ed.  810. 

As  we  bare  stated,  the  assignment  of  er- 
rors Is  not  a  jurisdictional  requirement^  and 
although,  by  the  rule,  errors  not  aastgned 
would  be  disregarded,  the  court  might,  at 
its  option,  notiea  a  plain  error  not  assigned 


Tbe  dala;  in  the  present  owe  in  taking 
out  tha  writ  of  ertor  was  not  tbe  act  of 
the  court,  bnt  of  petitioner.  At  all  erenta, 
petitioner  might  have  brought  it*  writ  of 
error  within  the  time  prescribed  by  atatutok 
and  the  court  had  no  power  to  allow  it  aftor 
the  Uma  limited  had  expired. 

Jndgmeitt  afflrmed. 
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RICHARD  A.  BALUNGER,  Secretary  ol 
the  Interior,  and  Horace  B.  Durant, 
Thomas  O.  Walker,  and  WilUam  A.  Simp- 
ton,  Cominissiouenb 

InoiAna  (|  11*)— Tbibal  Lakds— Fkdbb- 

AL  ConTBOL. 

1.  The  United  States  retained  the  Hme 
exclusive  power  over  l&nd  used  for  an  Indi- 
an burying  ground,  which  woa  excepted  in 
the  Wyandotte  treat;  of  January  31,  1S5G 
(10  Stat,  at  L.  i:S9),  art.  2,  from  the  cea- 
■ion  of  the  landa  of  the  tribe  for  aubdivi- 
aion  in  aeveralty  to  the  members,  that  it 
would  have  had  if  the  tribe  had  continued 
in  exiatence  after  that  treaty. 

(Ed.  Not*.— For  Dthar  eaHt,  •••  Indiana,  Cent. 
Dig.  I  »;    Dec  Dig.  (  U.*] 

Indians  (f  II*)— Tribal  Lands— REess- 

vATioN  IS  Cession. 

2.  Tribal  rights  only  were  retained  by  the 
Wjandotte  Indians  In  and  over  their  ceme< 
terj,  under  the  Wyandotte  treat;  of  Janu- 
ary 31,  1855,  art.  2,  by  which  they  ceded 
their  land  to  the  United  Statea  for  snb- 
diTision  in  severalty  to  the  membera  of  the 
tribe,  excepting  the  portion  then  incloacd 
and  used  as  a  public  burying  ground,  which 
was  fiemianently  to  be  reserved  and  ap- 
propriated for  that  purpose. 

[Bid.  Nota.^F'or  other  cue*.  iM  Indlaas,  CbdL 
Dig.  i  at:    Deo.  Dl|.  I  U.*] 
IHDIANB    01    11*)  —  IWDIVIDDAL    RiOHTS  — 

Public  BcsTino  Gsouno. 

3.  An  individual  descendant  of  Wyandotte 
Indiana  has  no  right,  as  against  the  United 
States,  to  the  continued  use  aa  a  cemetery 
of  the  parcel  of  land  excepted  in  the  Wyan- 
dotte treaty  of  January  31,  J856,  art.  2, 
oading  the  lands  of  the  4ribe  to  the  United 
Statea  for  subdivision  in  severalty  to  the 
roembera,  except  the  portion  then  iucloaed 
and  used  as  a  public  burying  ground,  whioh 
was  permanently  to  be  reserved  and  appro- 
priated for  that  pui 


'  other 
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OoBTB  (;  48*)  — In  CiBcuii  CoDBi  — On 

Dismissal. 

4.  No  costs  should  be  imposed  upon  the 
diamissal  for  want  of  jurisdiction  of  a  bill  in 
equity  to  enjoin  the  Secretary  of  the  Interi- 
or and  commissioners  appointed  by  him 
from  aelling  or  disturbing  an  Indian  cem«- 
te.7- 


Argued  and  submitted  January  14,  1610. 
Decided  January  81,  ISIO. 

APPEAL  from  the  Circuit  Court  of  th« 
United  Stntes  for  the  District  of  Ean- 

■as  to  review  a  decree,  diamisBing,  for  want 
of  Jurisdiction,  a  bill  in  equity  to  enjoin 
James  It.  Garfield,  the  Secretary  of  the  In- 
terior, and  commissionera  appointed  by  htm 
from  selliDg  or  diaturbing  an  Indian  ceme- 
tery. Richard  A-  Ballinger  was  substituted 
•■  appellee.  Reversed  and  remanded  for  the 
dlamissq)  -of  the  bill  withont  coats. 


I*  tuple  ft  i  w 


The  facts  are  stated  tn  the  opinion. 
Miss  Iiyda  B.   Oouley,   tn  propria  ptr- 

tona,  for  appellant. 

Solicitor  General  Bowers  and  Ur.  Bar- 
ton Cornean  for  appellees. 

« 
•Mr.  JustJce  HoImeB  delivered  tii«  opin-  f 
ion  of  the  court: 

This  is  a  bill  in  equity  to  enjoin  the  Sec- 
retary of  the  Interior  and  oommiaelonen 
appointed  by  him  from  selling  or  disturbing 
an  Indian  cemetery.  The  bill  was  demurred 
to  on  the  grounds,  among  others,  that  the 
matter  in  disput«  was  not  alleged  to  exceed 
the  value  of  $2,000,  and  tiiat  the  suit  wai  a 
suit  against  the  United  States.  Hie  bill 
was  dismissed  for  want  of  juriadictjon,  and 
an  appeal  was  taken  to  this  court. 

The  substance  of  the  bill  is  as  tallowB; 
The  plaintiff  is  a  citizen  of  the  state  ot  Kan- 
sas and  of  tiie  United  States,  and  a  de- 
scendant of  Wyandotte  Indians  dealt  with  in 
the  treaty  of  January  31,  1856.  10  Stat 
at  L.  1159.  By  article  1  of  that  treaty  the 
tribe  of  the  Wyandottes  was  to  be  disaolved 
on  the  ratification  of  the  treaty,  and  the 
members  made  citizens  of  the  United  Statea, 
with  exemption  for  a  limited  time  of  auoh 
as  should  apply  for  it.  By  article  2,  the 
Wyandotte  Nation  ceded  their  land  to  ths 
United  States  for  subdivision  in  several^ 
to  the  members,  "except  as  follows,  via.i 
The  portion  now  inclosed  and  used  as  a  pub- 
lic burying  ground  ahall  be  permanently  ra- 
served  and  appropriated  for  that  purpose;* 
etc  The  plaintifT'i  parents  and  sister  are 
buried  in  this  ground,  and  aha  alleges  that 
■he  "has  seisin,  and  a  legal  estate  and  vested  ^ 
■rights  in  and  to"  the  same,  and  that  although  ' 
the  land  ia  worth  $76,000,  there  ia  no  stand- 
ard by  which  to  estimate  the  value  of  her 
rights.  (It  is  set  forth  further  that,  by  a 
treaty  of  February  23,  1887,  with  the  Bene- 
cas  and  others,  art.  13,  IS  Stat,  at  L.  613, 
51fl,  a  portion  ot  the  Wyandottes  were  al- 
lowed to  begin  anew  a  tribal  existence;  but 
the  bearing  of  thia  treaty  upon  the  ease  does 
not  appear.)  The  defendanta  are  Intending 
and  threatening  to  remove  the  remains  of 
persona  buried  as  above  to  another  desig- 
nated place  and  to  eel!  the  burying  ground; 
the  proceeds,  after  certain  deductions,  to  be 
paid  to  parties  to  the  treaty  of  16G6,  or 
their  representatives,  in  accordance  with  the 
act  of  Congress  of  June  21,  I9DS,  chapy 
3504.  34  Stat,  at  L.  3Z0,  348.  This  act  !■ 
allied  to  violate  the  constitutional  right* 
of  the  plaintiff  and  to  be  void. 

The  record  shows  that  the  court  left  It 
open  to  the  plaintiff  to  anicnd  so  as  to  avoid 
any  technical  objection  that  could  be  avoid- 
ed by  amendment,  and  as  she  conducted  her 
own  case,  we  go  as  far  as  we  can  in  leaving 
such  considerations  on  one  side.  For  every 
reason  we  have  examined  the  facts  with 
anzie^  to  ^ve  full  weight  to  any  argument 
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b7  vhicti  the  plaintiff*!  pioui  vishea  might 
be  carried  out.  But  if  it  i»  obTJoui  thkt  tlie 
bill  could  not  be  amended  bo  aa  to  state  ■ 
etue  nrithin  the  jnriadiction  of  tba  court,  the 
judgment  muBt  be  affirmed  or  the  appeal 
dismiaeed,  «a  th«  delect  of  jarisdiction  tnrna 
out  to  be  peculiar  to  courts  of  the  United 
State*  as  such,  or  one  common  to  all  courts. 
The  allegation  of  the  plaintiff's  interest 
plainlj  does  not  mean  that  she  has  taken 
possession  of  the  whole  burjing  ground,  and 
baa  acquired  a  seisin  of  the  whole  hy  wrong. 
^s  it  does  not  mean  that,  it  must  mean  Bim- 
ply  a  statement  of  the  rights  that  the  plain- 
tiff oODceives  to  have  been  conferred  by  the 
treaty  of  1855  upon  those  whom  she  repre- 
sents. The  argument  that  vested  rights  were 
conferred  upon  individuals  bj  that  treaty, 
stated  as  strongly  as  we  can  state  it,  would 
be  that,  as  the  tribe  was  to  be  dissolved  by 
the  treaty,  it  cannot  have  been  tbe  benell' 
*  ciary  of  the  agreement  for  the  permanent 
■  appropriation  of  the  land  In  question  as  a 
public  burying  ground,  that  the  langnage 
used  imported  a  serious  undertaking,  and 
that  to  give  it  force  as  such  the  United 
Btates  must  be  taken  to  have  declared  a 
trust.  If  a  trust  was  declared,  the  benefit  by 
ft  must  have  been  limited  to  the  members 
of  the  disintegrated  tribe  and  their  repre- 
sentatives, whether  as  individuals  or  as  a 
limited  public,  and  thus  it  might  be  possi- 
ble to  work  out  a  right  of  property  in  the 
plaintiff,  as  a  first  step  towards  msintain- 
ing  her  bill. 

But  we  do  not  pursue  the  attempt  to  state 
the  argument  on  that  side,  because  we  are  of 
opinion  that  it  is  plainly  Impossible  for  the 
plaintiff  to  prevail.  There  is  no  question 
as  to  the  complete  legislative  power  of  the 
United  States  over  tbe  land  of  the  Wyan- 
dottes  while  it  remained  in  their  occupation 
before  their  quitclaim  to  the  United  States. 
Lone  Wolf  t.  Hitchcock,  187  U.  8.  5B3,  585, 
47  L.  ed.  299,  30fl,  23  Sup.  Ct  Rep.  £ie. 
When  they  made  that  grant  they  excepted 
this  parcel.  Therefore  it  remained,  as  the 
whole  of  the  land  had  been  before,  in  the 
ownership  of  the  United  States,  subject  to 
the  recognized  use  of  the  Wyandottes.  But 
the  right  of  the  Wyandottes  was  in  tb«m 
only  as  a  tribe  or  nation.  The  right 
acepted  was  a  right  of  the  tribe. 
The  United  States  maintained  and  pro- 
tected the  Indian  use  or  occupation 
•cainst  ethers,  but  was  bound  Itself  only  by 
honor,  not  by  law.  This  mode  of  statement 
•oands  technical,  perhaps,  but  tbe  princi- 
plea  concerned  are  not  so.  The  government 
cannot  be  supposed  to  have  abandoned  mere- 
ly for  a  moment  and  for  a  secondary  matter 
its  general  attitude  toward  tbe  Indians  as 
wards  over  whom  and  whose  property  it  re- 
tained unusual  powers,  so  long  as  they  re- 


mained set  apart  from  Uw  body  of  Hi*  peo- 
ple. The  very  treaty  of  1867,  cited  In  tba 
bill,  providing  for  tbe  resumption  of  the 
tribal  mode  of  life  by  tbe  Wyandottes,  shows 
that  tbe  United  States  assumed  still  to  pos- 
sess such  unusual  powers.  It  seems  to  ns 
that  the  reasonable  interpretation  of  tbe 
language  as  to  the  burying  ground  in  not 
that  the  United  States  declares  itself  sub- 
ject to  a  trust  which  no  court  could  enforc* 
against  it,  if  against  anyone  (see  Naganab  ^ 
V.  Hitebeock,  202. U.  5.  473,  GO  U  ed.  lllS,  • 
28  Sup.  Ct  Rep.  687  (  Oregon  v,  Hitchcock, 
202  U.  S.  60,  60  L.  ed.  935,  26  Sup.  Ct.  Kep. 
686),  while,  on  the  other  band,  it  stripped 
itself  of  any  protecting  power  that  othen^so 
It  might  hare  retained.  It  seems  to  us  more 
reasonable  to  suppose  that  the  words,  'shall 
be  permanently  reserved  and  appropriated 
for  that  purpose,'  like  the  rest  of  the  treafy, 
were  addressed  only  to  the  tribe,  and  rested 
for  tbeir  fulfilment  on  the  good  faith  of 
the  United  States,—*  good  faith  that  would 
not  be  broken  by  a  ehange  believed  by  Con- 
gress to  be  for  the  welfare  of  the  Indians. 

We  are  driven  to  the  conclusion  that  evev 
If  the  suit  Is  not  to  be  regarded  as  a  suit 
against  tbe  Unlt«d  States,  within  tiie  an- 
thorit;  of  the  cases  cited  (202  U.  8.  80  and 
473),  tbe  United  States  reUIned  the  same 
power  that  it  would  have  had  if  the  Wyan- 
dotte tribe  had  continued  In  existence  after 
tbe  treaty  of  185B;  that  the  only  rights  In 
and  over  tbe  cemetery  were  tribal  rights  i 
and  that  the  plaintiff  cannot  establish  ft 
legal  or  equitable  title  of  the  valus  of  •2,000, 
or  indeed  any  right  to  have  the  cemeteif 
remain  undisturbed  by  the  United   State*. 

We  are  of  opinion  that,  in  view  of  the  cir- 
oumstances,  it  is  just  that  the  bill  should 
be  dismissed  without  costs.  Act  of  Maroli 
3,  IST6,  chap.  137,  I  6,  IS  SUt  at  L.  472, 
U.  S.  Corap.  Stat  1001,  p.  Bll. 

Decree  reversed.     Bill  dismissed  without 


HENltY  a  KINQ,  Plff.  In  Bir., 


HENRY  C.  KING,  Plff.  In  Err., 


CoTTsn  (I  894*)— Unitto  Statm  Sui-iimni 
CoDET— Ebbob  to  St*i«  Couet— Efmch 
or  Pbiob  DEomoRB. 
1.  The  contention  that  U.  8.  Const.,  14th 

Amendment,   is  violated   by  the   provisions 
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tf  W.  Vm.  Gout.,  ui.  U,  ud  Code,  cbsp. 
106,  for  tliA  forfeitun  to  the  state  of  landi 
not  listed  by  the  owner  for  taxation  for  Ave 
■uccesBiTe  jwu-a,  with  liberty  to  the  owner 
to  inteirene  and  rede«ni,  baviii^  been  de- 
cided adverselj  in  a  prior  deciBion  of  the 
Fsderal  Supreme  Court,  affordi  uo  basie 
for  a  writ  of  error  from  that  court  to  a 
•tata  eonrL 

fBU.  Not*.— V^r  otber  cum,  •••  Cotirti.   D»c 

Dfs.  i  m.*i 

Courts  (i  3W")— United  States  Supbemb 

Court— Erhob  to  Siatk  Coubt— Deci- 

Biow  ON  Facts. 

2.  A  decJEion  by  a  state  court  that  cer- 
taio  tracts  of  land  were  not  within  the 
boundaries  of  a  land  grant  rests  upon  a 
Question  of  fact,  which  cannot  serve  as  the 
oasis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  Btat«  court. 

IBd.  Now.— For  othw  ouos,  iM  Coaru,  Dec 
Df(.  I  !«■■] 

Courts  (f  394*)— Supbbme  Connr— Ebhob 
TO  State  Court— Local  Procedukb. 

3.  The  construction  and  effect  of  a  prior 
decree  of  a  state  court,  and  how  tar  it 
bound  the  state,  and  whether  or  not  it 
bound  parties  subsequently  coming  in,  are 
matters  of  state  procedurs,  the  rulings  upsn 
which  cannot  present  any  question  which 
will  sustain  a  writ  of  error  from  tlie  Fed- 
eral Supreme  Court  to  a  state  courL, 

[Bd.  Not*.— For  olhsr  caiei.  lae  Courts.  Dec. 
Df|.  i  «M.*i 

CouBTB  ({  3M*)~SuFRCME  Court— Errob 
to  State  Coubt— Si atutobi  Constbuc- 

TION. 

4.  The  misconstruction  of  a  state  statute 
by  a  state  court  cannot  present  a  question 
which  will  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court 

[Bd.  Notii.~For  other  inns,  rm  Coarts,  Ce^t- 
Dlg.  II  lOSD-lCe:  :    Dae  DIE.  i  394.*1 

CouBTB  {|  334*)- Supbemb  Court- Ftihob 
TO  State  Coubt— St atutori  Coksthuc- 

TlOt*— PaBTIAI.  IKVAI.IDITT. 
0.  The  decision  of  a  state  court  that  a 
void  provision  of  a  state  statute  is  separa- 
ble from  its  valid  provisions  does  not  pre- 
sent a  Federal  question  which  will  sustain 
»  writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court. 

na.  Nats.— Far  othar  caaes,  Kee  Courts,  Ceat 

Die.  II  IWO-IM:    D*e.  DK.  |  IH.'l 

IHos.   445,   446.   447.1 

Argued  December  14,  15,  16,  IBOS.    Decided 

January  SI,  1010. 

THREE  WBITS  OF  ERROR  to  the  Su- 
preme Court  of  Appeals  of  the  State 
of  West  Virginia  to  review  decrees  which 
affirmed  decrees  of  the  Circuit  Court  of 
Uarion  County,  in  that  state,  forfeiting  to 
the  state  certain  lands  not  listed  by  the 
owner  for  taxation  for  five  successive  years. 
Dismissed  for  want  of  Jurisdiction. 

See  same  caae  below,  No.  445,  64  W.  Va. 
M5,  03  8.  E.  495;  No.  445,  04  W.  Va.  540, 
03  S.  E.  468;  No.  447,  64  W.  Va.  810,  03  S. 
E.  49S. 

The  facta  ara  stated  In  the  opinion. 


Messrs.  Hannla  Taylor,  Hftynard  W. 
SUlea,  and  John  G.  Carlisle  for  plaintiiT  la 

Messrs.  John  F.  Dillon,  O.  W.  Cnm^ 
bell,  Frank  Ooz,  Harry  Hubbard,  Edward 
C.  Lyon,  Malcolm  Jackson,  John  A.  Sbep- 
pard.  Wells  Goodykoontt,  Jamei  F.  Brown, 
William  R.  Lilly,  and  miliam  O.  Conley 
for  defendanta  in  error. 

•  Mr.  Justice  Holmes  delivered  tbe  opin-  • 
ion  of  tbe  court: 

These  writs  of  error  are  taken  in  a  salt 
by  the  state  of  West  Virginia,  brought  In 
May,  1894,  for  the  sale  of  so  much  of  a 
tract  of  600,000  acres  of  land  granted  to 
Robert  Morris  in  1T96  as  is  within  the  stat« 
and  liable  to  be  sold  for  the  benefit  of  tbe 
school  fund.  See  64  W.  Va.  645,  03  S.  E. 
406;  id.  540,  584,  63  S.  E.  46B;  id.  610,  63 
B.  E.  405.  The  Constitution  of  the  state 
provides  as  follows:  "it  shall  be  the  duty  of 
every  owner  of  land  to  have  it  entered  on  the 
land  hoolcs  of  the  county  in  which  It,  or  a 
part  of  it,  is  situated,  and  to  cause  himself 
to  be  charged  with  the  taxes  thereon  and 
pay  the  same.  When  for  any  Ave  suecessiva 
years  after  tbe  year  1869,  the  owner  of  any 
tract  of  land  containing  1,000  acres  or  more, 
shall  not  have  been  charged  on  sucb  books 
with  state  tax  on  said  land,  then,  by  opera- 
tion hereof,  the  land  shall  be  forfeited  and 
tbe  title  thereto  vest  in  the  state."  Art.  13, 
3  6.  By  chapter  100  of  the  Code  of  tba 
state,  as  amended  by  the  act  of  February 
23,  1893,  chap.  24,  a  suit  like  the  present 
is  to  be  brought  by  the  state  for  tbe  sale  of 
land  so  forfeited,  and  the  former  owner  li 
to  receive  tbe  surplus  proceeds  if  he  Qlea  a 
petition  and  proves  title,  or,  if  he  pretora, 
may  redeem.  Further  details  are  stated  In 
King  V.  Mullins,  171  U.  S.  404,  43  L.  od. 
214,  18  Sup.  Ct.  Hep.  G26,  where  the  valid- J 
ity  of  the  system  .created  by  the  Constitu-  " 
tion  and  statute  referred  to  was  considered 
and  maintained  in  a  suit  concerning  this 
same  tract.  See  also  King  v.  Panther  Lum- 
ber Co.  171  U.  S.  437,  43  L.  ed.  227,  18  Sup. 
Ct.  Rep.  573;  Swann  v.  West  Virginia,  18S 
U.  S.  730,  47  L.  ed.  877,  23  Sup.  Ct  Rap. 
848. 

These  provisions  being  in  the  interest  of 
actual  settlement  in  the  country,  the  Con- 
stitution also  provides  that  all  titles  of  tha 
state  to  forfeited  lands,  etc.,  not  redeemed 
or  redeemable,  shall  be  vested  in  any  person, 
other  than  the  one  in  default,  his  heirs  or 
devisees,  for  so  much  thereof  as  he  shall 
have  held  for  ten  years  under  color  of  title, 
having  paid  taxes  on  the  same  for  any  five 
of  the  t«n  years,  with  ulterior  provisions  if 
there  be  no  such  person.  The  statute  fur- 
ther provides  for  bringing  in  parties  inter- 
ested, and  enacts  that  land  already  sold  nn- 
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d«r  the  ttatute,  on  which  taxes  linee  haTe 
been  t^uIstIj  paid,  or  land  transferred  by 
tiM  Conatitutlon,  Bhtill  b«  diamiBBed  from  the 
■nit,  and  tbua  exempts  it  both  from  Mtle  in 
that  (uit  and  from  the  redemption  Incident 
to  the  proceedings  for  a  sale,  g  8.  The  re- 
demption allowed  is  only  from  the  title 
still  remaining  in  the  state,  and  does  not 
affect  titles  under  preriotu  sale*  or  the  Con- 
stitution; the  petitioner  acquires  no  other 
title  than  that  which  was  vestsd  in  him  im- 
mediately before  forfeiture.  |  IT.  By  S  20, 
the  bar  of  the  Snal  decree  is  limited  in  ac- 
eord  with  thee«  provisions  of  {  17> 

After  the  bill  in  this  case  had  been  filed 
and  aereral  times  amended,  the  plaintiff  In 
error.  King,  answered,  in  June,  IS9S,  set- 
ting up  titie  to  the  600,000  acres,  charging 
that  the  statute  which  attempti  to  work 
ont  a  forfeiture  of  land  etc.,  is  contrary  to 
the  14th  Amendraent  of  the  Constitution, 
but  asking  "If  it  would  tw  adjudged  that 
said  tract  of  land  1*  forfeited  to  the  state 
of  Weat  Virginia  by  reason  of  the  nonaaseaB- 
ment  thereof,"  etc.,  that  a  decree  Ik  made 
allowing  him  to  redeem.  The  answer  also 
■et  ont  a  rery  long  list  of  claims  to  parcels 
of  the  tract,  and  charged  that  the  persons 
making  them  should  l>e  made  parties  defend- 
ant to  the  bill.  There  were  parties  intemn- 
faig  at  this  stage,  but  they  do  not  seem  to 
g  need  notice.  The  case  was  sent  to  a  eom- 
■  missioner,  who  fonnd,aamong  other  things, 
that  about  10,000  acru  of  the  land  were 
not  subject  to  junior  olaims,  and  that  the 
taxes  and  interest  were  (2,196.66.  On  his 
report  coming  In,  King  paid  (3,000.08  for 
tuea  and  costs,  and  thereupon,  on  Septem- 
ber 80,  1897,  a  decree  was  entered  declaring 
that  King  "has  the  right,  superior  to  all 
others,  to  redeem  said  land  so  far  as  the 
record  in  this  ease  shows,"  and  that  the 
portion  of  the  laud  lying  In  West  Virginia, 
"so  far  as  the  title  thereto  is  in  aald  atate," 
which  portion  is  adjudged  to  be  bounded  as 
•et  forth  in  the  decree,  "Is  hereby,  by  the 
said  Henry  C.  King,  fully  redeemed;  and  all 
forfeitures  of  said  land,  and  taxes  and  In- 
terest heretofore  charged  or  chargeable  there- 
on, are  hereby  released  and  discharged. " 
"But  it  is  provided  that  this  redemption 
shall  not  affect  the  rights  of  any  person  not 
part7  to  this  suit  may  have,  if  any,  under 
the  provisions  of  9  3,  article  13,  of  the  Con- 
stitution of  the  state  of  West  Virginia,  such 
rights  and  claims  not  being  in  any  manner 
adjudged  or  determined  hereby."  In  faot, 
whatever  it  said,  the  decree  could  not  grant 
a  redemption  affecting  anybody's  right  but 
that  of  the  state.  The  rights  of  purchasers 
at  court  sales  and  transferees  under  the  Con. 
■titnUon  are  protected  by  J  17  of  the  act  of 
1B93,  aa  pointed  out  by  the  supreme  court 


of  appeals.    04  W.  Ta.  500,  SSB,  U  S.  S. 
468. 

The  state  appealed  In  October,  IBSS,  to  th* 
supreme  court  of  appeals,  and  on  Febniarj 
7,  1900,  the  decree  "In  so  far  as  it  allowf 
the  appellee,  Henij  C.  King,  to  redeem  the 
land  described  in  this  decree  by  reason  of 
the  payment  of  the  sum  of  93,090.08,  costs, 
taxes,  and  interest  as  fixed  by  the  circuit 
court,  and  in  so  far  as  It  ascertains  sueh 
costs,  taxes,  and  Interest,"  was  reversed  and 
In  all  other  respects  affirmed.  The  cause 
was  ordered  to  be  remanded  with  directions 
to  permit  King  to  amend  his  petition  so  as 
to  carefully  describe  and  accurately  loeat« 
the  portion  of  said  land  he  desired  to  re- 
deem. 47  W.  Va  437,  36  S.  E.  30.  A  little 
later  In  the  same  year  (1900)  the  state  sub- 
mitted a  fifth  amended  bill,  making  the  per- 
sons meutioned  in  King's  answer  as  having  g 
interest  In  the.traet  parties,  and  asked  the  • 
direction*  of  the  court.  King  now,  contrary 
to  hie  answer  above  stated,  protesting,  on  the 
ground  of  the  above-mentioned  decree.  The 
bill  was  ordered  to  be  filed,  and  in  Manh, 
1901,  King  filed  an  amended  answer  and 
petition,  stating  that  he  had  not  been  able  in 
the  time  allowed  to  define  all  the  land,  but 
that  be  did  there  give  a  careful  denjriptlon 
of  certain  portion*  upon  which  he  desired 
to  pay  such  future  sum  aa  was  properly 
i  cbargeable  thereon.  Schedules  were  set 
forth  and  the  prayer  was  to  be  permitted  to 
pay  the  sum  properly  chargeable  upon  the 
land  above  described  and  to  be  described  la 
a  supplemental  petition. 

In  many  instencei  the  land  claimed  bj  tha 
newly  joined  parties  was  dtsmlBSed  without 
controversy  from  the  suit,  as  subject  neither 
to  sale  nor  to  redemption  under  the  Con- 
stitution and  laws.  In  others,  the  land 
claimed  was  within  the  boundaries  estab- 
lished by  the  above-mentioned  decree  of  Sep- 
tember 30,  1897,  but  was  alleged  to  be  out- 
side the  true  lines  of  the  Uorrii  grant,  the 
correctness  of  the  decree  being  denied.  And 
again,  claims  Inconsistent  with  King's  right 
to  redeem,  that  were  not  admitted  by  him, 
were  set  up  on  the  footing  of  parchases  from 
the  state.  On  July  6,  ISOl,  the  case  was  ra- 
ferred  to  a  commissioner  to  report,  among 
other  things,  the  quantity,  dsscriptton,  and 
location  of  the  portions  of  the  Morris  grant 
and  other  land  concerned,  to  which  the  title 
then  remained  In  the  state,  and  which  was 
Bubject  to  Bale.  On  July  14,  King  an- 
swered the  answers  of  some  of  the  new  par- 
ties, claiming  portions  of  the  land.  In 
September,  he  applied  for  a  prohibition 
against  the  proceeding  in  the  county  courts 
which  was  denied  on  the  ground  that  the 
court  had  jurisdiction,  and  that,  If  H  made 
a  misteke,  it  would  be  only  error  to  be  eor- 
reeled  in  the  usual  way.    King  r.  DoolltUa, 
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SI  W.  y».  SI,  41  8.  E.  14S.  The  conmla- 
■ioner  proceeded  to  take  evidence,  King  b«- 
Ing  repreiented  at  th«  hearing,  and  this  lut- 
ed until  April  6,  1903,  when  the  teport  was 
filed.  On  December  S,  1909,  tlie  court  made 
a  decree  establiihtng  veiy  different  bounda- 
ries from  thooa  fixed  b7  the  decree  of  Sep- 
^  tember  30,  1S07,  and  cutting  down  the  Mor- 

*  rlsigrant  to  about  97,000  or,  as  the  plain- 
tifiT  in  error  eajB  90,000  acres.  Meantime  the 
■tate  made  m  aixtb,  seventh,  and  eighth 
amendment  to  its  bill,  bringing  in  new  de- 
fendants, but  these  seem  to  need  no  further 
mention. 

Motions  had  been  made  bf  Egbert  Mills 
to  dismiss  a  tract  of  112  acres  from  the 
suii^  and  by  the  Spraee  Coal  A  Lumber  Com- 
panj  to  dismiss  a  tract  of  7,000  acres,  and 
b;  others,  on  the  ground  that,  as  has  been 
stated  by  the  statute  under  which  the  suit 
was  instituted,  whenever  it  should  appear 
to  the  court  that  any  part  of  the  land  in 
question  had  been  sold  by  the  state  in  former 
similar  proceedings,  etc.,  or  was  held  under 
I  S  of  article  13  of  the  state  Constitution, 
the  bill  should  be  dismissed  as  to  such  part. 

On  Februar;  23,  IBOS,  the  act  of  1893  was 
•mended  so  as  to  allow  defendant  claimants 
to  file  deeds  or  certified  ooptee  of  deeds  made 
mder  an  order  of  court  In  previous  pro- 
eeedings  for  the  sale  of  school  land,  or  pat- 
ents from  Virginia  or  West  Virginia,  pur- 
porting to  convey  any  part  of  the  land  In 
salt;  and  it  was  enacted  that  If  the  state 
or  some  other  claimant  did  not,  within  thir- 
ty days,  allege  and  prove  by  a  proper  cer- 
tificate that  such  part  again  had  become 
forfeited  since  the  data  of  the  conveyance, 
the  court  should  have  no  jurisdiction  to  sell 
such  part  or  to  permit  redemption  of  it,  but 
should  enter  an  order  dismissing  the  suit  as 
to  such  part.  {It  was  left  an  open  quetsion 
In  64  W.  Va.  694,  03  S.  E.  468,  whether  this 
did  not  enlarge  King's  rights.  In  case  of  a 
second  forfeiture.)  It  was  enacted  also  that 
If  it  should  appear  that  any  part  of  the  land 
had  been  held  for  ten  years  under  color  or 
claim  of  title,  and  that  taxes  had  been  paid 
tor  five  of  the  ten  years,  or  If  it  should  ap- 
pear that  the  land  had  been  held  under  color 
of  title  and  taxes  paid  for  five  years  since 
1805,  the  suit  should  be  dismissed  as  to  such 
part.  The  eourt  furtiicr  was  authorized  to 
dismiss  the  suit  In  whole  or  in  part  if 
satisfied  by  report  of  the  commissioner  of 
tohool  lands  and  inquiry  that  the  whole  or 
part  of  the  lands  was  not  liable  to  sale. 
Prevlona  sales  of  school  lands  were  validated 
S  so  far  as  to  pais  the  title  of  the  state.  After 

*  this  amendment  new  motions  were  filed  on 
June  1,  1005,  and  subsequently,  with  copies 
of  pat«nts  and  deeds,  if  not  previously  filed. 
King  objected  on  the  ground  that  If  S  3 
if  article  13  of  the  Constitution  was  con- 


strued to  apply  ta  land  forfeited  after  the 
Constitution  was  adopted.  It  was  contrary 
to  the  Constitution  of  the  United  States,  and 
that  I  6  of  chapter  IOC  was  also,  if  con- 
strued not  to  permit  King  to  redeem  all  the 
land  described  In  bis  petition,  lime  was 
allowed  until  the  first  day  of  the  next  Octo- 
ber term  for  the  state  or  any  other  claimant 
to  show  any  defenses  to  these  motions,  and 
no  defense  appearing,  on  December  7,  1905, 
the  day  after  the  new  boundary  decree,  and 
on  later  days,  the  motions  were  granted  and 
the  suit  dismissed  aa  to  the  tracts  of  land 
concerned. 

The  dismissals  were  on  two  grounds: 
That  the  tracts  concerned  were  outside  the 
Morris  grant  as  bounded  by  the  new  decree, 
and  that  they  were  held  under  grants  from 
the  state,  etc,  and  therefore  were  within 
chap.  105,  %  S,  of  the  Code,  as  amended  and 
article  IS,  g  3,  of  the  Constitution.  On  De- 
cember 3,  1907,  King  appealed  to  the  au' 
preme  court  of  appeals,  hut  on  December  2S, 
1908,  the  decrees  were  affirmed.  It  was  held 
that  the  above-mentioned  tracts  claimed  by 
Egbert  JTiIls  (No.  440  in  this  court)  and  the 
Spruce  Coal  ft  Lumber  Company  (No.  44S 
in  this  court)  were  outside  the  Morris 
grant  04  W.  Va.  545.  03  S.  E.  4SS.  The 
new  boundary  was  upheld  in  04  W.  Va.  540, 
63  B.  E.  408.  In  that  ease  it  was  decided 
that  the  defendanta  made  parties  after  the 
first  boundary  decree  of  September  SO,  1B97, 
were  not  bound  by  it  as  partially  afSrmed, 
even  If  they  had  instigated  and  contributed 
to  the  appeal,  pp.  G59,  et  seq.  Bee  Rum- 
ford  Chemical  Works  v.  Hygienic  Chemical 
Oo.  215  D.  S.  IMl  64  U  ed.  — .  30  Sup.  Ct. 
Rep.  4B.  Finally,  In  64  W.  Va.  610,  03 
S.  E.  495,  the  court  sustained  a  dismissal 
of  land  claimed  by  Buskirk  (No.  447  In 
this  court)  on  the  ground  that  it  had  been 
sold  as  school  land  pending  the  present  pro- 
ceedings, and  so  the  right  to  redeem  waa 
gone;  and  moreover,  the  sale  was  validated 
by  the  amendment  of  1905  to  the  act  vi 
1893,  as  above  set  forth.  In  64  W.  Va.  at  S 
564,  03  S.  E.  406,  Is  a  separate  opinion.dl^  * 
cussing  the  amendment  of  1905,  and  decid- 
ing that  it  merely  made  Intimate  rules 
of  evidence,  and  ctuuiged  no  rights. 

To  complete  the  history  of  the  cas%,  even 
If  not  material,  it  may  be  added  that  peU- 
tlons  for  rehearing  were  presented  and  dis- 
allowed, but  that  on  January  21,  1909,  it 
was  decreed  that  the  boundary  deeres  of 
Decemt>er  0,  1906,  should  be  "so  modified 
and  limited  In  effect  aa  not  to  affect  or  im- 
pair any  right  vested  in  any  person  by  the 
decree  entered  herein  by  the  circuit  court  of 
Wyoming  county  on  the  30th  day  of  Elep> 
tember,  1697,  as  modified  and  partially  af- 
firmed by  a  decree  entered  by  this  court  ob 
tbe  7tb  day  of  February,  1900,  and  to  tb* 
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like  extent  Om  deore*  made  &nd  entered 
kerein  on  the  22d  d&y  of  December,  1S08, 
by  tbie  court.  In  so  far  tu  tbe  aame  affirms 
■aid  decree  of  December  fltb,  1905,  ii  here- 
by ao  modified  and  limited."  The  decrees 
he  to  the  defendajita  in  error  were  not 
modified,  bnt  itill  stand.  Ferbepa  the 
meaning  of  this  last  decree  is  aa  contended 
for  by  some  of  ihe  defendants  in  error, 
that,  as  between  the  state  and  King  on  one 
Bide,  and  the  defendants  brought  in  after 
September  30,  1897,  on  the  other,  the  new 
boundaries  ehall  prevail;  but  that,  as  be- 
tween those  who  were  parties  before  Sep- 
tember 30,  1897,  the  old  bonndaries  etlll 
are  to  be  taken  as  correct;  so  that  If,  with- 
in tbe  latter  boimda,  there  ia  land  to  which 
the  state  alone  has  title.  King  still  may  re- 
deem. The  court  has  indicated  a  tendency 
to  believe  that  the  old  decree  still  bound  the 
sUte  (King  t.  Mason,  80  W.  Va.  607,  SB 
B.  E.  377),  while  it  clearly  holds  that  it 
does  not  bind  porUes  afterwards  Intro- 
duced. (84  W.  Va.  046,  S6],  63  8.  B.  468). 
At  all  events,  we  are  of  opinion  that  this 
modiflcation  does  not  aSect  the  eases  be- 
fore this  court. 

The  present  writs  ot  error  are  for  the 
purpose  of  reversing  the  decrees  as  to  boun- 
dary and  dismissal  that  have  been  men- 
tioned. Tbe  defendants  in  error  more  to 
dismiss,  and  we  are  of  opinion  that 
the  motion  should  be  granted.  The  only 
MrioQB  question  in  the  case,  if  we  aa- 
Bume  that  King  saved  It,  fs  whether  the 
West  Virginia  Constitution  and  statute  are 
e  eonsistent  with  tbe  14th  Amendment.  But 
■  that  question  >was  answered  in  King  v. 
MuUins,  171  U.  B.  404,  43  Ii.  ed.  214,  18 
Bup.  Ct.  Hep.  926.  The  construction  of  the 
atate  Constitution  by  the  state  court  as  not 
eonflned  in  its  operation  to  title  vested  and 
remaining  in  tbe  state  when  the  Constitu- 
tion went  into  effect  (which,  of  course,  Ib 
final)  is  the  only  natural  construction  and 
was  to  be  expected;  then,  aa  now,  it  was 
obvious  that  the  right  to  redeem  under  the 
statute  would  not  exist  in  case  part  of  the 
land  had  been  sold  to  a  junior  purchaser, 
•0  that  in  that  ease  there  would  not  be  a 
"revestiture  commenanrate  with  tbe  dives- 
titure," as  it  is  argued  that  there  should 
be;  and  to  say  the  least,  it  ia  not  surpris- 
ing that  it  is  held  that  the  right  may  tie 
lost  by  transfer  pending  the  proceedings. 
The  whole  discussion  upon  this  point  Is 
little  more  than  an  attempt,  in  respectful 
form,  to  reargue  by  unreal  distinctions 
what  was  decided  in  the  former  ease.  The 
^estion  is  not  open  and  we  shall  discuss  it 
no  more.  It  hardly  is  neeesary  to  add  that, 
on  K  writ  of  error,  we  do  not  deal  with  the 
fMta  (Behn  v.  Campbell,  206  U.  S.  403, 
407,  SI  L.  ed.  857,  BS8,  27  Sup.  Ct.  Bep. 


S02),  sad  therefore  the  decision  that  most 
of  the  tracts  in  question  are  not  within  the 
boundaries  of  the  Morria  grant  disposes  of 
King's  rights  here. 

But  an  attempt  is  made  to  maintain  that 
King  got  vested  rights  under  the  first 
boundary  decree  September  30,  1S97,  and 
his  payment  of  the  sum  fixed  in  that  decree, 
coupled  with  the  partial  affirmance  of  the 
same.  But  the  construction  and  effect  of 
that  decree,  how  far  it  bound  tbe  state,  and 
whether  or  not  it  bound  parties  subsequent- 
ly coming  in,  were  matters  of  state  proce- 
dure alone.  The  cases  remained  within  the 
juriadictlon  of  the  atate  court,  and  if,  by 
local  practice,  the  lower  or  higher  court 
had  power  to  change  an  earlier  decree  in 
tbe  cause  by  direct  order,  or  indirectly,  by 
construction,  which  latter  we  by  no  means 
Intimate  was  done,  it  is  a  matter  that  can> 
not  be  complained  of  here.  See  Patterson 
T.  Colorado,  205  U.  B.  4M,  4B0,  Gl  L.  ed. 
879,  BSD,  27  Sup.  Ct.  Rep.  656,  10  A.  &  B. 
Ann-  Caa.  689.  It  is  said  that  the  decree 
established  the  law  of  the  case,  but  that 
phrase  expresses  only  the  practice  of  courts 
generally  to  refuse  to  reopen  what  has  been 
decided,  not  a  limit  to  their  power.  Renting-  e 
ton  T.  Central  P.  R.  Co>198  U.  S.  93,  9«,  ? 
100,  49  D.  ed.  959,  963,  26  Sup.  Ot  Rep. 
S77.  See  Great  Western  Teleg.  Co.  v.  Burn- 
ham,  162  U.  S.  339,  343,  40  L.  ed.  991,  BSS, 
16  Sup.  Ct  Rep.  850.  In  some  states  It  la 
true  that  a  stricter  rule  Is  applied  (North- 
ern P.  R.  Co.  V.  Ellis,  144  U.  S.  4SS,  20  L. 
ed.  S04,  12  Bup.  Ct  Rep.  724),  but  there  is 
nothing  In  the  Constitution  of  tbe  United 
States  to  require  it,  or  to  prevent  a  state 
from  allowing  past  action  to  be  modified 
while  a  case  remains  in  court.  See  Ban 
Francisco  v.  Itsell,  133  U.  S.  85,  83  L.  ed. 
570,  10  Sup.  Ct  Rep.  241.  The  highest 
court  of  the  state  is  the  final  judge  of  the 
powers  conferred  by  the  state  laws  In  that 
regard.  It  was  said  by  the  supreme  court 
of  appeals  In  this  case  that  "the  decree 
adds  nothing  to  King's  rights."  64  W.  Va. 
699,  63  S.  £.  468. 

In  view  of  what  we  have  said.  It  hardly 
is  necessary  to  consider  the  amendment  of 
the  Code,  chap.  105,  and  the  act  of  1893 
by  the  act  ot  1905.  It  is  argued  that  tbe 
state  court  misconstrued  the  statute,  but  we 
have  nothing  to  do  with  that  Judge  Bran- 
non  clearly  shows  (04  W.  Va.  584,  591,  et 
seq.,  63  S.  E.  408)  that  tiie  amendment 
does  not  even  change  the  burden  of  proof 
as  to  the  validity  or  invalidity  of  other 
sales  or  conveyances  set  up.  Id.  694.  The 
limitation  of  thirty  days  to  overcome  the 
effect  of  filing  a  deed  or  patent  from  tbe 
state  is  thought  to  be  merely  directory,  and 
it  is  pointed  out  that  in  fact  King  was  al- 
bwed  five  months,  and  that  he  did  nothing. 
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The  llmlUtlon  U  held  to  b«  reuonabla.  and, 
•Ten  If  TOld,  to  be  sepcrable  from  the  reit 
of  the  acti—onotlier  point  on  which  the 
■tat«'i  decisioD  ia  final.  Qiving  pTima  facie 
effect  to  the  dacimtent  csnnot  be  questioned 
•eriouBlf.  Marx  v.  Ranthorn,  148  U.  B. 
172,  37  L.  ed.  410,  13  Sup.  Ct  Rep.  908. 
The  other  proTisione  of  the  Mt  are  shown 
to  take  no  right  from  EIng  that  he  had 
under  the  previous  law,  and  are  held  to  be 
coDBlstant  with  the  stata  oonsUtntion.  Id 
our  opinion  there  was  no  question  raised  in 
theae  cases  that  properly  could  be  bronght 
before  thia  court  for  review, 
WHta  of  error  dismissed. 

(tu  t;.  s.  Ts.) 
CINCINNATI,  NEW  ORLEANS,  k  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Plff.  in 


CouBTB  fj  394*)— SupBBJrt  CooKi— Ebboi 
to  Statu  ConRT  —  DEciaiON  oif  Non- 
federal G  BOUND. 
1.  The  decision  of  a  state  eonrt  sustaln- 


tMhing  a  box  car  belonging  to  that 
pany,  does  not  involve  a  ruling  upon  the 
eonpany'e  contention  that  the  levy  upon 
•uoh  ear  was  invalid,  as  burdening  Inter- 
■tate  commerce,  where  the  court  did  not 
past  upon  the  question  whether  the  levy  of 
the  attachment  was  regular,  or  whether  the 
property  aeiied  was  subject  to  levy,  but 
nela,  construing  the  state  statutes  relating 
to  attachments  and  the  decisions  of  the 
highest  court  of  that  state,  that  it  was  un- 
■eoessary  to  decide  those  questions,  because 
they  had  been  waived  by  the  conduct  of 
tlie  railway  company  in  giving  a  replevy 
bond  and  answering  without  protestation. 
raid  NoH.— For  other  oaas,  bm  Courts,  Cent 
Dig.  I  IDM:  Dee.  Die  I  >».■] 
COCBTB    (I    306")— SnPBEKE    C0T7BT— BBROE 

TO  State  Coort— Fedebai,  Question— 

How  Raised. 

2.  The  appellate  jurisdiction  of  the  Fed- 
oral  Supreme  Court  over  a  state  court  can- 
not be  based  upon  the  supposed  denial  of  a 
Federal  right  which  was  not  urged  in  the 
trial  court,  or  called  to  the  attention  of  or 
decided  by  the  state  appellate  court. 


Dm.  DIt.  I  m.>] 


IN  ERROH  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  Judgment 
which  aflSrmed  a  judgment  of  the  City  Court 
of  Cordele,  In  that  state,  in  favor  of  plain- 
UIIb  In  a  suit  against  a  foreign  railway  eor- 
poration,  commenced  by  attaohinc  a  box  ear 


belonging  to  that  eompMiy.     Diamiaaad  tor 
want  of  Jurisd  lotion. 

See  same  cus  below,  8  Qa.  App.  4IK^ 
60  e.  E.  8. 

Statement  by  Mr.  Justice  Whita; 

The  Cincinnati,  New  Orleans,  &  Texaa  Pa* 
cifle  Railway  Company — hereafter  referred 
to  as  the  railway  eompoJiy — is  a  corpora- 
tiOD  organized  under  the  laws  of  Ohio,  and 
operates  lines  of  railroad  in  several  statea 
other  than  Georgia. 

On  May  14,  1907,  Pless  1  Slode,  a  part- 
nership, asserting  a  claim  against  the  rail- 
way oompony,  resulting  from  the  allied 
negligent  carriage  of  a  ear  load  of  horses 
and  mules,  received  at  a  point  in  Eentueky, 
for  through  carriage  to  Pless  A  Slade,  at 
Cordele,  Georgia,  procured  an  attachment 
to  be  issued  from  the  city  court  of  Cordele, 
under  which  a  box  ear  belonging  to  the  com- 
pany was  seiEcd.  The  railway  company 
gave  "a  replevy  bond,  or  a  bond  to  release 
the  attachment  .  .  .  and  on  the  filing 
of  such  bond  the  attachment  became  dis- 
solved." The  railway  company,  specially  en-  tt 
tering  itCi  appearance,  moved  to  quash,  first,  • 
upon  the  ground  that  it  waa  a  foreign  cor- 
poration, and  hod  no  agent,  office,  or  plana 
of  business,  and  transacted  no  business,  in 
the  state  of  Georgia,  and  was  not  susoc^- 
hie  of  being  therein  sued;  and,  second,  ho- 
cauie  the  box  ear  eame  into  the  stata  under 
a  contract  of  Interstate  shipment,  and  could 
not  be  attached  In  Georgia  without  impoa- 
ing  a  direct  burden  upon  interstate  eom- 
merce,  in  violation  of  the  laws  of  the  Unit- 
ed Statws  regulating  that  aubjeet  On  Julf 
28,  1907,  the  plaintiffs  demurred  to  the  mo- 
tion to  qusah,  and  filed  an  answer  to  tli* 
same,  and  on  the  same  day  filed  their  da» 
laration  in  attachment.  On  August  8,  1907, 
the  railway  company,  appearing  only  lor 
that  purpose,  filed  a  formal  plea  to  the  ju- 
risdiction of  the  ooutL  In  this  plea,  with 
great  elaboration,  the  grounds  pievlouily  «a< 
serted  in  the  motion  to  quash  were  reitera^ 
ed.  The  plaintiffa  demurred  to  this  plea, 
and  also  answered  the  same.  Both  demur- 
rers, the  one  to  the  motion  to  quash  and 
the  other  to  the  plea  to  the  Juriadlatioa, 
were  heard  together.  The  demurrttrs  wan 
sustained,  and  ezoeptious  were  only  re- 
served. Thereupon  the  railway  company  both 
demurred  to  and  answered  the  declaration 
in  attachmenL  The  demurrer  challenged 
the  sufficiency  of  the  declaraUon  to  show  jn- 
risdiction  in  the  court,  because  It  was  not 
averred  that  the  railway  company  waa 
transaeUng  buslneas  or  had  an  office,  agen^ 
or  place  of  buslneas  In  the  county  where  the 
suit  was  brought  or  in  the  state  of  Georgiat 
that  it  was  not  eharged  that  the  acts  of  neg- 
ligence for  which  raooverr  waa  sooght  had 
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bcftn  committed  in  the  state  of  Oeorgitt;  and 
beeauM,  tm  the  contrary,  the  contract  relied 
upon  In  the  declaration  wae  atated  therein 
to  have  been  made  in  Kentucky.  The  an- 
■wer,  after  Teaerving  the  beneflt  of  the  de- 
murrer, tmvened  the  declaration  on  the 
merits,  and,  a«  a  epecia]  defense,  again  sat  up 
that  the  railway  company  had  no  line  of 
road  in  the  state,  or  agent  therein,  and 
transacted  no  basinass  in  Qeorgia,  and  there- 
fore was  not  subject  to  be  tberein  sued. 
Concerning  the  box  car  whioh  bad  been  at- 
g  tached,  it  was  specially  sat  np  that,  in  or- 
*  der  to  aare  breaking  bulk  and.rBloading  at 
connecting  pointa,  the  railway  company  had 
an  agreement  with  connecting  carriers  by 
which  its  cars,  when  loaded  on  its  line  with 
freight  for  points  in  Oeorgla,  should  not  be 
unloaded  at  the  tenninus  ol  the  company's 
road,  but  should  be  transferred  to  the  eon- 
secting  carrier  for  delivery  in  Qeorgia,  such 
carrier  coming  under  an  ohligatloa  to  re- 
turn the  ears  with  all  possible  despatch.  It 
was  alleged  that  the  car  in  question  was  de- 
livered under  these  clrcumatances,  and  was 
banee  not  subject  to  attachment  in  Qeorgla. 
The  demurrer  was  overruled.  The  court 
also  iustaiaed  a  demurrer  filed  on  behalf  of 
the  plaintiffs  to  the  special  defenses  set  up 
by  the  railway  ctunpany  in  its  answer,  to 
whioh  we  have  previously  adverted.  To  these 
rulings  of  the  court  exceptions  were  noted 
by  the  railway  company  and  made  part  of 
the  record.  The  case  went  to  trial  upon  the 
merits,  and  at  the  close  of  the  evidence  the 
MWt  directed  a  verdict  for  the  plaintiffs. 
The  case  was  taken  to  the  court  of  appeals 
of  Georgia,  where  the  judgment  was  af- 
firmed. 3  Ga.  App.  400,  SO  S.  B.  S.  This 
writ  of  error  to  the  court  of  appeals  was 
allowed  by  the  chief  judge  upon  the  ground 
that  the  court  of  appeals  was  tha  highest 
court  of  the  state  in  which  a  decision  in  the 
suit  could  be  had,  and  upon  the  averments 
made  In  the  petition  for  the  allowance  of  a 
writ  of  error,  that  grounds  of  Federal  eog- 
nisance  were  presented  by  the  record. 

Uessrs.  D.  A.  R.  Cram  and  J.  Gordon 
Jonca  for  plaintiff  In  error. 
lit.  Joseph  T.   Hill  (or  defeudanta  in 


Ur.  Justice  White,  after  making  the  tore- 
going  statement,  delivered  the  opinion  of  tha 

In  the  trial  on  the  merits  it  was  shown 
^  tliat  a  shipment  of  live  stock  had  been  made 
•  from  A  point  in  Kentucky  under  a>contraet 
with  the  railway  company  for  delivery  at 
Cordele,  Georgia,  the  contract  contemplating 
tlie  movement  of  the  shipment  over  the  line 
at  Um  railway  company,  and  the  transfer 
hy  it  of  tha  ear  to  connecting  carrier*  tor  de- 


livery at  the  point  of  destination.  It  waa 
this  contract  of  shipment  out  ot  whieh  it 
was  alleged  the  claim  arose  which  was  the 
basis  of  the  attachment.  The  railway  com- 
pany <^ered  in  evidence  the  written  con- 
tract, and  then  rested  Its  defense.  This  con- 
tract ot  shipment  contained  various  provi- 
sions  limiting  the  common-law  liability  ol 
the  railway  company.  Thereupon  the  record 
recites  as  follows : 

■^r.  Hill  offers  in  evidence  for  plaintiff 
5  IDS  of  the  Constitution  ot  the  state  of 
Kentucky,  aa  follows: 

"  'Transportation  of  freight  and  passen- 
gera  by  railroad,  steamboat,  or  other  oar- 
rier,  shall  be  so  r^pilated  by  general  law  aa 
to  prevent  unjuit  discrimination.  No  eom- 
mon  sarrier  shall  be  permitted  to  contract 
for  relief  from  its  cranmon-law  liahilify/ 

"Mr.  Jonea  [tor  railway  company]  objeeta 
that  the  regulatitu  aa  provided  for  in  this 
aectioB  should  accompany  It,  and  unless  }t 
does  it  is  irrelevant  and  inadmissible;  that 
it  is  merely  a  paragraph  ot  the  Constitntiim 
of  the  state  giving  the  l^slature  and  lawa. 
He  further  objects  to  it  on  the  ground  that 
this  suit  ia  brought  under  the  Georgia  laws, 
and  is  not  a  suit  on  a  Kentucky  contract. 

"Objeetion  overruled. 

"Plaintiff  announces  dosed, 

"Ur.  Hill  moves  tiie  court  to  direct  a 
verdict  for  plaintiff  tor  the  amount  sued  for. 

"Mr.  Jones  [for  railway  company]  Insist* 
that  the  contract  offered  is  a  legal  contraet, 
and  twms  an  issue  (or  the  jury  to  pas*  np- 

Concerning  tha  questions  of  jurisdiction 
raised  by  the  pleadings,  the  court  of  appeala, 
to  whioh  tha  case  waa  taken,  held  as  fol- 
lows: IsL  That  by  the  requirements  of  | 
147G  of  tha  Georgia  Civil  Code,  and  by  th«  g 
application  of  the  law  of  the.  state  aa  SK-  * 
pounded  in  repeated  decisions  tn'  the  suprema 
court,  "the  giving  ot  the  replevy  bond  waa  a 
general  appearanea  by  the  defendant,  dis- 
solving the  attachment,  and  converting  it 
from  an  action  m  rem  into  an  action  in  ptr- 
jononi."  Zi.  That,  under  the  law  of  tba 
state,  "the  Sling  ot  a  general  demurrer  or  aa 
answer,  not  under  protestation,  and  with* 
out  expresaly  reserving  the  special  appear* 
ance,  waives  the  special  appearance."  Ap- 
plying these  general  propositions,  it  was  de- 
cided that  "the  defendant  having,  by  filing 
a  replevy  bond,  a  demurrer,  and  an  answer, 
submitted  itself  personally  to  the  jurisdle- 
tion  of  the  court,  with  the  right  to  make 
only  such  defenses  as  it  could  have  made  it 
it  had  been  personally  served  with  proeeaa, 
and  tha  sure^  on  the  replevy  bond  "■Ung 
no  complaint  against  the  judgment,  it  ha- 
comes  immaterial  whether  the  levy  of  the  a^ 
taehment  waa  r^ular  or  not,  or  whether  tha 
property   seised  was   snbject   to   levy;    aal 
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theM  qnnUoiu  ar«  Oterttort  not  (or  de- 
dsloo.  Kiiig  T.  Randftll,  96  Ga.  446,  22  8. 
E.  683.  The  defendant  luul  the  right  to  re- 
plevy, irrespective  of  whether  the  property 
«U  subject  or  not  subject  to  the  levy. 
Swift  V.  Tatuer,  89  Ga.  600,  673,  32  Am. 
St.  Rep.  101,  IS  S.  K  842.  In  affirming  the 
judgment  on  the  meriti,  the  contract  of  ahip- 
meut  out  of  nhich  the  controvert  arose  noa 
treated  as  a  Kentucky  contract.  Certain 
limitations  therein  were  held  to  be  void  un- 
der the  laws  of  that  state,  and  other  pro- 
visions which  were  held  not  to  be  r^ugnsnt 
to  those  laws  were  decided  not  to  exempt 
the  railway  company  from  liability. 

The  assignment*  of  error  are  eleven  in 
number,  but  when  the  reitarations  which 
they  contain  are  put  ont  of  view.  It  is  ap- 
parent on  their  face  that,  in  their  broadest 
aspect,  they  embrace  only  two  questions  of 
ft  Federal  nature;  First,  that  the  trial  oourt 
did  not  acquire  jurisdiction  over  the  railway 
company,  as  the  levy  upon  the  box  car 
a  direct  burden  upon,  and,  at  all  events,  was 
repugnant  to  the  legislation  of  Congress  on 
the  eubject  of,  interstate  commerce;  and, 
second,  that  a  right  under  the  same  legisla- 
tion to  the  benefit  of  the  laws  of  the  United 
S  States  in  •^jnstruing  the  contract  of  ship- 
*  ment  opon'which  the  cause  of  action  arose 
was  denied  by  the  decision  of  the  state  court. 
But,  as  we  have  previously  shown,  on  the 
face  of  the  record  it  is  apparent  that  the 
court  of  appeals  did  not  pass  upon  the  ques- 
tion whether  the  levy  of  the  attachment  was 
TC^lar,  or  whether  the  property  seized  was 
■abject  to  levy.  It  held,  construing  the  stat- 
utes of  Georgia  relating  to  attachments  and 
the  decisions  of  the  highest  court  of  the 
stat«,  that  it  was  unnecessary  to  decide 
those  questions,  because  they  had  been 
waived  by  the  conduct  of  the  railway  com- 
pany in  giving  a  replevy  bond  and  answering, 
etc.,  without  protestation.  It  follows  that 
no  Federal  question  is  presented  as  to  the  is- 
■ue  concerning  jurisdiction,  since  the  ruling 
below  was  based  exclusively  upon  a  non-Fed- 
eral ground  broad  enough  to  sustain  it 
without  considering  or  referring  to  the  al- 
leged Federal  question.  It  is  besides  to  be 
observed  that  the  plaintiff  in  error  in  argu- 
ment does  not  question  the  correctness  of 
the  deductions  drawn  by  tne  court  beli 
from  the  prior  decisions  of  the  supreme 
court  of  the  state  of  Georgia.  Indeed,  there 
Is  nothing  in  the  record  showing  that  any 
qneation  was  raised  below  as  to  the  re- 
pugnancy to  the  Constitution  of  the  United 
States  of  the  statute  of  Georgia  concerning 
the  giving  of  a  bond  to  release  attached 
property,  ae  construed  by  the  suprnne  court 
of  Georgia.  See,  in  this  connection,  the 
eases  of  York  v.  Texas,  137  U.  S.  IS,  20,  34 
L.  ed.  BC4,  GOS,  II  Sup.  Ct.  Rep.  9i  Eauft- 


man  r.  Wootterv,  138  U.  8.  286,  S4  L.  ed. 
DS2,  11  Sup.  Ct  Bep.  208;  and  Mexican  C. 
R.  Co.  V.  Flnkney,  140  U.  a  104,  206,  37 
L.  ed.  689,  703,  13  Sup.  Ct.  Rep.  SSO. 

The  aecond  proposition  is  that,  as  the 
court  below  construed  the  contract  of  ahip- 
ment  upon  which  the  cause  of  action  de- 
pended by  the  law  of  Eentucky,  where  it 
was  made,  instead  of  by  the  laws  of  the 
United  State*  regulating  interstate  com- 
merce, thereby  a  Federal  right  was  denied. 
But  this  contention  is  at  once  disposed  of 
by  saying  that  the  assertion  of  Federal  right 
upon  which  it  rests  finds  no  support  in  Um 
record,  as  It  doea  not  appear  to  have  been 
urged  below,  or  called  to  the  attention  of,  or 
decided  by,  the  appellate  court.  On  the  con- 
trary, as  WB  have  previously  shown,  th* 
contention  made  at  the  trial  by  the  railway  J* 
company  wa*  not  that  the  contract  of.ahip-  * 
ment  was  to  be  governed  by  the  ia>n  of 
the  United  States,  but  that  It  should  be 
treated  as  a  Georgia,  and  not  as  a  Eentucl^, 
contract. 

From  these  considerations  it  result*  that 
the  record  present*  no  Federal  question,  and 
the  writ  of  error  i*  therefore  dismissed  for 
want  of  jurisdiction. 


THB  PULLMAN  COMPANY,  PIff.  In  Brr, 


CoiiuEBCE  (S  69*)— LiCBHBi  Tax  ok  Fob- 

■lOK— Validitt, 

A  foreign  sleeping-car  company  cannot  b« 
restrained  from  doing  local  business  in  the 
state  because  of  its  refusal  to  pay  the  "char- 
ter fee"  of  a  given  per  cent  of  it*  entire 
capIUl  stocic,  imposed  by  Kan.  Gen,  Stat. 
1901,  p.  280,  for  the  beneSt  of  the  perma- 
nent school  fund,  a*  a  condition  of  doing 
such  business,  since  such  requirement 
amounts  to  a  burden  or  tax  on  the  com- 
pany'* interstate  business  and  on  its  prop- 
er^ located  and  used  outside  the  state. 
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Argued  March  17,  18,  1909.    Decided  Janu- 
ary 31,  1910. 


to  the  Supreme  Court  of  the 
X  State  of  Kansas  to  review  a  judgment 
restraining  a  foreign  sleeping-car  company 
from  doing  local  business  in  the  state  be- 
cause of  its  refusal  to  pay  the  "charter  fee" 
of  a  given  per  cent  of  its  entire  capital 
stock    for    1^    benefit    of    the    permanent 
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Mbool  ftuid  of  tba  state.    Keversed  and  t«- 
muided  for  further  proeeeditiga. 

Bee  uniB  cub  below,  76  Eoa.  SS4,  90  Pm. 

3ie. 

The  facta  are  stated  in  the  opinion. 

MeuTt.  Prank  B.  Kellogg,  Charles 
Blood  Smith,  Francis  B.  Daniels,  and  Qus- 
tavus  B.  F«mEiId  for  plaintiff  in  error. 

Messrs.  Fred  S.  JackAon  and  C.  C.  Cole- 
man for  defendant  in  error. 

'  (Mr.  Justice  Harlan  deliTered  the  opin- 
Smt  of  the  court: 

This  i(  a  proceeding  in  quo  warrsJito,  in- 
stituted by  the  state  in  the  luprema  court 
of  Kansas  against  the  Pullmsn  Company, 
a  corporation  of  Illinois,  in  which  the  state, 
by  its  petition,  prays  that  tlie  defendant  he 
nqnired  to  show  \iy  what  authority  It  aser' 
eises  within  Kansas  the  corporate  right  and 
power  of  charging  compensaUon  for  the  use 
of  reaerred  seats  in  its  ears  by  day  and  sleep- 
ing berths  during  tlie  night,  and  of  serving 
meals  in  its  dining  cars  within  the  state 
of  Kansas,  such  serrices.  It  Is  all^^,  be- 
ing rendered  to  and  s^d  feea  being  collect- 
ed from  passengers  transferring  upon  rail- 
roads from  places  within  the  state  to  other 
places  within  the  state;  and  that  It  be 
adjudged  that  t^e  defendant  has  no  authori- 
^  of  law  for  the  performanoe  of  such  cor- 
porate acts,  powers,  franchises,  and  business 
b  the  state  of  Kansas,  and  be  ousted  of 
and  from  the  exercise  within  the  state  of 
the  said  oorporata  rights  and  franchises, 
and   of  reeaiving  compensation  therefor. 

On  the  petition  of  the  company  the  case 
was  removed  to  the  circuit  court  of  the 
United  States,  but  that  court  remanded  it 
to  the  state  oourt,  where  the  defendant  flled 
an  answer  resisting  the  relief  asked  on  va- 
rious grounds,  ons  of  which  was  that  sueh 
relief  could  not  be  granted  consistently  with 
the  power  of  Congress  to  regulate  commerce 
among  the  several  statea,  or  with  rights  be> 
longing  to  the  defendant  under  the  Consti- 
tution (d  the  United  States.  A  demurrer  to 
the  answer  was  sustained,  and  a  decree  ren- 
dered by  which  it  was  sdjudgsd  that  the 
Pullman  Company  be  ousted,  prohibited,  r*- 
•trained,  and  enjoined  from  transacting,  as 
a  corporation,  any  business  of  a  domestic  or 
intrastate  character  within  the  state  of 
Kansas.  The  decree  declared  that  it  should 
in  nowise  affeet  or  restrict  the  Interstate 
boaineas  of  the  oompany,  nor  affect  any  of 
Itt  contraeta,  obligations,  or  corporate  du- 
ties with  or  to  the  government  of  the  Unit- 
ad  States. 

The  business  of  the  PuUman  Company, 
nnder  its  ehsrter,*was  that  of  fumiahlng 
sleeping,  parlor,  and  tourist  oars  on  rail- 
roads, the  oompany  reserving  to  Itself  the 
ri|^t  to  cbai^  a  certain  price  for  ths  use  of 


reserved  seata  in  nteb  ears  during  the  day 
time  and  sleeping  berths  during  the  night. 
The  company's  business  extended  through- 
out the  United  States,  where  any  trunk  Una 
rulroad  was  operated.  It  i*  not  necessary 
to  go  into  detail  as  to  the  mode  in  which 
that  business  was  conducted,  further  than 
to  say  that  the  business  was  and  is  princi- 
pally that  of  interstate  commerce. 

niis  ease  arises  under  the  statute  of  Kan* 
sas  which  was  coumined  in  Western  U. 
Teleg.  Co.  ».  Kansas,  recently  dedded.  [216 
D.  S.  1,  M  L.  ed.  — ,  80  Sup.  CL  Kep.  190] 
Laws  of  Kansas,  Special  SeBsion,  1898,  p.  30; 
Kan.  Gen.  Stat.  ISOl,  tiUe,  "Corporations," 
p.  880;  Id.  ISOS,  same  title,  p.  284.  The 
only  provisions  of  that  statute  which  need 
bs  recalled  for  the  purposes  of  this  i^inion 
are  these:  "Each  corpcnmtion  which  has 
received  authority  from  the  [state]  char- 
ter board  to  organise  shall,  before  flling  its 
charter  with  the  secretary  of  state,  as  pro- 
vided by  law,  pay  to  the  state  treasurer  of 
Kansas,  for  the  ben^t  of  the  permanent 
eehool  fwtd,  a  charter  fee  of  1/10  of  1  per 
nent  of  itt  authorised  capital,  upon  the  first 
9100,000  of  if  oapital  etook,  or  any  pari 
thereof;  and  upon  the  next  $i00,000,  or  any 
part  thereof,  1/BO  of  1  per  eetii;  and  for 
each  million  or  major  part  thereof  over  and 
above  the  aum  of  $500,000,  ttOO.  .  .  . 
In  addition  to  the  oharter  fee  herein  prorid- 
ed,  the  secretary  of  state  shall  collect  a  fett 
of  92.S0  for  filing  and  recording  eadi  charter 
containing  not  to  exceed  ten  folioa,  and  as 
additional  fee  <rf  26  cents  for  each  folio  la 
excess  of  ten  contained  in  any  charter.  Tha 
fee  for  flling  and  recording  a  oharter  shall 
also  sntitle  the  corporation  to  a  certified 
copy  of  its  charter.  All  the  prorislona  id 
this  act,  including  the  payment  of  the  lee* 
herein  provided,  shall  apply  to  foreign  oor- 
poraUons  eeeking  to  do  butineee  i»  lAss 
itate,  except  that,  is  lieu  of  their  oharter,  g 
they  shall  file  with  the*  secretary  of  atata  • 
a  certified  copy  of  their  charter,  executed 
by  the  proper  officer  of  the  stats,  ter- 
ritory, or  foreign  country  nnder  whosa 
laws  they  are  incorporated;  and  any  eorpo- 
ration  applying  for  a  renewal  of  its  charter 
shall  comply  with  all  the  proviaions  of  this 
act  in  like  manner,  and  to  the  same  extent, 
as  is  herein  provided  for  the  chartering  and 
organising  of  new  corporations."  "Any  cor- 
poration organized  under  tha  laws  of  ai^ 
other  state,  territcoy,  or  foreign  eountry, 
and  authorised  to  do  business  in  this  state, 
shall  b«  subject  to  the  same  provisions,  jn- 
:  dioial  eontrol,  restrictions,  end  penalties,  ix- 
cept  as  herain  provided,  as  eorporatloBa  o^ 
ganiced  under  the  lawa  of  this  state."  Id. 
9S   1884,    18BT. 

Frooaading  nnder  the  statute  of  Kansas, 
the  Pullmaa  Company  made  written  i^pU- 
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cfttion  to  the  ehartar  biMvd  for  ptrmlaUon 
to  engage  in  buBlneu  in  that  itate.  The 
appticatioa  waa  granted,  and  the  board  made 
the  following  order;  "The  board  having 
under  eonuderation  the  application  of  the 
Pullmaa  Companj,  a  foreign  corporatim 
organized  under  the  laws  of  the  state  of 
Illinois,  for  leave  to  transact  the  bueineM  of 
a  sleeping  car'companf  in  the  state  of  Ean- 
sae;  and  it  appearing  that  said  foreign  cor- 
poration has,  in  due  form  of  law,  filed 
with  the  lecretaxj  of  itate  a  oertified 
copy  of  its  charter,  executed  by  the  proper 
officers  of  the  state  of  its  domicil,  and  the 
written  consent,  irrevocable,  of  said  corpo- 
ration that  aetioni  may  be  commenced 
against  it  in  the  proper  court  of  any  eoun- 
ty  in  this  state  in  which  toe  cause  of  ae- 
tiou  may  arise,  accompanied  by  a  dniy  certi- 
fied copy  of  the  resalntion  of  the  board  of 
directors  of  said  corporation,  authorizing  the 
proper  ofBcers  to  execute  the  same.  It  Is, 
npoB  motion,  thereupon  ordered  that  said 
•ppUeation  be  granted,  and  that  said  ap- 
plicant be  authorized  and  empowered  to 
transact  the  business  of  operating  sleeping 
cars,  dining  cars,  tourist  cars,  and  other 
ear*  within  the  state  of  Kansas,  and  receiv- 
ing money  for  such  services,  and  transacting 
within  tbe  state  its  business  of  a  sleeping 
car  and  transportation  company,  provided, 
H  that  (Am  order  aAoIl  not  take  effect  and  no 
f  Mrtifieate  of  fvoA  authority  ahaH  {ttiM  or 
he  delivered  to  laid  oompony  tml*t  meh  ap- 
plicant ihall  have  paid  to  Ike  etate  treae- 
«rer  □/  Eantaa,  for  Ike  benefit  of  tke  per- 
mnmt  school  fund,  the  ram  of  IH.800, 
being  the  charter  feea  provided  by  law,  neo- 
eetary  to  be  paid  by  the  oorporation  with  a 
oupitoi  of  974,000,000,  eeel^ng  to  tranaaot 
buaineet  uiifAin  tAii  tlal«.  It  is  further 
understood,  ordered,  and  provided  that  noth- 
ing herein  contained  shall  apply  to  nor  bs 
eonstrued  as  restricting  In  anywise  the 
transaction,  by  said  applicant,  of  ita  inter- 
state business;  but  that  this  grant  of  au- 
tiiority  and  requirement  aa  to  p^ment  re- 
late only  to  the  business  trauaaeted  wholly 
within  the  state  of  Kansas." 

We  have  seen  from  the  provisions  of  the 
itatuU,  as  set  forth  in  Western  U.  Teli^. 
Co.  v.  Kansas,  that  it  is  made  a  oondition 
at  tbe  right  of  a  foreign  corporation  seek- 
ing to  do  local  business  in  Kansaa,  that  It 
should  apply  to  the  state  charter  board  for 
permission  to  do  wo.  It  is  also  prescribed 
aa  a  oondittoN  of  the  right  of  a  foreign  cor- 
poration to  do  intrastate  business  in  Kansas 
t^t  it  shall  pay  not  only  an  application  fee 
of  IBS,  but  a  charter  fee  "of  1/10  of  1  per 
emt  of  it*  authorited  capital  upon  Uie  first 
9100,000  0/  its  capital  «toofe  or  any  port 
M«r*o/;  and  upon  tbe  next  9400,000,  or  any 
pirt  Hmnot,  1/tO  of  1  per  eont;  and  tor 


eaeh  million  or  major  part  thereof  over  and 
above  the  sum  of  $000,000,  $200." 

The  Pullman  Company  is  admittedly  en- 
gaged, as  it  has  been  continuously  for  many 
years.  In  commerce  among  all  tbe  states  of 
tbe  Union,  as  well  aa  in  intrastate  busineas 
^n  Kansas.  The  charter  board,  we  have  seen, 
gave  it  permission  to  engage  in  intrastate 
busineas  in  Kansas  on  oojidititm  that  it 
should  pay  to  the  state  treasurer  for  the 
benefit  of  the  pemonent  toftool  fund  of  th4 
!at«,  as  a  charter  fee,  the  sum  of  $14,800, 

hich  is  the  prescribed  statutory  per  cent 
of  the  company's  authorized  capital,  repre- 
senting all  of  its  property  and  interests 
iverywhere,  in  and  out  of  Uie  states  and  alt  g 
:ts,buslnesa,  both  interstate  and  intrastate.  ■ 
It  does  not  appear  how  much  of  the  single 
"fee"  demanded  by  the  state  is  to  be  referred 
to  the  intentate  business  of  the  company, 
nor  how  much  to  Its  property  outside  of  the 
state,  nor  what  part  has  reference  to  its  itt- 
trastate  business,  or  to  its  property  within 
tbe  state. 

The  Pullman  Company  refused  to  pay  the 
fee  so  demanded,  upon  the  general  groundg 
among  others,  that  the  state  could  not,  con- 
sistently with  the  Constitution  of  the  United 
State*  or  with  the  company's  rights  under 
the  Constitution,  make  it  a  condition  of  ita 
doing  iutraatate  busineas  in  Konoaa,  that 
the  company  should  pay,  in  the  form  of  a 
fee,  a  specified  per  cent  of  all  its  authorized 
capital ;  that  such  a  fee  necessarily  operated 
a  burden  on  the  company's  interstate 
busineas  aa  well  aa  a  tax  on  its  property  In- 
teresta  outside  of  the  state,  and  was  hostile 
to  its  constitutional  right  at  exemption  from 
local  taxation  in  reference  to  its  proper^ 
beyond  the  jurisdiction  oi  the  state. 

For  the  reaaons,  and  under  the  limita- 
tions, expressed  in  the  opinion  delivered  in 
Western  U.  Teleg.  Co.  v.  Kausaa,  and  irith- 
out  expressing  any  opinion  upon  questions 
raised  by  the  pleadings,  but  not  covered 
by  this  opinion,  we  hold,  1,  That  the  Pull- 
man Company  was  not  bound  to  obtain  the 
permission  of  the  etate  to  transact  interstate 
business  within  its  limits,  but  could  go  Into 
tbe  stat^  for  the  purposes  of  that  busineas, 
without  llabilify  to  taxation  there  with  re- 
spect to  such  business,  although  subject  to 
reasonable  local  regulations  for  the  safc^, 
comfort,  and  convenience  of  the  people  which 
did  not,  in  a  real,  substantial  sense,  burden 
or  r^nlata  ita  interstate  busiuess,  nor  sub- 
ject ita  property  interests  outside  of  tha 
state  to  taxation  In  Kansas.  E.  ^at  the  re- 
quirement that  the  company,  as  a  condition 
of  ita  right  to  do  Intrastate  business  in 
Kansas,  should,  in  the  form  of  a  fee,  p»]r 
to  the  state  a  specified  per  cent  of  Ite  »&• 
tboriwd  capital,  was  a  violation  of  the  On- 
sUtnUoB  of  tbe  United  States,  In  that  lueh 
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■  ft  liuglt  fee,  bBsed>ai  it  was  on  all  th*  prop- 
erty interests,  and  businea*  of  the  oompan;, 
witiiiD  and  out  of  the  state,  was,  in  affect, 
a  tax  .both  on  the  interstate  businesa  of  that 
com  pan  J,  and  on  its  property  outside  of 
KaoBaa,  and  compelled  the  company,  In  or- 
der that  it  might  do  local  busineas  in  Kan- 
sas in  connection  with  its  interstate  busi- 
nesa,  to  waive  its  conatitutional  exemption 
from  state  taxation  on  its  interstate  biuS- 
ness  and  on  its  property  outside  of  the 
state,  and  eimtributa  from  its  capital  to  the 
support  of  the  public  schools  of  Kansas] 
that  the  state  could  no  more  exact  such  a 
waiver  than  it  could  prescribe  as  a  condi- 
tion of  the  company's  right  to  do  local 
business  in  Kansas  tha.t  it  agree  to  w 
tlie  oonstitutional  guaranty  of  the  equal 
protection  of  the  laws,  or  the  guaranty 
against  being  deprived  of  its  property  other- 
wise than  by  due  process  of  law.  3.  That  a 
decree  ousting  and  prohibiting  the  company 
from  doing  intrastate  business  in  Kansas 
was  improperly  granted,  the  aid  of  the  court 
should  have  been  refused  and  the  bill  dis- 
missed, because  a  decree  such  as  the  state 
asked  would,  in  effect,  have  recognized  the 
validly  of  a  condition  which  the  state  oould 
not  constitutionally  prescribe  under  the 
guise  of  a  fee  for  permission  to  do  intra- 
atate  business. 

Mr.  Justice  Hoody  heard  the  argument 
of  this  case,  participated  in  Its  deeision,  and 
approves  this  opinion. 

On  the  authority  of  Western  U.  Teleg. 
Co.  V.  Kansas,  and  for  the  reasons  and  with 
the  reservations  therein  set  forth  in  the 
opinion  in  that  case,  the  decree  mnst  tie  re- 
versed and  the  cause  remanded  for  such  fur- 
ther proceedings  at  may  be  consistent  with 
thla  opinion. 

It  is  so  ordered. 

Hr.  Justice  Wblte,  ccneurring: 
It  is  not  disputed  that  the  Pullman  Com- 
pany, many  years  ago,  entered  Kansas,  and 
has  since  therein  operated  its  cars  for  the 
purposes  of  interstate  as  well  as  local  busi- 
nesa.  Although  the  cars,  in  passing  in  and 
ont  of  the  state,  may  not  have  been  con- 
«  stantly  the  same,  it  was  long  ago  settled 
t  (Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
Ml  U.  8.  18,  3fi  L.  ed.  813,  3  Inters.  Com. 
Rep.  066,  11  Sup.  Ct.  Rep.  87G)  that  a  pro- 
portionate number  of  the  cars  so  used  are 
to  be  considered  as  having  a  definite  situs 
in  the  state,  and  therefore  as  property  per- 
manently therein,  subject  to  the  power  of 
the  state  to  tax.  Talcing  this  nils  into  con- 
rfderation,  in  my  opinion  the  case  is  eon- 
trolled  by  the  reasons  given  for  my  concur^ 
renea  in  the  Western  Union  Case.  That  is 
tn  say,  as  a  due  proportion  of  the  ears  of 
the  Pullman  Company  nied  in  the  atate  of 


Kansas  were  there  permanently,  I  am  not 
able  to  conclude  that  the  company  or  its 
property  were  not  permanently  in  the  state, 
and,  hence,  that  such  property  can  ba  taken 
by  the  state  without  due  process  of  law, 
as  a  condition  of  the  right  to  bring  the 
property  into  the  state  and  there  carry  on 
local  business.  To  so  hold  without  over- 
ruling Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania and  the  many  cases  which  have  fol* 
lowed  it  would  be  to  place  the  court  in  the 
position  of  saying,  on  the  one  hand,  for 
the  purpose  of  upliolding  the  state's  lawfut 
power  of  taxation,  that  the  property  of  tha 
company  was  permanently  in  the  state,  and, 
on  the  other,  of  deciding,  for  the  purpose 
of  enabling  the  state  to  impose  an  uncon' 
atitutional  tax,  that  the  company  was  out- 
side of  the  state  and  had  no  property  per- 
manently employed  in  carrying  on  business 
therein.  True  it  is  that  my  concurrence  in 
the  Western  Union  Case  was  placed  upon 
the  ground  that  the  company  was  in  the 
state,  and  consequently  was  not  subject  to 
be  dealt  with  upon  the  fictitious  assump- 
tion that  such  was  not  the  fact.  However, 
it  was  also  said  that  I  did  not  dissent  from 
the  fundamental  application  which  the  court 
made  of  the  commerce  clause  of  the  Consti- 
tution. As  the  reasons  for  this  statement 
diflered  somewhat  from  those  expressed  by 
the  court  in  its  opinion,  it  to  me  seems,  In 
view  of  the  importance  of  the  subject,  that 
it  is  my  duty  now  to  state  as  briefly  a* 
possible  my  reasons  for  thinking  that  the 
tax  in  question  is  repugnant  to  the  eom- 
merce  clause  of  the  Constitution,  even  un- 
der the  assumption  that  the  corporation  g 
and  its  property  .were  out  of  the  stat«,  and  " 
that  the  tax  is  B  condition  affixed  to  the 
privilege  of  coming  in  to  do  a  local  business, 
and  may  therefore  be  escaped  bf  not  doing 
such  business. 

The  conflict  of  opinion  as  to  the  decisive 
effect  of  certain  prior  decisions  of  the  court 
exacts  that  the  prlnoiples  which  tbia  caaa 
involves  should  be  first  definitely  brought 
into  view  in  order  that  the  appositeneas  of 
the  cases  referred  to  may  be  determined  In 
the  light  of  the  true  doctrine  by  whiek  the 
case  should  be  controlled.  I  therefore  at 
once  summarily  state  certain  dominant  prop- 
ositions which  ars  to  my  mind  not  subject 
to  be  controverted,  because,  whatever  may 
be  the  dillerenees  of  opinion  as  to  some  of 
them,  eonsidered  originally,  they  are  all  so 
conclusively  established  by  the  previoos  ds- 
elsions  of  this  court  as  to  be  now  beyond 
dispute. 

1.  A  state  may  not  exert  its  cmxededly 
lawful  powera  in  snoh  a  manner  as  to  im- 
pose a  direct  burden  on  interstate  commsreaL 
This  is  so  elementary  as  to  require  no  rel> 
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erence  to  the  multitude  of  authoritie*  I^ 
which  it  ii  muttiued. 

2.  Even  thou|^  a  power  exerted  b;  a 
■tate,  when  inherentlr  considered,  ma7  not, 
in  Mid  of  itself,  abeb'actlj  impose  a  direct 
burden  on  intentate  comraerce,  neverthe- 
less,  such  exertion  of  authoritjr  will  be  a. 
direct  burden  on  such  commerce  if  the  pow- 
er as  exercised  operates  a  discrimination 
against  that  commerce,  or,  what  is  equiva- 
lent thereto,  discriminates  against  the  right 
to  cariy  it  on.  I.  M.  Darnell  t  Son  Co.  v. 
Memphis,  206  U.  S.  113,  62  L.  ed.  413,  28 
Sup.  Ct.  Rep.  247;  American  Steel  t  Wire 
Co.  V.  Speed,  102  U.  S.  SOO,  48  L.  ed.  638, 
24  Sup.  Ct.  Rep.  365,  and  authorities  there 
cited. 

3.  Subject  to  constitutional  limitations, 
the  stat^  have  the  power  to  r^ulate  the 
doing  of  local  business  within  their  borders. 
As  a  result  of  this  power,  and  of  the  au- 
thority which  govenunent  may  exert  over 
corporations,  the  states  have  the  right  to 
control  the  coming  within  their  liorders  of 
foreign  eorporatims.  In  cases  where  this 
power  is  absolute,  the  states  may  affix  to  the 
privilege  such  conditions  as  are  deemed 
proper,  or,  without  giving  a  reason,  may 

*  arbitrarily  forbid  such  eorporation  from 
■  coming  in.  When,  thereforOfiin  a  case  where 
Uie  absolute  power  to  exclude  obtains,  a 
condition  is  afOxed  to  the  right  to  come 
into  a  state,  and  a  fordgn  corporation 
avails  of  such  right,  it  may  not  assail  the 
oonstitutionality  of  the  condition  because, 
by  accepting  the  privilege.  It  haa  voluntarily 
consented  to  be  bound  by  the  condition.  In 
other  words,  in  such  case  the  absolute  power 
of  the  state  is  the  determining  factor,  and 
the  validity  of  the  condition  is  immaterial. 
TMs  doctrine  finds,  in  the  decided  cases,  no 
terser  and  clearer  statement  than  that  ex- 
pressed in  the  opinion  in  Horn  Silver  Min. 
Co.  T.  New  York.  143  U.  8.  306,  36  L.  ed. 
164,  4  Inters.  Com.  Rep.  67,  12  Sup.  Ct. 
Rep.  403.  In  that  case,  a  manufacturing 
company,  organized  under  the  laws  of  Utah, 
was  sought  to  be  made  liable  for  a  tax  on 
the  francbise  ol  carrying  on,  in  the  state  of 
New  York,  a  manufacturing  business.  It 
contested  liability  on  the  ground  that  the 
tax  was  repugnant  to  tbe  Constitution  of 
the  United  States.  The  court,  in  deciding 
that  the  constitutionality  of  the  burden  was 
an  irrelevant  oonsideraticm  because  of  the 
absolute  power  of  the  state  to  impose  it  as 
a  condition  on  the  right  of  the  corporation 
to  come  into  the  state  and  do  a  manufactur- 
ing, and,  therefore  local,  business,  said, 
speaking  of  the  power  of  the  state  (p.  816) : 
"Having  the  absolute  power  of  excluding 
the  foreign  corporation,  the  state  may,  of 
course,  impose  sucb  conditions  upon  permit- 
ting tiia  eorporation  to  do  boainesa  within 


its  limits  aa  it  may  Judge  expedient;  and 
it  may  make  the  grant  or  privilege  depend- 
ent upon  the  payment  of  a  iipecifio  license 
tax,  or  a  sum  proportioned  to  the  amount 
of  its  capital.  No  individual  mambSr  of 
the  corporation,  or  the  corporatjon  itself, 
can  call  in  question  the  validity  of  any  ex* 
action  which  the  state  may  require  for  the 
grant  of  its  privileges.  It  does  not  lie  in 
any  foreign  corporaUon  to  complain  that 
subjected  to  the  same  law  with  the  do- 
mestic corporation." 

And  in  a  passage  of  the  opinion  previoua 
to  the  one  just  quoted,  concerning  the  right 
of  a  state,  where  its  power  to  exclude  was 
absolute,  to  impose  such  condition  as  it 
pleased,  it  was  observed  (p.  314) :  ^ 

•  "This  doctrine  has  been  so  frequently  d^  ■ 
dared  by  this  court  that  it  must  be  deemed 
longer  a  matter  of  discussion,  if  anj 
question  can  ever  be  eonsldered  at  rest." 

In  addition,  the  following  cases  either 
directly,  expreuly,  or  l^  fair  implication 
must  be  taken  as  sustaining  the  right  of  the 
state,  where  it  has  the  absolute  power  to  ex- 
clude, to  affix  whatever  eondition  it  deem! 
proper  to  the  right  of  a  foreign  corporar 
tion  to  come  in,  and  the  consequent  inability 
of  such  corporation,  after  accepting  the  priv- 
ilege, to  assail  the  constitutionality  of  the 
oonditton:  Paul  v.  Virginia,  8  Wail.  168, 
IS  L.  ed,  367;  Poata]  Teleg.  Cable  Co.  r. 
Cfaarleaton,  163  V.  8.  693,  38  L.  ed.  872,  4 
Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Rep. 
10S4:  Hooper  v.  California,  166  U.  S.  048, 
39  L.  ed.  2S7,  6  Inters.  Com.  Rep.  610,  15 
Sup.  CL  Rep.  207;  Waters-Pierce  Oil  Co.  r. 
Texas,  177  U.  S.  28,  44  L.  ed.  667,  20  Sup. 
CL  Rep.  618;  Pullman  Co.  v.  Adams,  189 
U.  S.  420,  47  L.  ed.  877,  23  Sup.  Ct.  Rep^ 
494;  Allen  v.  Pulhnan's  Palace  Car  Co.  191 
U.  S.  171,  48  Ll  ed.  134,  24  Sup.  Ct.  Rep. 
39;  Security  Mub  L.  Ina  Co.  v.  Fr«witl^ 
202  U.  S.  246,  60  L.  ed.  1013,  26  Sup.  Ct 
Rep.  619,  8  A.  4  E.  Ann,  Gas.  317;  Na- 
tional Council  V.  State  Council,  203  U.  S. 
161,  61  L.  ed.  132,  £7  Sup.  Ct.  Rep.  46. 

4.  The  absolute  power  of  the  state,  as 
stated  in  the  preceding  proposition,  doea 
not  include  the  right  to  exclude  a  foreign 
corporation  from  doing  in  a  state  interstate 
commerce  business,  since  the  regulation  of 
such  business  is  vested  by  the  Constitution 
in  Congress,  and  the  states  are  impotent,  aj 
stated  in  the  first  and  second  propositiona, 
to  directly  burden  the  right  to  do  such  bnai- 
nesa,  or  to  discriminate  sgaiust  those  dcK 
ing  It.  Crutoher  v.  Keotu^,  141  U.  S.  47, 
36  L.  ed.  640,  11  Sup.  Ct  Rep.  361.  And, 
indeed,  by  necessary  implication,  the  want 
of  power  in  the  states  to  exclude  eorpora* 
ti<HU  aa  well  as  individuals  from  carrying 
on  within  their  borders  interstate  commerca 
results,  t^  Implication,  from  the  deeiaiona 
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in  the  caBcs  prerioiulf  eited  under  propo- 
rtion 3.  This  1b  )tptl7  illiutrated  by  the 
Bora  Silver  Mining  Caae,  where,  ftfter  it«t- 
ing,  in  tlie  clearest  way,  the  abiolute  power 
of  the  state,  generallj'  speaking,  to  czelnde 
ft  foreign  corporation,  it  wu  declared  (pp. 
SJ  4-315) 1 

"Only  two  ezceptlona  or  quall&e&tions 
have  been  attached  to  it.  In  all  the  numer- 
otiB  adjudications  in  which  the  subject  has 
been  considered  since  the  judgment  of  this 
S  court  was  announced  more  than  half  a  cen- 
*  tui7  ago  in  Bank  of  AngustatT.  Borle,  13 
Pet  SID,  10  L.  ed.  271.  One  of  these  quali- 
fications is  that  the  state  cannot  azclude 
from  its  limits  a  corporation  engaged  in  in- 
terstate or  foreign  conunerce,  established  by 
the  decision  in  Pensacola  Teleg.  Co.  V.  West- 
em  U.  Teleg.  Co.  BS  U.  S.  1,  12,  24  L.  ed. 
708,  711.  The  other  limitation  on  the  pow- 
er of  the  state  is  where  the  corporation  is 
in  the  employ  of  the  general  government, — 
an  obvious  exception,  first  stated,  we  think, 
1^  the  late  Hi.  Justice  Bradl^  in  Stockton 
T.  Baltimore  ft  N.  Y.  R.  Co.  1  Inters.  Com. 
Kep.  411,  32  Fed.  9,  14.  As  that  learned 
justice  said:  'If  Congresa  should  employ  a 
corporation  of  shipbuildera  to  construct  a 
man-of-war,  they  would  have  the  right  to 
purchase  the  necessary  timber  and  iron  in 
any  state  of  the  Union.'  And  this  court,  in 
siting  this  psssage,  added,  Srithont  the  per- 
missirai  and  against  the  prohibition  of  the 
state.'  Pembina  CousoL  Silver  Min.  i.  Mill. 
Co.  T.  Pennsylvania,  125  U.  S.  181,  186,  31 
L.  ed.  eso,  efiZ,  2  Inters.  Com.  Rep.  24,  8 
8up.  Ct  Rep.  737." 

Let  me,  then,  test  tlie  question  for  deci- 
■Icm  by  the  light  ot  these  principles. 

As  it  is  obvious  that  tiie  Pullman  Com- 
pany, in  so  far  as  it  was  engaged  in  inter- 
state commerce  within  the  state  of  Kansas, 
was  independent  of  the  will  of  the  state,  it 
follows  that  the  state  had  no  absolute  pow- 
er to  exclude  the  corporation,  and  there- 
fore no  authority  to  impose  an  unconstita- 
tional  burden  as  the  price  for  the  privilege 
of  doing  local  in  conjunction  with  the  in- 
terstate commerce  business.  The  power  to 
exclude  in  such  a  case  being  only  relative, 
affords  no  warrant  for  the  exertion  by  the 
state  of  an  absolute  prohibition.  That  is 
to  say,  the  exerted  power  could  not,  in  the 
nature  of  things,  be  wider  than  the  author- 
ify  in  virtue  of  which  alone  it  oould  be  called 
into  play.  Moreover,  to  me  it  seems  that 
where  the  right  to  do  an  interstate  com- 
merce business  exists,  without  regard  to  the 
assent  of  the  state,  a  state  law  which  arbi- 
trarily forbids  a  corporation  from  carrying 
on  with  its  interstate  commerce  business  a 
local  business  would  be  a  direct  burden 
■pon  interstate  commerce,  and  in  conflict 
With  the  principles  stated  in  propositloB  1. 


This  follows,  since  the  Imposition  on  a  eor- 
poration  which  has  the  right  to  do  inter*  J 
state  conmerce  business  within  the  state  of  * 
an  nnconstitutional  burden  for  the  privil^e 
of  doing  local  business  is,  in  my  opinion, 
the  exact  equivalent  of  placing  a  direct  bur- 
den on  its  interstate  commerce  business.  It 
is  not  by  me  doubted  that,  as  a  practical 
question,  the  arbitrary  prohibition  against 
doing  a  local  businsas,  imposed  on  one  en- 
gaged in,  and  having  the  right  to  engage 
in,  interstate  commerce,  is  to  burden  that 
business.  But  passing,  for  argument's  sake, 
the  considerations  just  stated,  if  a  state. 
In  express  tenzis,  enacted  that  all  forMgn 
oorporations  which  availed  of  the  right 
granted  them  1^  the  Constitution  of  the 
United  States  to  carry  on  interstate  com- 
merce within  the  state  without  the  previous 
consent  of  the  state,  should,  as  a  penal^ 
for  not  obtaining  that  consent,  be  deprived 
of  all  right  to  transact  local  business,  it 
would  not,  I  assume,  be  contended  that  such 
an  enactment  was  not  a  disorimination 
Bgsinst  the  corporations  to  which  it  affiled 
because  of  their  poesesslon  of  a  right  con- 
ferred upon  them  by  the  Constitution  of  the 
United  States.  And  yet  such  must  be  the 
direct  and  immediate  result  of  applying  an 
absolute  act  of  exclusion  to  corporations 
who  are  not  subject  to  such  absolute  ezer- 
else  of  power,  because  of  the  right  bestowed 
upon  them  1^  the  Constitution  of  the  United 
States  to  carry  on  within  a  state  an  inter- 
state cranmerce  business.  Nor  is  it  an  an- 
swer to  say  that,  as  a  st&t«  may  exclude 
a  foreign  corporation  from  doing  local  busi- 
ness,  the  exertion  ot  its  lawful  power  may 
not  be  prevented  because  a  bad  reason  is 
given  or  an  illegal  condition  imposed,  sinoe 
the  power  exerted  Is  the  test,  and  not  the 
reason  which  has  been  given  for  exerting 
the  power.  But  the  proposition  in  effect 
assumes  the  question  at  issue,  since,  how- 
ever oontrotling  it  may  be  conceded  to  be, 
when  applied  to  a  ease  where  the  absolute 
power  to  exoluds  exists,  it  can  have  no  Kg- 
plication  to  a  case  where  the  power  of  the 
state  Is  relative,  because  it  may  not  extend 
to  prohibiting  the  doing  of  an  interstate 
commerce  business.  In  such  a  case  the  lim- 
itation upon  the  power  operates  not  only  to 
forbid  the  exclusion,  as  the  result  of  the  ex-  g 
pressed  enactment,  of  on  uneonsUtution-  * 
al  condition,  but  also,  in  the  natnre 
of  things,  prohibits  the  absolute  exclusion, 
although  the  reason  for  the  attempted  exer- 
tion of  suoh  a  power  be  not  given.  In  other 
words,  where  the  power  to  exclude  is  ab- 
solute, no  inquiry  as  to  the  reasons  for  its 
exertion  need  be  resorted  to  in  order  to  de- 
termine its  oonstitutionality.  But,  where 
the  power  is  only  relative,  because  it  may 
not  be  exerted  tinder  particular  conditions 
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•ud  (sircDntstuuiM,  th»  violatloii  of  the  Con- 
■Utution  cannot  tw  &aeompliah«d  by  a  f^l- 
nn  to  exprew  the  reaeon  for  the  Bzolntion, 
ftnd  thiu  abeolnte  power  b«  exerted  where 
■uob  power  doe*  not  exUt  The  ooatrolliug 
influence  ol  the  Conatitutioo  ni&y  not  be 
destroyed  by  doing  indirectly  that  which  it 
prohibita  from  being  done  directly. 

It  la  to  be  obeerved  that  the  concloslona 
Jtut  expreeaed  take  away  from  the  atates 
no  lawful  power.  It  learea  to  the  states 
the  right  to  exert  absolute  authority  where 
•uch  power  is  possaased,  and  simply  requirea 
that  where,  aa  a  reault  of  the  ConaUtution 
ol  the  United  States,  the  power  is  not  abso- 
lute, but  is  merely  relative,  not  only  the 
right  of  regulation,  but  likewise  the  right 
to  exclude,  must  b«  exerted  conformably 
to  the  requirements  of  the  Constitution  of 
the  United  States;  that  is,  in  «uoh  a  man- 
ner as  not,  either  direotly,  by  the  expreaaion 
of  a  condition,  or  indirectly,  by  its  nonex- 
pression,  to  deprive  of  rights  secured  by 
that  instrument. 

The  principal  cases  relied  upon  to  eatab- 
lish  that  the  prior  decisions  aupport  the 
right  of  the  states  to  impose  the  unconsti- 
tutional tax  here  in  queation  are  reviewed 
in  the  opinion  of  the  court,  and  I  might 
well  rest  content  with  that  review.  But, 
In  addition,  it  to  me  aeems  that  none  of  the 
eases  relied  upon  are  apposite  here,  for  two 
obvious  reasons, — because  th^  either 
volved  the  exercise  of  state  power  cono 
ing  subjects  over  which  the  authori^  of  the 
state  waa  ahaolufa,  or  oonsldered  atate  bur- 
dens which  were  upheld  aa  being  in  effect 
owther  direct  burdens  upon  interstate  eom- 
metoe  nor  diaorimlnatory  against  such  eom- 

M  A  veiy  summary  reference  to  the  eases 
■  will  be  made  torathe  purpose  of  indicating 
why  this  U  said.  Paul  v.  Virginia,  8  Wall. 
108,  19  L.  ed.  3fi7,  involved  the  validity  of 
ft  state  statute  which  presoribed  certain  oon- 
ditions  for  the  doing  of  the  business  of  in- 
surance within  a  state  by  a  foreign  insur- 
ance cmnpany,  and  it  was  held  that  such 
business  was  not  commerce,  and  therefore 
waa  within  the  absolute  regulating  power 
of  the  states.  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  SOS,  36  L.  ed.  104,  4  Inters. 
Com.  Rep.  ST,  12  Sup.  Ct  Rep.  403,  as  pre- 
vtouely  shown,  involved  no  qusetion  of  in- 
tarstate  commerce,  but  the  right  of  a  for- 
eign corporation  to  carry  on  in  a  state  a 
manufacturing  busineas  without  eompliaoee 
with  the  laws  of  the  state.  And  although 
the  ruling  of  the  court,  as  heretofore  stated, 
was,  in  express  terms,  placed  upon  the  ab- 
solute power  of  the  etate  over  the  aubject, 
the  court  waa  careful  to  point  out  that  suoh 
power  did  not  embrace  the  right  to  exclude 
a  foreign  corporation  from  doing  an  inter- 


t«id  to  ^eluding  a  eorporation  chartered 
by  the  United  States  for  govemmental  pur- 
poses. Foetal  Tel^.  Cable  Co.  v.  Charles- 
ton, ins  U.  S.  603,  38  L.  ed.  872,  4  Inters. 
Com.  Rep.  637,  14  Sup.  CL  Rep.  1004,  in- 
volved a  tax  conoeming  which  the  court  said 
(p.  690)  :  "The  express  terms  of  the  ordi- 
nance restricts  the  tax  to  'buBiness  done  ex- 
clusively within  the  city  of  Charleston,  and 
not  including  any  business  done  to  or  from 
points  without  the  state,  and  not  including 
any  business  dme  for  the  govemmuit  of 
the  United  States,  ite  officers  or  agents.'" 
It  is  certain  that  the  burden  was  sustained 
on  its  Inherent  merit  as  a  purely  lawful 
tax  on  a  subject  within  the  state's  author* 
ity,  and  not  aa  aa  nnconstitutioual  tax  on 
interstate  commerce,  which,  although  void, 
was  to  be  enforced  beoause  it  was  a  men 
condition  for  the  privilege  of  doing  local 
business,  which  privilege  had  been  accepted. 
This  Is  certain,  since  the  court  said  (p. 
695) :  "That  this  licenae  is  not  a  craidition 
upon  which  the  right  to  do  business  depends, 
but  is  a  tax,  is  shown  by  the  case  of  Home 
Ins.  Co.  V.  Augusta,  93  U.  S.  116,  122,  23 
L.  ed.  826,  826."  How  the  ruling  thus  made 
is  applicable  here  my  mind  does  not  per- 
ceive. The  distinction  between  this  caaa 
and  that  la  but  the  difference  which  exists  S 
between,the  exertion  of  a  lawful  power  and  * 
the  attonpt  to  violate  the  Conatitution  by 
doing  that  which  it  forbids  to  be  done.  Tha 
gulf  which  separates  the  case  referred  to 
from  this,  it  ntay  tie,  can  be  made  plainer  by 
observing  that  this  caae  involves  no  issue  aa 
to  the  right  of  a  state  to  lawfully  tax  the  lo- 
cal buwneas  of  corporations,  whetber  do- 
mestic or  foreign.  That  right  is  fully  eon- 
ceded.  The  only  right  here  ohallengBd  ia 
the  author!^  of  a  state  to  impose  an  un- 
constitutional tax,  and  validate  the  tax  by 
making  the  payment  of  the  unlawful  tax  a 
condition  of  the  right  to  do  a  local  busineaa. 
And  this  upon  the  false  aaaumption  that  ab- 
solute power  to  exclude  existe;  that  ia,  ta 
impoee  an  unlawful  tax  and  sustain  it  by 
another  unlawful  assumption  of  power, — a 
process  of  reasoning  which,  to  my  mind, 
must  rest  on  Uie  proposition  that,  in  decid- 
ing questions  of  oonstitutional  power,  it  i» 
to  be  held  that  two  wrongs  make  a  right. 
Hooper  v.  California,  1S6  U.  B.  648,  30  L. 
ed.  207,  6  Inters.  Com.  Sep.  610,  IS  Sup.  Ct> 
Rep.  207,  was  a  ease  involving  only  the 
right  of  a  state  to  absolutely  oonbol  the 
doing  of  inauianee  fausinesa  within  the  state, 
and  tha  doctrine  of  Paul  v.  Virginia  was  m- 
itorated.  The  oourt,  liowever,  was  acdoloua 
to  declare  that,  as  that  particular  aubject 
was  not  eommerce,  the  anthori^  of  the  atat* 
waa  aba<dute,  and  not  relativa;  but  it  m- 
preaaly  pointed  out  the  limitation  upon  tte 
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•baoluto  power  which  would  obtain  when  » 
right  aroie  in  fOiTor  of  a  corporation  under 
the  Conatitution  of  the  United  States  to  en- 
gage within  the  state  in  interstate  oommeroe. 
In  WaUM-Pieree  Oil  Co.  v.  Teiaa,  177  U. 
S.  za,  44  L.  ed.  657,  20  Sup.  Ct.  Rep.  B18, 
tba  oil  compinj  had  accepted  a  permit  from 
the  itate  of  Texai  to  engage  for  the  period 
therein  stated  in  local  as  well  as  interstate 
commerce  within  the  state,  upon  the  condi- 
tions therein  set  forth.  No  question  was 
raised  aa  to  what  would  hare  been  the  rights 
ot  the  company  had  it  gone  into  the  state 
for  the  purpose  of  transacting  therein  a  pure- 
Ij  Interstate  commerce  businesa  without  tlw 
consent  of  the  stats.  Indeed,  the  decision 
proceeded  upon  the  theoiy  that  no  such 
qneation  waa  involved  in  tiia  ease,  lines  it 
n  wss  assumed  in  the  opinion  that,  undtr  the 
■  eircumstancea  of  the  ease,  the  power*of  the 
atate  was  absolute,  and  not  relatiTe.  Paul 
T.  Virginia  and  eases  of  that  eharacter  were 
cited.  Hooper  v.  California  was  referred  to 
and  the  exception  aa  to  interstata  eommeroe 
businesa  which  that  ease  enunciated  waa 
pointed  ouL  It  waa  declared  that  the  ease 
Ktold  have  been  rested  upon  the  Hooper 
Caae  without  saying  anything  further, — a 
«oneluBion  wholly  incompatible  with  any 
«tber  conception  than  that  the  right  recog- 
nised was  baaed  upon  the  abaoluta  power  of 
the  state,  and  did  not  ei»ne  within  the  az- 
aeption  based  upon  the  right  to  do  an  in- 
terstate eommeroe  bnsineas,  eren  by  a  for- 
eign oorporatiou,  which  the  Hooper  Caae 
had  announced  and  which  the  case  of  Horn 
Silver  Min.  Company  had,  in  sffect,  treated 
•a  being  aa  well  established  as  the  principle 
of  absolute  power.  It  is  true  that  in  Pull- 
man Co.  *.  Adams,  189  U.  S.  420,  47  L.  ad. 
877,28  Sup.  Ct  Rep.  494,  and  Allenv.Pnll- 
man'a  Palace  Car  Co.  101  U.  S.  171, 
48  li.  ed.  134,  24  Sup.  Ct.  Rap.  39,  the  taxes 
which  were  assailed  aa  Invalid  were  treated 
aa  conditions  imposed  for  the  pririlega  of 
tarrying  on  local  business,  and  which  were 
therefore  considered  to  be  optional,  ai  the 
right  to  escape  payment  would  result  upon 
discontinuing  the  doing  of  the  local  bustneaa. 
But  the  taxes  in  question  in  those  eases  were 
not  levied  upon  interstate  commerce,  either 
directly  or  indirectly,  but  only  upon  the 
bnsineas  done  within  the  state,  and  ttierefore 
aubstantially  Involved  no  question  of  the 
abaolute  right  ot  the  state  to  impose  an 
constitutional  eondltlMt  where  the  power  of 
the  state  was  not  abaoluta,  but  only  rela- 
tive. No  reference  waa  made  In  the  opinion 
to  the  distinction  stated  In  the  prerioris 
aasea  between  t^  absolute  power  to  exclude, 
(merally  considered,  and  the  relative  ehar- 
Mter  of  that  power  where  the  foreign  eorpo* 
ration  posenseed  the  power  to  do  an  bi- 
4aritata  eommerca  busineai,  IrreapaetlTa  of 


the  consent  of  the  atata.  Beearl^  Mnt. 
L.  Ins.  Co.  V.  Prewitt,  802  U.  B.  £46,  SO  I* 
ed.  1013,  26  Sup.  Ct.  Rep,  619,  6  A.  &  B. 
Ann.  Caa.  317,  involved  tlw  right  of  the 
state  to  deal  with  the  business  of  insurance, 
— a  matter  purely  of  state  concern,  Involv- 
ing interstate  eommeroe  in  none  of  Its  aa- 
peeta;  and  the  caae  of  National  Council  t. 
State  Council,  203  U.  8.  151,  81  L.  ed.  138, 
27  Sup.  Ct  Rep.  46,  also  involved  the  right  ^ 
of  a, state  to  control  the  doing  within  the* 
stmte  of  a  buslneaa  purely  local  in  character, 
as  distinct  from  an  Interstate  commaroa 
businesa. 

Moreover,  ntme  of  tba  easea  referred  to 
prevent  me.  In  this  caae,  from  acting  upon 
my  Independent  eonvlotloui,  even  If  it  be 
ooDceded  that  expreaaions  may  be  found  in 
the  oplnlona  In  aome  of  the  easea,  which, 
when  separated  from  their  eonteat,  and 
apart  from  the  subject-matter  of  the  oon- 
troversiea  which  the  eases  presented,  would 
tend  to  conQiot  with  the  views  I  bsva  «>■ 
pressed.  This  is  said  because  certain  U  It 
that  in  none  of  the  cases  is  the  slightest  ref- 
ereuM  made  to  the  distinction  between  tba 
absolute  and  i«latJve  power  which  this  case 
involves,  and  the  direct  burden  which  must 
result  to  interstate  commeree  from  the  at- 
tempt to  exert  absolute  power,  where,  as  tba 
result  of  tha  interstate  eommerca  slansa  of 
the  Constitution,  relative  power  alone  ob- 
tains. When  first  after  the  duty  came  to 
me  of  taking  part  In  tha  vrork  of  the  court, 
tha  question  arose  of  tha  right  of  a  state,  !■ 
eaaes  wlure  it  had  absolute  authorify,  to  im- 
pose an  nnoonstltutlona]  condition  aa  a  pre- 
requisite to  tha  right  to  do  local  businesa, 
my  individual  eonvlctions  were  suppreased 
and  my  opinion  yielded  because  of  the  eon- 
ceptlon  that  it  waa  my  du^  to  enforee  la 
such  a  case  the  previous  rulings  of  the 
court,  however  much,  aa  an  original  ques- 
tion, I  would  have  hold  a  contrary  view.  But 
because  my  convictions  were  thus  yielded 
In  BUeh  a  caae  aSorda  no  reason  why  I  now 
should  assent  to  sxtanding  the  doctrine  of  tha 
previous  eaasa  to  oonditlons  to  which.  In 
my  opinltm,  they  do  not  apply.  And  oerMn- 
ly  this  should  not  ba  done  when  the  re> 
suit  of  such  Bitoislon  of  the  previous  cases 
would  be  to  destroy  the  efOciency  of  the 
commerce  clauae  of  the  Constitution,  to  n- 
strict  the  powers  of  Congress  conferred  by 
that  clause,  and  ultimately,  by  the  doctrina 
to  result  from  the  unwarranted  extension  of 
the  eases,  to  destrc7  the  substantial  powera 
of  both  Congreu  and  the  states,  and  estab- 
liih  ft  system  from  which  It  would  eoma  to 
pMS  that,  instead  of  living  under  a  consti- 
tutional gommmant,  w«  would  Uts  imdvg 
M  government  of  nncanatltnUoDal  azaetions,  ' 
aanctionad  by  means  of  tha  axertion  ^  arfal- 
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trar7  and  abMlnU  power,  although  the  right 
to  exert  aueh  power  did  not  eziat. 

Mr.  Justice  Holmes,  diuenting: 
As  tbia  ease  haa  received  some  further  dia- 
euHion  beyond  that  in  Western  U.  Tel%. 
Co.  T,  Kansas  [216  U.  S.  1,  54  L.  ed.  — ,  30 
Sup.  Ct.  Rep.  190],  I  will  contribute  laj  mite. 
I  do  not  care  to  add  to  what  I  aaid  the  oth- 
er day  u  to  the  supposed  acceBsiou  of  rights 
to  n  corporation  because  it  already  has 
property  in  the  state.  Argument  from  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
U.  8.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
B9B,  11  Sup.  Ct.  Eep.  87e,  is  excluded  by 
New  York  ex  rel.  New  York  C,  ft  H.  B.  R. 
Co.  r.  Miller,  20£  U.  S.  G34,  60  L.  ed.  116S, 
26  Snp.  Ct.  Rep.  714,  which  shows  that  the 
question  whether  there  is  any  necessary  par- 
alleliom  between  liability  to  taxation  else- 
where and  immunily  at  home  still  is  an 
open  question  (p.  G98),  and  points  out  that 
In  the  earlier  case  the  same  cars  were  con- 
tinuously receiving  the  protection  of  Penn- 
sylraafa  (p.  697).  In  the  present  case  it  is 
alibied  that  the  cars  ara  taxed  in  other 
states  as  well  as  In  Kansas,  and  that  the 
property  represented  by  the  capital  of  the 
eompaiiy  has  no  situs  in  Kansas.  If  I 
thought  It  material  I  should  say  that,  on  the 
declaration,  the  cars  were  taxable  at  the 
Pullman  Company's  domicil  more  certainly 
than  an;^"'''^!^  ^'"^  ^^^  ^  think  it  Imma- 
terial, for  the  reasons  that  I  gave  last  week ; 
and,  furthermore,  the  argument  drawn  from 
tha  presence  in  the  state  of  cars  that  can  be 
and  are  rolled  out  of  It  at  will  cannot,  I 
shoold  think,  be  meant  to  be  pressed. 

I  will  add  a  few  words  on  the  broader 
proposition  put  forward,  that  the  Constitu- 
tion forbids  this  charge,  whether  the  cor- 
poration was  established  previously  In  the 
stats  oT  not.  I  do  not  see  how  or  why  the 
right  of  a  state  to  exclude  a  corporati 
from  internal  trafflo  is  complicated  or  i 
fected  in  any  way  by  the  fact  that  the  ei 
B  poratton  has  a  right  to  come  in  for  anothsr 
i  purpose.  It  Is  said  that  in  such  a  easesthe 
power  of  the  state  is  only  relative,  and 
the  sense  that  it  Is  confined  to  the  local 
business,  I  agree.  But,  in  ths  sense  that 
it  is  not  absolute  over  that  local  bvsl' 
neas,  the  statement  seems  to  nte  mere- 
ly to  b^  the  question  that  Is  to  be  dis- 
eussed.  I  do  not  understand  why  the  power 
Is  leas  absolute  over  that  because  It  does 
not  extend  to  something  else.  So,  again,  the 
proposition  that  a  stat«  may  not  subject  all 
corporations  that  enter  the  state  for  com- 
merce with  other  states  to  such  conditions  as 
it  sees  fit  to  impose  upon  local  business,  no 
matter  how  offensive  Om  terms,  seems  ti 
a  proposition  not  to  be  assumed,  but  to  be 
proved;  or  again,  that  the  arbitrary  prohibi- 


tion of  local  budness  la  a  burden  on  eom- 
nierce  among  the  states.  I  am  quite  unable 
to  believe  that  an  otherwise  lawful  exclusion 
from  doing  business  within  a  state  bccomM 

unlawful  or  unconstitutional  burden  on 
commerce  among  states  becauae,  if  It  were 
let  in,  it  would  help  to  pay  the  bills.  Such 

exclusion  is  not  a  burden  on  the  foreign 
commerce  at  ell;  it  simply  is  the  denial  of  a 
collateral  benefit.  If  foreign  commerce  does 
not  pay  its  way  by  itaeif,  I  see  no  right 
to  demand  an  entrance  for  domestic  business 
to  help  It  out. 

The  distinction  that  I  believe  exists  la 
sanctioned  by  many  oases  earlier  thsa  thoae 
referred  to  in  my  former  dissent.  That  the 
local  business  of  telegraph  and  railroad  com- 
panies may  be  taxed  by  the  states  has  been 
held  over  and  over  again,  with  full  accept- 
ance of  the  doctrine  that  quoad  Aoo,  "the 
power  to  tax  involves  the  power  to  destroy 
(M'CulIoch  T.  Maryland,  4  Wheat  316,  431. 
4  L.  ed.  679,  607], — essentially  the  doc- 
trine on  which  the  power  of  the  states  to 
tax  interstate  commerce  was  denied  (Stata 
Freight  Tax  Case,  16  Wall.  232,  21  L.  ed. 
146).  Thus,  in  Western  U,  Teleg.  Co.  v, 
Alabama  Bd.  of  Assessment  [Western  D. 
Teleg.  Co.  v.  Beay)  132  U.  S.  472,  33  L.  ed. 
409,  2  Intera.  Com.  Rep.  726,  10  Si^. 
Ct  Rep.  161,  it  was  held  that  the  tale- 
graph  company  could  be  taxed  upon  all 
messages  carried  and  delivered  wholly 
within  the  state,  and  the  principle  was 
stated  by  Ur.  Justice  Miller  to  be  that 
this  "class  are  elements  of  Internal  com- 
meree  solely  within  the  iimlts  and  Jurisdic- 
tion of  the  state,  and  therefore  subject  to  i> 
its  taxing,  power."  This  waa  by  a  unanl-a 
mouB  court,  and  followed  the  intimations 
and  deeiaiona  of  earlier  eases.  The  above 
passage  was  dted  and  followed  in  Postal 
Teleg.  Cable  Co.  v.  Charleston,  1S3  U.  6. 
6S2,  38  L.  ed.  STl,  4  Inters.  Com.  Rep.  037, 
14  Sup.  Ct.  Rep.  10Q4,  when  a  lieense  fee  or 
tax  was  axaeted  In  respect  of  local  business, 
and  the  previous  daciaions  were  cited  and 
eommented  npon  by  Ur.  Justice  Sblras. 
One  of  the  argument*  repudiated  was  tiiat 
the  tax  was  a  burdtti  upon  oommerce  among 
the  states.  I  do  not  see  how  the  reasoning 
that  denlea  the  power  to  tax  one  kind  of 
commerce  and  asserts  It  with  regard  to  the 
other  can  be  reconciled  with  the  denial  of 
the  power  of  the  state  to  exclude  ths  latter 
altogether,  or  to  tax  It  for  whatever  sum  it 
likes.  The  right  to  tax  'in  Its  natal* 
acknowledges  no  limits,"  Weston  v,  Char- 
leston, 2  Pet  449,  466,  7  L.  ed.  4SI,  4871 
New  York  ax  rel.  Bank  of  Commerce  V.  Xaz 
Comra.  2  Blade,  620, 17  L.  ed.  4S1. 

I  think  that  the  tax  in  question,  for  I  MB 
periectly  willing  to  eall  It  a  tax,  wm  bw> 
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fnl  nndar  all  tlM  deelaiona  of  this  eonrt  «n-  j  to  jiuUfy  tba  judgment  of  tlw  oonrt  la  pdnt 
til  last  week.     From  otbar  points  of  view,  of  law. 
if  I  ware  at  liberty  to  take  tli«m,  I  should 

agree  that  it  deserved  the  reprobation  it       The  C&Dcr  JusnoK  eoncnrs  in  this  dl»^ 
reeeiTes  from  the  majorit}'.  But  I  hsve  not   sent, 
liaard,  and  hsTB  not  been  able  to  frames  any 

tsMon  that  I  honestly  ean  saj  smoib  to  ma  I     Ur.  Jnstiee  MCgciiw*  also  dissentik 
30S.CU-ia 
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(tu  v.  8.  m) 

WILLIAM  A.  WRIGHT,  Comptroller  0«n- 
eral  of  the  Stat<  of  Georgia,  tha  County 
of  WilkM,  uid  the  County  of  Tkllaferro, 

GBORGU  RAILROAD  k  BANKINa  COM- 
PANY. 
Taxation  (|  210">  —  Eiemptiok  — Dtjra- 

TION— "AMD  Afteb  That." 

1.  Tbe  partial  exemptioa  from  tixaUoB 
under  a  charter  provision  that  the  itoek 
of  a  railway  company  and  its  branches  shall 
be  wholly  exempt  for  leren  years,  "and  aft- 
er that"  shall  be  subject  to  a  tax  not  ex- 
ceeding a  given  per  sent  on  the  net  proceeds 
of  their  investments,  cannot  be  reftarded  as 
limited  to  the  thirty-six  years  durini;  which 
the  company  was  to  have  exclusive  rights 
within   a   defined   territory,   on   the   theory 


limitation  immediately  preceding,  but  to 
the  thirty-six  years'  limitation  of  th«  ax- 
elusive  right  regulated  by  the  preceding 
part  of  the  skme  sectioii  of  the  ctwrter. 

IBd.  Nolo.— For  other  cue*,  sea  TM«tlon,  Don 
Dig.  I  JIfl.*] 

Tasatiow  rt  l38»)—ExKKpTiow—" Stock. 

S-  Capital,  In  whatever  form  invested,  ap- 
propriate to  the  purpose  of  the  compsny, 
and  not  merely  the  shares  held  by  stock- 
holders, must  be  regarded  as  meant  by  the 
word  "stock,"  as  used  in  a  provision  of  a 
railway  charter  that  the  stock  of  the  com- 
pany and  its  branches  shall  be  exempt  from 
taxation  for  seven  yeara,  and  after  that 
shall  be  subject  to  a  tax  not  exceeding  a 
given  per  cent  upon  the  net  proceeds  of 
their  investments,  in  view  of  the  recogni- 
tion in  other  provisions  of  the  charter 
of  the  distinction  between  capital  stock  and 
"shares,"  and  of  at  least  sixty  years'  legis- 
lative and  executive  acquiescence  in  reading 
this  partial  exemption  as  applicable  to  tbe 
capital  stock  of  the  company,  and  of  a  se- 
ries of  decisions  of  the  highest  state  court, 
holding  either  that  the  whole  of  the  capital 
was  exempt,  in  whatever  form  invested,  or 
•o  much  of  tbe  investment  as  corresponded 
in  value  to  the  authorised  ccpital  stock. 

[Ed.  Note.— For  other  csHa,  sae  Tustloa,  Dee. 

Dig.  i  m.* 
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(E  828*)— Stati  akd  Fbdiial 


,  A  judgment  of  a  state  court  sustain- 
ing the  exemption  claimed  by  a  railway 
eoinpany  under  its  charter  from  any  taxa- 
tion except  one  baaed  on  its  net  profits, 
nhi^^b.  under  the  local  law  of  the  state,  !■  not 
res  jviicitn  nn  to  taxps  for  other  year*  man 
ilio  anr  illrvcilf  Involved,  can  be  accorded 
no  ^rearer  efficacy  in  the  Federal   courts. 

'[Bd.  Hota.— For  otbar  eases,  see  Judnnsnt 
Cent-   Die   II  1604-150);    Dec.   Dl*.   I  g2S.*T 

TAXATion    (I   108*)—BlxBKPTion— Capital 

4.  The  excess  of  the  value  of  a  railway 
and  its  appurtenances  over  the  nominal  ral- 
ne  of  its  authorized  capital  stock,  the  re- 
■ult  of  natural  increase  in  the  value  of  such 
iHxiperty,  and  of  renewals,  alterations,  snd 
Mtterments  made  from  time  to  time,  is  in- 


that  shsll  be  subject  to  a  tax  not  exceeding 
a  given  per  cent  on  the  net  proceeds  of  their 
investments,  the  legislative  purpose  being 
otherwise  plain  that  tbe  authorised  capit*! 
b«  adequate  to  the  construction  and  equip- 
ment of  the  roads. 

[Bd.  Note.— For  other  oana,  see  Taxation.  Dec 
Di(.  \  IBS.'] 
COKBTITL-TIONAL     LaW     (I      138*)— IKPAIB- 

iitq  contbaci  obliqatloxa— fkamchibe 

Tax. 

S.  A  tax  upon  tbe  franchise  of  a  railway 
company  impairs  the  obligation  of  a  char- 
ter exemption  from  any  property  tax  otbar 
than  one  based  on  its  net  profits. 

[Bd.  Note.— Far  other  cane,  sea  Connlltutlonal 
Law,  Cent.   Dig.  |  4M;    Dec.  Dig.  I  13S.') 
248»)— ExBMPTio 

COBPOBATIOKB. 

e.  Xo  immunity  from  taxation  which  did 
not  then  exist  was  conferred  by  Ga.  act  of 
January  21,  1852,  authorizing  the  consoli- 
dation of  tbe  stocks  of  two  railway  com- 
panies under  tbe  name  and  s^le  of  one  of 
such  companies,  which  abould  continue  to 
exercise  all  the  powers  and  srivil^M  Min- 
ferred  by  existing  law  upon  the  eorporatloii 
of  that  name,  and  be  under  all  the  liabili- 
ties and  restrictions  imposed  upon  It. 

[Bd-  Note-— For  other  ousa.  ase  Tazstlaa. 
Cent.  Die   (  36S;    Dee.  Dl|.   |  »!.*] 

Taxation   (1  24S*)— ExmipnoN— Chabtkb 

GBANT  or  RIOHTB  EqUAI.  TO  Othxb  Cox- 
POBATIONB. 

7.  Incorporating  a  railway  company  with 
Doner  to  exercise  all  the  powers  and  prlri* 
le^s  conferred  by  an  earlier  act  incorpor- 
ating another  railway  company  does  not 
confer  upon  the  new  corporation  the  immu- 
nity from  taxation  enjoyed  by  the  eortiar 
company  under  its  charter. 

Csot'DIC.  1  KB;    Dso.  Dig.  I  HS.'l 


Argued  January  11,  1910.    Dedded  Pabra- 
mrj  21.  1910. 

APPEAL  from  the  Orcuit  Court  of  tha 
United  SUtes  tor  the  Northern  Diatrict 
of  Georgia  to  review  a  decree  enjoining  tb* 
collection  of  certain  taxes  upon  tha  prop- 
erty of  a  railway  company,  which  ore  al- 
leged to  impair  the  contract  obligations  of 
such  company.  Modified  by  excluding  from 
the  benefits  of  the  charter  exemption  the 
property  of  ■  branch  railroad  acquired  by 
consolidation,  and,  oa  ao  modified,  afflnaad. 

See  same  eaae  below,  132  Fed.  912. 

Tbe  facts  are  stated  in  the  opinion, 

Messrs.  John  C.  Hart.  Bamntsl  H.  Sib- 
ley, Hooper  Alexander,  and  Ligon  Johnacn 
for  appellants. 

Messrs.  Joseph  B.  Onmmlnc  ioKfitL 
R.  Lamar,  Alexander  C.  King,  and  King 
ft  Spalding  for  appellee. 
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•    >  Mr.  Jnitlea  Iinrtan  dallvartd  Vbt  opinion 
of  tlM  coart; 

Tliia  i»  A  blU  to  reitrain  Uw  enforcement 
of  certain  Uxea  impoied  bj  tlw  ttata  of 
Oeor^t,  which  Uib  railroad  company 
cl&inia  to  be  in  Tlolation  of  a  contract  be- 
tween itielf  and  tho  atate.  The  court  be- 
low tuitajned  the  contention  of  the  rail- 
road company,  and  held  that  the  acbeme  of 
taxation  found  In  the  charter  of  the  c 
panj  wa*  of  Inviolable  obligation,  and 
joined  any  method  of  taxation  conflicting 
with  the  ttiputationa  of  Uie  charter;  from 
this  decreo  the  oomptroller  baa  appealed. 

The  charter  in  question  was  granted  by 
the  state  of  Qeorgift  in  1833, — a  time  long 
before  the  Impoaition  of  any  restriction 
npon  tho  power  of  the  legislature  of  that 
■tat«  to  lUpnlate  for  either  an  entire 
partial  aemption  from  taxation.  It 
tlierefora,  not  denied  by  the  state  that  tba 
eliarter  eonatitnt«s  a  contract  which  may 
not  tie  Impaired  by  snbsequsnt  legislation. 
In  view  of  this  eonoesaion  we  are  only  called 
npon  to  decide  the  extent  of  the  charter 
exemption,   and.  Incidentally,    its   duration. 

The  controlling  section  of  the  charter  Is 
the  fifteenth.     The  part  now  relevant  li 
folIowB: 

"The  atook  of  the  aald  compa^iy  and  its 
bmnebes  sliall  be  exempt  from  taxation  tor 
and  during  the  term  of  seren  year*  from 
and  after  the  completion  of  the  said  rail- 
roade,  or  any  of  them ;  and  after  that,  shall 
be  subject  to  a  tax  not  exceeding  H  of  1 
per  cent  per  anDiun,  on  the  net  proceeds  of 
their  InTestmenta." 

The  period  of  absolute  exemption  hai,  of 
eonrae,  long  since  passed.  The  only  ques- 
tion ia  as  to  the  duration  and  extant  of  the 
partial  exemption  which  followed. 

That  the  proper^  exempt  altogether  for 
H  aaren  years  ia  the  aame  property  aubject 
r  to  a  limited  tax  thereafter  was  long, ago 
decided  by  the  supreme  court  of  Georgia 
In  a  case  which  involved  the  interpretation 
of  thia  very  contract.  Augusta  v.  Georgia 
K.  A  Bkg.  Co.  eS  Oa.  «6],  661,  et  teq. 
The  qnestion  In  that  eaee  waa  aa  to  the 
legality  of  municipal  taxes  assessed  by  the 
city  of  Augusta  upon  Qiat  part  of  the  capi- 
tal of  the  company  employed  in  Ita  linking 
business  and  npon  real  estate  situated  in 
tiiat  eity.  The  taxes  were  held  illegal.  In- 
terpreting this  section,  that  court  said: 

■at  means,  flrst,  that  the  stock  of  the 
eompany  was  to  be  subject  to  a  tax,  but 
not  to  any  tax  exceeding  Vi  of  ^  per  cent 
on  the  net  proceeds  of  its  investments." 
Second.  "^That  the  stock  of  the  company, 
aa  stock,  as  a  unit,  Is  alone  what  is  to  be 
subject  to  the  tax;  not  parts  of  the  atock, 
as  the  part  used  in  banking,  nor  the  pai 
ticulara  in  which  the  stock  consists. 


aa,  the  I 


land,  ears,  rails,  ete."  Third,  "lliat  thIa 
tax  to  which  the  stock  is  to  bs  subjeet 
ia  to  be  a  tax  to  be  laid  by  the  atate." 

We  may  aa  well  turn  to  one  aide  jnat 
here  to  deal  first  with  the  question  of  the 
duration  of  this  commuted  tax  which  is  to 
follow  the  period  of  tax  exemption,  be- 
cause we  oonatrue  the  words  "after  that," 
which  immediately  follow  the  exemption 
clause,  as  synonymous  with  "therealtor," 
and  as  fixing  the  time  when  that  properly 
which  was  theretofore  exempt  ahould  be 
subject  to  the  system  of  taxatitm  provided 
l)y  the  succeeding  clause. 

It  haa  been  rather  faintly  urged  that  tlia 
duration  of  this  eonimnted  tax  or  partial 
exemption  waa  limited  to  a  term  of  thirty- 
six  years  after  the  completion  of  the  r^l- 
road,  and  that  thia  period  haa  long  sinea 
expired.  This  suggested  limitation  seema 
to  have  no  other  basis  than  t)iat  the  words 
"and  aftor  that"  do  not  mean  "thereafter," 
aa  we  have  assumed,  nor  refer  to  the  limi- 
tation Immediatoly  preceding,  but  to  a  more 
remote  limitation  found  in  the  2d  section 
of  the  charter,  and  again  in  the  earlier  part 
of  the  ISth  section.  But  the  thirty-alx-^ 
year  limitation  la  one  obviously  applicable  n 
■only  to  the  grant  of  an  exclusive  right,  • 
witiiin  a  defined  territory,  to  construct  and 
operate  railroads.  This  waa  intended  to 
protect  this  pioneer  railroad  from  being 
paralleled  within  that  time.  The  i«cur- 
to  thia  exeluaive  right  in  the  flrat 
part  of  the  Ifith  aeeUon  ia  only  for  the 
purpose  of  placing  a  condition  thereon 
which,  as  matter  of  fact,  never  haf^Mned, 
and  whieh,  thereforo,  never  beesme  vsated, 
and  to  provide  that  the  termination  of  that 
'ig^it  should  not  otherwiss  affect  the  corpor- 
ate existence  estate,  powers,  or  pririlegea  of 
the  oompany.  Thia  reference  to  the  mcln- 
■tve  right  conferred  first  by  the  Sd  section 
Is  followed  by  the  prorision  above  set  onti 
providing  that  "the  stock  of  the  said  eom- 
pany and  its  branches  ahall  be  exempt  from 
taxation  lor  and  during  seven  years  from 
and  after  the  completion  of  said  railroads, 
any  of  them,  and  after  that  shall  be  sub- 
ject to  a  tax  not  exceeding  Vi  of  1  per  cent 
per  annum  on  the  net  proceeds  of  their  In- 
vestmsnt."  "After  that"  obviously  refers 
to  the  last  limitation, — the  termination  of 
ption  period,— and  it  would  be  an 
Indefensible  construction  to  construe  the 
words  as  referring  it  to  the  thirty-six -year 
limitation  of  the  exclusive  right  regulated 
by  the  preceding  part  of  the  same  section. 
Coming  now  to  the  question  as  to  what 
is  the  meaning  and  scope  of  the  partial 
exemption  found  in  tliis  clause,  we  are  con- 
fronted, first,  with  the  contention  that  only 
the  shares  in  the  hands  of  shareholders  are 
within  either  the  Bret  or  second  clausa  of 
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thii  contract,  and  tbat  the  aitii«  property 
of  tho  company  is  aubjeet  to  the  texing 
power  of  the  itate,  unaffected  hy  an;  con- 
tract for  any  etipulated  form  of  limited 
tazattou.  Thie  claim  !■,  of  coutm,  bottomed 
on  the  coDtention  that  "stock  of  the  said 
company  and  its  branches"  refers  to  and 
means  only  the  shares  in  the  capital  stock 
held  by  the  shareholders,  and  thst  the 
benefit  of  the  stipulation  was  intended  foi 
Uie  shareholders  in  their  character  as  such. 
The  word  "stock"  Is  not  uniformly  used 
to  designate  the  capital  of  a  corporation, 
^  although  its  primary  nieaning  is  capital,  in 
N  whatever  form  it  may  be  invested.  Indeed, 
•  it  is,  not  at  ail  unusual  fa>  find  the  word 
used  synonymously  with  "shares,"  and 
meaning  the  certificates  issued  to  subscrib- 
ers to  the  company's  stock.  It  is  therefore 
important  to  look  at  the  connection  in 
which  the  word  is  used  when  an  eiemption 
or  aubstituted  method  of  tazaUon  is  involved, 
to  see  whether  tiia  legislative  intent  was  to 
exempt  the  capital  of  the  company,  in 
whatever  form  invested,  or  the  shares  of 
stock  in  the  bands  of  the  Shareholders. 
Powers  V.  Detroit,  0.  H.  &  M.  R.  Co.  201 
U.  8.  G43,  556,  GO  L.  ed.  860,  866,  26  Sup. 
Ct  Rep.  6Sa.  There  la  an  obvious  dis- 
tinction between  the  capital  stock  of  an 
Incorporated  company  and  the  "sbarea"  of 
the  company.  The  one  is  the  capital  upon 
which  the  business  Is  to  be  undertaken,  and 
ia  represented  by  the  property  of  every 
kind  acquired  by  the  company.  Shares  are 
the  mere  certificates  which  represent  a  sub- 
scriber's contribution  to  the  capital  stock, 
and  measure  his  interest  in  the  company. 
The  charter,  plainly  enough,  recognired  this. 
Thus,  in  the  3d  section,  it  la  provided  that 
"the  stoofe  of  the  company  .  .  .  shall 
consist  of  IS.OOO  shares  of  SlOO  per  share, 
and  the  said  company  to  be  formed  on  th^t 
oapiial."  By  a  later  section  tha  timea  and 
places  for  taking  subscriptions  are  defined, 
"so  that,  on  summing  up  the  whole,  it  may 
appear  whether  the  etock  is  fllled  up^  or 
faile  ehort  of  the  aforeeaid  capital."  In 
the  Tth  section  we  And  the  interest  of  the 
Bubecribers  to  the  "stock"  recognized  and 
described  as  shares,  while  the  capital  of  the 
company  in  which  he  holds  such  shares  is 
described  as  "the  stock  of  the  aaid  com- 
pany." Thus,  each  subscriber  is  given  "a 
number  of  votes  equal  to  the  numl>er  of 
eharet  he  may  hold  in  the  ttook  of  tha  ewn- 
pany."  That  "stock,"  aa  used,  meana  "capi- 
tal," In  whatever  form  invested,  appropriate 
to  the  purpose  of  the  company,  is  also  plain- 
ly evidenced  by  the  provision  that,  after  the 
total  exemption  period,  this  stock  shall  be 
subjected  to  a  s  peel  lie  tax  "on  the  net 
proceeds  of  their  investments."  It  has 
been  suggested  that  by  "their  investments" 


waa  meant  the  Investmenta  of  the  share- « 
holders  in  the  eompany's  ato^.  Thia  Inter-  ^ 
pretation  is  boMd  npon,the  use  of  the  plural* 
"their;"  but  in  many  places  in  thia  same 
charter  the  company  is  referred  to  In  tha 
plural.  As  this  same  act  provides  for  tha 
organization  of  one  or  more  companies  to 
construct  branch  lines,  and  extends  to  them 
tha  same  tax  exemption,  it  Is  grsmmatically 
correct  to  read  "their"  as  referring  to  thia 
plurality  of  companies.  That  "stock"  in 
the  first  clause  means  capital,  and  "their  In- 
vestments," the  property  Into  which  the 
company's  capital  has  gone,  seems.  In  any 
view  you  take  of  it,  the  most  rational  in- 
terpretation of  the  matter.  That  the  only 
mode  of  taxation  stipulated  for  after  the 
period  of  total  exemption  Is  a  tax  upon  the 
net  income  of  the  company^  proper^  is 
seemingly  the  plain  and  obvious  meaning  of 
this  contract  That  this  Is  the  way  in 
which  It  has  been  read  and  interpreted  by 
everybody  who  has  had  to  do  with  the  mat- 
ter of  taxation  in  an  official  way  since  184S, 
when  the  railroad  seems  to  have  been  fin- 
ished, afi'ords  strong  evidence  that  this  con- 
struction accords  with  the  intent  of  tha 
charter.  Aside  from  at  least  sixty  years 
of  legislative  and  executive  acquiescence  in 
reading  this  partial  exemption  aa  applica- 
ble to  the  capital  stock  of  the  eompany, 
there  has  been  a  series  of  cases  decided  by 
the  supreme  court  of  Qeorpa  which  in- 
volved the  meaning  of  this  clause.  In  each 
case  the  court  haa  held,  either,  that  the 
whole  of  the  capital  waa  exempt  In  what- 
ever form  invested,  or  ao  much  of  the  in- 
vestment as  corresponded  in  value  to  the 
authorized  capital  stock.  Augusta  v. 
Georgia  R.  ft  Bkg.  Co.  26  Oa.  651,  042,  at 
teq.j  State  v.  Georgia  R.  ft  Bkg.  Co.  54  Ga. 
423;  Goldsmith  v,  Georgia  R.  Co.  62  Oa. 
485. 

In  the  esse  of  State  v.  Georgia  R.  ft  Bkg. 

I.  cited  above,  the  court  held  that  the 
act  of  1874,  which  sought  to  assess  an  ad 
valorem  tax  against  the  property  of  the 
railroad  company,  was  void,  as  in  viola- 
tion of  the  obligation  of  a  contract  by,, 
which  the  state  was  limited  to  a  tax  which  R 
should  not  exceed  1  per  cent  "on  itSteam-* 
ings."  Goldsmith  v,  Georgia  R.  Co.  Is  re- 
lied upon  as  overruling  the  earlier  ease. 
But  this  is  a  miataJ^e  for  more  than  one 
m.  That  case  was  dismissed  for  want 
of  jurisdiction  over  the  subject  of  the  legal- 
ity or  illegality  of  the  tax  resisted.  Henoe^ 
all  that  was  said  about  the  taxablU^  of 
the  appellee's  property  under  this  charter 
exemption  was  o6iter.  But  so  far  as  the 
question  of  the  applicability  of  this  partial 
exemption  to  the  capital  of  the  company, 
as  invested  in  its  railroad.  Is  eonoemed,  tha 
opinion  distinctly  accepts  the  former  eaas 
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«■  ft  aettleiiient  of  the  queation.  KefBrring 
to  the  formar  nM,  Mr.  JmtiM  Bloeklsf 
Mid: 

"It  leeiDS  to  baTA  been  the  purpoae  of 
tkii  court  to  hold  in  H  Oft.  423,  that,  oxoept 
aa  to  stock  iaaued  under  tha  amendment  of 
180B,  authorizing  the  Clayton  branch,  the 
limit  put  by  the  charter  of  the  Oeorgla 
Kailroad  &  Banking  Company  upon  the  tax- 
ing power,  extendi  to  all  the  capital  itock 
«f  the  corporation  ai  a  railroad  company, 
and  ia  irrepealable.  Theae  queationa  were 
fairly  inrolved  in  that  caae,  and  the  ad- 
jndicatlon  of  them  there  announced  onght 
to  be  accepted  aa  final." 

That  Mr.  JuaUce  Bleckley  afterward  «on- 
eluded  tliat  the  former  oaae  bad  not  oon- 
■idered  or  decided  whether  any  exceaa  of 
▼alue  of  property  orer  the  amoont  of  tliB 
authorized  and  exempt  capital  would  be 
mbject  to  an  ad  valorem  tax  ia  true;  but 
that  does  not  detract  from  the  recognition 
of  the  former  aa  an  authoritative  opinion 
upon  the  point  that  the  exemption  waa  of 
the  capitol  of  the  company. 

We  coma  now  to  the  queatloa  aa  tc 
whether  ao  much  of  the  Talus  of  the  com- 
pany'a  railroad  and  appurtenances  aa  ex- 
ceeds in  value  the  amoont  of  the  authorlced 
«apitol  stock,  under  the  chartor  and  amend- 
ments prior  to  1S63,  ia  aubject  to  taxation 
H  other  property  of  like  character,  under  the 
law  of  the  state.  Thia  value  "it  is  admitted 
exceeds  by  four  milliona  of  dollars  the 
M  nominal  value  of  the  caaital  stock  of  said 
"company,"  wbich  exceaa,  it  is  further  eon- 
■  ceded,  haa  been  "the. result  of  natural  in- 
crease in  the  value  of  said  property,  and 
by  renewals,  alterationa,  and  betterments 
of  the  same,  from  time  to  time,  by  aaid 
company." 

That  this  ia  the  true  and  proper  method 
ol  taxation,  admiasible  under  the  charter 
exemption,  has  been  urged  upon  several 
grounds.  First,  it  is  said  that  this  con- 
struction irns  given  this  very  chartor  in 
Goldsmith  v.  Georgia  B.  Co.  heretofore 
cited,  and  the  appellants  plead  the  judg- 
ment in  that  suit  as  re*  judicata.  Con- 
fessedly, if  this  is  a  good  plea,  it  must 
operato  not  only  for  the  purpose  for  which 
tt  baa  been  interposed,  bat  will  be  entirely 
fatal  to  the  claim  that  the  exemption  now 
in  question  has  expired,  or  that  it  extended 
only  to  the  shares  in  the  handa  of  share- 
holders. 

The  opinion  In  that  caae  doea  so  eonstrue 
the  exemption,  but,  m  we  have  already 
shown,  the  case  went  off  wholly  upon  the 
question  as  to  whether  the  trial  court  had 
any  jurisdiction  of  the  question,  and  the 
opinion,  after  construing  the  elauae  here 
involved,  passed  on  to  Uiie  matter  as  to 
whether  the  question  could  be  made  under 


the  statutory  remedy  resorted  to  by  tlio 
company,  and  concluded  by  holding  that, 
whether  the  railroad  company  had  been 
taxed  illegally  or  not,  the  court  below  ought 
to  have  dismissed  the  proceeding  tar  want 
of  jurisdiction,  and  that  the  remedy,  if 
any,  was  by  bill  in  equity.  Accordingly, 
the  judgment  which  the  supreme  court  en- 
tered was  one  which  reversed  the  judgment 
below,  and  directed  that  the  proceeding  be 
dismissed  for  want  of  jurisdiction.  Tfaia 
judgment  in  no  way  involved  the  construa- 
tion  of  this  exemption  contract,  nor  the 
liability  of  the  Georgia  Railroad  Company 
to  taxation  upon  Ito  property,  or  other> 
wise,  and  does  not,  therefore,  have  any  ef> 
fleacy  as  an  estoppel.  There  was  therefore 
no  error  in  the  ruling  of  the  circuit  court 
that  this  plea  was  bad.  Upon  the  other 
hand,  when  the  plea  of  estoppel  just  dis- 
posed of  came  in,  the  complainante  amended 
their  bill  and  set  up  the  judgment  in  the  ^ 
earlier  ease  of  Btoto  t.  Georgia  R-  k^ 
Bkg.  Co.  supra,*  as  an  adjudication  con-  > 
eluding  not  only  the  olaim  that  the  exemp- 
tion was  only  of  the  shares  in  the  hands 
of  shareholders,  but  as  an  adverse  decision 
of  this  claim  that  only  so  mneh  of  the 
"investmenta"  of  the  company  were  exempt 
from  a  general  ad  valorem  tax  as  equalled 
in  value  the  authorized  capitel  stock  of  the 
company  under  the  chartor  and  smendmenU 
prior  to  1803. 

But  in  Georgia  R.  A  Bkg.  Co.  v.  Wright, 
124  Oa.  GOa,  63  8.  E.  261,  the  supreme  oourt 
of  Georgia  seema  to  have  deflnltely  decided 
that  a  judgment  in  a  anit  to  collect  a  tax 
assessed  for  one  year  ia  not  a  bar  to  a  anit 
for  taxes  subsequently  assessed  for  another 
year,  although  the  question  decided  in  the 
first  caae  ia  the  same  question  upon  which 
the  second  suit  must  be  also  decided. 

This  court,  as  is  well  settled,  accords  to 
a  judgment  of  a  stote  only  that  eftect  given 
to  It  by  the  court  of  the  state  in  which 
it  was  rendered.  Union  ft  Flantora'  Bank  r, 
Memphis,  Ifie  U.  S.  71,  47  L.  ed.  712,  83 
Sup.  Gt.  Rep,  QM ;  Covington  v.  First  Nat. 
Bank,  198  U.  8.  100,  49  L.  ed.  903,  ZS  Sup. 
Ct.  Rep.  se2. 

We  shall  therefore  disregard  this  plea, 
and  determine  the  matter  upon  its  merite, 
giving  to  the  decision  of  the  Georgia  oourt 
consideration  only  as  an  authority. 

Coming,  then,  to  the  question  on  ite 
merits:  Under  the  original  charter  and  cer- 
tain amendments  there  exiate  to-day  an 
authoriced  capitol  stock  of  $4,150,000.  This 
leaves  out  of  acconnt  a  small  increase  nn- 
der  a  later  act,  aggregating  440  shares, 
which  capitol  is  subject  to  taxation  and  Is 
not  now  in  dispute.  The  railroad  property. 
Including  ite  railway,  depote,  equipments, 
and  appurtenance*  proper,  has  a  present 
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T«.)ne  at  aome  four  millioni  of  dolUn  in 
«iceu  of  the  authorized  capital.  Now  the 
ooctention  ii  that,  to  the  extent  of  this 
•xcsBB,  the  property  of  the  company  is  &»- 
teuable  and  taxable  aa  other  property. 
There  is  not  much  to  be  gained  by  the  ref- 
erence to  FarringtoD  v.  Tenneaaee,  OS  U.  B. 
fiST,  24  L.  ed.  500,  and  Bank  of  Ckiiiimerce 
T.  TenneMee,  IGl  U.  8.  134,  137,  40  L.  ed. 
645,  647,  16  Sup.  Ct.  Rap.  466,  where  eonie- 
^  thing  is  aald  in  an  argiunentatiTe  nay 
M  about  the  taxability  of  a  ttank'a  surplus 
•  whose  capital  waa  exempt.  That. might 
well  he  if  the  bank  abould  ehooM  to  enlarge 
ita  actual  capital  In  the  buaines  by  uiing 
profits  as  capital  laitcad  of  distributing 
them  as  profits  to  the  shareholders,  where 
the  eiemptJDU  waa  of  a  apecific  amount  of 
capital.  The  facts  in  this  eaae  are  ao  dif- 
ferent from  the  ease  preaented  of  a  bank's 
surplua  as  to  make  the  illustration  of  little 
value,  even  if  ft  were  settled  that  in  all 
caaes  a  bank'a  aurplns  would  be  taxable 
although  its  capital  waa  exempL  We  have 
here  nothing  which  oorreaponda  very  closely 
to  a  bank's  surplus.  An  investment  made 
nearly  sevenly-flve  years  since,  of  (4,156,000, 
has  now  a  value  of  (4,000,000  in  ezceas  of 
that  cost.  The  property  is  the  same  prop- 
erty. The  conceded  fact  ia  that  through 
renewals,  alterations,  and  betterments  made 
from  time  to  time,  and  the  natural  increase 
in  the  value  of  the  road,  thia  appreciation 
baa  coma  about.  There  has  been  no  sug- 
geation  that  there  has  bean  any  hiding  away 
of  capital  added,  by  either  new  atoek,  or 
by  the  uae  of  bonds  or  other  forma  of 
credit,  nor  that  the  tmproramenta  mads 
from  Um«  to  time,  called  "renewals,  al- 
terations, and  bettarmenta,"  have  been 
other  than  the  neceaaitiea  of  an  enlarging 
busineaa  and  the  improved  maintenance  nat- 
urally demanded.  There  la  no  suggestion 
that  there  haa  been  any  bad  faith  in  cover- 
ing up  taxable  assets  under  cover  of  aaaeta 
immune.  Mobile  ft  0.  R.  Co.  t.  Tenneeaee, 
163  U.  B.  48S,  606,  38  L.  ed.  793,  800,  14 
Sup.  Ct.  Rep.  968. 

After  all,  the  preelea  qnaation  Is  whether 
the  legialative  purpose,  aa  expreaaed,  was 
that  the  railroad  Incorporated  ahoold  pay 
no  tax  except  one  based  upon  net  proflta 
of  operation,  or  waa  it  the  intention  that 
a  specific  amount  of  capital  only  should  be 
ao  relievedT  Undoubtedly,  the  atate  did 
not  intend  that  any  other  eapital  than  that 
authorized  and  Inveated  directly  In  thia 
apeciflo  railroad  should  be  Immuna.  That 
la  plain  by  the  expreas  limitation  of  the 
charter.  But  ia  there  any  contingency  un- 
der which  thia  particular  railroad  la  to  be 
subject  to  any  other  taxation  than  one 
measured  by  the  amount  of  its  net  profitsl 
Tba  contract,  though  one  for  a  parUal  wt- 


emption  from  taxation,  may  nevertheleai  |J 
be  reai^in  the  light  of  the  purpose  sought  to  * 
be  accomplished  and  the  public  policy  en- 
tertained at  the  time.  That  is  true  of  thia 
aa  well  aa  other  contractaj  namely,  that  tb» 
meaning  may  be  diaooveral  by  regard  to  at- 
tendant circumstances.  That  the  intent  waa 
to  exempt  a  eapital  aggregating  $4,166, 000» 
is,  for  the  purpoae  of  the  preaent  queation, 
the  neceasary  foundation  of  the  claim  noir 
being  looked  at.  That  was,  at  the  beginning, 
mere  anbacribera'  promisea  to  pay;  next, 
money  in  the  treasury  of  the  company. 
While  money,  the  charter  says,  it  may,  until 
needed,  he  invested  "in  the  public  stock  ot 
the  United  States  or  ot  the  state  of  Qeorgia.' 
But  thia  capital  waa  intended  to  be  the 
only  meana  by  which  thia  line  of  railroad 
waa  to  be  constructed  and  equipped.  Thua, 
the  original  capital  was  fixed  at  one  and  a 
half  million  dollara,  with  power  to  enlarge 
same,  "ao  aa  to  make  their  capital  adequate 
to  the  work."  Thia  power  ot  increase  doeft 
not  aeem  to  have  been  regarded  aa  clear 
enough,  and  when  an  authorized  axtenaion 
of  the  work  demanded  more  capital  tho 
charter  was  amended  ao  aa  to  Increase  11 
to  (4.000,000,  "to  meet  exeeas  of  coat  of 
road  over  preaent  caiHtaL"  To  insure  V» 
completion  of  the  anthoriud  road  within 
the  limit  of  the  fixed  capital,  it  waa  pro* 
vided  that  the  engagements  ot  the  compaaf' 
should  not  exceed  the  company's  capitala 
and  that  the  officers  and  directora  wb» 
ahould  contract  befond  that  eapital  abonlA 
be  Jointly  and  aeverally  liable  to  the  eon- 
traotors  and  to  the  corporation.  Finally^ 
no  power  waa  given  to  iaaua  bonds,  the  usual' 
incident  to  any  modem  railway  construo- 
tion.  From  the  plain  purpose  that  tUft 
authorized  caj^ta]  should  be  adequate  to 
the  construction  and  equipment  of  a  par* 
ticular  railroad,  it  is  plainly  Inferable  that 
that  railroad  ahould  be  subject,  after  a 
time  of  complete  immunity,  only  to  a  tax 
upon  the  profit  of  Its  operation.  That  rail- 
road  la  the  product  of  the  Inveatment  of 
the  authorized  capital,  and  is,  as  such,  mb* 
jeot  only  to  a  tax  baaed  upon  its  "net  pro- 
ceeda."  Thia  plan  of  tax  upon  net  eaminga  «». 
ia  quite  Inconaiatent  with  any  other  form  {^ 
of  taxation,  and  la*  abaolutaly  independent  * 
of  any  queation  aa  to  whether  the  proper^ 
thua  taxed  only  upon  Its  proflta  should 
have  a  leaa  or  greater  value  than  ths  capital 
invested.  A  tax  upon  earnings  la  a  tax 
which  at  last  covers  and  includes,  unless 
double  taxation  is  intended,  all  proper^ 
necessarily  held  and  used  to  make  that  in* 
come.  Including  the  enjoyment  of  Its  fran- 
chiaea.  It  ia  not  to  be  presumed.  In  tba- 
light  of  the  public  policy  of  the  time,  that 
the  atate  intended  that  thia  pioneer  rail- 
road should  be  subjected  to  any  form  «f.' 
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tkxat!!)!!  of  property  vblch  produced  the 
binble  Income.  Stata  t,  WcBtam  A  A.  R. 
C«.  OS  Ga.  BS3,  GST. 

We  are  therefore  of  opinion  that  thti 
property  is  not  lubject  to  any  other  method 
of  taxation  than  that  of  the  ipeclal  lystem 
■Upulated  for  bj  the  contract,  and  that  the 
act  of  the  Georgia  legislature,  in  ao  far 
aa  ft  provides  for  an  ad  valorem  tax  upon 
any  part  of  this  inTestcd  capital  of  the 
Georgia  Railroad  k  Banking  Company,  does 
impair  the  obligation  of  the  contract. 

But  it  ia  said  that  the  tax,  ao  far  as  im- 
poaed  upon  the  tranchiae  of  thie  company, 
ia  not  in  derogation  of  the  charter,  and 
that  tho  decree  below  should  be  modified 
in  this  particular. 

U  we  are  right  In  aonatntliig  the  tax  M 
one  upon  net  income  as  a  substitute  for  a 
[H-operty  tax,  the  franchiM  may  no  more 
ba  taxed  than  any  other  property  appro- 
priate to  the  operation  of  the  road.  When 
the  state  gTive  up  the  right  to  levy  and 
collect  a  property  tax,  and  to  take  in  sub- 
atitutfoD  a  tax  upon  the  annual  net  proflt, 
it  gave  up  the  right  to  tax  the  franohlae 
of  the  company  as  certainly  aa  it  gave  up 
the  right  to  tax  Ita  railroad.  The  Georgia 
act  taxing  franchises  trtata  the  franchise  aa 
property,  and  requires  that  "they  shall  be 
ntumed  and  valued  la  the  same  way  aa 
nturna  are  made  t^  railroads  of  their 
phyilcal  property  ■  .  ."  And  that  "all 
franchises  of  value  shall  be  returned  for 
taxation  and  taxed  as  other  property." 
That  a  law  which  imposea  a  tax  upon  tba 
^  franchise  of  a  railroad  company  wfaoM 
A  property  is  exempt  from  taxation  Is  a  law 
•  In  derogation  of  the  exemption  eontract>ls 
well  settled.  Wilmington  ft  W.  K.  Co,  t. 
field,  13  Wall.  264,  20  L.  ed.  SCB;  Qnlf  & 
&  I.  R.  Co.  V.  Hewea,  1S3  U.  S.  «7,  77, 
40  L.  ed.  B7,  01,  E2  Sup.  Ct.  Kep.  SB. 

Included  in  the  total  mileoge  owned  and 
operated  by  the  appellee  railroad  oompsny 
la  a  line  18  miles  long,  known  as  the  Wash- 
ington branch.  Th«  company  has  all  along 
claimed  that  this  branch  road  was  within 
the  partial  exemption  olanse  of  Its  original 
«harteT,  granted  in  1833.  So  far  as  ap- 
pears from  this  transcript,  this  claim  has 
sot  before  been  challenged,  though  no  dla- 
tlnct  issue  seems  ever  to  have  been  mada 
In  respect  to  its  exclusion  by  reaaon  of 
the  l^slation  under  which  that  branch 
was  acquired.  Neither  does  the  answer 
«f  the  comptroller  in  this  ease  claim  or 
set  out  any  differenos  betwMn  the  tax 
exemption  applicable  to  the  other  parts  of 
the  appellee's  railroad  and  this  Washing- 
ton branch,  and  the  decree  of  the  eourt  be- 
Imr  expressly  finds  that  the  original  ehartar 
^wniption  includes  this  Washington  branch. 
But  the  general  denial  that  any  part  of  the 


properl;  of  the  railroad  eompany  was  «^ 
empt  from  ad  valorem  taxation  may  well  ba 
regarded  as  oorerlng  tha  parts  which  main 
up  the  whole.  To  tbs  decree  holding  tba 
Washington  branch  exempt,  the  comptroller 
has  moreover  assigned  error,  based  upon  the 
legislation  under  which  that  branch  waa 
constructed.  The  right  of  exemption 
claimed  for  this  branch  was,  however,  dia- 
tinctiy  put  In  issue  by  the  counties  of 
Wilkei  and  Tnlliafern,  which,  for  this  par* 
pose,  were  allowed  to  intervene,  having  a 
direct  interest  due  to  the  fact  that  that 
branch,  passing  through  those  counties 
would  be  subject  to  county  taxation  if  not 
within  the  tax  exemption  cIsum.  These 
counties  have  appealed  from  tlie  decree  be- 
low and  assigned  error  also. 

The  first  legislative  enactment  in  r^ard 
to  the  construction  of  the  Washington 
branch  road  seems  to  have  been  in  the  act 
of  1833;  but  nothing  was  aver  done  under 
that.  The  same  may  be  said  in  reference  to 
another  act  passed  in  I83d.  In  December^ 
IStS,  an  act  was  passed  in  these  words: 

"The  power  heretofore  granted  to  thaw 
Gaorgia  Railroad*  ft  Banking  Company  ta7 
construct  a  branch  of  their  road  to  Washing- 
ton, in  the  county  of  Willcei,  be,  and  the 
same  is  hereby,  revived  and  authorized  to 
be  eieri.*3cd  by  said  company,  provided  that 
the  amount  of  the  increased  Stock  of  said 
oompany  (1200,000)  shall  not  he  exempt 
from  taxation  as  is  secured  to  the  present 
stock  by  the  latter  clsusa  of  the  ISth  aeo- 
tlon  of  the  charter  of  said  company,  but 
shall  be  aubjeet  to  sneh  tax  aa  the  hgla- 
lature  may  hereafter  impose." 

But  this  was  a  section  in  an  act  amend- 
ing the  charter,  and  was  never  accepted. 
See  26  Oa.  SSI,  BS4.  At  the  aame  legia- 
lative  session,  on  February  S,  1860,  aa- 
other  act  was  passed  in  these  words; 

"That  [naming  incorporators]  be  and  they 
are  hereby  authorized  to  build,  eonstructi 
and  keep  a  plank  or  railroad  from  the  town 
of  Washington,  in  Wilkes  county,  to  soma 
point  on  the  Georgia  Railroad  ft  Banking 
Company's  railroad,  and  for  that  purpose 
shall  ba  authorised  to  create  and  receive  by 
subscription  a  oapital  stock  not  exceeding 
9200,000,  and  shall  be  authorised  to  exer- 
cise all  the  powers  and  pririlegaa  conferred 
by  the  act  of  the  general  asaembly  passed 
In  tha  year  1833,  to  incorporate  the  Georgia 
Railroad  Company,  and  shall  be  under  all 
the  liabilitiea  and  restrietlons  ther^  ecoi* 
Ulned." 

So  far  as  we  ean  discover,  the  only  1^^ 
lative  authority  for  the  eouatructlon  or 
acquirement  of  a  branch  railroad  to  Wash- 
ington, accepted  or  acted  under  by  it,  U 
found  in  the  act  ol  Jenuoij  21,  18S2,  en- 
titled, "An  Act  to  Anthorisa  tha  Conaolid^ 
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tlon  o(  tha  Btoeki  of  tha  Gm^a  R«llrc«d 
A  Banking  Company  and  of  the  Waihinghin 
Railroad  or  Plank  Road  Company,  Incorpo- 
rated February  the  Fifth,  Eightean  Hundred 
and  Fifty,  and  for  Other  Purpoaea."  Tlie 
lit  Mction  of  that  act  proTides: 

"That  the  Georgia  Railroad  &  Banlclng 
Compaoy  and  the  Waabington  Rail  or  Plaiilf 
Road  Company  be  authorized  and  em- 
powered  to  eonaolidate  their  stocka,  tha  aaid 
n  Georgia  Railroad  &,  Banking  Company  iaan- 
7ing  atocka  in  their  laid, company  to  tha 
atockholdera  of  the  Washington  Railroad  or 
Plank  Road  Company,  on  terms  of  equality 
with  the  general  atockholdera,  in  amount 
•qnal  to  the  amount  held  by  theiu  reapeeti 
ly  in  the  stock  of  the  Washington  Railroad 
or  Plank  Eoad  Company,  and  that  the  two 
eompanies  aforeaaid,  after  the  consolidation 
of  their  atocka,  ahall  be  known  aa  one 
corporate  body,  under  the  name  and  style  of 
the  Qeorgia  Railroad  &  Banking  Company, 
and  that  said  corporate  body  ahall  be 
autborited  to  exerciae  all  tha  powers  and 
privileges  conferred  by  esiating  laws  upon 
the  Georgia  Railroad  A  Banking  Company, 
and  be  under  all  the  liabilities  and  restrie- 
tlona  imposed  on  the  same." 

That  this  eoneolidation  neither  ex- 
tinguished the  Georgia  Railroad  A,  Banking 
Company,  nor  deprived  It  of  any  of  its 
powers,  privileges,  or  jmmunitlea,  is  plain. 
No  Buch  rcBult  has  been  claimed.  Nor  is  it 
claimed  that  It  thereby  loat  any  tax  exemp' 
tlon  which  it  then  had.  The  act  author- 
izing the  consolidation  i*  substantially  like 
that  under  which  the  Central  Railroad  A, 
Banking  Company  waa  conaolidated  with  the 
Macon  Bailroad,  considered  in  Central  R. 
*  Bkg.  Co.  T.  Georgia,  92  U.  S.  OM,  23  h. 
ed.  707,  where  it  waa  held  that  the  tax 
exemption  which  the  Central  Railroad  had 
enjoyed  continued  after  oonaolidation  in 
respect  of  the  property  of  that  company,  but 
that,  as  the  Macon  company,  eonsotidated 
with  It,  had  no  exemption,  its  property  con- 
tinued subject  to  taxation.  That  the  Wash- 
ington Railroad  or  Plank  Road  Company 
would  go  out  of  existence  when  this  merger 
was  accomplished  is  plain;  it  was,  indeed, 
absorbed  by  the  Georgia  company.  The  pur- 
pose waa  to  vest  in  the  latter  all  of  the 
rights,  powers,  and  privileges  of  the  merged 
company  without  diminishing  or  enlarging 
them.  See  what  is  aaid  by  Chief  Justice 
Fuller  in  commenting  apon  a  aimilar  merger 
in  Wilmington  &  W.  R.  Co.  v.  AUbrook,  146 
U.  8.  279,  30O,  36  L.  ed.  972,  BSO,  13  Sup, 
Ct.  Rep.  72. 

Did  the  WasIiingtoQ  Railroad,  before  eon- 
eolidation, poEsese  any  contract  tax  exemp- 
««on? 

M     The  claim  that  it  did  la  based  upon  the 
■  provision  in  the*act  under  which  it  waa  in- 


oorporatad,  providing  that  it  ahould  "b* 
authorized  to  axereiae  all  the  powera  and 
privllegea  conferred  by  the  act  of  the  general 
aasembly,  paiaed  in  the  year  1S33,  to  in- 
corporate the  Georgia  Railroad  Company, 
and  shall  ba  under  all  the  lisbilitiea  and  ra- 
strictlona   therein   contained." 

The  queation,  then,  ia  whether,  under  tha 
power  "to  ewaroue  all  the  poioara  and 
prMlegn  [iUlIea  oura]  conferred  by"  tha 
act  Incorporating  the  Georgia  Railroad  Com- 
pany, the  immunity  from  any  other  tax  than 
one  baaed  upon  a  given  per  cent  of  annual 
net  profits  was  granted  to  that  company. 
The  affirm ativa  of  this  proposition  finds 
some  support  in  the  cases  of  Humphrey  t. 
Peguea,  18  Wall.  244,  21  L.  ed.  326;  Cheaa* 
peake  &  O.  R.  Co.  v.  Virginia,  94  U.  S.  718, 
24  h.  ed.  310;  Southwestern  R.  Co.  r. 
Georgia,  92  U.  a  678,  note,  23  L.  ed.  762, 
and  Tennessee  v.  Whitworth,  117  U.  8.  139, 
29  L.  ed.  833,  Q  Sup.  Ct.  Rep.  649.  In  later 
cases  this  doctrine  of  a  legislative  transfer 
of  a  tax  immunity  under  the  term  fran* 
cbiae,  powers,  estates,  or  privileges  WM 
questioned.  Thus,  in  Chesapeake  ft  O.  B. 
Co.  T.  Miller,  114  U.  S.  178,  29  L.  ed.  121, 
6  Sup.  Ct  Rep.  813,  a  tax  immunil7  waa 
held  not  to  paas  under  a  mortgage  fora- 
closure  aale,  nnder  the  provision  of  a  stat- 
ute which  authorized  the  purchaaer  to  be- 
come a  corporation,  and  "succeed  to  all  such 
franchises,  rights,  and  privileges"  pert^n- 
Ing  to  the  mortgagor  company.  In  Pieard 
V.  East  Tennessee,  V.  k  G.  B.  Co.  130  U.  8. 
637,  642,  32  L.  ed.  lOSl,  10G3,  9  Sup.  Ct 
Sep.  640,  642,  it  was  held  that  such  an  Im- 
mnnity  would  not  pass  to  a  purehaaing 
company  under  a  decree  enforcing  a  statu- 
tory lien,  where  the  aale,  as  confirmed,  waa 
of  the  "property  and  franchises"  ol  th* 
mortgagor  company.  In  that  caae  it  waa 
aaid: 

"It  la  true  there  are  lome  caees  where  tha 
term  'privil^es'  haa  iMen  held  to  include  im- 
munity from  taxation,  but  that  haa  general- 
ly beui  where  other  provisions  of  the  act 
have  given  such  meaning  to  it  The  latnr» 
and,  we  think,  the  better,  opinion,  is  that 
unless  other  provisions  remove  all  doubt  of 
the  intention  of  the  legislature  to  include 
the  immunity  in  the  term  'privileges'  it 
will  not  be  so  construed.  It  can  have  ita 
full  force  by  confining  it  to  other  granta  to ,. 
the  corporation."  n 

•  In  Wilmington  ft  W.  R.  Co.  t.  Alabrool^  • 
148  U.  S.  27S,  297,  36  L.  ed.  ST2,  970,  13 
Sup.  Ct  Rep.  72;  Keokuk  ft  W.  R.  Co.  v. 
Miasouri,  152  U.  B.  301,  38  li.  ed.  460,  14 
Sup.  Ct  Rep.  G92;  and  Phtcnix  F.  ft  U.  Ina. 
CO.  T.  Tenneesee,  161  U.  8.  174,  40  L.  ed. 
660,  18  Snp.  Ct.  Rep.  471,  the  earlier  caaea 
were  also  much  shaken,  so  far  as  they  tand> 
ed  to  establish  that  a  tax  exemption  wonld 
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be  truuferred  bj  l^aUUn  enutment  oon- 
ferring  upon  ona  road  th«  powers  or  fran- 
cbites  or  privileges  of  another,  in  the 
absence  of  other  language  or  pregnant  cir- 
cutastaDces,  showing  a  plain  intent  to  con- 
fer Buch  exemption. 

But  whatever  doubt  npon  thie  subject 
maj  have  existed  as  to  the  effect  of  the 
transfer  to  one  company  of  the  powara  and 
privileges  of  another  in  conferring  a  tax 
exemption  poesessed  hj  the  latter  ie  set  at 
rest  bj  Eochester  R.  Co.  v.  Rochester,  206 
U.  S.  236,  252,  61  L.  ed.  784,  791,  27  Sup. 
Ct  Rep.  469,  474.  Mr.  Justice  Moody,  after 
reviewing  all  of  the  cases  referred  to  above 
and  others,  eume  the  matter  up  by  saying: 

"We  think  it  is  now  the  rule,  uotwith- 
atanding  earlier  decisions  aud  dicta  to  the 
contrary,  that  a  statute  authorizing  or 
directing  the  grant  or  transfer  of  the 
•privileges'  of  a  corporation  which  enjoys 
]mmnnity  from  taxation  or  regulation 
■hould  not  be  interpreted  as  including  that 
Immunity." 

There  is  an  absence  of  anything  in  the 
history  of  this  branch  railroad  which  points 
to  a  purpose  to  grant  any  exemption  from 
Uxation.  Thus,  in  the  act  of  December  it), 
1849.  reviving  the  authority  of  the  Georgia 
Railroad  &  Banking  Company  to  construct 
Euch  a  branch,  originally  authorized  by 
earlier  acts,  it  was  expressly  provided  that 
the  stock  to  be  Issued  for  the  purpose 
"should  not  be  exempt  from  taxation,  as  is 
secured  to  the  present  stoek  by  the  later 
elause  of  the  l&th  section  of  the  charter  of 
■aid  company,"  etc.  This  provision  was 
probably  the  very  reason  why  the  Georgia 
Railroad  &  Banking  Company  did  not  ao- 
«ept  or  act  under  that  statute.  At  the  same 
•easion  of  the  legislature,  an  independent 
company  was  created  to  construct  and  oper- 
ate the  same  branch  road.  Presumably 
^  with  the  knowledge  of  the  fact  that  the 
n  Georgia  Railroad  &  Banking  Company  could 
•  not  itself  construct  this  road  with  immunity 
from  taxation,  this  act  authorizing  this 
new  corporation  to  build  the  oame  branch, 
declared  that  this  company  should  t>e 
"authorized  to  axroite"  [italics  oura]  "all 
powers  and  privileges"  confurred  by  the  act 
originally  creating  the  Georgia  Railroad  A 
Banlcing  Company.  It  is  one  thing  to  have 
authority  to  "exercise"  all  the  "powers  and 
privileges"  of  another  company,  and  another 
thing  to  enjoy  an  exemption  from  taxation. 
The  "ezerciee"  of  the  "powers  and  privi- 
ties" of  the  company  referred  to  was 
reasonably  essential  to  the  construction  and 
operation  of  the  independent  railroad.  Its 
immunity  from  taxation  was  not.  Bee  14S 
U.  S.  279,  265,  and  Merchants'  Nat.  Bank  v. 
United  States,  101  U.  S.  1,  26  L.  ed.  979. 
Slw  power  of  taxation  is  never  to  be  re- 


garded as  surrendered  or  bargained  away  U 
there  is  room  for  rational  doubt  as  to  the 
purpose. 

Wo  conclude,  therefore,  that  the  Wash- 
ington Railroad  or  Flank  Road  Company 
had  no  exemption  from  taxation  at  the  time 
this  consolidation  occurred.  That  the  con- 
solidating act  did  not  intend  to  confer  an; 
immunity  from  taxation  which  did  not  then 
exist  is  plain.  The  object  was  to  vest  in 
the  Georgia  company  the  property  and 
franchises  and  rights  and  privileges  of  the 
Washington  company.  When  the  Georgia 
company  succeeded  to  ita  property  and 
franchises,  it  did  so  subject  to  whatever 
right  the  state  had  in  the  matter  of  tax- 
ation. The  case  in  this  aspect  is  controlled 
by  Central  R.  i.  Bkg.  Co.  v.  Georgia,  92  U. 
S.  665,  23  L.  ed.  767. 

The  decree  of  the  court  below  is  modified 
so  as  to  exclude  the  18  miles  constituting 
the  Washington  Branch  Railroad,  but  in 
all  other  respects  it  is  affirmed.  The  coats 
of  this  appeal  will  be  divided  bete  wen 
Wright,  Comptroller  General,  and  the 
Georgia  Railroad  t  Banking  Company. 

Aflirmed. 


MOSES  HAAS,  Appt, 

WILLIAM  HENKEL,  United  State!  Mar- 
shal for  the  Southern  District  of  New 
York,  et  aL 

Cbiuinal  Law  (S  113*)— District  fob  Tbi- 
aii—Placi  or  Residence. 

1.  There  is  no  principle  of  eonstituttonal 
law  which  entitles  one  to  ba  tried  for  a 
criminal  offense  in  the  district  where  ha  re- 

[Bd.  Note.— For  othtt  cBSei,  •■«  Orlmlas!  Lav, 
Cent  Dig.   I   232;    Dec.  Dig.  |  111.*] 

Cbihinal  Law  (1  113*)— Dibteict  fob  Tri- 
al —  Offense    Couuitted    in    Sevebal 

DisTaicTS. 

2.  An  olTense  against  the  United  States 
ooromitted  in  more  than  one  district  is,  un- 
der U.  B.  Rev.  Stat,  g  731,  U.  S.  Comp.  Stat 
1001,   p.   686,  cognizable   in  either  district, 

lEKi.  Note.— F'or  other  easeg,  see  Criminal  IMW, 
Cent   Die  I  Z3>:    Dec.  Dls-  1  I13.*l 

OaiuiNAi.  Law    (8  242*)— Reuovai,  fbov 

DiSTBicT  or  Residence. 

3.  A  person  indicted  for  the  same  offense 
in  two  Federal  districts,  one  of  which  is  the 
district  where  he  resides,  may — at  least, 
with  the  consent  of  the  court  of  the  latter 
district— be  removed,  under  U.  8.  Rev.  Stat. 


committed  there. 

[Bd.  Note,— For  other  cases,  see  Criminal  Law, 

Cent  Dig.  1  B09:    Dec   Dig.  I  »£.*) 

Cbiminal  Law  (f  242*)— Rbmovai.  TO  Oth- 
er District  fob  Trial— Sufficienci  of 
Indictment. 
4.  Alleewlione   charging   a   conspiracy   bj 
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wbieli  ui  emploTea  in  ths  BnrMTi  of  StstiB- 
tloa  in  Um  Depsrbnent  of  Agrioulture  wkt 
to  give  his  co-conipiratorB  advuice  inlorma- 
tion  of  thfl  official  cotton  crop  reports,  and 
»  contipirac]'  to  bribe  such  employee  for  tlia 
tame  purpoie,  sufficient!;  show,  for  the  puT' 
pOMi  of  a  removal,  under  U.  S.  Rev.  Stat. 
%  1014,  U.  S.  Comp.  Stat  1001,  p.  710,  to  the 
Diitrict  of  Columbia  for  trial,  the  commis- 
sion within  the  District  of  offeoHes  agaiuet 
the  United  States. 

[Bd.  Nota.— For  otb«r  OMS,  ac«  Criminal  Imm. 
CcuL  Dig.   I  SOB;    D«e.  DIs.  1  Mt.'l 

Ha  BE  A  a   CoHPns   (|   »2»)— Scopb  or   Bb- 
viEw— Pbocbbdinos  to  Rbmovk  to  An- 

OTBEB    FBDERAL    DISTSICT. 

6.  Matters  in  abatement  and  substantive 
defenses  are  not  open  on  habess  corpus  to 
test  the  validity  of  proceedings,  under  U.  S. 
Rev.  Stat,  g  1014,  U.  S.  Comp.  Stat.  IDOl,  p. 
718,  to  remove  to  another  Federal  district 
for  trial  a  person  there  charged  with  an  of- 
fense against  the  United  States. 

EBd.  Note.— FV>r  other  cusi.  lea  Hsbaas  Cor- 
mu.  Cant.  DIr.  tl  SI,  B),  ST-H;    Dec.  Dig.  ;  92.*] 

OBimSAL  Law  (i  242»)— Probable  Cal-se 
FOR  RsiifovAL  TO  Another  Feoebal  Dig- 


6.  The  prima  facie  case  for  the  removal, 
under  U.  S.  Rev.  SUt.  S  1014,  U.  8.  Comp. 
But.  IflOl,  p.  710,  to  another  Federal  dis- 
trict for  trial,  of  a  person  there  charged  with 
an  offense  against  the  United  States,  which 
is  made  by  the  production  of  certified  eopi 
of  indictments  for  conspiracy  against  the 
United  States,  found  by  the  court  of  t1iat 
district,  is  not  overcome  b;  the  introduction 
of  copies  of  indictments  found  by  a  court  of 
the  district  where  the  aceiued  resides,  wliicli 
lay  the  locus  of  the  conspiracy  in  tliat  dis- 
trict. 

[Ed  N'Dle.— For  other  casM,  la*  Criminal  Law, 
Dm:.  Dig.  I  Ul-1 

[No.  367.] 

Argued  January  0,  7,  lOlO.    Decided  Febiu- 
M7  21,  1010. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  refusing 
relief  by  hatieas  eorpni  and  certiorari  to 
a  person  held  in  custody  to  await  an  order 
of  removal  to  the  District  of  Columbia  for 
the  trial  of  indictments  there  pending 
against  him.     Affirmed. 

See  same  case  below,  1GB  Fed.  621. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Nash  Rock  wood,  Henry  E. 
Davis,  and  Max  D.  Steuer  for  appellant. 

Mr.  Jease  C.  Adkins  and  Assistant  At- 
tomey  General   Fowler  for  appelleea. 

•    aMr.  Justice  Lnrton  delivered  the  opinion 
ol  the  court: 

On  Maj  29,  1908,  four  indictments  were 
found  In  tbe  supreme  court  of  the  District 
of  Columbia  against  Moses  Haas  and  cer- 
tain   others,    charging    them    with    having 


eonspir«d  in  the  District  of  Columbia  t* 
defraud  the  United  States,  and  with  hav- 
ing  conspired  to  commit  an  oSeuse  againat 
the  United  Statea,  under  g  5440,  Rev.  StaU 
(U.  B.  Comp.  Stat.  IBOl,  p.  367E).  Bencb 
warrants    were    issued    and    returned    not 

On  the  same  day  four  other  indictmenta- 
were  found  In  the  circuit  court  of  tba 
United  States  for  the  southern  district  of 
New  York  against  the  same  Moses  Eiaaa- 
and  the  others  named  in  the  District  of 
Columbia  indictments,  charging  tbem  with- 
having  conspired  in  the  southern  district  of 
New  York  to  commit  the  same  offenses- 
covered  hj  the  four  District  of  Columbia 
indictment*.  Haaa  appeared  in  the  New 
York  courts  and  gave  bail.  Later  he  waa 
arraigned  and  pleaded  not  guilty,  then  with- 
drew hia  plea  and  entered  a  motion  to  quash, 
which  was  overruled. 

On  June  24,  ISOS,  and  while  this  motion 
to  quash  was  aub  jadice,  proceedings  wer» 
duly  begun  by  the  United  States  district 
attorney  for  the  southern  district  of  New- 
York  before  tbe  United  States  commission- 
er for  the  arrest  of  Haas  and  his  removal 
to  the  District  of  Columbia  for  trial  upoi» 
th«  indictments  there  pending  againat  bim. 
Fending  these  removal  proceedings,  and  ba- 
fore  any  hearing,  the  United  States  district 
attorney  moved  the  cirenit  court  in  which 
the  New  York  indictments  were  pending' 
for  consent  to  tbe  prosecution  of  these  re* 
moval  proceedings,  and  consent  was  granted 
over  the  objection  of  Haas.  This  applica- 
tion was  made  by  direction  of  the  then  At* 
tomey  General  of  the  United  States,  who 
in  an  official  communication,  aaid  "that 
should  the  trial  here  [Washington]  result 
in  acquittal  or  conviction,  the  indictments  ^^ 
in  New  York  will  be  dropped."  Among  ^ 
other,  reasons  for  desiring  the  trial  in  * 
Waahington,  aside  from  mere  questions  of 
convenienee  to  government  officials  and  wit- 
nesses, tbe  Attorney  General  said; 

"1.  The  indictments  charge  a  conspiraey 
on  the  part  of  the  several  defendants  to 
cause  to  be  issued  at  Washington  by  tbe 
Bureau  of  Statistics  for  the  Department  of 
Agriculture  of  false  cotton  crop  reports, 
and  that  Holmes,  who  was  then  asaoclat* 
statistician  of  the  Bureau  of  Statistics,  waa 
to  furnish  to  his  co- conspirators,  in  advanco 
of  their  official  issue,  the  information  to  b* 
contained  in  the  reports.  While,  owing  t» 
the  commission  in  your  district  of  acts  la 
pursuance  of  the  conspiracy,  the  court  tn 
your  district  has  jurisdiction  of  the  offense, 
yet  the  conspiracy  was.  in  all  probability, 
actually  formed  in  WaBhington.  The  falstt 
reports  were  prepared  and  issued  here,  and 
the  advance  information  was  given  nwt 
here.     The  real  situ*  of  the  crime,  then,  im 
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fat  the  Dutript  of  CoIumbU,  vid  Uu  trUli 
■honld  therefora  be  hod  here. 

"2.  The  detendsut  Holme*  has  been  mx- 
tMted  tiiid  U  now  awaiting  trial  on  the  io- 
dietmcDts  pending  in  the  Dlatrict  of  Colum- 
bia. There  an  two  leriei  of  theaa  in- 
dictments, one  Bgainat  Price,  Haas,  and 
Holmes,  and  the  other  agalnat  Haaa,  Feck- 
tiBm,  and  Holmea.  It  would  be  a  great 
convenienea  and  m  vait  saving  to  the  gov- 
«mment  to  trj  the  defGndaQts  together. 
Even  this  would  necessitate  two  trials,  one 
in  each  series.  If  the  nonresident  defend- 
anta  are  not  removed  to  Washington,  four 
trials  would  be  needed, — two  in  Washing- 
ton and  two  in  New  York." 

Upon  the  hearing  before  the  commission- 
er, the  government  put  in  evidence  certified 
«»pies  of  the  four  District  of  Columbia  in- 
dictments, and  proof  that  bench  warrants 
bad  issued  in  that  district  and  returned 
not  found.  The  defendant  admitted  his 
identity,  and  put  in  evidence  copies  of  the 
four  New  York  indictments  and  of  the 
proceedings  had  thereunder.  The  eommia- 
skmer  found  probable  cause,  and  dlncted 
^  that  Haas  be  held  to  await  an  ordar  of  r*- 
^  moral  by  a  district  judge.  Thereupon  a  pe- 
•  tHioD  for  write  of  habeas  corpus  andaeer- 
tiorari  was  filed  in  the  circuit  court,  aver- 
ring that  his  arrest  and  detention  were  i1- 
l^al  and  in  violation  of  the  Federal  Con- 
•titution.  The  circuit  court,  upon  a  full 
hearing,  denied  the  writs  and  remanded  the 
petitioner.  ISS  Fed.  Q2].  This  appeal  was 
thereupon  taken. 

The  facta  stated  present  the  question  as 
to  whether  Haas  could  be  lawfully  removed 
mider  |  1014,  Bev.  Stat.  (U.  S.  Comp. 
SUt.  1901,  p.  716),  over  his  objection, 
pending  the  proeeedinga  against  him  in  the 
•OVthera  district  of  New  York  for  similar 


Section  1014  provides  for  the  arreat  and 
detention  of  any  person,  wherever  found, 
"for  trial"  before  such  court  of  the  United 
States  as  by  law  has  eognizance  of  the 
offense,  and  that  "where  any  offender  or 
witness  ia  committed  in  any  district  other 
than  that  where  the  offense  Is  to  be  tried. 
It  shall  be  the  duty  of  the  judge  of  the 
district  where  such  offender  or  witness  is 
imprisoned  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  hia  re- 
moval to  the  district  where  the  trial  is 
to  be  had." 

Haas  was  arrested  upon  a  warrant  duly 
■worn  out,  charging  liim  with  offenses 
against  the  United  States,  committed  with- 
fa  the  District  of  Columbia.  Copies  of  the 
fndictments  duly  returned  by  a  grand  Jury 
were  put  in  evidence.  That  made  a  prima 
fade  ease,  requiring  detention  until  an  or- 
der of  removal  could  he  applied  for  and 


Issued.  Haaa  Insisted  upon  hla  right  to  be 
tried  in  the  district  of  his  residence,  and 
complained,  with  more  or  leas  Justice,  of 
the  expense  and  hardship  incident  to  a  trial 
in  the  District  of  Columbia.  But  there  is 
no  principle  of  constitutional  law  which  en- 
titles one  to  be  tried  in  the  place  of  bla 
residence.  The  right  secured  by  article  t, 
g  2,  and  the  6th  Amendment  of  the  Con- 
stitution, is  the  right  of  trial  in  the  dis- 
trict "where  the  crime  shall  have  been 
committed."  It,  therefore,  Haas  committed 
a  crime  against  the  United  States  in  the 
District  of  Columbia,  he  had  neither  legal 
nor  constitutional  right  to  object  to  remov- 
al to  the  district  where  the  trial  was  to  be 
had.  Re  Palliser,  ISS  U.  B.  ZB7,  265,  84  « 
L.  ed.  B14,  617,  10  Sup.  Ct.  Rep.  1034.  5 
•  If  the  only  constitutional  right  secured  * 
Is  the  right  to  a  trial  by  jury  in  the  dis- 
trict where  the  crime  was  committed,  there 
is  obviously  DO  invasion  of  either  right  by 
the  election  of  the  government  to  prose- 
cute the  offense  in  any  district  and  "court 
of  the  United  States  as  by  law  haa  cog- 
nizance of  the  offense."  If  the  same  ao- 
ensation  has  been  made  by  grand  juries  of 
different  jurisdictions,  It  would  ba  mani- 
festly the  duty  of  the  proeeeuting  ofilcer  of 
the  United  States  to  determine  in  whidi 
the  offense  was  most  probably  committed, 
and  bring  the  offender  to  trial  there.  Tbna, 
if  the  place  of  tile  formation  of  the  con- 
spiracy tie  doubtful,  end  there  be  some 
facts  pointing  to  one  district  and  some  to 
another,  and  indictments  have  been  re- 
turned in  each,  it  would  be  the  plain  duty 
of  the  prosecution  to  take  steps  to  bring 
the  esse  to  trial  In  that  district  to  which 
the  facts  most  strongly  pointed.  Thla 
seems  to  have  l>een  the  very  sitiwtion  of 
this  ease,  and  the  principal  motive  moving 
the  Attorney  General  to  give  the  instruc- 
tion shown  by  his  letter  to  the  district  at- 
torney for  the  southern  district  of  New 
York.  The  removal  statute  is  plain,  sad 
leaves  no  room  for  the  court  to  make  an 
exception  when  CongresB  has  made  none. 

Has  the  United  States  court  for  the  Dis- 
trict of  Columbia  jurisdiction  over  the  ae- 
cusation  made  In  that  district,  and  is  the 
case  triable  thereT  If  bo,  the  duty  of  the 
commissioner,  assuming  a  showing  of  prob- 
able cause,  was  to  detain,  and  of  the  judge 
of  the  district  to  issne  bis  warrant  for  the 
removal  of  the  accused  "to  the  district 
where  the  trial  is  to  be  had."  The  ease, 
on  principle,  must  be  the  aame  if  the  of- 
fense be  one  which  waa  committed  in  more 
than  one  district.  In  auoh  a  ease,  g  731, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1001,  p.  ESS), 
makes  it  cognizable  in  either.  But,  If  in- 
dicted in  two  or  more  districts,  there  mmt 
be  an  election  aa  to  wliera  the  defendant 


3,Google 


so  SUFREHK  COURT  BEPORTER. 


Oct.Teui, 


•h&ll  be  trieit  Primarily,  thU  ia  th«  right 
ftnd  duty  of  the  Attomej  QenenJ,  or  those 
acting  by  hia  authority.  If  the  election 
require  the  arrest  of  the  accused  In  a  die- 
^  trict  other  than  that  In  which  the  trial 
^  li  to  be  had,  remoral  proceedinga  must,  of 
>  couree,  be  instituted.  •  The  duty  of  the  eom- 
missioner  is  then  limited  to  the  determina- 
tion of  the  single  question  of  whether  a 
prima  facie  case  is  made  that  the  accused 
has  committed  an  offense  against  the  Unit- 
•d  States,  indictable  and  triable  In  the  dis- 
trict to  which  a  removal  is  sought.  There 
is  DO  discretion  reposed  when  such  ■  case 
is  made  out.  That  bail  had  been  given 
would  not  prevent  removal,  for  in  such  a 
situation  the  sureties  would  be  exonerated 
by  act  of  the  law.  Beavers  v.  Haubert, 
198  U.  8,  77,  49  I*  «d.  950,  25  Sup.  Ct. 
Rep.  673. 

But  in  the  ease  before  ns,  tbe  consent  of 
the  circuit  court,  to  which  the  New  York 
indictments  had  been  returned,  was  grant- 
ed. To  say  that  the  accused  had  a  right 
to  a  speedy  trial  of  the  New  York  cases 
may  he  conceded.  If  unreasonable  delay 
should  result  from  continuances  due  to  an 
election  to  try  the  same  accusations  in  an- 
other district,  a  very  different  question 
might  arise,  calling  for  relief  through  ha- 
beas corpus.  But  such  a  possibility  affords 
no  legul  reason  for  denying  the  right  of 
removal.  The  precise  question  has  not  been 
before  raised;  but  in  principle  the  case  is 
within  Ke  Palliser,  136  U.  S.  2ST,  267,  24 
L.  ed.  614,  61S,  10  Sup.  Ct.  Rep.  1034; 
Hyde  T.  Shine,  199  U.  S.  G2,  60  L.  ed.  SO, 
26  Sup.  Ct.  Rep.  760;  and  Benson  t.  Hen- 
kel,  198  U.  8.  1,  16,  49  L.  ed.  919,  924,  25 
Sup.  Ct.   Rep.  669. 

In  the  Palliser  Case,  a  removal  from  a 
New  York  district,  the  residence  of  Palli- 
ser, to  a  Connecticut  district,  was  object- 
ed to  because  the  offense  had  been  commit- 
ted in  New  York,  and  not  Connecticut. 
The  court  said: 

"But  there  can  Ije  no  doubt  at  all  that, 
If  any  offense  was  committed  in  New  York, 
the  offense  continued  to  be  committed  when 
the  letter  reached  the  postmaster  in  Con- 
necticut; and  thst,  if  no  offense  was  com- 
mitted in  New  York,  an  offense  was  com- 
mitted in  Connecticut;  and  that,  in  either 
aspect,    the    district    court    of    the    United 
States  for  the  district  of  Connecticut   had 
jnriadiction   of   tbe   charge  against   the  pe- 
titioner.    Whether  be  might  have  been  in- 
dicted in  Kew  York  is  a  question  not  pre- 
sented by  this  appeal." 
In   Hyde    v.    Shine,  the    fact   that   the 
«  conspiracy  charged  was  one  triable  in  Cali- 
^  fomia,  the  residence  of  the  appellant,  was 
*  not  considered  as  an  answer  to  the  demand 
tor  removal  from  California  to  the  District 


o(  Columbia,  the  question  of  distance  bo- 
ing  the  one  pressed,  and  decided  aa  pra- 
senting  no  obstacle  to  the  legal  right  of  re- 
in Beavers  v.  Haubert,  supra,  the  ap- 
pellant objected  to  removal  from  the  dis- 
trict  of  his  residence  to  another,  to  b» 
there  tried,  because  he  was,  at  the  time, 
under  indictment  In  the  district  of  hia 
residence,  and  under  bail  for  his  appearanca 
for  a  different  offense  against  the  United. 
States.  But  It  was  held  that  this  fact  at- 
forded  no  reason  for  denying  a  removal 
upon  the  election  to  try  the  one  ease  be- 
fore the  trial  of  the  other. 

In  Benson  v.  Henkel,  198  U.  S.  16,  49  L. 
ed.  924,  26  Sup.  Ct.  Rep.  509,  objection  wb» 
made  to  a  removal  to  the  District  of  Co- 
lumbia upon  the  ground  that  tbe  offense.  If 
any,  was  committed  in  California,  and  tliat^ 
under  the  Constitution,  the  appellant  wa» 
entitled  to  a  trial  in  that  jurisdiction.  In 
dealing  with  that  question,  Mr.  Justic* 
Brown   said: 

'The  objection  does  not  appear  upon  th* 
face  of  the  indictment,  which  charges  tb* 
offense  to  have  I)een  committed  within  thi» 
district,  but  from  the  testimony  of  on* 
of  those  clerks  it  seems  tluit  the  money 
was  received  by  him  in  certain  lettera 
mailed  to  bim  from  San  Francisco  and  re- 
ceived in  Washington.  Without  intimating 
whether  the  question  of  jurisdiction  can  be 
raised  in  this  way,  the  case  clearly  fall* 
within  that  of  Re  Palliser,  136  U.  8.  257, 
34  L.  ed.  614,  10  Sup.  Ct.  Rep.  1034,  in 
which  it  was  held  that  where  an  offense  i> 
begun  by  tbe  mailing  of  a  letter  in  one 
district  and  completed  by  the  receipt  of  m 
letter  in  another  district,  the  offender  may 
be  punished  in  the  latter  district,  although 
it  may  be  tltat  he  could  also  be  punished 
in  tbe  former." 

The  nert  abjection  is  that  tbe  District 
of  Columbia  indictments  do  not  charge  any 
offenae  against  the  United  States. 

The  four  District  of  Columbia  indict* 
meuta  charge  two  seta  of  conspiracies.  One 
conspiracy,  charged  in  indictment  No.  ^ 
26,088,  is  averred  to  have  been  formed  be-  ^ 
tween  Haas,  one.Tbeodore  Price,  and  one* 
Edwin  S.  Holmes,  Jr.,  who  was  an  asso- 
ciate statistician  in  the  Department  of 
Agriculture.  The  charge  in  certain  of  these 
counts  is  tliat  tbese  three  defendants  cott- 
epired  to  defraud  the  United  States  by  se- 
cretly obtaining  information  from  Holmea, 
wbidi  he  should  acquire  in  his  official  char- 
acter  as  associate  statistician,  and  should, 
in  violation  of  bis  official  duty,  give  out 
secretly  to  his  co-conspirators,  as  to  the 
probable  contents  of  certain  official  cotton 
crop  reports  in  advance  of  the  time  when 
tbese  reports  were  to  be  promulgated  «» 
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cording  to  I^w.  In  ona  of  tht  mnnU  It 
It  charged  that  Holme*  was  to  ta.Mtj  one 
of  theso  oSSeial  oottan  orop  reports,  of 
which  fact  hU  asioeiatea  vera  to  be  ad- 
Tued  in  advance.  All  of  which  informa- 
tion in  advance  of  the  puhlication  of  the 
official  cotton  crop  reporta  waa  to  be  used 
tor  apecniatin  purpoMB  In  tlie  open  mar- 
ket. 

Indictment  No.  26,089  charges  that  Haas 
and  Price  conspired  to  bribe  Holmea  to 
make  this  false  report,  and  to  fumiHh  them 
in  advance  information  ai  to  its  contents. 

Indictment  No.  20,083  charges  that  Haas 
and  one  Frederick  A,  Peckbam  conspired 
with  one  Van  Riper  to  bribe  Holmes  to 
give  them  advance  information  of  the  June 
report  of  ISOG,  while  No.  2a,0B7,  charges 
Haas,  Peckham,  and  Holmes  with  conspir- 
acy to  defraud  the  United  States  by 
Holme*  giving  his  co -conspirator*  advance 
Information  a*  to  that  report. 

Tha  indictments  are  of  such  great  length 
that  it  ii  not  feasible  to  set  them  out  in 
fnU  or  to  state  the  aubstance  of  their  lev- 
•ral  eounts.  It  Is,  for  the  purposes  of  this 
ease,  enough  to  say  that  it  i*  averred  that 
the  Department  of  Agriculture  include*  a 
Bureau  of  Statistics,  established  bj  law. 
That  one  of  the  governmental  functions 
exercised  by  tliat  department,  particularly 
through  the  Statiatical  Bureau,  is  ths  ac- 
quirement of  detailed  information  from 
time  to  time  in  respect  to  the  condition  of 
the  cotton  crop  of  the  country.  That  this 
information  cornea  through  thousand*  of 
oorreBpondenta,  some  official  and  othera  not, 
« tlirough  the  reports  of  local  agents  scat- 
^  tared  through  the  cotton  region,  and 
*  through  (traveling  representatives  of  the 
Department.  From  these  and  other  sonrces 
»  report  is  made  estimating  acreage,  con- 
dition, and  the  probable  sise  of  the  crop. 
Comparisons  with  former  reports  are  made, 
and  every  explaniitian  furnished  which  may 
throw  light  upon  the  present  condition  and 
prospect  of  the  growing  crop.  That  the  pur- 
pose ia  to  complete  and  promulgate  at 
atated  times  fair,  impartial,  and  reliable 
reports,  and  that  said  reports  are  issued 
about  the  3d  day  of  the  months  of  June, 
Jnly,  August,  September,  October,  and  De- 
cember. That  the  information  thus  official- 
ly acquired  and  compiled,  and  the  esti- 
mate* thereon,  are  of  value  and  do  greatly 
affect  the  market  price  of  the  crop.  That 
auoh  report*  are  required  to  be  submitted 
to  and  approved  by  the  Secretary  of  Agri 
culture  before  publication,  and  that  under 
the  custom,  practices,  and  regulations  of 
the  Secretary  of  Agriculture  all  offlcera  and 
employees  are  required  to  keep  secret  ths 
information  so  gathered,  and  from  in  any 
way  divulging  same  or  giving  out  any  in- 


formation forecasting  snch  report  in  ad- 
vance of  its  official  approval  and  promul- 
gation. 

It  ia  averred  that  the  aaid  Holmes  waa 
an  employee  or  an  official  in  said  depart- 
ment, and  in  the  Bureau  of  Statistics. 
That  by  virtue  of  his  duty  as  such  official 
and  assistant  statistician,  he  acquired  much 
of  the  Information  upon  which  such  reports 
are  based,  and,  aa  an  official,  came  into 
knowledge  of  the  probable  contents  of  the 
regular  reports.  That  neither  Haas  nor 
Price  had  any  official  connection,  and  were 
not  authorized  to  obtain  information  about 
■nch  reports  in  advance  of  their  promulgai- 
tlon.  That  the  conspiracy  was  to  obtain 
such  Information  from  Holmes  in  advanca 
of  general  publicity,  and  to  use  such 
informatioQ  in  speculating  upon  the  cotton 
market,  and  thereby  defraud  the  United 
States  by  defeating,  obstructing,  and  im- 
pairing it  in  the  exercise  of  its  govern- 
mental function  in  the  regular  and  official 
duty  of  publicly  promulgating  fair,  impar- 
tial, and  accurate  reports  concerning  the 
cotton  crop.  One  count  charges,  in  addl-  gi 
tion,  that  the  conspiracy  included  the  mak-  ^ 
ing  of  a  false  report,  thea  facts  to  be  given  ■ 
by  Holmea  to  his  co-conspirators  in  advance 
of  its  publication. 

The  counts  charging  a  conspiracy  to  com- 
mit an  offense  against  the  United  States 
in  substance  charge  that  this  was  to  be 
accomplished  by  bribing  the  said  Holme* 
to  induce  him  to  do  certain  acts  in  viola- 
tion of  his  lawful  duty  not  to  give  out 
advance  information  in  respect  to  the  con- 
dition of  the  cotton  crop,  acquired  in  tha 
performance  of  hie  offidal  duty. 

Do  the  counts  which  charge  a  conspiracy 
to  defraud  the  United  States  charge  any  of- 

The  authority  for  the  indictments  char- 
ging a  conspiracy  to  defraud  is  g  G440,  Rev. 
Stat  (U.  S.  Comp.  Stat.  1601,  p.  367S), 
Its  language  is  plain  and  broad: 

"If  two  or  more  persons  conspire  .  .  . 
to  defraud  the  United  States  in  any  man- 
ner or  for  any  purpose,  and  one  or  more 
of  snch  parties  do  any  act  to  effect  tha 
object  of  the  conspiracy,  all  the  parties 
to  such  conspiracy  shall  be  liable,"  etc. 

These  counts  do  not  expressly  charge 
that  the  conspiracy  included  any  direct  pe- 
cuniary loss  to  the  United  States,  but,  as 
it  is  avsrred  that  the  acquiring  of  the  in- 
formation and  its  intelligent  computation, 
with  deductions,  comparisons,  and  explana- 
tions, involved  great  expense,  it  is  clear 
that  practices  of  this  kind  would  deprive 
these  reports  of  most  of  their  value  to  the 
public,  and  d^^rade  the  department  in 
general  estimation,  and  that  there  would 
be  a  real  flnonoial  loss.    But  It  Is  not  «b- 
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■ential  that  anoli  a  wnupfmoy  ■ball  con- 
template a  flnandal  lou  or  that  ona  aball 
n*ult.  The  statuta  !■  broad  enongh  in  it* 
tarma  to  include  anj  canspiraof  for  tiia 
pnrpoee  of  impaiTtng,  obatruetlng,  or  de- 
feating the  lawful  function  of  any  depart- 
ment  of  government.  Aaauming,  a*  we  have, 
for  it  has  not  been  challenged,  that  this 
atatiatical  aide  of  the  Department  of  Agri- 
culture i«  the  eserciae  of  a  function  within 
the  purview  of  the  Constitntion,  it  must  fol- 
low that  way  conspiTaey  which  la  oalcnlat- 
ad  to  obatmot  or  impair  its  effleiencj  and  da- 
0  atroj  the  value  of  Ita  operations  and  report* 

*  M  fair,  impartial,  and  reasonably  accurate, 

•  would  be  to  defraudvthe  United  Statea  by 
depriving  it  of  its  lawful  right  and  duty  of 
promulgating  or  diffuiing  the  information 
to  officially  acquired  in  the  way  and  at  the 
tima  required  by  law  or  departmental  regu- 
lation. That  it  is  not  aaaential  to  charge  or 
prove  an  actual  flnaaeial  or  proper^  loaa  to 
malca  a  case  under  the  atatuta  baa  been  more 
than  once  ruled.  Hyde  v.  Shine,  199  U.  S. 
62,  Bl,  60  U  ed.  SO,  06,  26  Sup.  Ct.  Rap. 
760;  United  SUtea  v.  Keitol,  211  U.  S.  370, 
394,  63  L.  ed.  230,  243,  20  Sup.  CL  Rep.  123 ; 
Curley  y.  United  SUtea,  04  C.  C.  A.  3BB,  130 
Fed.  1;  McGregor  v.  United  SUtea,  134 
Fed.  195,  69  C.  C  A.  4T7. 

The  oounta  charging  a  conapiraey  to  com- 
mit an  oSense  againat  the  United  States, 
namely,  the  offenae  of  bribing  Holmes  to  vio- 
lat«  hia  duty  as  a  public  oOloial  by  giving 
out  advance  information  about  the  monthly 
cotton  report*,  are  aaid  not  to  charge  an 
offenae  against  the  United  States,  t>ecause 
tliere  is  no  statute  which  prohibita  the  giv- 
ing out  of  Buch  official  aeereta  in  advance  of 
lawful  promulgation. 

Section  54S1,  Rev.  StaL.i  makes  It  a  crime 
to  bribe  or  offer  to  bribe  "any  officer  of  the 
United  States,"  or  "any  person  acting  for  or 
on  behalf  of  the  United  Statea,  in  any  of- 
ficial function,  under  or  by  authority  of  any 
department  or  office  of  the  government; 
...  to  induce  him  to  do  or  omit  to  do 
Miy  act  in  violation  of  his  lawful  duty."  The 
bead  of  each  department  ia  authorized  by 
%  lai.  Rev.  SUt  lU.  S.  Comp,  StaL  1901, 
p.  80),  "to  prescribe  r^ulations  not  ineon- 
sistent  with  law  for  the  government  of  his 
department,  the  conduct  of  ita  offican  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  .  .  .  preservation 
of  the  records,  papers,  and  property  apper- 
taining to  it."  Such  regulationa  need  not 
be  promulgated  in  any  act  form,  nor  in  writ- 
ing. 

In  United  States  v.  Hacdanlel,  7  Pet.  1, 
14,  16,  9  L.  ed.  6S7,  692,  it  waa  said  o(  de- 
partmental regulations  that,  "of  necesaity, 
vaagea  have  been  eatabllahad  in  every  de- 
partment of   the  government,   which   have 
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beoome  a  kind  at  eommon  law,  and  regubta 
the  rights  and  dntiee  of  those  who  aet  wit^ 
in  their  respective  limits." 

In  Benaon  v.  Henkel,  108  U.  B.  1,  11,  40  ^ 
L.  ed.  919,  9E2,  26  Sup.  Ct.  Bep.   660,  a» 
similar  question  .arose  in  an  appeal  from  an  ■ 
order  denying  a  writ  of  habeas  corpus  in  a 
removal   caae.     The  appellant  was  charged 
with  a  conspiracy  to  commit  an  offenae  by 
bribing  certain  clerka  of  the  land  offlee  to 
divulge  the  contents  of  certain  reports.     It 
was  said  that  these  clerka  had  not  been  for- 
bidden  by  any   statute  to  give    out    such 
information,    Mr.   Justice   Brown,   for  tha 
court,  aaid: 

"But  it  ia  dearly  for  tha  court  to  a^ 
whether  every  duty  to  be  performed  by  an 
official  must  be  designated  by  statute,  or 
whether  it  may  not  be  within  the  power  of 
the  head  of  a  department  to  prescribe  regu- 
lations for  the  conduot  of  the  bnaineaa  of 
bis  office  and  the  custody  of  its  papera,  a 
breach  of  which  may  be  treated  as  an  aet  in 
violation  of  the  lawfnl  duty  of  an  official 
or  clerk.  UniUd  SUtes  v.  Maedaniel,  7  PcL 
1,  14,  B  L.  ed.  GBT,  692." 

We  have  not  dealt  with  eertain  minor  ob- 
jectiona  which  go  to  the  form  of  the  indiefe- 
ments  rather  than  to  tha  aubatanoe.  Tlieae 
are  matters  to  be  determined  in  the  court 
where  they  were  found,  and  are  not  proper 
for  consideration  npon  habeas  eorpua  pro- 
ceeding. 

The  exclusion  of  the  evidence  taken  !■ 
Price  T.  United  SUtea,  and  offered  in  thil 
case  upon  the  peUtion  for  writ  of  habeaa 
corpus  in  the  circuit  court,  toudiing  the 
history  of  the  finding  of  indiotment  N» 
2S,0Be,  ia  not  a  matter  which  is  proper  for 
review  on  such  an  appeal  aa  tbia.  So,  also, 
the  defense  of  the  sUtnU  of  limiUtimia. 
The  one  defense  la  matter  in  abatementand 
the  other  of  aubstaative  defense,  and  both 
are  properly  matters  for  tha  determinati<M 
of  the  court  into  which  the  indictmenU  were 
returned  and  wbere  the  ease  will  be  tried. 

It  Is  enough  to  hold,  as  we  do,  that  the 
Indictments  sufficiently  charge  an  offanaa 
committed  within  the  District  of  Columbia 
to  require  that  the  appellant  shall  be  r^ 
moved  to  that  district  for  trial.  Benstm  t. 
Henkel,  19B  U.  8.  1,  49  L.  ed.  919,  £S  Sup. 
Ct.  Rep.  660. 

Tha  introduction  of  certified  copies  of  the  -. 
District  of   Columbia  indictments  mada  »  ee 
prima   facie  case  for  removal.     'Hiat.ease  7 
was  not  overcome  by  the  copies  of  tha  New 
York  indietmenta.    That  they  laid  the  loena 
of  the  conspiracy  in  a  different  place  from 
that  laid  in  the  District  of  Columbia  indict- 
meata  ia  true.    But  if  such  indietment*  are 
evidence  for  the  purpose  of  showing  that  the 
place  of  the  conspiracy  was  not  in  the  Dis- 
trict of  Columbia,  such  avidanee  vaa  no^ 


3,Google 


19M. 


PBCEBAM  r.  HENEEIfc 


M  nuittor  of  Uw,  nilRdfliit  to  oTereoma  th« 
probable  cauie  shown  bj  tha  District  o[ 
Columbia  indictments.  Thay  certainly  could 
not  be  rqpiirded  as  admlisions  by  the  gav- 
ernmant.  They  were,  at  most,  evidence  of 
the  opinion  ot  the  New  Yorle  grand  jury  as 
to  the  locus  of  the  eonapiraey.  But  if  the 
fact  be  thOit  the  ofTense  charged  in  both  seta 
of  indictments  is  identicel,  and  thst  the 
loeu9  of  the  conspiracy  is  laid  in  one  set  as 
in  one  district  and  in  the  other  as  in  a 
dilTerent  district,  it  is  still  for  the  govern- 
ment to  determine  in  which  of  the  two  die- 
tricts  it  will  bring  the  accaeed  to  trial,  and 
of  the  commiesloner  to  determine  whether 
a  prima  facie  case  has  been  shown  tbat  tbe 
accuied  had  probably  committed  an  ofTenae 
In  the  District  of  Columbia,  which  wm  in- 
dictable and  triable  there.  This  we  have 
dealt  with  already,  and  only  refer  to  it  now 
in  connection  witli  the  use  of  the  New  York 
indictmente  ai  Bvldenee  that  the  offense  was 
not  committed  in  the  District  of  Columbia. 

Upon  the  whole  case,  we  conclnda  that  the 
eommiieioner  had  jurisdiction,  and  that  no 
niGGcient  reason  is  shown  for  dlsobarging 
the  appellant. 

Final  order  denying  writ  afflrmed. 

Brew«r,  J.,  eonoorringi 
I  concur  in  affirming  the  orders  of  n- 
moTal  in  these  eaaes,  bnt  my  eonourrenea 
■nut  not  be  taken  as  holding  that  the  in- 
dletmentt    will    stand    the    final    teat    of 
Talidity  or  saffideney.    Asaumlng  that  there 
ii  a  doubt  in  respect  to  these  matters,  as  1 
^  think  there  is,  and  as  seems  to  be  suggested 
«  t^  the  opinion  in  No.  367,  I  am  of  the  opin- 
■  kn  that  such  doubt  should  be  (settled   by 
direct  action  in  the  court  in  which  the  In- 
dictments were  returned,  and  not  in  removal 
proceedings. 

Mr.  Justice  HoKennA  coneun  In  the  to- 
nit,  bnt  reaenres  opinion  whether  the  facta 
alleged  in  the  indictment  constitute  K  oon- 
^iracy  to  defraud  the  United  States. 


[Its  D.  8.  tni 
FBEDERICK  A.  PECKHAM,  Appt, 

WILLIAU  EENSELt  United  SUtes  Mar- 
shal tat  tbe  Southern  District  of  New 
York,  at  aL 

Cbiminai.  Law  <S  243*>  —  Removal  of 
PKiBonn  TO  Otheb  Fbdebai.  Distbict. 
1.  The  prosecution  of  proceedings  tor  the 
removal  to  another  Federal  district  for  trial 
of  a  person  there  charged  with  an  offense 
against  the  United  States  is  not  an  unlaw- 
ful interference  with  the  jurisdiction  of  a 
Federal  eirouit  court  for  another  district, 
In  which  an  order  for  tbe  removal  of  the  aa- 


cused  to  aoawer  for  similar  but  distinct  of- 
fenses has  been  stayed  pending  the  determl* 
nation  of  an  appeal  from  such  order  to  a 
circuit  court  of  appeals. 

[Sd.  Note.— For  otbtr  caae*.  see  Orlmlnal  Law. 
Dm.  Dli.  I  t^i.•^ 
Habkab    Cobpus    (t    92*)— ScoPB    or    Rx- 

vnw— Pbocbbdinqb  to  Reuovs  to  Ak- 

OTHKB    FSDEBAL    DiSTBICT. 

2.  The  error.  If  any,  in  prosecuting  pro- 
ceedings for  tbe  removal  to  another  Federal 
district  for  trial  of  a,  person  there  charged 
with  an  offense  against  the  United  States, 
while  similar  proceeding  in  a  Federal  cir- 
cuit court  for  another  district  are  pending, 
cannot  be  corrected  on  a  writ  of  habeas  eor- 
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pus. 
[Bd.   Nots.— 


Argued  January  6,  7,  ISIO.    Decided  Febru- 
ary 21,  1010. 

APPEAL  from  the  Circuit  Court  of  th* 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  refusing 
relief  by  habeas  carpus  to  a  person  held  in 
custody  to  await  an  order  for  his  removal 
to  the  District  ol  Columbia  for  the  trial 
of  indictments  there  pending  sgaiast  hiib 
Affirmed, 

Bee  same  ease  below,  166  Fed.  627. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Naab  'Bo(Awooi,  Henry  B. 
Davis,  and  Max  D.  Steuer  for  appellant. 

Mr.  Jesae  O.  Adklns  and  Assistant  A^ 
tomey  Qeneral  Fowler  for  appellees.  ^ 

•Mr.  Justlee  lATton  delivered  Hit  opinion? 
of  the  eourt: 

This  is  an  appeal  from  a  judgment  ot  the 
drontt  eourt,  denying  the  application  of  the 
appellant  to  be  dlaeharged  from  arrest  on 
a  writ  ot  habeas  corpus,  and  remanding 
him  to  the  custody  of  the  marshal. 

The  eaae  differs  from  the  case  of  Haaa 
V,  Henkel,  jnst  disposed  of  t21S  U.  8.  462, 
64  L.  ed.  — ,80  Sup.  Ct  Rep.  240],  only  In 
eertain  particulars;  otherwise  it  la  govem- 
•d  fay  the  oidnlon  in  that  case^ 

1.  Peckham  is  included  In  only  two  of 
the  Indictments  against  Haas,  namely  Nos. 
ZG,0S6  and  Z6,0S7.  The  first  charges  a 
conspiracy  with  Edwin  8.  Holmes,  Jr.,  and 
Moses  Eaaa  to  defraud  the  United  States; 
the  other  with  a  conspiracy  with  Haas,  and 
others  unknown,  to  commit  an  offensa 
against  the  United  SUtes,— that  of  bribing 
Holmes,  an  assiatant  statistician  In  the 
Department  of  Agriculture,  to  do  an  act  In 
violation  of  his  offlrial  duty. 

Neither  of  the  Indictments  found  In  tha 
Diatrlot  of  Columbia  against  Peokham  in- 
cludes the  eoont  charging  a  conspiracy  to 
bribe  Holmes  to  falsity  one  of  the  affioial 
cotton  crop  leporta- 
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ta  all  other  matten  tbii  appeal  U  eon- 
trolled  by  the  opinion  and  judgment  in  the 
Haas  CaM,  unless  a  difFerent  result  must 
follow  from  the  facte  now  to  be  stated. 

In  1905,  three  indictments  were  returned 
against  Feckham,  Holmes,  and  Haas  in  the 
supreme  court  for  the  Distriot  of  Columbia, 
charging  them  wEth  conspiring  to  defraud 
the  United  States  and  to  commit  an  offense 
against  the  United  States.  A  warrant  for 
Feckham's  arrest  was  issued  in  the  aorth- 
ern  district  of  New  York  upon  a  complaint 
filed  with  the  commiesioner  for  his  removal 
to  the  District  of  Columbia  for  trial.  Peck- 
ham  appeared  and  waived  examination, 
and  gave  bail  for  hia  appearance  in  the 
^  District  of  Colmnbia  court  to  answer  the 
B>  indictments  there  pending.  Subsequently 
•  Us'sureties  surrendered  him,  pursuant  to 
g  1018,  Rev.  SUt.,  U.  S.  Comp.  Stat  1901, 
p.  719,  whereupon  the  commiBsioQer  issued 
a  warrant  recommitting  him  to  the  custody 
of  the  United  States  marshal  for  the  north- 
em  district  of  New  York.  Thereupon  he 
applied  to  District  Judge  Ra,y,  of  that  dis- 
trict, for  a  writ  of  habeas  corpus,  alleging, 
upon  the  facta  stated,  that  hie  detention 
waa  contrary  to  law  and  in  Tiolation  of 
the  Constitution  of  the  United  States,  for 
that  the  aforesaid  indietmenta  did  not 
charge  any  crime  or  offense  agMnst  the 
United  States.  Upon  a  hearing  before 
Judge  Ray,  the  petition  was  dismissed,  the 
writ  denied,  and  Peckham  remanded  to  the 
custody  of  the  marshal,  and  an  order  made 
at  the  same  time  for  his  removal  to  the 
District  of  Columbia.  From  this  Judgment 
an  appeal  was  at  once  allowed  to  the  circuit 
court  of  appeals  for  the  second  circuit.  In 
ooDsequence  of  this,  Judge  Ray  directed 
that  the  execution  of  the  removal  order 
made  by  him  be  stayed  until  the  appeal 
should  be  disposed  of.  That  stay  order 
was  made  January  10,  1900,  and  was  still 
in  force  when,  in  November,  190S,  the  pro- 
ceedings for  his  removal  to  sua  ewer  the 
1906  indictments  were  had.  The  pendency 
of  the  proceedings  for  hii  removal  from 
the  northern  district  of  New  York  to  an- 
swer the  District  of  Columbia  indictments 
found  in  1905,  and  of  his  appeal  from  the 
judgment  of  the  circuit  court  for  that  dis- 
trict, and  the  order  made  staying  the  re- 
moval order  made  in  the  proceedings  re- 
ferred to,  were  shown  in  evidence  before 
the  commissioner  in  the  proceedings  under 
review  in  the  present  appeal,  a*  a  legal 
obstacle  to  any  order  of  removal  to  answer 
the  1908  indictments,  and  also  as  evidence 
bearing  upon  the  defense  of  the  statute 
of  limitations  as  a  bar  to  those  indict- 
ments. The  1905  indictments  are  for  simi- 
lar oSenae*  to  those  charged  in  the  later 
indictments  of  190S;  but  the;  are  not  for 


the  Mme  offensea.  They  eharge  conspiiaoj 
at  a  different  time  and  with  respect  of  dif- 
ferent cotton  reports,  and  were,  therefore, 
offensee  distinct  from  those  included  in  the 
later  indictments. 

Rut  it  is  said  that  while  the  remoral « 
proceedings  in  the  northern  district  of  New  JJ 
York  are  pending,  appellant  cannot.be  re.  ■ 
moved  under  the  later  complaint  without 
disregarding  the  jurisdiction  over  his  per- 
son which  first  attached  by  virtue  of  tha 
prior  effort  to  remove  him  to  the  District 
of  Columbia.  That  Feckham  is  under  bond 
to  appear  and  comply  with  the  order  of 
removal  made  by  Judge  Ray,  and,  there- 
fore, constructively  in  the  custody  of  his 
sureties,  must  be  conceded.  But  if  the  per* 
formance  of  the  condition  of  that  bail  bond 
Is  rendered  impossible  by  his  removal  in 
these  subsequent  proceedings,  at  the  in- 
stance of  the  United  States,  the  effect  may 
be  to  exonerate  his  sureties.  Taylor  v. 
Taiutor,  16  Wall  371,  21  L.  ed.  290;  Beav- 
ers V.  Haubert,  198  U.  H.  77,  85,  49  L.  ed. 
950,  653,  25  Sup.  Ct.  Rep.  573.  But  It  ia 
said  that  removal  to  the  District  of  Co- 
lumbia is  forbidden  under  Judge  Ray's  or. 
der  of  January  10,  1900,  and  that  a  r*- 
moval  under  tiie  order  made  by  the  oom- 
missioner  in  the  prooeedings  now  under  re- 
view will  invalidate  the  order  of  Judge 
Ray. 

This  Is  a  fandfnl  claim.  He  will  not  ba 
removed  under  or  in  pursuance  of  the  origi- 
nal order  of  removal,  execution  of  which 
has  been  stayed,  but  under  an  order  made 
in  an  altogether  distinct  and  subsequent 
proceeding  to  answer  distinct  offeneee. 

FinaUy,  it  is  said  that  the  jnrladietloB 
of  the  court  tar  the  northern  distriot  of 
New  York,  having  attached  to  the  person 
of  appellant,  must  be  respected  as  excln- 
sive  until  its  jurisdiction  is  exhausted. 

The  rule  is  one  of  comity  only,  and  haa 
a  wide  application  in  civil  cases,  but  a  lim- 
ited one  in  criminal  cases.  See  Be  John- 
son, 1S7  U.  S.  120,  126,  42  L.  ed.  lOS,  104, 
17  Sup.  Ct.  Rep.  735,  and  Beavers  v.  Hau- 
bert, 198  U.  S.  77,  84,  49  L.  ed.  960,  96S, 
25  Sup.  Ct.  Rep.  673.  But  when,  as  here, 
the  subsequent  proceedings  for  the  removal 
of  appellant  are  to  answer  indict menta 
later  found  for  other  and  distinct  offenses, 
the  question  ia  quite  a  different  one,  for 
the  "cases"  are  not  the  same.  That  they 
are  "cases'*  against  the  same  offender  ia 
not  of  itself  sufficient  to  constitute  tha 
second  proceedings  void  as  an  unlawful  in- 
terference with  the  jurisdiction  of  the  cir- 
cuit court  for  the  northern  district  of  New 
York.  The  present  case  differs  upon  this 
point  from  that  of  Beavers  v.  Haubert,  ia 
that  the  consent  of  the  court  of  prior  Ju- 
risdiction was  not  obtained  aa  in  that.    !■ 
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*  tiiat  ttwe*tbe  eonrt  Teanred  the  question 
M  to  "whether  the  goremment  had  the 
right  of  election,  without  auch  eoDBent,"  to 
proceed  in  either  of  the  two  diitriets  in 
which  indictments  were  pending.  But 
there  ia  here  so  question  of  electing  wheth- 
er to  try  in  the  northeni  diitriet  of  New 
York  or  in  the  Diatriet  of  Columbia,  but 
whether  it  would  elect  between  the  two  re- 
moval proceedings,  the  object  of  each  being 
to  remove  the  appellant  to  the  eame  place 
for  trial.  The  institution  of  the  lecond  re- 
moval proceeding  without  the  conaent  ot 
the  circuit  court  for  the  northern  district 
of  New  York  may  vary  well  be  regarded  aa 
mo  election  by  the  United  Statea,  the  plain- 
tiff in  both  eaaea  to  abandon  the  first  com- 
plaint. But  aside  from  thla,  and  aasum- 
ing,  without  deciding,  that  the  removal  pro- 
eeedings  were  in  disregard  ot  the  prior  pro- 
ceedings, and  therefore  erroneous,  the  juris- 
diction of  the  eommiasloDer  waa  not  af- 
fected. No  constitutional  right  of  the  ap- 
pellant was  invaded.  A  petition  for  a  writ 
of  habeas  corpua  ia  not  a  writ  of  error. 
The  error,  if  any,  was  a  mere  disregard  of 
a  rule  of  comity,  which  is  not  reversible  in 
«  proceeding  of  this  character. 

In  principle,  the  ease  Is  governed  by 
Beavers  t.  Haubert,  and  the  final  order  of 
the  (Srcuit  Court  is  afSrmed. 

Bnwer,  J.,  concurring: 

I  concur  in  afllrming  the  orders  of  re- 
moval in  these  eases,  but  my  concurrence 
must  not  be  taken  as  holding  that  the 
todietmeats  will  stand  the  final  teat  of  tb- 
lidfty  or  auffleieney.  Aaauming  that  there 
b  a  doubt  in  respect  to  these  matters,  as  I 
think  there  is,  and  as  seems  to  be  suggest- 
ed by  the  opinion  in  No.  367,  I  am  of  the 
f^iinian  that  such  doutit  ahould  be  aettled 
by  direct  action  in  the  court  In  which  the 
Indictments  were  returned,  and  not  in  re- 
moval proceedings. 

Hr.  Justice  HcKeonft  concurs  in  the  re- 
mit, but  reserves  opinion  whether  the  facts 
alleged  ia  the  indictment  constitute  a  oon- 
spinMj  to  defraud  the  United  State*. 

(lis  tJ.  8.  4SS.) 
THEODOBX  H.  PRICE,  Appt, 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Sonthem  District  of  New 
York,  et  al. 


J  Corpus  (I  02')— Sumcimcr  or 

iRDIOntBIIT  IN  Rqioval   Proceedihos. 

I.  One  good  eonnt  In  an  Indictment  under 

which  a  trial  might  be  had  In  the  Federal 

district  to  whieh  a  removal  under  U.  8.  Rev, 

Stat.  S  1014.  U.  &  Comp.  Stat.  1901,  p. 


71 S,  Ii  Bought,  Is  enough  to  support  an  ordar 
for  such  rsmoval  tn  a  habeas  oorpus  promed> 

tEd.  Note— For  otIiBr  cuea,  ae*  HabMa  Oor- 
pus. Dec.  Dig.  I  !a.»] 

Criminal  Law   (i  242*)— Rsuotai.  noil 

DlSTKlCT    OF    RESIDEnCK. 

S.  A  person  indicted  for  the  same  offense 
in  two  Federal  districts,  one  of  which  ia  the 
district  where  he  reaidea,  may — at  leaal^ 
with  the  conaent  of  the  court  of  the  latter 
diatrict — be  removed,  under  U.  S.  Rev,  Stat 
g  1014,  U.  8.  Comp.  BUt.  1901,  p.  710,  to 
the  other  diatrict  for  the  trial  of  the  offense 
committed  there. 

[Ba.  Note.— For  other  cuei,  sea  Criminal  Law, 
Cent.  Dig.  I  US:    Dee.  Dig.  I  2U.*] 

OnnnNAL  Law  (|  242*>— Rtmovai,  to  Oth- 

■B  DiBTBlOT  rOE   XaiAI/— SUTFICIXNCT   OF 

Irdictueht. 

3.  Allegations  charging  a  conspiracy  by 
which  an  employee  in  the  Bureau  of  Statia- 
tica  in  the  Department  of  Agriculture  was  t« 
give  his  co-conspirators  advance  Information 
of  the  official  cotton  crop  reports,  and  a  aon- 


removal,  under  U.  8.  Rev,  Stat  S  1014, 
U.  S.  Comp.  Stat.  1901,  p.  716,  to  the  Dia- 
trict of  Columbia  for  trial,  the  commission 
within  the  Diatrict  of  offenaes  against  Um 


I,  aa*  OrfmlBBi  Lav, 


United  States. 

DM.  Nota.- For  ol 
Dae.  Dig.  I  Ml.'] 

Habkas  Gobfub  (f  92*)— SoopK  o»  Rxvmr 
— Pboccbdikob  to  Bxuotx  to  Amothib 

FKDSRAI.    DISTBIOT. 

4.  A  finding  of  probable  eause  for  the  ?•• 
moval  to  the  District  of  Columbia  of  a  pa> 
son  there  charged  wtth  an  offense  agalnit 
the  United  Statea  will  not  be  disturbed  on 
habeas  corpus  as  being  wholly  without  Mtf 
evidence  to  support  it,  where  certified  eoplea 
of  indictments  for  conapiring  against  tha 
United  States,  found  in  the  District  of  Co- 
lumbia, were  produced  before  the  eunmls- 
sioner,  although  copies  of  indictments  found 
by  a  Federal  court  of  the  district  where  the 
accused  resides,  laying  the  locus  of  tha 
conspiracy  in  that  district,  were  also  offered 
in  evidence,  together  with  teaUmony  tending 
to  show  that  the  accused  had  not  been  In 
the  District  of  Columbia  at  any  ot  the  times 
when  the  conspiracy  waa  said  to  have  been 
formed. 

[Kd.  Note.— F\>r  other  oasee,  sea  H>bMa  Oor- 
pai,  Dae.  Dig.  |  n.*] 


APPEAL  fram  the  Circuit  Court  of  tb* 
United  SUtes  for  the  Southern  District 
of  New  York  to  review  a  judgment  refusing 
relief  by  habeas  eorpua  to  a  person  held  tn 
custody  to  await  an  order  for  his  remoral 
to  the  District  of  Columbia  for  the  trial  ot 
indictments  there  pending  against  him.    Al- 

The  faets  are  stated  In  tha  opinion. 
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UeMn.  De  Lonoer  NtooU,  John  D. 
lindMj,  Howard  B.  Gui«,  and  Tboma* 
Staples  Fuller  for  ippellaiit. 

AfliUtant  Attorney  General  Fowler  and 
Hr.  Jews  C.  Adkine  for  appellees. 

Mr.  Juitlee  Iiortou,  delivered  the  optn- 
s  ion  of  the  court: 

5  Tha  appellant,  Tbeodore  H,  Price,  was,  on 
•  March  1,  1609,  >  committed  b;  a  United 
Btatee  commissioner  for  the  southern  dis- 
trict ol  New  York  to  the  custodj  of  the  ap- 
pellee, as  marshal  for  that  district,  to  await 
an  order  of  removal  to  the  District  of  Co- 
lumbia, for  trial  upon  two  indictmenta, 
□umbered  respectively  26,0iiS  and  20,0SO, 
being  two  of  the  indictments  considered  in 
the  cose  ol  Haas  t.  Henkel,  just  disposed  of. 
[21G  U.  S.  40:;,  54  L.  ed,  — ,  30  Sup.  Ct  Rep. 
246].  Price  thereupon  filed  bis  petition  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  alleging 
til  at  his  imprisonment  was  unlawful  and  in 
violation  of  the  Constitution  of  the  United 
States,  and  praying  for  a  writ  of  habeas 
corpus  and  certiorari,  and  that  he  might  be 
discharged  from  such  arrest.  Upon  a  hear- 
ing, his  petition  was  dismissed  and  be  was 
remanded  to  the  custody  of  tha  marshal. 
From  this  order  he  has  prayed  this  appeal. 
This  appeal  and  that  of  Haas  were  argued 
together,  the  difference  between  the  two 
being  slight  The  two  New  York  indict- 
ments against  Price  which  be  had  been  held 
to  answer  when  these  removal  proceedings 
were  begun  were  numbered  307  and  308. 
The  first  charged  him  with  having  entered 
into  a  conspiracy  with  Moses  Haas,  Hdwin 
S.  Holmes,  Jr.,  and  other  persons  unknown, 
to  defraud  the  United  States,  and  the  other 
charged  him  with  having  conspired  with 
Haas  to  bribe  Holmes,  an  ofOcial  in  the 
Statistical  Bureau  of  the  Department  of 
Agriculture,  to  violate  his  duty.  These  in- 
dictmenta allege  tbe  conspiracy  to  have  been 
formed  in  tha  southern  district  of  New 
York,  lliey  are  in  all  respects  similar  to 
the  two  District  of  Columbia  indictments 
against  the  same  persona,  which  lay  the 
locus  of  the  conspiracy  in  the  District  of 
Columbia,  except  that  certain  counts  in  tha 
latter  indictments  charge  particular  offenses 
not  charged  in  either  of  the  New  York  in- 
dictmenta. 

It  is  now  insisted  that  tbe  order  of  the 
eommissioner,  committing  appellant  to  the 
custody  of  the  marshal  to  wait  a  removal, 

1.    Because   |    1014,    Rev.    Stat.    (U.   S. 

g  Comp.  Stat  1601,  p.  TIO),  does  not  author- 

g  lie  a  removal  from   the  district  where  an 

■  accused  la  found  when  he*ls  thers  under  bail 

to  answer  local  indietmanta  for  the  same 


2.  That  the  «ommitmeDt  to  await  aa 
order  of  removal  was  illegal  and  an  abuia 
of  power,  because  tha  District  of  Columbia 
indictments  did  not  aubatsnt tally  charfl 
any  offense  against  the  United  States. 

S.  That  the  record  certified  by  the  com- 
missioner  under  tha  certiorari  issued  by  tha 
circuit  court  doe*  not  show  any  evidenca 
Justifying  a  conclusion  that  there  was  prob- 
able cause  to  Ijetieve  that  the  appellant  bad 
committed  any  crime  in  the  District  of 
Columbia. 

Aa  two  of  the  counts  included  in  one  of 
the  District  of  Columbia  indictments  ara 
for  particular  oSenses,  similar  in  character, 
but  not  identical  with  those  covered  bj 
either  of  tbe  two  New  York  indictments,  it 
is  apparent  that  appellant  has  not  been 
held  in  New  York  to  answer  all  of  the  of- 
fenses which  he  is  charged  with  having  com- 
mitted In  the  District  of  Columbia,  and 
could  not  be  brought  to  trial  under  tlie  New 
York  indictments  for  the  offenses  charged 
by  the  fifth  and  seventh  counts  of  one  ot 
the  District  of  Columbia  indictmenta.  Thia 
alone  serves  to  take  the  case  out  of  the  pra- 
cise  situation  presented  by  the  first  objeo- 
tion  against  the  order  made  by  the  com- 
missioner. If  there  is  one  good  count  under 
which  a  trial  might  be  had  in  the  district 
to  which  the  removal  is  aouglit,  it  is  enou^ 
to  support  an  order  in  a  habeas  eorpua  pro- 
ceeding. Homer  v.  United  States,  143  U.  & 
207,  214,  36  L.  ed.  126, 130,  12  Sup.  Ct.  Bep. 
407. 

But  for  the  reasons  already  stated  in  tha 
opinion  in  the  Haas  Case,  just  handed 
down,  we  are  of  opinion  that  absolute  iden- 
tity in  the  two  sets  of  indictments  do«B 
not  operate  to  defeat  a  removal,  if  the  gov- 
ernment elect  to  try  in  another  district,  and 
that  tbe  only  function  of  a  commissioner 
before  whom  a  removal  complaint  is  made 
in  such  a  situation  is  to  be  satisfied  that 
there  is  probable  cause  to  believe  that  tha 
accused  is  guilty  of  an  offense  charged  to 
have  been  committed  in  tha  district  to  which 
the  removal  is  sought.  This  case,  upon  thia 
point,  as  well  as  upon  the  point  that  the » 
two  indictments  here, involved  do  not  suf-* 
flcfently  charge  an  offense  against  the  Unit- 
ed States,  is  governed  by  the  opinion  and 
judgment  in  tbe  Haas  Case. 

This  brings  us  to  the  only  question  whlck 
is  not  necessarily  concluded  by  the  opinion 
in  tbe  Haas  Case;  namely,  whether  there 
was  any  substantial  evidence  before  the  com- 
missioner upon  which  he  might,  in  the  exer- 
cise of  his  jurisdiction,  decide  that  there 
was  probable  cause  for  believing  that  ap- 
pellant had  committed,  within  the  District 
of  Columbia,  the  offenses  chsrged  in  the  in- 
dictments against  him  found  in  that  di» 
trict. 
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Thftt  at  letat  k  prima  fade  east  for  tba 
mnoTsI  wag  mad*  by  the  introduction  of  the 
iDdietnents  returned  agalust  him  in  the 
Dlatriet  of  ColamhU  ii  not  ditputnble.  That 
much  efficacy  is  attributed  to  a  oarti&ed 
eopy  of  an  indictment  found  in  a  compe- 
tent court  of  another  dlatrict,  when  put  in 
eridenee  In  a  removal  proceeding.  Biyant 
T.  United  States,  167  U.  S.  104,  42  L.  ed. 
H,  17  Bup.  Ct  Rep.  744;  Greene  v.  Henkel, 
183  U.  S.  249,  4S  L.  ed.  177,  22  Snp.  CL 
Rep.  21S;  Hyde  t.  Shine,  IM  U.  S.  SS,  60 
L.  ed.  90,  20  Sup.  Ct  Bep.  700;  BeaverB  t. 
Henkel,  104  U.  8.  73,  48  L.  cd.  SSS,  24  Sup. 
Ct.  Bep.  BOS.  But  the  evidence  of  probable 
cause  afforded  by  tlie  iudietnient  is  not  eon- 
clnaive.  For  this  reason  it  has  been  held 
that  the  refiiBal  of  a  eommiaiioner  to  hear 
evidence  offered  for  the  purpose  of  shoving 
that  no  offense  had  been  committed,  triabla 
in  the  district  to  which  removal  was  sought, 
would  be  a  denial  of  a  right  secured  under 
the  Coustitutioa.  Tinaley  v.  Treat,  SOS  U. 
S.  20,  SI  L.  ed.  689,  27  Sup.  Ct  Bep.  430. 
But  in  this  case  there  was  no  closing  of 
the  door  to  evidence  offered  to  show  a  want 
of  probable  cause.  Copies  of  the  New  York 
Indictments  agBinet  appellant  for  many  of 
the  same  offenses  were  received  In  evidence, 
as  tending  to  show  that  the  conspiring,  if 
any  there  was,  had  bean  done  in  New  York, 
and  not  in  the  District  of  Columbia.  Borne 
•ridence  tending  to  show  that  Price  was  not 
in  the  District  of  Columbia  at  the  time 
when  the  conspiracies  are  charged  to  have 
been  formed  was  also  introduced.  There 
was  also  some  evidence  offered,  questioning 
the  identity  of  the  appellant  with  the  person 
accused  by  the  District  of  Columbia  fndlct- 
^  ments.  The  probative  weight  of  certified 
^  aopiet  of  the  New  York  indictments  ti  neces- 
•  sarilyalimited  to  such  counts  as  are  identical 
in  the  two  sets  of  indictments.  This  would 
leave  counte  five  and  seven  of  indictment 
No.  26,088  unaffected  u  evidence  of  probable 
cause,  and  justify  the  order  of  oommit- 
ment  although  tiiere  might  be  oonclusive 
evidence  that  the  offense  charged  In  the 
other  counts  had  not  been  eommitted  in  the 
District  of  Columbia,  as  charged.  Horner  v, 
DniUd  States,  143  U.  8.  207,  38  L.  ed.  126, 
12  Sup.  Ct.  Rep.  407. 

Bnt  it  cannot  be  conceded  that  the  intro- 
dnctfon  of  copies  of  the  New  York  indict- 
ments operated  to  destroy  the  evidential 
effect  of  the  IndlctmenU  found  in  the  Dis- 
trict of  Columbia,  even  as  to  the  Identical 
eonnts.  In  the  ease  of  Haas  v.  Henkel,  we 
held  that  such  evidence  did  not  so  con- 
elnsively  destroy  the  evidence  afforded  by 
oopies  of  the  District  of  Columbia  indict- 
ments as  to  leave  no  testimony  upon  which 
Um  commissioner  might,  upon    the    whole 


ease,  decide  that  ther*  waa  proof  of  prabahto 

The  commissioner  had  before  him  comp^ 
tent  evidence  in  the  certified  copiM  of  tha 
District  of  Columbia  indietmanU  upon 
which  he  might  base  a  eondnsion  of  proba- 
ble cause.  At  most,  the  New  York  indict- 
ments, together  with  the  evidence  tending 
to  prove  that  appellant  had  not  been  in  the 
District  of  Columbia  at  any  of  the  times 
when  the  conspiracy  was  satd  to  have  been 
formed,  only  made  an  Issue  whieh  the  com- 
mlssioner  bad  jurisdiction  to  decide,  and 
when  we  find  from  the  proceedings  before 
him  that  he  did  hear  sueh  evidence  upon 
which  he  might  base  his  dedslon,  that  d^ 
cislon  Is  not  open  for  review  upon  a  peti- 
tion for  a  writ  of  habeas  corpus.  Be  Otelza 
y  Cortes,  13S  U.  B.  330,  34  L.  ed.  4G4,  10 
Sup.  Ct.  Rep.  1031  i  Bryant  v.  United  States, 
supra;  Greene  T.  Henkel,  183  U.  S.  249,  201, 
40  L.  ed.  177,  189,  22  Sup.  Ct  Bep.  218) 
Hyde  V.  Shine,  199  U.  B.  62,  84,  60  L.  ed. 
90,  97,  26  Sup.  Ct  Bep.  700.  This  is  the 
rule,  as  stated  by  Hr.  Justioe  Brown,  speak- 
ing for  the  court  in  Hyde  v.  Shine,  cited 
above,  where  it  was  said: 

"In  the  Federal  eourta,  however,  it  U 
well  settled  that,  upon  habeas  corpus,  the 
court  will  not  weigh  the  evidence,  although, 
if  there  is  an  entire  laA  of  evidence  to  sup-  _ 
port  the  accusation,  the  court  may  order  bis  • 
discharge.  In  this  ease,  however,  the, pro- • 
duction  of  the  indictment  made  at  least  « 
prima  facie  case  against  the  accused,  and 
if  the  commissioner  received  evidence  on  hii 
behalf.  It  was  for  blm  to  say  whether,  npon 
the  whole  testimony,  there  was  proof  of 
probable  cause.  Re  Otaica  y  Cortes  and 
Bryant  v.  United  States,  supra.  The  re- 
quirement that  the  usual  mode  of  process 
adopted  in  the  state  shall  be  pursued  refers 
to  tjie  proceedings  for  the  arrest  snd  eiaml- 
nation  of  the  accused  before  the  commit- 
sioner,  but  It  has  no  bearing  upon  the  snbsa- 
quent  independent  proceeding  before  tba 
circuit  court  upon  habeas  corpus.  In  this 
case  the  commissioner  did  receive  evldene* 
on  behalf  of  the  appellants,  and  upon  such 
evidence  found  the  existence  of  probable 
cause  and  committed  the  defendants,  and, 
upon  application  to  the  district  judge  for 
the  warrant  of  removal,  he  reviewed  hie 
action,  but  did  not  pass  upon  the  weight  ef 
the  evidence." 

The  evidence.  Independent  of  that  afforded 
by  the  New  York  Indictments,  relied  upon 
to  show  that  appellant  was  not  In  the  Dis- 
trict of  Columbia  when  the  conspiracy  la 
charged  to  have  been  formed,  has  been  ex- 
amined. It  cannot  be  said  to  be  at  all  con- 
clusive. First,  it  leaves  out  of  considera- 
tion the  fact  that  the  indictmenta  may  ha 
sustained  by  evidence  of  a  eonsplracy  fanned 
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at  date*  befon  the  finding  of  tlie  indict- 
Bient,  other  than  those  named,  if  Bot  barred 
bf  tlie  statute  of  limltationB.  Ledbetter  t. 
United  States,  170  U.  S.  606,  OIZ,  42  L.  ed. 
116S,  1184,  18  Sup.  Ct  Bep.  774.  Second, 
i%  does  not  exclude  the  posaibili^  that  the 
conspiracy  majr  have  been  formed  in  the 
District  of  Columbia  without  appellant 
being  phfiically  present  when  the  eon- 
spiracy  was  formed.  Re  Palliser,  130  U.  B, 
E67,  26S,  34  L.  ed.  614,  S17,  10  Sup.  Ct. 
Bep.  1034;  Burton  t.  UniUd  SUtes,  202  U- 
B.  344,  337,  60  L.  ed.  1007,  1073,  20  Sup. 
Ct.  Rep.  698,  0  A.  &  B.  Ann.  Gas.  302; 
United  States  v.  Tharer,  SOS  V.  B.  3S,  43, 
62  L.  ed.  673,  S76,  28  Sup.  Ct  Bep.  42B.  In 
Burton  t.  United  States,  cited  above,  it  was 
said  by  this  court  that  "the  constitutional 
requlTemeat  is  that  the  or«n«  sliall  be  tried 
In  the  *tate  or  distriet  where  oommittedi 
not  neeeBBarily  in  the  state  or  distriet  wliere 
the  party  happened  to  be  at  the  time." 

Upon   the   whole   caae,   we   are  satisfied 
ttftt  ttun  is  not  ahowti  that  entire  abianee 


of  erldence  which,  upon  an  appealtlike  thii,  • 
would  require  na  to  hold  that  the  dectaion 
that  there  was  probable  cause  waa  nrid  •• 
not  based  upon  any  eridenoa. 
Final  order  affirmed. 

Brewer,  J.,  eonaurringt 

I  concur  In  affirming  the  orders  of  r^ 
moyal  in  these  cases,  but  my  ooncurrenea 
must  not  be  taken  as  holding  that  the  in- 
dictments will  stand  the  final  test  of  va- 
lidity or  sufflcieney.  Assuming  that  there 
is  ■  doubt  in  respect  to  these  matters,  aa 
I  think  there  is,  ajtd  as  seems  to  be  sng- 
geeted  by  the  opinion  in  No.  367,  I  am  of 
the  opinion  ibat  anoh  doubt  should  be  set- 
tled by  direet  aetion  In  the  court  In  whieh 
the  indictments  were  returned,  and  not  in 
removal  proceedings. 

Ur.  Justice  HoKenna  eoneura  in  the  i» 
suit,  but  reserves  opinion  whether  the  facta 
alleged  in  the  indictment  constitute  a  etw 
spiraey  to  defraud  the  United  Statei. 
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HALL  k  HAUL  COHPAMY. 
Bankbuptct  (I  72*)  — Who  u&t  Bb  Im- 

VOLUNTABY      BaNKBUPT— "MAHnrAOTDB- 
IHO   CoaPOBATtON." 

A  corporation  whose  principal  busineia 
Is  making  and  coiiBtnicting  arches,  nalla, 
and  Bbutmenta,  bridgea,  buildings,  etc.,  out 
of  CDDcrete,  in  carrying  on  which  buginesi 
it  buys  and  combineB  together  raw  ma- 
terials, and  supplies  the  neeeBsary  Inbor, 
machiner;,  and  appliancea,  is  a  "corporation 
engaged  principally  in  manufacturing," 
within  the  meaning  of  tlie  bankrupt  act  of 
July  1,  1898  (30  Stat,  at  L.  644,  chap.  641, 
U.  &  Comp.  SUt  1901,  p.  3418),  g  4,  as 
amended  by  the  act  of  Feb.  S,  1903  (32  Stat. 
at  L.  797,  chap.  487,  U.  8.  Comp.  Stat 
Supp.  1909,  p.  1309),  deflning  the  persons 
or  corporations  which  may  be  adjudged  in- 


pany 
and  Bliape, 
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Argued  JanuaT?   10,   ISIO.     Decided  Foli- 
niary  81,  1910. 

iN  WRIT  of  Certiorari   to  the  United 
States    Circuit    Court   of    Appeals    for 

a  Third  Circuit  bo  review  a  decreo  which 
reTeraed  ■  decree  of  the  District  Court  for 
tbe  Western  District  of  Fennsylvania,  ad- 
judicating a  construction  company  to  be 
an  Involuntary  bankrupt  Reversed,  and 
judgment  of  the  District  Court  afllrmed. 

Sea  aame  case  below,  87  C.  C.  A.  23,  168 
Fed.  6S3. 
a  Statement  by  Mr,  Justice  Iinrton; 
7  (The  Honongahela  Constmction  Company, 
a  corporation  organiced  under  the  law  of 
Pennsylvania,  was,  in  an  involuntary  pro- 
ceeding, adjudged  a  bankrupt  in  the  district 
court  tor  the  western  district  of  Pennsyl- 
vania. Upon  a  petition  for  review,  filed  by 
a  judgment  creditor,  the  adjudication  was 
■et  aside  upon  the  ground  that  the  construc- 
tion company  was  not  "a  corporation  en- 
gaged principally  in  manufacturing,"  as 
found  by  tbe  bankrupt  court.  The  opinion 
of  the  circuit  court  of  appeals  is  reported 
in  87  C.  C.  A.  23,  1G8  Fed.  G93. 

From  the  agreed  statement  of  facta  it  ap- 

1st.  That  the  Monongahela  ConstrucUon 
Company's  charter  sets  out  that  it  was  or- 
ganized "for  the  purpose  ot  eonstraeting, 
erecUng,  and  repairing  railroads,  traeUon 
lines,  duly  incorporated,  and  streets,  roads, 
buildings,  structures,  works  or  Improvs- 
■lenta  of  pnblio  or  private  use  or  Utility." 
•Far  othtr  cusb  sh  uma  topio  *  |  Hmnn  In 


2d.  That  ita  principal  business  had  been 
"maldng  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of 


3d.  That,  "in  carrying  on  ita  business,  it 

buys  and  combines  together  raw  materials, 
sneb  as  cement,  gravel,  and  sand  in  the  mak- 
ing of  concrete,  and  supplies  labor,  machin- 
ery, and  appliances  necessary  for  the  proper 
carrying  on  of  said  business,  of  construct- 
ing and  erecting  concrete  arches,  piers,  build- 
ings, and  structures,  and  excavating  therefor 
at  such  time  and  place  as  its  contracts  call 
for." 

■  fao- 


Messre.  Alexander  J.  Barron  and  Rich- 
ard A.  Ford  for  petitioners. 

Messrs.  George  L.  RoberU  and  Eugene 
H.  Baird  tor  respondent.  n 

•  Hr.   Justice  Lnrlon,   after  stating  tbt  * 
facts  as  above,  delivered  the  opinion  of  tbt 

Section  4  of  the  bankrupt  act,  as  amended 
by  the  act  of  February  G,  1903  [32  Stat,  at 
L.  797,  chap.  487,  U.  B.  Comp.  Stat.  Supp. 
1609,  p.  1309],  reads  thus: 

"Any  natural  person,  except  a  wage 
earner,  or  a  person  engaged  chiefly  in  farm- 
ing or  the  tillage  of  the  soil,  any  unincorpo- 
rated company,  and  any  corporation  engaged 
principally  in  manufacturing,  trading, 
printing,  publishing,  mining  or  mercantile 
puTBuitSj  owing  debts  to  the  amount  of  one 
thousand  dollars  or  over,  may  be  adjudged 
an  involuntary  bankrupt  upon  default  or 
an  impartial  trial,  and  shall  be  subject  to 
the  provisions  and  entitled  to  the  benefits  ot 
this  act.  PrivaU  bankers,  but  not  national 
banks  or  banka  incorporated  under  state  or 
territorial  laws,  may  be  adjudged  involun- 
tary bankrupts." 

The  single  question  is  whether  the  Honon- 
gahela Construction  Company,  upon  the 
facts  stated  above,  was  a  corporation  prin- 
cipally engaged  in  the  business  of  "manufac- 
turing," within  the  meaning  of  the  acb  It 
it  was,  the  adjudication  should  stand.  « 

The  corporate  powers  of  the  company  werelj 
very  broad.  It, is  possible  that  it  might* 
have  so  limited  its  functions  as  not  to  have 
come  under  any  reasonable  definition  of 
manufacturing;  but  at  last  the  question  of 
whether  it  wss  principally  engaged  in  manu- 
facturing must  turn  more  upon  what  it  was 
actually  doing  than  upon  what  it  was  au- 
thorized to  do. 

It  must  be  conceded  that  the  word  "manu- 
facturing," as  used  in  the  bankrupt  act,  bai 
no  definite  legislative  meaning  by  reason  of 
adoption  from  other  bankrupt  acta,  as  is 
the  case  with  the  words  "trader"  or  "trad- 

}M.  A  Am.  Dies.  U07  to  date,  *  RepT  lDds» 


oy  Google 


so  5UFRXME  OODBT  REPOBTEB. 


Oai.TnM, 


ingi"  utd  perhapi  other  words  wftb  well- 
vndentood  common- law  meaningB. 

Though  British  bankrupt  acts  wera  in 
•xUtencB  from  the  time  of  Henry  Vlli. ;  they 
applied  onlj  to  "tradera"  until  1860,  when 
they  were  eitended  to  other  perBons.  Our 
own  original  act,  that  of  1800  [2  SUt.  at  L. 

19,  chap.  19],  applied  only  to  tradera,  hanii- 
•ra,  brokers,  and  underwriters.  The  act  ot 
1841  [5  SUt.  at  L.  440,  chap.  Bj  added 
■^erchanti."  The  act  of  1807  [14  SUt  at 
L.  617,  ehap.  176]  extended  practically  to 
all  persona  and  corporations.  That  of  1898 
{30  Stat,  at  L.  644,  chap.  641,  U.  S.  Comp. 
Stat  1901,  p.  341B]  limited  the  wide  appli- 
cation of  the  act  of  1867  to  the  clau  of  buai- 
nail  coporatione  enumerated.  Thai  it  it 
that  the  words  "manufacture"  and  "manu- 
faeturiog"  have  no  meaning  derived  from 
•djudieationa  of  any  former  law. 

Undoubtedly  Congreaa  intended  that  that 
«taa«  of  buainesa  corporations  ongaged  in 
any  elaaa  of  manufacturing,  as  ite  principal 
buainess,  and  not  as  a  mere  minor  incident 
to  some  larger  work,  should  be  eubjeot  to 
tha  law;  and  this  intention  ihould  be  re- 
garded by  giving  to  doubtful  words  and 
tenna  a  liberal  rather  than  a  narrow  mean- 
ing. "Uanutacturing"  has  no  t«c}mica1 
meaning.  It  ia  not  limited  by  the  means 
naad  in  making,  nor  by  the  kind  of  product 
produced.    In  Sidd  t.  Pearson,  128  U.  S.  1, 

20,  32  L.  ed.  346,  3S0,  2  Inters.  Com.  Rep. 
832,  S  Sup.  Ct.  Rep.  6,  Ur.  Justice  Lamar 
•aid  that  "manufacture  is  transformation, — 
tba  fashioning  of  raw  materials  into  a 
•hangs  of  form  for  use." 

In  Tide  Water  Oil  Co.  t.  United  States, 
171  U,  S.  SIO,  216,  43  L.  ed.  13G,  140,  16 
Snp.  Ct.  Rep.  837,  Mr.  Joetloe  Brown,  re- 
ferring to  the  expansion  of  the  meaning  of 
the  word  "manufacture,"  said  that  "the 
word  ia  now  ordinarily  used  to  denote  aa 
„  article  upon  the  material  of  which  labor  has 
•B  baen  expended  to  make  the  flnithed  product." 
•  •Concrete  is  an  artificial  atone.  It  is  a 
product  resulting  from  a  combination  of 
aand  or  gravel  or  broken  bits  of  limestone, 
with  water  and  cement ;  a  combination 
which  requires  ordinarily  the  use  of  both 
akill  and  machinery.  It  ia  not  denied  that 
if  concrete  in  a  shape  adapted  to  use  and 
tn  finished  form  ia  supplisl  to  others  for 
the  making  of  a  house,  bridge,  pier,  arch, 
abutment,  that  the  oorporation  making  such 
blocks  or  shapes  would  be,  in  the  most 
narrow  sense,  one  engaged  in  manufacture. 
But  it  is  urged  that  this  corporation  mode 
these  blocks  or  shapes  at  the  place  where 
used;  and  that,  as  finished,  they  beeai 
part  of  a  principal  structure  and  affixed  to 
the  real^;  and  that  therefore  they  were  not 
engaged  in  manufacturing,  which,  aay  conn- 
Mi,  is  a  business  confined  to  those  who  maira 


articles  which  may  b«  'transported  and  sold 
',  some  other  place  than  that  where  made." 

The  production  of  concrete  arches  or  piers 
'  abutments  ia  the  result  of  successive 
steps.  The  combination  of  raw  material — 
the  sand,  the  limestone,  the  cement,  and  the 
wator — produced  a  product  which  undoubt- 
edly was  "manufactured."  This  concrete 
had  then  to  be  given  shape.  That  required 
the  manufacture  of  moulds,  which  remain  in 
place  until  hardening  occurs.  If  the  con- 
crete ia  reinforced,  aa  ie  the  case  where 
great  strength  is  required,  then  the  adjust- 
ment of  the  bars  of  steel  within  the  moulds 
was  another  step.  Do  all  of  these  steps, 
each  a  step  tn  "mannfacturing,"  cease  to  be 
"manufacturing"  because  the  moulds  into 
which  the  concrete  is  poured,  when  in  a 
fluid  state,  are  upon  the  spot  where  the 
finished  product  is  to  remain!  That  the 
operation  of  making  and  shaping  the  con- 
crete is  done  at  the  place  used  seems  rather 
a  matter  of  convanJencs,  due  to  the  quick 
hardening  in  moulds  and  difficulties  of 
transportation.  But,  as  we  may  take  notica, 
the  operation  which,  in  the  end,  is  to  pro- 
duce an  arch  or  abutment  or  pier  or  house, 
is  not  necessarily  a  tingle  operation,  but  one 
of  successive  repetition*  of  the  process,  Tha 
business  is  not  identical  with  that  of  a  mere  « 
builder  or  constructor  who  puts  together  |S 
the  brick  or  stone  or  wood  or,  iron,  aa  * 
finished  by  another.  If  the  builder  made  bla 
brick,  shaped  his  timbers,  and  joined  tbem 
all  together,  he  would  plainly  b«  a  manu- 
facturer as  well  as  a  bnilder;  and  It  the  for- 
mer was  the  principal  part  of  the  business, 
ha  would  be  within  the  definition  of  tha 
bankrupt  act.  To  say  that  one  who  makes, 
and  then  gives  form  and  shape  to  the  prod- 
uct made,  is  not  engaged  in  manufactur- 
ing beeauss  he  makes  his  product  and  gives 
it  form  and  shape  In  the  place  where  it  Is 
to  rtsnain,  it  too  narrow  a  constmcti<m. 

In  a  case  ttyled  Re  Firtt  Nat  Bank,  61 
C.  C.  A.  260,  1S2  Fed.  «4,  11  A.  i  E.  Ann. 
Cat.  36S,  the  circuit  court  of  appeals  for 
the  eighth  circuit,  in  an  opinion  by  San* 
born,  Circuit  Judge,  tuttained  an  adjudi- 
cation of  bankruptcy  against  a  precisely 
similar  corporation. 

In  Columbia  Ironworks  v.  National  Lead 
Co.  64  L.R.A.  846,  62  C.  C.  A.  S9,  127  Fed. 
9(1,  the  sixtli  circuit  court  of  appeals  ad- 
judged that  a  corporation  engaged  principal- 
ly In  the  business  of  building  and  repairing 
large  steel  ihipt  for  sale  and  upon  ordar, 
who  prepared  and  gave  sbape  to  mneh  of 
the  raw  material,  was  engaged  in  mana(a» 

The  judgment  of  the  Circuit  Court  of 
Appeals  must  be  reversed  and  that  of  ttte 
District  Court  a" 
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TOXAWAY  HOTEL  CO.  v.  J.  L.  SllATHERS  ft  CO. 


J.  L.  SUATHERS  &  COMFAITT  at  kL 

BAHKRDPTcr  (I  72*)  — Who  mat  Bs  Ik- 
voLinTTAT  Bahkfdpt— HoTM.  Compawt 
— "XBADina  OB  MXBCAKTiLi  E'VHauiTV.'* 
A  corporation  engaged  In  conduatina 
botela  At  variouB  point*  Ii  not  engagM 
principally  in  trading  or  mercantile  par- 
niita,  so  as  to  be  Habls  to  an  involuntary 
adjudication  in  bankruptcy  under  the  bank- 
rupt act  of  July  1,  1808  (30  Stat,  at  L.  S44, 
chap.  841,  U.  S.  C3omp.  Stat  1901.  p.  8418), 
i  4,  aa  amended  by  the  act  of  February  6, 
1903  [32  SUt  at  L.  797,  cliap.  4S7,  U.  & 
Corap.  Bta.t.  Supp.  1909,  p.  1309),  although 
It  atao  maintains  two  country  itorea,  lar^ 
ly  aa  an  Incident  to  tlie  location  of  ita 
hotels  In  a  thinl/  aettled  mountainoui  re- 
gi; 
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For  otfaar  deBnltlona,  • 
TOL  I,  p.  «n.] 

[No.  88.] 

Snlmiitted  January  IS,  1910.    Decided  Feb- 
ruary Zl,  1010. 

)K  A  CEKTIFICATE  from  the  United 
Statea  Circuit  Court  of  Apiwali  for 
the  Fourth  Circuit  presenting  tiie  quaatlon 
whether  a  corporation  engaged  iu  conduct- 
ing hotala  at  various  points  may  be  ad- 
jndieated  an  involuntary  bankrupt.  An- 
tmred  in  the  negative. 

Statement  by  Mr.  Juatieo  Lnrlon; 
From  the  fact*  certified  it  appears  that 
tfao  Toxaway  Hotel  Company  was,  In  Hay, 
IMS,  duly  incorporated  under  the  law*  of 
Georgia.  Among  the  purposes  of  the  com- 
pany, aa  stated  In  the  application  for  ineor- 
poration,  were  these:  "to  conduct  hotels  for 
Uw  accommodation  of  the  publie,  .  .  . 
to  keep,  manage,  conduct,  and  carry  on  th* 
bosiness  of  running  liotcla,  cottages,  inna, 
and  restaurants,  with  their  usual  and  nccas- 
tary  adjunct*,  including  the  running  of 
billiard  and  pool  rooms,  bowling  alleys,  buy- 
ing and  selling  liquors  and  tobacco  in  all 
their  forms,  conducting  and  leasing  new* 
and  book  atands;  baths  of  all  kinds,  to  con- 
duet  lirery  stables,  operating  farm  and  flah 
hateheriea,  to  run  omnibuses  and  transfer 
lines,  together  with  all  other  pursuits  inci- 
dent to  the  operation  of  hoteU."  The  com- 
g  pany  acquired  and  operated  six  hotel*,  ait- 
^  nated  in  a  thinly  populated  part  of  the 
•  mountain*  of  western. So rth  Carolina,  hav- 
ing an  aggregate  capacity  of  750  guests. 
These  were  csrried  on  from  March,  1906,  un- 
til October,  1000,  when  an  assignment  was 
made.  Within  four  months  after  such  aa- 
signment,  creditors  Hied  a  petition  seek- 
ing to  adjudicate  the  corporation  a  bank- 
rupt, as  having  been  "engaged  principally" 


In  tnuling  and  mercantile  pursuits.  It  con- 
tested adjudication,  and  averred  that  it  waa 
not  a  corporation  subject  to  involuntary 
proceedings,  aa  it  had  not  boen  principally 
engaged  either  in  "trading"  or  "mercantile 
pursuits,"  but  was  a  hotel  company,  and,  as 
such,  was  not  one  of  the  class  of  corpora- 
tions specified  in  the  4th  section  of  the  bank- 
rupt act,  as  amended. 

The  material  facts  as  to  the  character  of 
the  business   done  by   this   corporation  aro 

"That  the  business  done  by  the  corpo- 
ration at  these  hotels  during  the  first  sea- 
son, from  March  to  October,  1905,  as  shown 
by  the  receipts,  amounted  to  SI19,I71.3Sj 
and  that  done  during  the  second  season, 
from  January  1st  to  October  lat,  1906,  aa 
shown  by  the  receipts,  amounted  to  (IZT,- 
130.01. 

"That  during  1905,  and  until  June,  1906, 
the  said  corporation  did  no  other  business 
than  conducting  hotel*,  excepting  the  culti- 
vation of  a  small  farm  connected  with  oae 
of  the  hotel*,  for  the  purpose  of  supplying 
vegetables  and  garden  truck. 

"That  in  June,  1908,  said  corporation 
acquired  and  began  conducting  two  country 
stores, — one  located  at  Toxaway  Inn  and  tha 
other  at  Lake  Sapphire  and  Fairfield  Inn. 
In  Uiaie  atores  were  kept  stock*  of  general 
merchandise,  lucb  as  is  u*ually  carried  In 
country  store*;  to  wit,  dry  goods,  groceries, 
notions,  hats,  caps,  clothing,  a  small  assort- 
ment  of  hardware,  flour,  meal,  meat,  feed, 
etc.,  the  average  value  of  each  stock  being 
from  three  to  four  thousand  dollars. 

"The  aaid  hotels  were  located  in  a  thinly 
settled  section  of  the  mountains  o{  North 
Carolina,  quite  a  distance  from  any  town) 
that  the  stores  furnished  the  hotel*  from  „ 
their  stocks,  and  also  with  such  produce  and  2 
other  things  neceasaiy  foi,the  hotels  as  came  • 
into  the  stores,  and  they  also  sold  goods  and 
merchandise  to  people  generally;  and  also 
bought  and  sold  some  tan  bark.  That  from 
two  thirds  to  three  fourths  of  the  goods 
handled  by  tliese  stores  went  as  supplies  to 
the  hotels  on  orders  from  the  stewards  of  tha 
hotels,  and  the  remainder  were  sold  general- 
ly, principally  to  employees  of  the  corpora- 
tion, and  also  to  the  people  at  large.  That 
tha  buainess  of  the  hotels  and  the  stores  was 
kept  without  separation  Jn  one  set  of  books. 
The  corporations  also  kept  a  bar  in  the 
Toxaway  Inn,  at  which  liquors  were  sold 
exclusively  to  the  guests,  and  had  a  number 
of  boats  and  launches  on  the  lakes  at 
Toxaway  Inn  and  at  Fairfield,  which  It 
hired  to  patrons  when  called  for. 

"That  said  corporation  employed  about 
130  persons  in  and  about  the  hotels,  and  4 
persons  in  and  about  the  stores." 

Upon  these  facts  the  bankrupt  wnrt 
adjudicated  the  corporation  bankrupt.    Aa 
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appeal  was  allowed  to  the  circuit  court  of 
appeals,  and  the  queatlott  certified  as  t« 
whether,  upon  the  facts  itated,  thie  botel 
ennpanj  {b  subject  to  the  proviaiooa  of  the 
bankrupt  act,  and  liable  to  be  adjudicated 
a  bankrupL 

Menrs.  Tb«odore  F.  DavldBon,  IJovU 
If.  Bonrne,  Jobn  BI.  Slaton,  Ucd  Z. 
PbllUps   and   Eajrvood    Parker   for   Toxa- 

way  Hotel  Company. 

Mr.  Jnllns  C.  Martin  for  J.  L.  Smath- 
B  era  ft  Company. 

•    ■  Mr.    Justice    I/nrton,    after   stating   the 
facta,  delivered  the  opinion  of  the  courti 
The  act  of  1887  [14  Stat,  at  L.  617,  chap, 
^  178]   applied  to   "all   moneyed  business   or 
?  commercial     corporations     and     joint-stoclc 
companies."     The   present  act  applies  only 
to   such   corporations    as   are   "principally 
engaged"  in  certain  enumerated    kinds    of 
bnainess.     That  of  inn  keeping,  though  as 
old   as  civilization,  is  not  apecifically  enu- 
merated.    Unless,   therefore,   a   corporation 
agaged  in  the  business  of  hotel  keeping  is 
embraced  within  one  or  the  other  of  those 
which  are  enumerated,  it  la  not  liable  to  an 
involuntary  adjudication. 

The  contention  ia  that  thia  was  a  corpora- 
tion principally  engaged  in  "trading"  or 
'inercantile  purauits." 

For  the  present  we  ehall  only  deal  with 
the  bare  question  as  to  whether  inn  keep- 
ing ia  within  a  proper  definition  of  "trad- 
ing" or  "mercantile  pursuits."  The  keeping 
of  a  bar,  cigar  and  news  stand  are  obvious- 
ly but  ordinary  incidents  to  the  main  busi- 
ness when  conducted  within  the  inn,  and 
primarily  for  the  convenience  of  guests. 
The  maintenance  of  a  livery  and  of  small 
pleaaure  boats  for  the  accommodation  of 
gnesta  may  atao  be  accepted  as  merely  inci- 
dental to  that  class  of  hotels  called  "re- 
eorts."  The  eigniUcance  of  the  fact  that 
thia  company  did,  in  addition  to  the  ordi- 
nary business  of  hotel  keeping,  engage  to  a 
certain  extent  In  an  outside  trading  or 
mercantile  businesa,  will  later  be  conaidered. 
Having  thus  narrowed  the  question,  we 
muat  answer  that  a  corporation  engaged 
principally  in  running  hotela  ia  not  a  corpo- 
ration engaged  principally  in  "trading"  or 
"Mercantile  pursuits."  An  innkeeper  Is  one 
who  maintains  a  houae  for  the  entertain- 
ment of  strangers,  for  a  reasonable  compen- 
sation. To  secure  this  compensation  he  is 
given  a  lien  upon  the  property  of  hie  guests 
within  the  Inn.  For  this  proper^  he  ia 
under  liability  much  like  that  of  a  common 
carrier.  So  long  as  he  has  room,  he  muat 
receive  all  who  may  apply  and  are  fit  per- 
•ona.  He  may  not  discriminate.  To  saj  Ihat 
be  buys  and  sella  articles  of  food  and  drink 


is   only   true   in    a   limited    sense.     Such 
articlea  are  not  bought  to  be  sold,  nor  are 
thqr  sold  again,  as  In  ordinary  commerce.  |. 
They  are  bought  to  be  served   as   food  or  ^ 
drink,  and  the  price  includes, rent,  aervlce,  • 
heat,  light,  etc     To  say  that  such  a  busi* 
neas  is  that  of  a  "trader"  or  a  "mercantile 
pursuit,"  is  giving  those  words  an  elasticity 
o(  meaning  not  according  to  common  usage. 

Until  clianged  by  a  Parliamentary 
declaration  in  I82S,  act  8,  Geo.  IV.,  chap. 
16,  defining  the  persons  included  under  the 
term  "trader,"  as  used  in  the  bankrupt  and 
inaolvency  acts.  It  waa  held  that  an  inn- 
keeper waa  not  a  tradesman.  Newton  t. 
Trigg,  1  Shower,  96;  Luton  v.  Bigg,  Skin- 
ner, 276,  291  (  Willett  v.  Thomas,  2  Chitty, 
651. 

In  Luton  V.  Bi^  it  wag  said  of  an  inn* 
keeper:  "He  is  in  the  nature  of  a  public 
person,  and  his  house  and  occupation  a 
thing  of  necessity,  and  his  gala  does  not 
rise  from  the  victuals  which  he  sells,  but 
from  his  furniture  and  attendance." 

In  Newton  t.  Trigg,  cited  above,  it  waa 
said:  "An  innkeeper  cannot  set  hie  own 
prices,  but  ia  tiound  to  reasonable  prices.  A 
tradeamon  may  sell  to  whom  he  pleases. 
An  innkeeper  cannot  refuse  his  guest 
.  .  .  He  doth  not  get  by  buying  and 
Belling.  He  gets  by  the  price  and  hire  of 
hia  lodgings  [also]  by  the  profit  or  use  of 
his  kitchen.  The  profits  from  the  stables  do 
not  arise  from  the  hay  only,  but  from  the 
atanding." 

Congress  having  never  by  express  l^s- 
lation  declared  an  Innkeeper  a  "trader,"  it 
must  be  presumed  to  have  used  the  word  In 
its  well-understood  public  and  judicial 
meaning,  and  cases  based  upon  a  Parlia* 
mentary  meaning  are  not  In  point.  See 
Hall  V.  Cooley,  3  N.  Y.  Leg.  Obs.  282,  FwL 
Gas.  No.  0,928,  and  Re  Cote,  2  Low.  Dea 
374,  Fed.  Gas.  No.  3,207,  where  Judge 
Lowell,  referring  to  the  declaratory  aet 
giving  a  list  of  occupations  which  should 
constitute  trading,  said  that  Congress  "had 
not  defined  a  tradesman,  and  the  question 
waa  therefore  addressed  to  the  common 
usage  of  this  country  and  to  the  Judge's 
knowledge  of  his  own  language."  Ha  de- 
fined a  tradesman  "as  aubatantially  the 
same  as  ahoplceeper."  In  the  ease  atyled  He 
Smith,  2  Low,  Dec  69,  Fed.  Cas.  No.  12,- 
Q91,  the  same  learned  judge  adapted  the 
definition  of  Bouvier,  who  defines  a  tradea- 
man  aa  "one  who  makes  it  bis  business  tarn 
buy  merchandise  or  goods  or  chattels  to  sell  3 
Bgain.tor  the  purpose  of  making  a  profit,"" 
If  the  occupation  of  inn  keeping  is  not 
"trading,"  it  ia  not  a  "mercantile  pursuit," 
for  little  more  than  a  broader  significance 
can  be  given  to  that  term  than  to  "trading." 
It  is,  in  fact,  trading  in  the  larger  aenask 
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"UercanUle"  ii  defined  "ta  hftTing  to  do 
with  trade  or  oommeree;  of  ot  pertaining 
to  merchants,  or  the  trEiflic  carried  on  by 
DMrebante"  (Century  dictionary).  To  be 
principal! J  engaged  in  a  mercantile  pursuit, 
one  muEt  be  carrying  on  commerce  in  some 
of  its  branches.  See  Re  Cameron  Town 
Mut.  P.  Lightning  &  Windstorm  Ins.  Go.  96 
Fed.  768;  Loveland,  Banlcr.  g  48;  Re  New 
York  t  W.  Water  Co.  SS  Fed.  711.  The 
eoDclusion  we  reach  accords  with  that  an- 
nounced by  the  sixth  circuit  court  of  ap- 
peal! in  Be  United  SUtes  Hotel  Co.  SS 
L.R.A.  688,  87  C.  C.  A.  153,  134  Fed.  225, 
where  the  matter  li  considered  and  the 
eaies  bearing  upon  the  subject  reviewed. 

Bat  it  Is  said  that  although  this  waa  a 
hotel  company,  and  engaged  in  doing  the 
bnsinesa  of  an  innkeeper,  it  was  in  fact 
priunipally  engaged  in  trading  and  mercan- 
tile pursuit!.  If  10,  that  ie  the  end  of  the 
matter;  for  liability  under  the  aet  l!  de< 
pendent  upon  what  It  was  actually  doing 
rather  than  upon  what  it  was  organized  to 
do  or  professed  to  l>e  doing.  See  Friday  *. 
Hall  &  K.  Co.  jnst  decided.  [216  U.  S.  419, 
64  L.  ed.  — ,30  Sup.  Ct.  Rep.  26L] 

It  may  have  tieen  engaged  in  doing  two 
dlatinet  kinds  of  business.  But  unless  this 
aorporatiop  was  "engaged  principally"  in 
mercantile  pursuits,  it  was  not  amenable  to 
ths  act.  "Engaged  principally"  are  plain 
words  of  no  ambiguous  meaning.  They 
need  no  construction.  Amenability  to  the 
statute  must  turn  upon  the  faets  of  the  ease 
where,  as  here,  the  same  corporation  was 
engaged  in  "mercantile  pursuits"  in  addition 
to  inn  keeping.  There  is  no  way  to  settle 
whether  it  was  "engaged  principally"  in 
the  one  or  the  other  but  by  a  comparison  of 
the  two.  When  we  do  Uils  it  is  easy  to 
see  that  the  mercantile  business  which  it 
<iid  was  of  minor  character,  and  was  largely 
an  Incident  to  the  location  ot  the  hotels  of 
^  the  oompany  in  a  thinly  settled  mountain- 
^  OUi  r^on.  The  stores  were  country  stores, 
•  — that  is,  stores  dealing  in  a^great  variety 
of  ordinary  necessities.  From  two  thirds  to 
three  fourths  of  the  goods  handled  were  used 
In  the  running  of  the  hotels,  upon  order  of 
the  stewards.  Much  of  the  remainder  were 
sold  to  the  onployees,  and  the  rest  to 
enetomers  at  large,  who  paid  in  money  or 
bartered  country  supplies  for  goods.  The 
average  stocks  carried  were  from  three  to 
four  thousand  dollars  In  value.  They  were, 
in  a  large  sense,  hotel  commissariee.  The 
bosineoB  was  done  but  for  one  season.  If 
we  compare  the  volume  of  that  done  by  the 
inn-keeping  business  proper  with  that  done 
by  the  stores,  the  minor  character  of  the 
latter  is  plain.  The  hotels  employed  130 
persons;  the  two  stores,  4.  The  receipts  of 
the  hotel  business  plus  the  mercantile  busi- 


ness— for  all  were  kept  upon  one  set  of 
books— for  the  year  1908  were  «127,138.01. 
The  receipts  for  the  previous  year,  when  no 
stores  were  operated,  were  3119,171.36. 
The  volume  of  mercantile  business  must 
have  been  small  compared  to  the  volume  ot 
the  hotel  bueineaa  proper.  That  the  com- 
pany was  "engaged  principally"  in  the  hotel 
business  proper  is  plain.  It  was,  therefor^ 
not  amenable  to  the  act. 

The  answer  to  the  interrogatory  of  the 
Clrouit  Court  of  Appeals  must  therefore  b« 
in  the  negative. 

m*  V.  8.  at.} 
SILAS  PICKETT,  Plff.  in  Err., 

UNITED  STATEa 


TIOM  WlTHlH   TaBBITOBT. 

1.  The  murder  of  one  negro  by  another 
within  the  limits  of  an  Indian  reservation 
In  a  territory  is  committed  within  a  place 
or  district  under  the  ezclusive  jurisdiction 
of  the  United  States,  within  the  meaning  of 
U.  S.  Rev.  Stat.  %  633B,  U.  8.  Comp.  Stat. 

1001       n       tnOT       A^tt„l„^     —J     :.l.f I.L. 


1901,  p.  3827,  defining  and  punishing  the 
crime  of  murder,  as  amended  by  the  act  of 
Januarj'  16,  18B7  (29  Stat,  at  L.  487,  chap. 
20,  U.  S.  Comp.  Stat  1901,  p.  3620),  and 
extended  by  §  2146  to  the  Indian  countary, 
wh»i  not  within  the  exceptions  mads  by 
I  2148,  which,  by  reason  of  the  race  of  tha 
accused  and  deceased,  do  not  apply. 

[Bd.  K<*a.-~-ToT  other  cms.  Me  IndlaOL  See. 
Dl«.  i  «§.•]  ^ 

iHDiANB  (I  83*)— Pkdzbal  Codbts— JnsiB- 

DICTIOIf   —   EFROT      OW      ADMIBSIOIf       OF 

Btatk. 

2.  The  murder  of  one  negro  by  another 
within  the  limits  of  the  Osage  Indian  reser- 
vation subsequent  to  the  Oklahoma  en- 
abling act  of  June  IS,  1906  (34  Stat,  at  L. 
287,  chap.  333S),  but  prior  to  the  admis- 
sion of  that  state  Into  the  Union,  is  justi- 
elahle,  after  such  admission,  in  the  district 
court  of  the  United  Stotea  for  the  western 
district  of  Oklahoma,  under  |  14  of  that 
Bct^'  providing  for  the  transfer  of  jurisdic- 
tion in  respect  of  all  crimes  against  the 
United  StaUs  to  the  Federal  courts  therein 
provided. 

rod.  Not*.— Tor  etber  cam,  s««  Indiana,  Deo. 

GnniiRu.  Law  <(_88*>— Fidebal  Codb»— 
J  DBi  BDicn  os—^RrifKxe  ot  Aduissior  or 
Statx, 

3.  Crimes  and  offenses  committed  before 
and  after  the  admission  of  Oklahoma  int« 
the  Union,  and  not  those  committed  before 
and  after  the  passage  of  the  enabling  act  of 
June  10,  1908,  must  be  deemed  meant  by 
the  provision  of  g  14  of  that  act' for  the 
transfer  of  jurisdiction  in  respect  of  all 
erimea  against  the  United  States  to  ths 
Federal  courts  therein  provided,  since  otlwr- 
wise  there  would  be  an  indefinite  period  be- 
tween the  date  of  the  enabling  aet  and  tta»  ,' 
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■dmiulon  of  tl»  fUU,  during  which  sncli  |  been  Bominlttod 
erlmei  mfgM  go  unpnniahcd.  '  '"    "'    "•-'-'- 

rao.  Note— For  otbar  mmk  m*  Criminal  L»v, 
Dm.  Dlf.  I  OlM 
GiiiiinAL  Law   (I  1I56*)— Dimbbtiohabi 

llATnfBS— NXW  TUAI~ 

4.  Tlie  granting  or  denying  of  a  new  triol 
il  a  matter  not  asBipiable  as  error. 

[Bd.  Not*.— For  otbar  WM(,  ■••  Criminal  Law, 
Omt.  Die  il  IIW7-10ni   Dms.  DiM-  I  lue.*} 
Cbooeiai,  Law  (|  1144*)  — DiaoarrioNABY 

MATTEBS— COWIIHDAHCT. 

5.  The  refusal  of  a  continuance  will  not 
be  dieturbed  by  »n  appellata  court  wlien  tlie 
kbBence  of  any  bill  of  exceptions  in  the  rec- 
ord preventa  any  showing  ot  abuia. 

[BO.  Note,— For  othar  — —   •"  f^ftmi' 


^ aw  Criminal  liBW, 

Dii.'i  tOtt;    Daa  Dlf-  I  11«-'] 

CaiMiNAi.  Law  (I  1082«)-QDMTIOM  Not 
Raised  Bbmw— SumciKKor  o»  Indictt- 

8.  Objectioni  to  the  mifflcieacy  of  m  In- 
dictment cannot  first  tte  raiaed  upon  writ 

4>tt. 

■Cuit.  ^._.  .  --     . 

CBiMiRAL  Law   (I   1«M'H-N«CTMITT  or 
Bill    of   Bxobptiosb— Mattkbo   ab  to 
Btiduob.  .    ....  „  „, 

7.  Aaaignment*  of  error  in  admitting  or 
relectUur  evidence  cannot  be  considered  on 
writ  oT  error,  where  no  bill  of  exceptioua 
bU  bMn  takMI.  criminal  1-w. 

(No.  270.1 

Submitted  Jwiuary  3,  1910.    Decided  Feb- 
ruwy  81,  1810. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Weatem  District  of 
Oklahoma  to  review  a  conviction  of  mur- 
der.    Affirmed. 

The  facta  are  stated  in  the  opinion. 
No  appearance  lor  plaintiff  In  error. 
AsiisUnt  Attorney  Oeneral  Hai*  for  de- 
^  fendant  in  error. 

•   *  Mr.  Justice  Lnrton  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  a  Judgment  ol 
the  circuit  court  of  the  United  States  for 
tbe  western  district  of  Oltlahoma,  upon  a 
conviction  in  a  capiUl  case,  sued  out  by 
tiie  plaintiff  in  error,  the  defendant  be- 
low by  authority  of  the  Sth  eection  of  the 
act  of  March  3,  1891  (26  SUt  at  L.  828, 
827.  cliap.  517,  U.  8.  Comp.  Stat  JWI,  p. 
S49). 

The  plaintiff  in  error,  Silas  Pickett,  a 
negro,  was  indicted  in  tht  district  court  of 
the  United  States  for  tbe  western  district 
of  Oklahoma  for  the  murder  of  a  negro 
known  as  Walter  the  Kid,  within  the  limits 
of  tbe  Osage  Indian  Reservation.  The  in- 
2  dlctment  wa*  remitted  to  the  circuit  court 
7  for  the  samc^istriet,  as  required  by  g  1039, 
Bntoed  Statutes  (U.  8.  Comp.  Stat.  1901,  p. 
nt),    Thli  murder  was  charged  a*  having 


October  ]«,  1907.  Tb« 
state  of  Oklahoma  was  admitted  to  the 
n  on  November  Ifl,  190T.  The  offense 
therefore,  committed  before  ita  admis- 
as  a  state,  and  for  that  offense  the 
plaintiff  in  error  was,  after  sneh  admission, 
both  indicted  and  convicted  in  a  court  of 
the  United  States  for  the  western  district 
of  Oklahoma,— the  Osage  Indian  Reserva- 
tion being  within  that  dlstricL  The 
jurisdiction  of  the  court  was  challenged  by 
to  quash,  by  demurrer,  and  by 
motion  In  arrest  of  judgment.  Of  course, 
f  the  offense  was  not  one  against  the  United 
States,  or  not  committed  within  the  terri- 
torial jurisdiction  of  the  district  court  for 
the  western  district  of  Oklahoma,  the  in- 
dictment would  be  bad.  and  the  court  which 
tried  and  convicted  the  plaintiff  in  error, 
without  jnrisdzction.  But  the  crime  charged 
in  this  indictment  was  one  against  the 
United  States.  By  g  5339  of  the  Revised 
Statutes  {U.  S.  Comp.  Btat.  1901,  p.  3627), 
as  amended  by  the  act  of  January  IS.  1S9T 
(20  Stat,  at  L.  487.  chap.  2B,  U.  S.  Comp, 
Stat.  1001,  p.  3020),  the  crime  of  murder, 
when  committed  within  any  "place  or  dis- 
trict or  country  under  the  exclusive  juris- 
diction of  the  United  States,"  is  defined 
and  the  punishment  provided.  This 
general  law  was,  by  g  2HS,  Rev.  Stat.,  ex- 
tended "to  the  Indian  country,"  when  not 
within  one  or  the  other  of  the  exceptions  of 
S  2146. 

The  avermenta  ot  the  indictment  make  II 
plsln  that  the  crime  charged  was  committed 
within  a  "place   or  district"  at  that  time 

ilusively  under  the  jurisdiction  of  the 
United  States,  being  Indian  country,  not 
within  any  state.  As  it  also  averred  that 
the  plaintiff  in  error  was  a  negro,  and  not 
an  Indian,  and  the  person  elain  a  negro, 
and  not  an  Indian,  the  exceptions  made  by 
g  214S,  Rev.  Stat,  do  not  apply. 

~  was  charged  to  have  been  com- 

mitted on  October  14,  ]007r-a  date  subse- 
quent to  the  enabling  act  of  June  IB,  1904 
[34  Stat  at  L.  207.  chap.  333SI,  under 
which,  on  November  20,  1007,  Oklahoma  was 
admitted  to  the  Union. 

The  jurisdiction  of  tbe  district  court  of 
the  United   States,  exercised   In   respect  to  ^ 
the   Indictment   and  trial   of   this   plaintiff  * 
^n   error,    depends   upon   the   provisions   of  ■ 
that  enabling  act.    Such  a  crime  might  have 
prosecuted  in  the  territorial  oourt  for 


the  proper  district  of  the  territory,  sitting 
as  a  court  of  the  United  States,  and  ad- 
ministering the  law  of  the  United  States 
in  the  exercise  of  ita  jurisdiction  conferred 
by  Congress.  Ex  parte  Crow  Dog  (Bx  parte 
Kang-Oi  Shun-Ca)  109  U.  B.  GfiS,  27  L.  ed. 
1030,  3  Sup.  Ct  Rep.  396;  Brown  r.  United 
States,  77  C.  C.  A.  173.  146  Fed.  970.    Bol 
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the  fnnetlon  and  JuriBdietion  of  such  terri- 
torial eourta  would  natuiall;r  terminate 
opon  tliB  territory  becoming  a  itate,  and 
therefore  render  net^eesar;  aome  prOTiaion 
for  the  trangfer  of  pending  business  end 
JuriBdietion  in  respect  of  local  mettera  to 
state  courts,  and  of  civil  and  criminal  busi- 
neaa  and  juriadiction  ariaing  under  the  lawa 
of  the  United  States  to  courts  of  the  United 
Btatea  when  they  aliould  come  into  exiat- 
enee.  Fora^th  v.  United  SUtea,  B  How.  6T1, 
67fl,  13  L.  ed.  202,  284. 

It  waa  therefore  altogether  competent  for 
Congress  to  provide,  aa  it  did  in  the  14th 
tection  of  this  enabling  act,  for  the  tranafer 
of  jurisdiction  in  reapect  of  all  crimes 
agftinat  the  United  States — for  the  act  must 
be  read  as  applying  to  crimes  under  tlie 
general  criminal  law  of  the  United  Statea, — 
to  the  Federal  courts  provided  by  the  same 
act.  If  this  could  not  be  done,  the  change 
from  a  territorial  condition  to  that  of  a 
state  would  operate  as  an  automatic 
amneety  for  crimes  committed  against  the 
general  law  of  the  United  Statea  within  dis- 
tricts exclusively  under  its  jurisdiction, 
and  not  witliin  the  jurisdiction  of  any 
state,  (or  the  courts  of  the  state  could  not 
be  empowered  to  prosecute  crimes  against 
the  laws  of  another  sovereignty.  Martin  v. 
Hunter,  1  Wheat.  304,  337,  4  L.  ed.  97,  106. 
The  power  to  punish  waa  not  lost  if  the 
crime  was  one  of  the  cluiracter  deacribed, 
and  the  enabling  act  might  well  provide  that 
such  crime,  committed  either  before  or  after 
the  admiaajon  of  tiie  state,  niigiit  tw  prose- 
cuted in  the  eourta  of  the  United  EUtes 
when  established  within  the  new  atate.  Tiie 
subject  is  elaborately  considered  and  decided 
by  Diatriet  Judge  Marshall  in  United 
States  T.  Baum,  74  Fed.  43. 
e  Section  13  of  the  enabling  act'  referred  to 
^  provides  "that  the  state,  when  admitted 
*  [Italics  ours],  should  he  divided  into  .two 
judicial  districts,"  for  the  appointment  of 
a  district  judge,  cleric,  and  marshal  for 
each,  and  tliat  the  state  should  be  attached 
to  the  eighth  judicial  circuit.  It  provides 
also  for  the  holding  of  regular  terma  of 
both  the  district  and  circuit  courts,  with 
all  the  powera  and  jurisdiction  of  similar 
eourta.      The    14th    section    was    in    these 

That  all  prosecutiona  for  crimes  or  of- 
fenaes  hereafter  committed  in  either  of  said 
judical  districts  aa  hereby  constituted  ahall 
b«  cogniiable  within  the  district  in  which 
committed,  and  all  prosecutions  for  crimes 
or  offenses  committed  l>efore  the  pasaago  of 
this  act,  in  which  indictmenta  have  not 
yet  been  found  or  proceedinga  instituted, 
shall  be  cogniiaUIc  within  the  judicial  dia- 
triet as  hereby  constituted  in  wliich  such 
eriinea  or  offenses  were  committed." 


■  M  BtaL  ns  CO.   B.  Comp.   St   Bnpp.  Dm,  p.  IM). 


There  may  be  some  doubt  as  to  whether 
the  section  set  out  should  be  construed  as 
applying  to  crimes  and  offenses  committed 
l)efore  and  after  the  passage  of  the  enabling 
act,  or  only  to  audi  crimes  committed  be- 
fore and  after  the  admiaaion  of  the  state. 
The  reference  to  "the  passage  of  this  act," 
in  the  second  clause,  would  tend  to  the  first, 
construction.  But  such  a  construction 
would  leave  out  of  cnsideration  tlie  faci 
that  neither  the  eourta  nor  the  judicial 
districts  referred  to  would  exist  until  t1i» 
admiaaion  of  the  atate,  by  tiie  express  terms' 
of  the  preceding  section,  which  should  be 
read  in  connection  with  the  14th  section. 
No  construction  should  be  adopted,  if  an- 
other equally  admissible  can  be  given,  whicb 
would  result  In  what  might  be  called  a  j»> 
dicial  chasm.  Under  tlje  first  interpreta- 
tion, crimes  committed  after  the  passage  of 
tbia  enabling  act  could  not  be  prosecuted 
until  the  admission  of  the  state,  and  the 
coming  into  existence  of  tlie  courts  and  ju- 
dicial districts  to  which  jurisdiction  of  sucb 
crimes  was  to  be  transferred.  If  such  crimes 
could  only  be  prosecuted  in  courts  arganiied 
upon  the  admission  of  the  state,  there  would 
be  an  indefinite  period  during  which  such 
crimes  might  go  unpunished.  In  fact,  there 
elapsed  seventeen  months  between  the  date  ^ 
of  this  enabling  act  and  the  admission  of  • 
the  state,*Bnd  a  consequent  organization  of  ■ 
the  districts  and  courts  to  which  jurisdio- 
tion  over  such  crimes  was  to  be  transferred. 
A  construction  which  might  result  in  auek 
deplorable  consequences  should  not  tie  adopt- 
ed If  any  more  sensible  meaning  can  b» 
reasonably  given.  The  reason  of  the  law,  aa 
indicated  by  ita  general  terms,  shontd  pre- 
vail over  its  letter,  when  the  plain  purpose 
of  the  act  will  be  defeated  by  striet  ad- 
herence to  its  verbiage.  Applicatims  of 
this  general  rule  are  shown  in  Church  of 
Holy  Trinity  t.  United  States,  143  D.  S. 
4S7,  39  L.  ed.  828,  12  Sup.  Ct  Rep.  81Ij 
Lau  Ow  Bew  *.  United  States,  144  U.  S. 
47,  6B,  3S  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
617;  United  Statea  v.  Corbett,  decided  at 
this  term,  215  U.  S.  233,  54  L.  ed.  — .  » 
Sap.  Ct  Rep.  81.  The  obvious  intention  waa 
that  this,  like  the  preceding  seetion,  should 
become  effective  upon  the  state  being  ad- 
mitted, and  it  should  be  read  as  applying  to 
crimes  and  ofTenses  before  and  after  aueh 
admiaaion.  But  if  the  section  be  otherwise 
construed,  the  district  court  had,  Id  either 
case,  jurisdiction  over  this  crime,  for  It  was 
committed  after  the  enabling  act,  and 
whether  it  might  have  been  prosecvted  in  a 
territorial  court,  sitting  aa  a  court  of  the 
United  States,  before  the  admiulon  of  tb* 
state  of  Oklahoma,  is  not  bare  important. 
It  was  not  BO  prosecuted,  and  when  the 
territory    ceased    to    be   ■    territory,    and 
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became  a,  state,  tlie  Jurisdiction  of  all  audi 
eourta  terminated,  and  Juriadiction  nas 
properly  traniferred  to  the  eourts  of  the 
United  States  having  jurisdiction  over  the 
place  of  the  crime. 

There  are  a  number  of  errors  assigned. 
The  flrit  and  tenth  are  for  error  in  deny- 
ing a  new  trial.  The  granting  or  denying  of 
a  new  trial  is  a  matter  not  assifno-ble  as 
error.  Bucklin  v.  United  SUtee,  159  U.  B. 
682,  40  L.  ed.  305,  IB  Sup.  Ct.  Rep.  182. 
The  aeeond  assignment  is  double,  and  there- 
fore bad;  but  it  is  without  merit.  The  flrst 
error  included  is  for  overruling  an  objec- 
tion to  being  tried  at  Oklahoma  City.  No 
such  objection  is  shown  by  the  record.  Tlie 
remainder  is  for  denying  a  continuance. 
Continoanees  are  within  the  discretion  of 
the  court,  and  nnless  great  abuse  is  shown, 
the  action  of  the  court  below  will  not  be  dis- 
turbed. As  no  bill  of  exceptions  was  taken, 
f,  we  have  no  showing  of  abuse  upon  which 
2  the  action  of  this  court  may  be  invoked. 
•  tiThe  third  and  fourth  errors  assigned  are 
lor  overruling  an  objection  made  to  the 
aufflciency  of  the  indictment  and  to  the  ad- 
mission of  any  evidence  because  the  indict- 
ment was  bad.  No  euch  objection  is  shown 
by  the  record.  The  Indictment  is  not  in 
form  bad  nor  vague,  but  charges  the  crime 
of  murder  with  great  particularity.  There 
aeems  to  have  been  no  reason  for  doubt  as 
to  the  crime  charged.  Besides,  objections 
of  this  character  cannot  be  made  upon  writ 
of  error  for  the  first  time. 

Aside  from  the  question  ol  jurisdiction, 
considered  heretofore,  the  remaining  nssign- 
ments  are  for  allied  errors  in  admitting  or 
rejecting  evidence.  But  as  no  bill  of  excep- 
tjoni  was  taken,  these  assignmenta  cannot 
be  considered.  Storm  v.  United  States,  M 
U.  B.  76,  24  L.  ed.  42. 
Judgment  aMrmed. 


(HT  IJ.  s.  1.) 

STATB  OF  MARYLAND,  Complainant, 

STATE  OF  WEST  VIRQINIA. 

Statm  (I  12*)  —  BoONDaBT  Bbtwebn 
States  —  RBOoanmon  and  Acquies- 
oinoK. 

1.  The  boundary  line  between  the  states 
of  Maryland  and  West  Virginia  from  the 
head  waters  of  the  Potomac  to  the  Penn- 
sylvania line  is  adjudged  to  be  the  "E>eak' 
ins"  or  "old  state"  line,  run  in  or  about 
the  year  1788,  which  ever  since  hns  been 
recognized  as  the  boundary,  and  has  served 
as  such,  although  steps  have  been  taken 
from  time  to  time,  looking  towards  a  more 
effectual  legal  settlement  and  delimitation 
of  the  boundary,  none  of  which  have  been 
efTeetual   or   suidi    as   to   disturb   the   oon- 


tinuone   possession  of   the   people  claiming 
rights  up  to  the  boundary  line. 

[Bd.   Nota.-FoT  othsr  nass^  laa  Statsa.  Deo. 
Dig.  g  I2.>] 
St  ATM      (I      12*)   —   Bo  DH  DART      BETWESn 

States— RivEB  as  Stati  Boondabt. 

2.  The  state  of  West  Virginia  is  not,  as 

against  the  state  of  Maryland,  entitled  to 

the  Potomac  river  to  the  north  bank  tliere- 

of;   her  title  runa  only  to  high-water  mark 

the  West  Virginia  shor 


[.  Iii.1 


[No.  1,  Original.] 


ORIGINAL  suit  In  equity  between  t1i« 
states  of  Maryland  and  West  Virginia 
to  settle  the  boundary  between  those  states 
from  the  head  waters  of  the  Potomac  to  the 
Pennsylvania  line.  The  Desk  ins  or  old 
state  line  declared  to  be  the  true  boundary. 
Crou  bill  of  the  state  of  West  Virginia  dia- 
missed  in  so  for  as  it  asks  for  a  decree  fix- 
ing the  north  bank  of  the  Potomac  river  as 
her  boundary. 

The  facts  are  stated  in  the  a[Jn{on. 

Messrs.  Edward  H.  SIncell.  Isaao 
IiolM  StrnuB,  and  William  H.  Bawls  for 
complainant. 

Messrs.  George  E.  Price  and  William 
O.  Conley  for  defendant 

•  Mr.  Justice  Day  delivered  the  opinion  of  * 
the  court: 

This  case  originates  In  a  bill  filed  by  the 
state  of  Maryland.  October  12,  1891,  against 
the  state  of  West  Virginia,  invoking  the 
original  jurisdiction  of  this  court,  oonferrsd 
by  the  Constitution  for  the  settlement  of 
controversies  between  states.  At  its  Janu- 
ary session  of  1690  the  general  assembly  of  jj 
thft^state  of  Maryland  passed  an  act  author-  • 
ising  and  directing  its  attorney  general  to 
take  such  steps  as  might  be  necessary  to 
obtain  a  decision  of  the  Supreme  Court  of 
the  United  States  which  would  settle  the 
controversy  between  the  states  of  Maryland 
and  West  Virginia  concerning  the  true 
location  of  that  portion  of  the  boundary  line 
between  the  two  states  lying  between  Garrett 
county,  Maryland,  and  Preston  county, 
West  Virginia. 

Preston  county.  West  Virginia,  was  erect- 
ed out  of  Monongalia  county,  Virginia,  in 
the  year  1818.  Garrett  county,  Maryland, 
was  erected  out  of  the  western  portion  of 
Alleghany  county  under  chapter  212  of  the 
Acts  of  the  General  Assembly  of  ths  Stats 
of  Maryland  of  1372. 

The  boundary  in  controversy  runs  between 
the  two  states  from  the  head  waters  of  tlw 
Potomac  to  the  Pennsylvania  line. 
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Th«  bin  of  eomplftlDt  st«tea  the  foundation 
of  the  UM7l*nd  title  to  be  the  charter 
gmuted  on  June  £0,  IS32,  by  King  Charlea 
I.  of  England  to  Cecilias  Calvert,  Baron  of 
Baltimore,  all  rights  under  nhich,  it  Ii 
ATeired,  have  Tested  in  the  complainant,  the 
atata  of  Maryland.  Virginia,  it  la  allied, 
hf  her  first  Constitution  of  June  29,  ITTQ, 
disclaimed  all  right*  to  property,  juriBdic- 
tioD,  and  government  over  the  territory  de- 
•eribed  in  the  charter  of  Maryland  and  the 
other  colonies,  in  the  following  terms: 

"The  territoriea  contained  within  the 
ehartera  erecting  the  colonies  of  Maryland, 
Pennsylvania,  North  and  South  Carolina, 
are  hereby  ceded,  released,  and  forever  con- 
firmed to  the  people  of  tliose  coioniei  re- 
spectively, with  all  the  right*  of  property, 
jurisdiction,  and  government,  and  all  other 
right*  whatsoever  which  might,  at  any  time 
heretofore,  have  been  claimed  by  Virginia, 
except  the  free  navigation  and  use  of  the 
rfrers  Potomac  and  Poicomolie,  with  the 
property  of  the  Virginia  shores  or  strands 
bordering  on  either  of  the  said  rivers,  and 
all  improvements  which  have  been  or  ehall 

2  be  made  thereon." 

•  (The  bill  also  recites  complainant'*  title  to 
the  South  BranoSi  of  the  Potomac  river.  It 
avere  the  fai1ur6  to  settle  the  true  location 
of  the  bonnilary  line  in  dispute  with  West 
Virginia,  which  state  succeeded  to  the  right* 
and  title  of  Virginia.  The  hill  charges  that 
the  state  of  West  Virginia  Is  wrongly 
posseuion,  of,  and  exercising  jurisdiction 
-over,  a  large  part  of  the  territory  rightfully 
belonging  to  Maryland;  that  the  true  line  of 
the  westetD  boundary  of  Maryland  is 
meridian  running  south  to  the  first  or  moat 
distant  fountain  of  the  Potomac  river,  and 
that  sncb  true  line  la  several  miles  south 
And  weat  of  the  Ibe  which  the  state  of 
West  Virginia  claims,  and  over  which  she 
has  attempted  to  exercise  territorial  juris- 
dietlon. 

The  state  of  West  Virginia  filed  an  an- 
vwer  and  crosa  hill,  in  which  she  sete  up 
her  claim  concerning  the  boundary  in  dis- 
pute between  the  atates,  and  says  that  the 
true  boundary  line,  long  recognized  and 
established,  la  the  one  known  as  the 
"Deakins"  line,  and  In  the  answer  and  eros* 
till  ihe  prays  to  have  that  line  established 
as  the  true  line  between  the  states.  She 
also  alleges  in  her  crou  bill  that  the  north 
bank  of  the  Potomac  river,  from  above 
Harper's  Ferry  to  what  i*  known  as  the 
Fairfax  stone,  is  the  true  boundary  between 
the  states;  that  West  Virginia  should  he 
awarded  jurisdiction  over  that  portion  of 
the  river  to  the  north  bank  thereof. 

There  is  much  documentary  and  other 
evidence  in  the  record  bearing  upon  the  con- 
Mention  that  the  South  Branch  of  the  Po- 


tomae  river  is  the  true  sonthem  boundary 
of  Maryland,  but  In  the  briefs  and  argu- 
ments made  on  behalf  of  Maryland  in  this 
case  the  claim  for  the  South  Branch  of  the 
Potomac  as  the  true  boundary  is  not 
pressed,  and  the  controversy  is  narrowed 
to  the  differences  In  the  location  of  the 
boundary,  taking  the  North  Branch  of  the 
Potomac  river  aa  the  true  southern  bound- 
ary line  of  Maryland. 

As  we  have  already  said,  the  contention 
of  the  state  of  Maryland  is  rested  upon 
the  construction  of  the  charter  granted  by 
King  Charles  I.,  June  20,  1632,  to  Lord  ^ 
Baltimore.  ■  The  part  of  the  charter  necea-  • 
Hary  to  consider  is  here  given  in  the  original 
Latin,  and  the  translation  thereof,  aa  the 
same  is  contended  for  in  the  brief  filed  for 
the  state  of  Maryland: 

Western  and  Southern  Boundariea,  Which 
Call*  Are  aa  Follows,  to  Wit: 

GolnKfromtbesalde*- 

iBiT   called   Delawara 

'   Baj    raeca   lines    bar  in  a  right  1! 

per  gradum  pradlctum  the  degree  Bforea 
uaqoe  ad  v«nim  Merld-  the  tmt  merldlas  of 
Innulli  prlml  FootlB  -  -  ■  - 
Flumlnls  de  Pottomack 
delnde  vergenda  Tereua 
MerldlMQ  ad  ulteriorem 
Flu  minis  Rlpam 
m  lequendo  qua 
Plaga  occldeatalls  ad 
Uerldlanelli  [qa.  pla- 
gsm  occldectalem  et 
laertdlBnalem]  s[)«eCat 
□■que  ad  Locum  quen- 
dam  Bppelatum  Cin- 
guack  prope  ejuadem 
Ostium  sdl- 
il  la  pneta- 
Bluum  da  Chssso- 
peake  evolvitur  ac  Inde 
—  Llneam  brevlsal- 
nsqne  ad  priedlc- 
tom  Pramontorlum  aire 
Locam  vocatum  Wat- 
Ud'i  Point 

There  i*  some  difference  in  the  record  as 
to  the  true  Latin  text  and  the  translation 
thereof.  For  our  purpose  it  is  sufficient  to 
consider  that  presented  b;  the  state  of 
Maryland  in  the  language  above  set  forth. 
It  I*  to  be  observed  that  the  purpose  of  this 
part  of  the  grant  was  to  locate  the  northern 
line  of  the  state  of  Marjland  from  Dela- 
ware bay  "to  the  true  meridian  of  the  first 
fountain  of  the  river  Potomac,  then  tend- 
ing downward  toward  the  south  to  the 
farther  bank  of  said  river,  and  following  it  m 
to  where  it  face*  the  western  and, southern  * 
coaats  a*  far  aa  to  a  certain  place  called 
Cinquack,"  etc. 

It  is  the  contention  of  the  atate  of  Maiy- 
land  that  the  controversy  between  her  and 
the  atate  of  West  Virginia  i*  narrowed  to  a 
proper  location  of  the  true  meridian  from 


towards  the  aoutb  to 
Cbe  farther  bank  nf  the 
•aid  river,  and  fol- 
lowiDg  It  to  where  It 


called  Ctuqaack,  sltnata 
near  the  mouth  of  tlte 

dlscbarge*  Itself  In  the 
aforenamed  bay  of 
Chesapeake,  and  thence 
bj  the  ibarteit  line  a* 
far  OS  the  aforeaald 
promautorr  or  place 
called   Watkln's   Point. 
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Hit  lint  foiuiUiii  head  of  the  Potomae  rirtr, 
wUoh,  being  located,  will  affeetuallj  settle 
the  boundary  line  in  dispute.  He  claim 
of  the  itate  of  Maryland  may  be  further 
illuetratad  b]r  a  conaideration  of  the  plate 
exhibited  in  the  brief  filed  in  behalf  of  that 
atate,  wbicb  ia  herewith  given: 

Plaid  So.:  1, 


■aid  rivw  to  its  farther  bank  aa  the  traa 
boundary  of  Maryland. 

On  the  other  hand,  West  Virginia  eon- 
tenda  that  the  true  head  of  the  river  Poto- 
mac ii  at  the  Fairfax  atone,  and  that  the 
boundary  ahould  be  located  by  a  line  from 
the  apring  at  that  point;  and  that  such  haa 


It  la  to  be  noted  in  conaldering  thia  plate 
that  the  north  and  eonth  line  at  the  left  ii 
ealled  the  Potomac  meridian,  running  from 
a  certain  point  designated  as  the  Potomac 
■tone.  It  i*  inaiited  for  the  state  of  Mary- 
land that  the  spring  at  tliis  point  most 
nearlv  fulfils  the  terms  of  the  Lord  Balti- 
more charter,  in  that  it  properly  locates  the 
true  meridian  of  the  Srst  fountain  bead  of 
the  Potomac  river,  and  following  it  accord- 
ing to  the  description  in  the  grant,  embraces 


long  been  the  recognised  bonndary  Una  b^ 
tween  Virginia,  West  Virginia,  and  Marj> 
land.  The  distance  from  the  Fairfax  meri- 
dian to  the  Potomac  meridian  is  about  1V& 
miles,  and  the  distance  to  the  Pennsylvania 
line  about  37  miles. 

It  may  be  true  that  the  meridian  line  from 
tlie  Potomao  stone,  in  the  light  of  what  fl 
now  known  of  that  region  of  country,  more 
fully  answers  the  calls  in  the  original 
charter  than  does  a  meridian  Una  starting 
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from  tbe  Fairfax  Btone.  But  it  is  to  be  re- 
membered that  tbe  grant  to  Lord  Baltimore 
was  made  when  the  r^iaii  of  the  country 
intended  to  be  conveyed  was  little  known, 
«ma  wild  and  uninhabited,  bod  never  beau 
mrvqted  or  chartered,  and  tbe  location  of 
tbe  upper  part  of  the  Potomac  river  was 
'   only  a  matter  of  conjecture. 

•It  is  eaid,  and  the  record  tends  to  show, 
that  the  onlf  map  of  ths  country  then 
known  to  be  in  existence  was  one  prepared 
and  published  by  Captain  John  Smith,  npon 
m  which  only  a  very  small  part  of  the  Potomac 
•  river  ia  shown,  and.  from  wliich  we  get  no 
light  as  to  the  true  source  aud  course  of  tlie 
npper  reaches  of  the  Potomac  river.  Tbe 
ao-called  Potomac  stone  was  neither  tat  nor 
locaUd  until  1897,  six  years  sfter  the  be- 
ginning of  this  suit,  when  it  was  put  In 
place  by  the  surveyor  In  this  case,  on  tbe 
part  of  the  state  of  Maryland.  He  then 
eet  a  monument  designated  as  the 
"Potomac  stone,"  and  gave  the  name  Poto- 
mac to  the  spring  at  the  origin  of  that  fork 
of  Om  Potomac  river.  The  so-called  Poto- 
mac meridian  was  ran  by  the  same  engineer, 
located  aud  named  bjr  him  in  the  year  18S7. 
The  Fairfax  stone,  which  it  shown  at  the 
banning  of  the  north  and  south  line  in 
plate  No.  1,  has  a  history  aud  importance 
in  this  case  which  renders  it  neoeesary  to 
note  something  of  ita  origin  and  location. 
Without  going  into  a  history  of  the  prior 
granta  in  Virginia,  we  come  directly  to  the 
one  bearing  upon  this  case.  It  was  made 
in  September,  leSS,  by  King  James  IL  of 
England,  for  the  northern  neck  of  Virginia, 
to  Thomas  (Lord)  Culpeper,  which  subse- 
qnmtly  became  the  property  of  Lord  Fair- 
fax, and  Is  usually  spoken  of  as  the  Fairfax 
grant.  That  grant  was  under  eonaidera- 
tion  in  this  court  in  the  case  of  Morris  v. 
United  SUtes,  174  U.  S.  IS8,  43  L.  ed.  947, 
19  Snp.  Ct  Kep.  849,  a  case  to  which  we 
ahall  have  occasion  to  refer  later,  and  from 
paga  223  of  that  report  we  take  a  descrip- 
tion of  BO  much  of  the  grant  as  is  necessary 
to  a  ccmsideration  of  this  cause.  The  north- 
ern neck  of  Virginia  is  described  in  that 
grant  as  follows: 

"All  that  entire  tract,  torritory,  or  parcel 
of  land  situate,  lying,  and  being  in  Virginia 
in  America,  and  bounded  by  uud  within  the 
first  heads  or  springs  of  the  rivers  of 
Tappahannock  ale  Rappahannock  and  Quirl- 
ongh  als  Patowmack  rivers,  the  courses  of 
said  riven  from  their  said  first  heads  or 
eprings,  as  they  are  commonly  cslled  and 
known  by  the  Inhabitants  and  description 
of  those  parts  and  the  bay  of  Chesapeake, 
together   with   tiw   said   rivers    themsaliEa 


singular  the  premises,  and  all  lands,  woods, 
underwood,  timber,  and  trees,  wayes,  moun-  « 
tains,  swamps,  marshes,*  waters,  rivers,* 
ponds,  pools,  lakes,  water  courses,  fishings, 
streams,  havens,  porU,  harbours,  bays, 
creeks,  ferries,  with  all  sorts  of  fish,  as 
well  whales,  sturgeons,  and  other  royal  fish. 
.  .  .  To  have,  hold,  and  enjoy  all  the 
said  entire  tract,  territory,  or  portion  of 
land,  and  every  part  and  parcel  thereof, 
,  .  .  to  tbe  said  Thomas,  Lord  Culpep- 
er, his  heirs  and  assigns  forever." 

The  territory  embraced  in  this  northern 
neck  became  subject  to  the  jurisdiction  end 
dominion  of  Virginia,  and  the  boundary 
lines  fixed  for  it  became  important  in  de- 
termining the  true  boundary  between  Vir- 
ginia and  adjoining  states.  In  the  grant  to 
Lord  Culpeper  the  tract  Is  described  al 
lying  in  Virginia,  in  America,  and  bounded 
by  and  within  the  first  beads  or  springs  of 
the  rivers,  Rappahannock  and  Patowmack. 
Disputes  having  arisen  between  the  governor 
and  council  of  Virginia  and  Lord  Fairfax, 
touching  the  true  boundary  of  the  grant,  aa 
order  was  made  on  November  29,  1733,  by 
the  King  in  Council,  reciting  that  Lord 
Fairfax  had  petitioned  for  an  order  to  set- 
tle the  boundariH  of  hie  tract,  and  for  a 
commission  to  issue,  run  out,  and  ascertain 
the  boundaries  of  the  same.  The  King 
granted  an  order,  and  thereafter  the  gov- 
ernor of  Virginia,  on  September  7,  1736, 
appointed  certain  commissioners  to  act  for 
the  colony  of  Virginia  in  the  matter;  Lord 
Fairfax  appointed  certain  eommlssionera  to 
act  on  his  behalf. 

The  instructions  to  the  eommlssionera  re- 
quired them  to  make  a  clearer  description 
of  the  boundaries  in  controversy,  to  make 
exact  maps  of  the  rivers  Rappahannock  and 
Potomac,  and  the  branches  thereof  to  the 
head  or  spring,  so-called  or  known,  and  tbe 
surveys  made  by  them,  with  correct  maps 
thereof,  to  be  laid  before  his  Majesty.  Tbe 
commission  adopted  the  North  Branch  of  the 
Potomac  river,  then  known  as  the  Cohaungo- 
ruton,  and  after  further  proceedings,  which 
are  not  necessary  to  recite  in  detail,  and 
after  a  reference  to  the  Lords  of  Trade  and 
Plantations,  a  report  was  made  which, 
among  other  things,  stated  that  a  line  run  g 
from  the  first  head*or  spring  of  tbe  south  ■ 
or  main  branch  of  the  Rappahannock  river 
to  the  first  head  or  spring  of  the  Potomac 
river  is,  and  ought  to  be,  the  boundary  line 
determining  the  tract  or  territory  of  land 
commonly  called  the  nortliem  neck.  Ulti- 
mately the  matter  was  Uld  before  the  King 
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In  Cotmcil,  tnd  oommUaloitera  were  appoliit- 
ed  to  mark  ajid  run  the  line  betweea  the 
head  apriug  of  the  riren  Eftppahannock  and 
Potomac,  and  the  itone  called  the  Fairfax 
atone  waa  planted  in  September,  1749,  at 
the  head  ipring  of  the  Potomac  river.  In 
174S,  the  location  of  the  atone  was  approved 
b;  the  Virginia  asBsmbl;  and  the  King  in 
Council.  Thia  Falriaz  atone  haa  been  an 
important  monnment  in  eettling  and  eatah- 
lishing  boundaries  since  that  time. 

It  was  fonnd  still  in  place  in  1859  b; 
Lientenant  Michler,  who  made  a  survey  on 
behalf  of  the  boundary  commiEBionera  of 
Maryland  and  Virginia,  to  which  we  shall 
have  occasion  to  refer  later  on.  In  hit  re- 
port, Lieutenant  Michler  describes  the  stone 
■a  follows: 

rrhe  fniUal  point  of  the  work,  the  oft- 
mentioned,  oft-spoken  of  'Fairfax  stone,' 
stands  on  a  spot  encircled  by  several  small 
streams  flowing  from  the  springs  about  it. 
It  consists  of  a  rough  piece  of  sandstone, 
indifferent  and  friable,  planted  to  a  depth  of 
ft  few  feet  in  the  ground,  and  raising  a  toot 
or  more  above  the  surface.  Shapeless  in 
form.  It  would  scarcely  attract  the  attention 
of  the  passer-by.  Tbe  finding  of  it  waa  with- 
out difficnlty  and  its  recognition  and  identi- 
fication, by  the  inscription  Tfi,'  now  al- 
most obliterated  by  the  corroding  action  of 
water  and  atr." 

Without  stopping  to  mention  the  (jases  in 
which  Virginia  haa  recognized  this  monu- 
ment in  creating  counties  and  otherwise,  it 
la  to  be  noted  that  It  waa  recognized  as  a 
boundary  point  by  the  state  of  Maryland 
in  erecting  Qarrett  county,  the  boundary 
between  which  and  Preston  county,  Weat 
Virginia,  it  was  the  purpose  of  the  act  of 
the  legislature  of  Maryland  to  have  settled 
by  the  filing  of  the  bill  and  proceedings  in 
H  the  present  caae. 

?    .By  the  Constitution  of  Maryland  of  18SI 
It  Is  provided  (article  8,  S  2) : 

"When  that  part  of  All^hany  county  ly- 
ing south  and  west  of  a  line  beginning  at 
the  aummit  of  Big  Back  Bone  or  Savage 
mountain  where  that  mountain  is  crossed  by 
Mason  and  Diion's  line,  and  running  thance 
by  a  straight  line  to  the  middle  of  Savage 
river,  where  it  emptiea  into  the  Potomac 
river,  thence  by  a  straight  line  to  the  near- 
est point  or  boundary  of  the  state  of  Vir- 
ginia, thence  with  said  boundary  to  the 
Fairfax  stone,  shall  contain  a.population  of 
ten  thousand,  and  the  majorl^  of  electora 
thereof  shall  desire  to  separate  and  form  a 
new  county  and  make  known  their  desire  by 
petition  to  the  legislature,  the  l^islatnre 
•hall  direct,  at  the  next  succeeding  election, 


that  the  judges  shall  open  a  book  at  each 
election  district  in  said  part  of  Alleghany 
county,  and  have  recorded  therein  the  vote 
ol  each  elector  'for  or  against'  a  new  coun- 
ty. In  case  the  majority  are  in  favor,  then 
said  part  of  Alleghany  county  to  be  declared 
an  independent  coun^,  and  tbe  inhabitants 
whereof  shall  have  and  enjoy  all  such  rights 
and  privil^GS  aa  are  held  and  enjoyed  by 
the  inhabitants  of  the  other  counties  in 
thia  state." 

In  the  act  of  187S,  creating  Oorrett  oonn- 
ty,  it  is  provided; 

"That  all  that  part  of  Alleghany  county 
lying  south  and  west  of  a  line  beginning  at 
the  summit  of  Big  Back  Bone  or  Bavaga 
mountain  where  that  mountain  is  crossed  by 
Mason  and  Diion'a  line,  and  running  thence 
by  a  straight  line  to  the  middle  of  Savage 
river  where  it  emptiea  Into  the  Fotomae 
river;  thence  by  a  straight  line  to  the  near- 
eat  point  or  boundary  of  the  state  of  Woat 
Virginia,  then  with  the  said  boundary  to 
the  Fairfax  atone,  shall  be  a  new  county,  to 
be  called  the  county  of  Garrett,  provided," 
etc. 

It  appears  that  not  Infrequent  attempts 
have  been  made  to  settle  the  controversy  be- 
tween the  states  now  at  the  bar  of  thia 
court.  In  the  years  1790,  IBOI,  and  1810 
certain  commissioners  were  provided  for  by 
the  state  of  Maryland  to  meet  commission- 
ers to  be  appointed  by  the  state  of  Virginia,  ^ 
wltbipower  to  adjust  the  banndary  tietween* 
tlie  southern  and  western  limits  of  the  stilts 
of  Maryland  and  the  dividing  line  betwaea 
it  and  Virginia.  Nothing  seems  to  have 
come  of  these  attempts. 

In  1818,  the  state  of  Maryland  passed  an 
act  proposing  to  Virginia  tbe  appointment 
of  a  commiaaion,  to  run  a  line  from  the 
most  western  source  of  tbe  North  Branch  of 
the  Potomao. 

In  February,  1822,  tbe  legislature  of  'Wr- 
g^nla  expressed  its  willingness  to  appoint 
commissioners,  who  were  to  locate  the  weat- 
em  boundary  by  a  stone  located  by  Lord 
Fairfax  at  the  bead  waters  of  tbe  Potomao 
river.  The  commissiDners  met,  but  the  di- 
vergency in  their  instructions  prevented  sny 

In  1825,  Maryland  passed  an  act  for  tbft 
settlement  of  the  boundary,  providing  that 
the  governor  of  Delaware  should  act  as  om- 
pire.  In  1833,  Virginia  passed  an  act  pro- 
viding for  commissioners  to  run  the  lines- 
from  the  Fairfax  stone,  or,  at  the  first  foun- 
tain of  the  Cohangoruton  or  North  Brandt 
of  the  Potomac  river.  In  default  of  Mary- 
land   appointing    eommiasioneis^    Virginia 
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In  October,  1834,  the  aUte  of  Maryland 
filed  ft  bill  in  this  court  a^inet  the  state 
of  Virginia,  whicb  bill  was  eubtequentlj  dla- 
miued  without  anf  action  being  taken 
tbereon.  In  18B9,  a  line  wae  run  by  Lien- 
tenant  Michler,  of  the  United  States  Topo- 
graphieal  Engineers,  to  which  we  shall  have 
occasion  to  refer  more  in  detail  later  on. 

Bj  an  act  of  1781,  the  state  of  Maryland 
appropriated  land  within  the  state  in  Wash- 
ington county,  west  of  Fort  Ciuuberluid, 
with  certain  exceptions,  to  discharge  the  en- 
gagements of  the  state  to  the  officers  and 
soldiers  thereof,  and,  by  a  resolution  passed 
In  April,  1787,  the  governor  and  council  were 
requested  "to  appoint  and  employ  some 
skilful  person  to  lay  out  the  manors,  and 
*neh  parts  of  the  reserre  and  racant  lands, 
belonging  to  this  state,  lying  to  the  west  of 
■a  Fort  Cumberland,  as  he  may  think  fit  and 
?<»pable  of  being  settledtond  improved,  in 
lota  of  50  acres  each,  bounded  ty  a  fixed  be- 
ginning and  four  lines  only,  unless  on  the 
sidsi  adjoining  elder  surreys;  that  the  be- 
ginning of  each  lot  be  marked  with  marking 
irons,  or  otherwise,  with  the  number  there- 
of, and  that  a  fair  book  of  *nch  surveys,  de- 
•oiblng  the  beginning  of  each  lot  by  its 
rituatlon,  aa  well  as  number,  be  returned 
and  laid  before  the  next  general  auembly." 

Under  this  resolution,  Franda  Deakins 
was  appointed  to  make  the  survey,  and,  in 
17B8,  an  act  of  the  general  assembly  of 
Harylond  was  passed.  It  reada,  in  part,  as 
follows : 

"And  whereas,  in  pursuance  of  a  resolve 
of  the  general  assembly,  at  April  seision, 
1787>  authorising  the  governor  and  council 
to  appoint  and  employ  some  skilful  person 
to  lay  out  the  manors  and  such  parts  of  the 
rewrres  and  vacant  land  belonging  to  this 
■tate,  lying  to  the  westward  of  Fort  Cum- 
barluid,  «■  he  might  think  fit  and  capable 
of  being  settled  snd  Improved,  in  lots  of  SO 
acres  each,  Francis  Deakins  was  appointed 
and  employed  by  the  governor  and  council 
for  that  purpose,  and  has  finished  the  said 
survey,  and  has  returned  a  general  plot  of 
the  county  westward  of  Fort  Cumberland, 
on  which  4,1C5  lots  of  60  acres  each  are  laid 
off,  besides  sundry  tracts  which  have  been 
patented,  distinguishing  on  the  plot  those 
lots  which  have  been  settled  and  Improved 
ttlHn  those  which  remain  uncultivated;  and 
30  S.  C.— 18. 


the  said  Francis  Deakins  has  also  returned 
two  books,  entitled  A  and  B,  in  which  are 
entered  certificates  of  all  of  the  lots  before- 
mentioned." 

And  further  enacted  that  2,575  of  tha 
aforesaid  lots  were  contained  in  the  follow- 
ing limits:  "Degining  at  the  mouth  of  S»t- 
age  river  and  running  with  the  North 
Branch  of  the  Potomac  river  to  the  head 
thereof,  then  with  the  present  supposed 
boundary  line  of  Maiyland  until  the  inter- 
section of  an  east  line  to  be  drawn  from  said 
boundary  line  with  a  north  course  from  tbe 
mouth  of  Savage  river  will  include  the  num- 
ber of  lots  aforesaid  to  be  distributed  by  lot  * 
among,the  said  soldiers  and  recruiting  of-  > 
ficers,  and  their  legal  representatives,"  etc. 

And  it  further  provides  that  lots  granted 
to  olGcers  should  be  adjacent  to  those  dis- 
tributed to  the  soldiers,  within  the  following 
limits:  "By  extending  the  aforesaid  uortii 
course  from  the  mouth  of  Savage  river,  until 
its  intersection  with  sn  east  line  to  be  drawn 
from  the  aforesaid  supposed  boundary  line 
of  Maryland  will  include  the  necessary  num- 
ber, allowing  to  each  officer  or  his  represent- 
atives four  lota  aforesaid." 

The  act  also  contains  the  following  lan- 
guage: 

"And  be  it  enacted,  that  the  line  to  which 
the  said  Francis  Deakins  has  laid  out  tlw 
said  lots  is,  in  the  opinion  of  tbe  general 
assembly,  for  witbin  that  which  this  stats 
may  rightfully  claim  ss  its  western  bound- 
ary; and  that  at  a  time  of  mora  leisure  the 
considerations  of  the  legislature  ought  to 
be  drawn  to  the  western  boundaries  of  the 
state,  OS  objects  of  very  great  importance." 

Deakins  filed  a  map,  which  is  in  evidence 
in  this  cose,  and  which  shows  a  large  num- 
ber of  lots  laid  out,  and  also  certain  out- 
lines of  deeds  and  grants.  This  line  in 
the  briefs  and  records  is  sometimes  men- 
tioned as  having  been  run  in  1T87,  some- 
times 1788,  and  sometimes  1789.  In  vienr 
of  the  act  of  ITS8,  the  line  was  probably  ran 
in  that  year.  As,  in  our  view  of  the  cato, 
the  action  of  Deakins  in  the  location  of  this 
line,  and  his  evident  adoption  of  the  Fairfax 
stone  as  a  starting  point,  is  an  important 
feature  of  this  controversy,  we  insert  here- 
in a  tracing  from  the  ori^nal  Deakins  map, 
put  In  evidence  on  the  part  of  the  state  of 
West  Tirginia.  An  inspection  of  this  map 
shows  a  north  and  south  line  upon  the  west 
side  thereof,  and  also  soma  of  the  military 


„GoogIe 


so  BUPBBHB  OOUBT 


oy  Google 


MABYLAKD  t.  WEST  TIBQINIA. 


m 


loti  Wd  out  by  Detkini  in  that  part  of  th« 
trMt.  It  ia  to  tw  noted  that  this  north  and 
•outh  Una  ia  marked:  "The  meridian  line 
and  the  head  of  the  North  Branch  of  the 
Fotowmack  river  aa  fixed  by  Lord  Fairfax." 
Thia  could  mean  but  one  thing,  and  that  is, 
an  attempted  meridian  line  north  from  the 
Fairfax  itona,  located  to  the  Pennaylvanift 

•  We  afaall  have  occaaion  to  reeur  to  thia* 
line. 

In  1862  the  legiabtnre  of  the  atate  of 
Maryland  paaaed  an  act  concerning  the  dia- 
puted  boundary,  which  aet  provides: 

"Whereaa  it  ii  of  great  importance  that 
the  weatem  territorial  limit  of  the  atate 
of  Maryland  b«  clearly  defined  and  her 
bonnda^  be  permanently  eatabliahed;  and 
whereaa,  the  true  location  of  the  weatem 
Una  of  Maryland  between  the  etatea  of 
Maryland  and  Virginia,  beginning  at  or 
near  the  Fairfax  atone  on  the  North  Branch 
of  the  Fotomae  river,  at  or  near  its  aouTM^ 
and  running  in  a  due  north  line  to  the  Btat« 
of  PennEiylvania,  ia  now  loat  and  unknown, 
and  all  the  marka  have  been  deetroyed  by 
time  or  otherwiae;  and  whereaa,  the  atatM 
of  Yirginia  and  Maryland  have  both  granted 
patenta  to  the  aame  traeta  of  land  at  or  near 
the  auppoaed  line,  and  aa  auita  of  eject- 
ment are  now  pending  In  the  circuit  court  of 
Alleghany  oounty,  in  the  atate  of  Maryland, 
by  perMna  holding  under  Maryland  patenta 
against  persons  now  in  poaaeiaion  and  hold* 
Ing  land  under  pfttenta  granted  by  the 
state,  of  Virginia,  which  cannot  be  juatly 
settled  without  eatabliahing  said  boundary 
line: 

"Therefore,  aeotion  I.  Be  it  enacted  if 
the  general  asaembly  of  Maryland,  that  the 
governor  be  and  he  ia  requested  to  open  a 
eorreapondenee  with  the  governor  of  Vir- 
ginia in  relation  to  tracing,  eitabliahing, 
and  marking  the  aaid  line,  and  in  csn  the 
legialatnre  of  Virginia  ahall  psas  an  aet 
providing  for  the  appointment  of  a  conmis- 
eioner  to  aet  in  conjunction  with  a  com- 
miasioner  on  the  part  of  Maryland  In  the 
premiaea,  then  and  in  such  case,  the  gov- 
ernor be  and  he  ia  hereby  authorised  and  re- 
quested to  appoint  a  coiumitsioner  wtio,  to- 
gether with  tiie  commissioner  who  shall  be 
appointed  on  the  part  of  Virginia,  ahall 
cause  the  aaid  line  to  be  accurately  surveyed, 
traced,  and  marked  with  suitable  monu- 
menla,  beginning  tberefor  at  the  aaid  Fair- 
tax  atone,  and  ranning  thence  due  north  to 
the  line  of  the  atate  of  Pennaylvania. 

"Sec.  E.    And  be  it  enacted,  that  it  shall  * 
be  the  joint  duty*of  the  eommiasioners  after  • 
running,    locating,   establishing,  and   mark- 
ing the  aaid  line,  to  make  a  report  setting 
forth   all  the  facts  touching,  locating,  and 
marking  said  line;  and  it  shatl  be  the  dntjf 
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of  Uw  connniBsioner  of  each  reapeeUvs  itate 
to  forward  copiea  of  the  joint  report  to  eaeb 
of  their  reapeotive  tegisUturas;  and  upon 
the  ratification  of  said  report  b;  the  state 
of  Virginia  and  the  state  of  Maryland, 
througb  their  respective  legialaturea,  the 
eftid  boundary  lines  shall  be  fixed  and  eatab- 
liahed  so  to  reinain  forever,  unless  changed 
bj  mutual  consent  of  the  two  states," 

In  1854,  the  general  assembl;  of  Tirginia 
met  this  action  upon  the  part  of  the  stAte  of 
Uarylaud  bj  the  passage  of  an  act  which 
providea; 

"Whereas  the  general  assembly  of  Mary- 
land has  passed  an  act  for  running  and 
marking  the  boundary  line  between  that 
■tate  and  the  state  of  Virginia,  beginning 
therefor  at  the  Fairfax  stone  on  the  Poto- 
mac river,  sometimea  called  the  North 
Branch  of  the  Potomac  river,  at  or  near  the 
■ouree,  and  running  thence  due  nortJi  to  the 
line  of  the  state  of  Pennsylvania;  and 
whereaa  the  legislature  of  Maryland  ba.8  ro- 
queeted  the  appointment  of  a  commisaionei 
on  the  part  of  this  state  to  act  in  conjunc- 
tion with  the  oommisaioner  of  Maryland  to 
run  and  mark  said  line:  therefore,  be  it 
enacted, 

"1.  That  the  goreraor  appoint  ■  com 
^oner  who,  together  with  the  Maryland 
commissioner,  shall  cause  the  aaid  line  to 
be  accurately  surveyed,  traced,  and  marked 
with  suitable  monuments,  beginning  there- 
for at  the  Fairfax  stone,  situated  as  afore- 
■aid,  and  running  thence  due  north  to  the 
line  of  the  state  of  Pennsylvania."    . 

And  the  act  concludes; 

"Upon  the  ratiScation  of  such  report  by 
the  legislatures  of  the  states  of  Virginia 
and  Maryland,  the  said  boundary  line  shall 
be  fixed  and  established  to  remain  forever, 
unless  changed  by  mutual  consent  of  the 
said  states." 

Under  these  acts  of  the  It^slatures  of  the 
':  respective  states,  conuuissioners  were  ap- 
•  pointed,  who  made  application  to  the«8ecTe- 
tary  of  War  for  the  services  of  an  officer 
of  the  United  States  Engineers  to  aid  them 
in  carrying  out  the  purposes  of  the  acta. 
Upon  this  application,  the  Secretary  of  War 
detailed  Lieutenant  N,  Michler,  of  the  Unit- 
ed Btates  Topographical  Engineers.  As  di- 
rected in  both  the  acts.  Lieutenant  Michler 
commenced  his  work  at  the  Fairfax  atone, 
and  ran  a  line  northwardly,  marking  it  at 
certain  places.  Thia  line  intersected  the 
Pennsylvania  line  at  a  point  about  three 
fourths  of  a  mile  west  from  the  northern 
extremity  of  the  Deakins  line,  which  had 
been  run  in  1788,  aa  we  have  already  stated. 
There  was  a  triangle  between  the  Deakins 
and  Michler  lines,  having  its  apex  at  the 
Fairfax  stone,  and  lines  diverging  thence, 
nntil  there  was  a  difference  of  three  fourths 


.  of  a  mile  at  the  bate  of  tlu  triangle  at  Um 
Pennsylvania  line. 

It  appears  that  the  commissioners  of  tha 
two  stat«s  differed,  the  commissioner  of  Vir- 
ginia contending  that  by  the  act  of  the  l^a- 
lature,  above  referred  to,  that  state  had  not 
adopted  the  meridian  line  from  the  Fairfax 
stons  as  the  boundary.  The  commissioner 
of  Maryland  contended  for  that  meridian 
line.  On  March  E,  1860,  the  legislature  of 
Maryland  passed  an  act  adopting  the  Mich- 
ler line,  commencing  at  the  Fairfax  stone 
at  the  head  of  the  North  Branch  of  the  Po- 
tomac river,  and  running  thence  due  north 
to  the  southern  line  of  Pennsylvania,  as  sur- 
veyed in  the  year  18GB  by  commissioners  ap- 
pointed by  the  states  of  Maryland  and  Vir- 
ginia, and  thereafter  the  state  of  Maryland 
provided  for  the  marking  of  the  Michler 

Virginia  did  not  approve  of  the  Michler 
line,  but  In  183T  West  Virginia  passed  an 
act  confirming  the  line  aa  run  by  Lieuten- 
ant Michler  in  1859  aa  the  true  boundary 
line  between  West  Virginia  and  Maryland, 
but  the  act  was  not  to  take  effect  until  and 
unless  Maryland  should  pass  an  act  or  acta 
confirming  and  rendering  valid  all  the  en- 
tries, grants,  patenta,  and  titles  from  tha 
commonwealth  of  Virginia  to  any  person 
or  persons,  to  lands  situate  and  lying  bo- 
tween  the  new  Maryland  line  and  the  old  g 
Maryland  line  heretofore  claimed  by,Vir-* 
ginia  and  West  Virginia,  to  the  sane  extent 
and  with  like  legal  effect  as  though  tho 
said  old  Maryland  line  was  confirmed  and 
established. 

The  divergence  between  Mlchler's  line  and 
the  line  shown  on  Deakins'  map  probably 
arises  from  the  fact  that  Lieutenant  Michler 
ran  a  true  astronomical  line,  and  that  hia 
tine  is  a  true  north  and  south  line,  whereaa 
the  Deakins  line  waa  probably  run  with  a 
surveyor's  compaaa,  and  with  lea*  accuracy 
than  the  Michler  line. 

It  is  the  contention  of  the  state  of  Mary- 
land that  Deakins  never  attempted  to  run 
a  true  north  and  south  line;  that  he  never 
had  any  authority  from  the  state  of  Mary- 
land ao  to  doi  and  that,  in  the  act  confirm- 
ing the  laying  out  of  the  lots  by  Deakina,  It 
was  especially  declared  by  the  state  of  Mary- 
land that  it  did  not  show  the  true  western 
boundary  of  the  state;  furthermore,  that 
the  attempts  which  have  been  made  to  traca 
the  Deakins  line  show  that  it  is  not  & 
true  north  and  south  tine,  but  a  broken  lia^ 
having  offsets  in  various  places. 

The  state  of  Maryland  insists  that  fif 
ridence  shows  that  a  number  of  old  grants 
lOde  prior  to  ths  Deakins  survey  would  ex- 
!nd  west  of  the  boundary  line,  aa  shown 
either  by  Deakina  or  Michler.  It  la  the  con- 
tention of  the  state  of  Maryland  that  whan 
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tb«M  gruita  were  made  ihe  indicaUd  a  line 
fiirth«r  to  the  nsat  than  either  of  these 
lines,  and  tbat  the  ancient  grants  of  large 
tracts  of  }and  show  that  fact  But  the 
4eiice  contained  in  thia  record  leaves  no 
room  to  doubt  that  after  the  nuining  of  the 
DeakinB  line  the  people  of  tbat  region  knew 
and  referred  to  it  aa  ths  line  between  the 
atate  of  Virginia  and  the  state  of  Maryland. 
Lieutenant  Michler,  in  the  frank  and  able 
report  filed  with  his  survey,  recognizei 
situation,  for  he  laTS: 

"The  meridian  aa  traced  by  me  laat 
mer  dlSera  from  all  previous  lines 
■ome  varying  too  far  to  the  east,  others  too 
far  to  the  west.  The  oldest  one,  and  that 
^  generally  adopted  by  the  inhabitanta  aa  the 
*  boundary  line,  passes  ta*the  east;  and  from 
ueaanrments  made  to  it  I  found  that  it 
was  not  very  correctly  run.  The  surveyor's 
compass  was  used  for  the  purpose,  and  some 
Incorrect  variation  of  the  needle  allowed. 
Owing  to  the  thick  and  heavy  growth  of 
timber,  it  is  utterly  impossible  to  run  a 
straight  line  through  it  without  first  open- 
ing a  line  of  sight  It  could  only  be  ap- 
proximately done. 

"When  north  of  the  railroad,  and  the  near- 
er the  Pennsylvania  line  {•  approached,  the 
Httlements  and  farms  beoome  more  numer- 
ous; and  if  the  meridian  line  is  adopted  aa 
the  boundary,  it  will  cause  great  litigation, 
aa  the  patents  of  most  of  the  lands  call  for 
Ute  boundary  aa  their  limita.  On  the  Penn- 
^Ivania  boundary  the  new  line  is  about  three 
quartera  of  a  mile  west  of  the  old;  on  the 
railroad,— feet ;  at  Weill's  field,  8S  feet;  on 
the  northwestern  turnpike,  about  40  feet, 
•nd  on  the  backbone,  about  20  feet" 

These  recitals  from  Lieutenant  Miehler'a 
report.  If  the  record  were  lacking  in  other 
evidence,  would  leave  little  doubt  that 
there  was  an  aid  boundary  line,  generally 
adopted,  and  tbat  the  adoption  of  the  true 
meridian  line,  which  Lieutenant  Michler 
ran,  would  cause  great  litigation  because  of 
t^e  acquiescence  of  the  people  in  the  old 
boundary  line, — the  Deakins  line. 

The  report  of  the  committee  of  the  Mary- 
land Historical  Society,  an  exhibit  in  this 
eaae,  contains  a  history  of  the  boundary  dis- 
pute, and  it  is  therein  said: 

"The  provisional  line  of  1787,  or  IJeakina 
line,'  as  it  iras  called,  had  long  done  duty 
aa  a  boundary;  and  as  the  state  granted  no 
lands  beyond  it,  it  came  to  be  looked  upon, 
despite  the  emphatic  protest  of  the  assembly 
of  t78S,  as  the  true  boundary  line  of  tbe 
state.  In  process  of  time  the  marks  became 
obliterated,  and  conflicts  of  title  and  litiga- 
tion arose  between  the  holders  of  Maryluid 
and  the  holders  of  Virginia  patents  for 
lands  in  the  debatable  territory.  So  in 
V*j,  1S62,  the  Maryland  If^sUtnre  passed 


an  act  reciting  theae  facts,  and  requesUng 
the  governor  to  open  a  correspondence  with  s 
tthe  governor  of  Virginia  about  the  matter ;  ■ 
and  authoriaing  him  to  appoint  a  commis- 
sioner, if  the  legislature  of  Virginia  would 
also  appoint  one,  which  joint  commission 
should  run  and  marlc  a  line  due  north  from 
the  Fairfax  stone,  which  line,  when  ratified 
by  both  legislatures,  should  be  the  boundary 
between   the   atatee." 

The  state  of  Maryland  has  herself,  in  sun- 
dry granta,  recognized  this  old  line.  In  a 
grant  by  tbe  state  of  Maryland  for  a  tract 
called  "Maryland,"  dated  January  23,  1823, 
among  other  calls  is  this  one:  "Running 
thence  south  36  d^rees  west,  SB  perches  to 
the  Virginia  and  Maryland  line,  aa  run  un- 
der the  directions  of  Francis  Deakins  at  the 
time  of  laying  out  the  lots  to  the  westward 
of  Fart  Cumberland,  and  thenea  running," 
ct«. 

In  the  Deakiaa  description  of  the  flrat  lot 
north  of  the  Fairfax  atone,  tbe  fallowing 
language  is  need  in  deacribing  military  lot 
No.  1101: 

"Beginning  at  a  bounded  maple  marked 
1100,  standing  one  mile  north  from  a  alOfM 
fiaed  by  Lord  Fairfaa  for  the  head  of  the 
north  Branch  of  the  Powlomaok  river,  and 
running  north  89}  perches;  east,  80} 
perches;  south,  89i  perches;  then  to  the  be- 
ginning, containing  50  acres." 

This  record  leaves  no  doubt  as  to  the  truth 
of  tbe  ttatement  contained  in  the  report  of 
the  committee  of  the  Maryland  Historical 
Society,  that  the  Deakins  line,  before  tbe 
passage  of  the  act  under  which  the  Michler 
line  wa*  run,  had  long  been  recognised  aa  a 
boundary  and  served  ai  such.  Even  after 
the  Michler  line  was  run  and  marked,  the 
testimony  shows  that  the  people  generally 
adhered  to  the  old  line  as  the  true  iraundary 
line.  There  are  numerous  Virginia  grants 
and  private  deeds  of  land  given  in  the  rec- 
ord, which  call  for  this  old  Maryland  line  aa 
the  boundary. 

The  testimony  shows  that  the  people  liv- 
ing along  the  Deakins  line  worked  and  im- 
proved the  roads  on  the  Virginia  side,  as  ft 
general  rule,  up  to  thia  line.  Correapond- 
ngly,  Maryland  worked  tbe  roads  on  the  h 
other  side  of  this  line.  On  the. west  of  the  7 
line,  the  people  paid  taxes  on  their  lands  in 
Preston  county.  West  Virginia.  They  voted 
in  that  county,  and  with  rare  exceptions 
regarded  themselves  as  citizens  of  West  Vir- 
ginia. Aa  a  general  rule,  the  aebools  estab- 
lished there  were  West  Virginia  schools.  The 
allegiance  of  nearly  all  theae  people  has  been 
given  to  Weat  Virginia. 

It  is  true  there  has  been  more  or  leas  con- 
tention ai  to  the  true  boundary  line  be- 
tween these  states.  Attempts  have  been 
made  to  aettle  and  adjust  the  same,  some  of 
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which  we  ban  nfeiTMl  to,  and  th»  daUili 
of  which  Rwy  be  found  In  the  vai;  intenet- 
ing  dDeument  to  which  we  hare  elre&dy 
nwde  reference,  the  report  of  the  committee 
of  the  Maryland  Historical  Society.  In  the 
proposed  tettlementa,  for  manj  year*,  Vir- 
ginia and  West  Virginia  have  consistently 
adhered  to  the  Fairfax  atone  as  a  itarting 
point  for  the  disputed  boundary.  When 
West  Virginia  passed  the  act  of  1887,  ratify 
ing  the  Michler  line,  it  was  upon  condition 
that  Virginia  titles  granted  between  the 
Michler  line  and  the  old  Maryland  line 
■hould  be  Talidated.  Maryland,  in  the  act 
of  18G2,  recognized  the  same  starting  point. 

And  the  fact  remains  that  after  the  Dea- 
klna  HUrrey  in  1788,  the  people  living  along 
the  line  generally  r^arded  that  line  as  the 
boiwdary  line  between  the  states  at  bar.  In 
the  acts  of  the  legislaturea  of  the  two  states, 
to  which  we  have  already  referred,  resulting 
in  the  survey  and  running  of  the  Michler 
line,  It  ia  erldent  from  the  language  used 
that  the  purpon  was  not  to  establish  a  new 
line,  but  to  retrace  the  old  one;  and  we  are 
atrongi;  inclined  to  believe  that  had  this 
been  done  at  that  time,  the  controversy 
would  have  been  settled. 

A  penual  of  the  record  aatisfiea  us  that 
tor  many  years  occupation  and  conveyance 
of  the  lands  on  the  Virginia  side  ha*  been 
with  reference  to  the  Deakins  line  aa  the 
boundary  line.  The  people  have  ganerally 
accepted  it  and  have  adopted  it,  and  the 
facts  in  this  connection  cannot  be  ignored. 
In  the  case  of  Virginia  t.  Tennessee,  14B  U. 
«  S.  SOS,  522,  023,  S7  L.  ed.  687,  M4,  13  Sup. 
•  Ct  Hep.  728,  73S,*Ur.  Justice  Field,  speak- 
ing for  the  court,  bad  occasion  to  make 
certain  comments  which  are  pertinent  in 
thia  connection,  wherein  he  said: 

"Independently  of  any  effect  due  to  the 
compact  aa  sueh,  a  boundary  line  between 
st«tM  or  provinces,  as  between  private  per- 
sons, which  has  been  mn  out,  located,  and 
marked  upon  the  earth,  and  afterwarda 
reoogniaed  and  acquiesced  In  by  the  parties 
for  a  long  course  of  years,  is  conclusive, 
even  if  It  be  ascertained  that  it  varies  some- 
what from  the  courses  given  in  the  original 
grant;  and  the  line  so  eatabliahed  takes 
effect,  not  as  an  alienation  of  territory,  but 
as  a  definition  of  the  true  and  ancieut 
boaudar7.  Lord  Hardwicke  in  Penn  v.  Bal- 
timore, I  Ves.  8r.  444,  448 ;  Boyd  v.  Graves, 
4  Wheat.  filS,  4  L.  ed.  628 1  Hhode  Island 
V.  Massachusetts,  IS  Pet  867,  734,  9  h.  ed. 
1233,  1204;  United  SUtea  v.  Stone,  2  Wall. 
G2S,  637,  17  L.  ed.  76G,  707;  Kellogg  v. 
Smith,  7  Cush.  376,  382;  Cbeoery  v.  Wal- 
tham,  8  Cush.  327;  Hunt,  Boundaries,  3d 
•d.306. 

"Aa  said  by  this  court  in  the  recent  case 
of  Indiana  v.  Kentucky,  IS*  U.  &  47fl,  610, 


34  L.  ed.  329,  332,  10  Sup.  Ct  Rep.  ID51,  'it 
is  a  principle  of  public  law,  universally 
recogniisd,  that  long  acquiescence  in  tiift 
poaseeslon  of  territory,  and  in  the  exercia* 
of  dominion  and  sovereignty  over  it,  is  con- 
clusive of  the  nation's  title  and  rightful  au- 
thority.'  In  the  case  of  Itbode  island  v. 
Massachusetts,  4  How.  691,  039,  II  L.  ed. 
1116,  1137,  this  court,  speaking  of  the  long 
possession  of  Massachusetts,  and  the  dclaya 
in  alleging  any  mistake  in  the  action  of  th* 
commissioners  of  the  colonies,  said;  'Sure- 
ly this,  connected  with  the  lapse  of  time, 
must  remove  all  doubts  as  to  the  right  of 
the  respondent  undsr  the  agreements  of  1711 
and  1718.  No  human  transactions  are  un- 
affected by  time.  Its  influence  is  seen  on  aU 
things  subject  to  change.  And  this  is  pe- 
culiarly the  case  In  regard  to  matters  whieb 
reat  in  memory,  and  which  consequently 
fade  with  the  lapse  of  time  and  fall  with 
the  lives  of  individuals.  For  the  securi^ 
of  rights,  whether  of  states  or  individual^ 
long  possession  under  a  claim  of  title  is  pro- 
tected. And  tbsre  is  no  controversy  ia  J 
which  this  great  principls  may  be, invoked* 
with  greater  Justice  and  propriety  than  in 
a  case  of  disputad  boundary,' " 

And  quoting  from  Vattal  on  the  Law  of 
Nations  to  the  same  effect: 

"The  tranquillity  of  the  people,  the  eafetif 
of  st*tee,  the  happiness  of  the  human  rac^ 
do  not  allow  that  the  possessions,  empire, 
and  other  rights  of  nations  should  remain 
uncertain,  aubjeot  to  dispute  and  ever  readf 
to  occasion  bloody  wars.  Between  nation^ 
therefore,  it  becomes  necessary  to  admit  pre- 
scription founded  on  length  of  time  as  k 
valid  and  incontestable  title,"  [Bk.  t, 
chap.  11,  I  14&.] 

And  adds  from  Wheaton  on  IntemaUoiwl 
Law: 

"The  writers  on  natural  law  have  qne*> 
tdoned  how  far  that  peculiar  species  of  pre- 
sumption arising  from  the  lapse  of  tim^ 
which  ia  called  prescription,  is  justly  appli- 
cable as  between  nation  and  nation;  but 
the  oonstant  and  approved  practice  of  na- 
tions shows  that  by  whatever  name  it  b* 
called,  the  uninterrupted  posaession  of  terri- 
tory or  other  property  for  a  oertain  lengtlt 
of  time  by  one  state  eicludea  the  claim  of 
every  other  in  the  same  manner  as,  by  iha 
law  of  nature  and  the  municipal  code  of 
aver^  clvillied  nation,  a  similar  possesaion 
by  an  individual  excludes  the  claim  of  every 
other  person  to  the  article  of  property  im 
question."    [Pt  2,  chap.  4,  |  104.) 

And  It  was  said : 

"There  are  also  moral  oonside  rations 
which  should  prevent  any  disturbance  of 
long-recognized  boundary  lines;  coQsid«r«. 
tions  springing  from  regard  to  the  natur*! 
BsntiiueotB  and  affeetions  which  grow  up  f«r 
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plauM  OR  which  panoni  have  long  rMidad; 
tba  •ttachmenU  to  eonntiy,  to  home,  aod 
-to  family,  on  which  U  baaed  «1I  that  U 
daareit  and  moat  Tatuable  in  life." 

In  LouUiana  v.  Miiaisaippl,  202  U.  S.  1, 
S3,  SO  L.  ed.  ei3,  932,  20  Sup.  Ct  R«p.  408, 
<23,  this  court  uid: 

"The  queatioo  ii  one  of  boundary,  and 
this  court  baa  many  timea  held  that,  a« 
between  the  statei  of  the  Union,  long  acqui- 
^  MeeaM  in  the  asaertion  of  a  particular 
<  boundary,  andtthe  exercise  of  dominion 
■orereignfy  OTcr  the  territory  within  it, 
■hould  be  accepted  aa  coacIueiTe,  whatever 
the  international  rule  might  be  in  reapect 
«f  the  acquisition  by  prescription  of  large 
tracta  of  country  claimed  by  both." 

An  application  of  these  principles  cannot 
permit  us  to  ignore  the  conduct  of  the 
atatea  and  the  belief  of  the  people  concerning 
the  purpose  of  the  boundary  line  known  aa 
ihe  old  etate,  or  Deakina,  line,  and  to  which 
their  deeds  called  as  the  boundary  of  tbeii 
fanua,  in  recc^ition  of  which  they  have 
Mtablishcd  their  allegiance  aa  oitizena  of 
the  state  of  West  Virginia,  and  in  aeeord- 
anoe  to  which  they  have  fixed  their  hontea 
«nd  habitations. 

True  it  is,  that,  after  tha  running  of  the 
DeakioB  line,  certain  steps  were  taken,  in- 
landed  to  provide  a  more  effectual  legal  set- 
tlement and  delimitation  of  the  boundary. 
But  none  ol  these  steps  ware  effectnal,  or 
«neh  aa  to  disturb  the  continued  poasession 
-tf  the  people  claiming  rights  up  to  the 
teondary  line. 

The  effect  to  be  given  to  each  facts  as 
long-continued  possession  "gradually  ripen- 
ing into  that  condition  which  is  in  con- 
fonnity  with  international  order"  depend! 
upon  the  merit  of  individual  cases  as  they 
Arise.  I  Oppenheim,  International  I«w, 
I  143.  In  this  case,  ws  think  a  right  in  its 
nature  prescriptiTe  has  arisen,  practically 
undisturbed  for  many  years,  not  to  be  over- 
thrown without  doing  violence  to  principles 
«f  eatabllahed  right  and  justice  equally 
binding  upon  states  and  individuals.  Bhoda 
laland  t.  MaasBchuBetta,  12  Pet.  067,  9  L. 
•d.I23S. 

It  may  be  true  that  an  attempt  to  relo- 
eat«  the  Deakina  line  will  show  Uiat  it  is 
wnnewhat  Irregular,  and  not  a  uniform,  as- 
tronomfeal  north  and  south  line;  but  both 
nrreyors  appointed  by  the  states  represent- 
ed in  this  controversy  were  able  to  locate  a 
nmnber  of  points  along  the  line,  and  the 
northern  limit  thereof  is  fixed  by  a  monnd, 
and  was  located  by  the  commissioner*  who 
Sxad  the  boundary  between  West  Virginia 
and  Pennsylvania  by  a  monument  which  was 
^erected  at  that  point,  and  w«  think  from 
•  tbs  evidence  in  this  r*cord*that  it  can  be 


located  with  Utth  dUDcnltT  by  ccnpetcnt 
eommiisioners. 

We  think,  for  the  reasona  which  WB  have 
undertaken  to  state,  that  the  decree  in  this 
case  should  provide  for  the  appointment  of 
commiuionere  whose  duty  it  shall  be  to  run 
and  permanently  mark  the  old  Deakins  line, 
iM^nning  at  a  point  where  tlie  north  end 
south  line  from  the  Fairfax  stone  crosses 
the  Potomac  river,  and  running  thence 
northerly  along  said  line  to  the  Pennsyl- 
vania border. 

As  to  the  contention  made  by  West  Vir- 
ginia in  her  croas  bill,  that  she  is  entitled 
to  the  Potomac  river  to  the  north  hank 
thereof,  we  think  that  claim  is  disposed  of 
by  the  case  of  Morris  v.  United  SUtes,  174 
U.  S.  190,  43  L.  ed.  946,  19  Sup.  Ct.  Rep. 
84S,  already  referred  to.  In  that  ease, 
among  other  things,  there  was  a  controversy 
between  the  helra  of  James  H.  Marshall  and 
the  heirs  of  John  Marshall  as  to  the  owner- 
ahip  of  the  bed  of  the  Potomac  river  from 
shore  to  shore,  including  therein  certain 
reclaimed  lands.  Claim  of  the  one  set  of 
heirs  was  based  upon  the  charter  ot  Lord 
Baltimore  of  June,  1632,  and  that  of  the 
others  upon  the  grant  of  King  James  II.  to 
Lord  Culpeper,  afterwards  owned  by  FWr- 
fax,  to  which  we  have  already  referred. 

After  making  reference  to  the  award  of 
the  commission  to  &c  the  Virginia  and 
Maryland  boundary,  appointed  in  1877,  fix- 
ing the  line  and  boundary  at  low-water 
mark  on  the  Virginia  shore,  to  which  arbi- 
tration ths  state  ot  West  Virginia  waa  not 
a  party,  this  court  disposed  of  the  contro- 
versy, irrespective  of  that  award,  in  the  fol- 
lowing language,  used  by  Mr.  Justice  Shiraa 
in  delivering  the  opinion  ol  the  oourt: 

"Whether  the  result  of  this  arbitration 
and  award  is  to  be  regarded  as  establishing 
what  the  true  boundary  always  was,  and 
that  therefore  the  grant  to  Thomaa,  Lord 
Culpeper,  never  of  right  included  the  Po- 
tomac river,  or  as  eetablishing  a  compromlso 
line,  effective  only  from  the  date  of  the 
award,  we  need  not  determine.  For,  even  if 
the>  latter  be  the  correct  view,  ws  agree 
with  the  conclusion  ot  the  court  below,  that, 
upon  all  the  evidence,  the  charter  granted  JJ 
to  Lord, Baltimore  by  Charles  I.,  in  1032,* 
of  the  territory  known  aa  the  province  of 
Maryland,  embraced  the  Potomac  river  and 
the  soil  under  it,  and  the  islands  therein,  to 
high-water  mailc  on  the  southern  or  Vir- 
ginia shore;  that  the  territory  and  title  Uins 
granted  to  Lord  Baltimore,  his  heira  and  M- 
aigns,  ware  never  devested  by  any  valid  pro- 
ceedings prior  to  Hie  Revolution;  nor  was 
such  grant  aSect«d  by  the  subsequent  grant 
to  Lord  Culpeper. 

"The  record  dlselosaa  710  evideuoa  thftt,  ftt 
any  time,  any  substantial  claim  wai  ever 
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made  hy  Lord  Vaittax,  beir  at  la.w  of  Lord 
Culpeper,  or  hy  hii  grantees,  to  property 
rights  in  the  Fotomoa  river,  or  in  the  ■□!! 
thereunder,  nor  doei  it  appear  that  Virginia 
ever  exercised  the  poorer  to  grant  ownership 
in  the  ialands  or  soil  under  the  river  to 
private  persons.  Her  claim  seems  to  have 
been  thnt  of  political  juriadietion," 

We  think  this  decision  disposes  of  and 
denies  this  claim  of  the  state  of  West  Vir- 
ginia in  her  cross  bill. 

Upon  the  nhole  case,  the  conclusions  at 
which  we  have  arrived,  we  believe,  best 
meet  the  facts  disclosed  in  this  record,  are 
warranted  by  the  applicable  principles  of 
law  and  equity,  and  will  least  disturb  rights 
and  titles  long  regarded  as  settled  and 
fixed  bj  the  people  most  to  be  affocted.  If 
this  decision  can  possibly  have  a  tendency 
to  disturb  titles  derived  from  one  state  or 
the  other,  by  grants  long  acquiesced  in, 
giving  the  force  and  right  of  prescription 
to  the  ownership  in  which  they  are  held,  it 
will  no  doubt  be  the  pleasure,  as  it  will  be 
the  manifest  duty,  of  tbe  lawmaking  bodies 
of  the  two  states,  to  confirm  such  private 
rights  upon  principles  of  justice  and  right 
applicable  to  tbe  situation. 

A  decree  should  be  entered  settling  tbe 
rights  of  the  states  to  the  western  bound- 
ary, and  fixing  the  same,  as  we  have  here- 
inbefore indicated,  to  be  run  and  established 
along  the  old  line  known  as  the  Deakina  or 
old  state  line;  and  commissioners  should  he 
appointed  to  locate  and  establish  said  line 
M  near  at  may  be.  The  cross  bill  of  tbe 
^  state  of  West  Virginia  should  be  dismissed 
*  in  so  far  as  it  asks  for  a  decreeafixing  the 
north  bank  of  the  Potomac  river  as  her 
boundary.  Counsel  for  the  respective  states 
are  given  forty  days  from  the  entry  hereof 
to  agree  upon  three  commissioners,  and  to 
present  to  the  oourt  for  its  approval  a  de- 
cree drawn  according  to  the  directions  here- 
in given,  in  default  of  which  agreement  and 
decree  this  court  will  appoint  commission- 
ers, and  itself  draw  the  decree  in  conformity 
herewith.  Coats  to  be  equally  dividttd  be- 
tween the  states. 
Decree  accordingly. 

(W  TJ.  8.  IM.) 


States  tS  191*)— Immdhitt  fsom  Sutp— 

BHJOiniHO  Statx  OmoKBS. 

1.  The  immunity  of  a  state  from  snit, 
nnder  U.  S.  Const.,  11th  Amend.,  is  not 
violated  by  maintaining  a  suit  in  a  Federal 
eourt   to   enjoin    the   threatened   proclama- 


tion by  the  Moretaiy  of  state,  in  his  odicial 
capacity,  under  the  authority  of  a  state 
statute  which  violates  the  Federal  Consti- 
tution, that  a  forei^  telegraph  company  is 
forbidden,  under  tlie  penalty  prescribed  by 
such  law,  to  continue  to  do  local  business 
in  the  state. 

£•1.  Kot*.— For  other  cbh»,  le*  States  Cant 
II  m,  m;   Dec.  Die  I  ui.*] 
CowfBROB  (i  74*)— FoBEiaii  Cobpobatioh 
— Stati  BjtoLuaioH  FBou  Dauto  Local 
BuBunss. 

2.  An  illegal  burden  on  the  interstate 
business  of  a  foreign  telegraph  company,  as 
welt  as  a  tax  on  its  property  beyond  ths 
jurisdiction  of  the  state,  is  imposed  by  Ark. 
Laws  1S07,  p.  744,  under  which  such  coro- 

fiany,  as  a  condition  of  continuing  to  do  a 
Deal  business  in  tbe  state,  and  of  escaping 
the  heavy  penalties  therein  prescribed,  mun 
pay  a  given  amount,  bused  on  all  its  capi- 
tal stock,  merely  for  filing  its  articles  of 
incorporation  with  the  secretary  of  state. 

[Bd.  Note.— For  other  oasas.  Ma  Commaice, 
Dao.  Die.  I  T4.*] 

IsjjjHcnoH  (I  so*)  —  Agaimst  OrrioiAi. 
Action. 

3.  A  case  for  injunctive  relief  is  pre- 
aented  where  the  secretary  of  state  threat- 
ens to  issue  a  proclamation  in  his  otiicial 
capacity,  under  the  authority  of  a  state 
statute  which  violates  the  Federal  Consti- 
tution, that  a  foreign  telegraph  company 
is  forbidden,  under  the  heavy  penalties  pre- 
scribed b^  that  statute,  to  continue  to  do 
local  business  in  the  state. 

isa.  Noto.— For  otlier  caae^  asa  iDjunctloa, 
Dao.  Sis.  I  8G.*J 

[Ho.  45.] 

Argued  April  13,  14,  1000.     Decided  Feb- 
ruary 21,  ISIO. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Arkansas  to  review  a  decree  enjoining 
the  threatened  publication  by  the  secretary 
of  state.  In  his  official  capacity,  under  the 
authority  of  a  state  statute,  that  a  foreign 
telegraph  company  is  forbidden,  under  the 
penalty  prescribed  by  that  statute,  to  con- 
tinue to  do  local  business  in  the  state.  Af' 
Armed. 

See  same  case  below,   ISfl  Fed.   152. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ral.  Ii.  Nomood,  Wllllain  F. 
KIrby,  Joseph  M.  Hill,  and  Otia  T.  Wingo 
for  appellant. 

Messrs.  Rush  Taggart,  Georgs  B. 
Rose,  and  Henry  D.  Estabrook  for  appel* 
lee.  M 

•  Mr.  Justice  Harlan  delivered  the  opinion  * 
or'  the  court: 

The  Western  Union  Telegraph  Company,  a 
corporation  of  New  York,  doing  business, 
both  interstate  and  intrastate,  in  Arkansas 
as  it  had  done  for  many  years,  brought  tM^ 


•For  other  eases  im  u 
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nit  against  0.  G.  Lndwig,  Beeretai;  of 
•tate  of  ArkansBA,  for  the  purpose  of  obtaio- 
n  lug  a  deoree  thai  the  atatute  of  that  atate 
Sof  Uar  13th,  190T,  entitled,  "An  Act  to 
*  Permit  Fore! gn«Corpo rations  to  Do  busineis 
la  ArkaBBBB,  and  Fixing  Fees  to  Be  Paid 
by  All  CorporationB,"  Acta  of  Ark.  1907, 
p.  744,  WSJ  uncoDBtitutional,  null,  and  fold, 
and  enjoining  the  defendant,  in  his  offleial 
eapaei^,  from  attempting  to  revoke,  or  pro- 
elaiming  through  offleial  newspaper  publica- 
tion! that  he  had  revoked,  the  anthori^  of 
the  plaintiff  to  do  buainesa  in  Arkansas,  or 
that  it  bad  no  right  to  continue  doing  buei- 
neiB  in  that  state.  The  plaintifT,  In  its  bill, 
asked  aach  other  and  further  relief  as  the 
-ease  might  require  and  aa  might  seem  just. 
A  temporary  injunction  was  issued,  and 
thereafter  the  defendant  demurred  and  an- 
swered at  the  same  time.  The  demurrer 
was  on  these  grounda:  That  the  court  was 
without  jurisdiction  to  hear  and  determine 
-the  ease,  "the  tame  being,  in  effect,  a  suit 
•gainst  the  state"  by  a  citizen  of  another 
atate,  to  prevent  the  enforcement  of  one  of 
Ha  criminal  or  penal  statutes;  that  tbi 
facts  stated  in  the  bill  are  not  sufficient  to 
-eonstitute  a  cause  of  action  nor  to  warrant 
the  relief  asked;  and  that  the  bill  was 
wholly  without  equity.  The  answer  denied 
All  the  material  allegations  of  the  bill. 

Subsequently,  the  plaintiff,  by  leave  of  the 
fionrt,  filed  an  amendment  of  its  bill.  To 
that  amendment  no  answer  was  made,  but, 
■11  parties  being  present,  the  cause  was 
heard,  without  objection,  on  the  demurrer 
-to  the  bill.  The  demurrer  waa  overruled, 
and  the  defendant  having  elected  not  to 
plead  further,  the  injunction  previously 
granted  was  made  perpetual.  From  that 
-order  the  present  appeal  was  prosecuted. 

The  above  statute,  known  aa  the  Wingo 
act,  whose  constitutionality  is  questioned 
by  the  plaintiff,  1«  as  follows  (the  italics 
bsing  ours) : 

"8  1.  Every  company  or  corporation  in- 
eorporated  under  the  laws  of  any  other 
state,  territory,  or  country,  including  for- 
eign railroad  and  foreign  fire  and  life  in- 
surance companies,  now  or  hereafter  doing 
butineat  in  thi»  tiate,  shall  file  In  the  office 
of  the  secretary  of  state  in  this  state  a 
copy  of  it*  charter  or  articles  of  incorpora- 
ggtlon  or  association,  or  a  copy  of  its  certiS- 
JJeate  of  incorporation,  duly  authenticated 
■•  and  certified  by  the, proper  authority,  to- 
gether with  a  statement  of  its  assets  and 
liabilities  and  the  amount  of  its  capita]  em- 
ployed in  this  state,  and  shall  also  desig- 
nate its  general  office  or  place  of  business 
In  thia  state,  and  shall  name  an  agent  upon 
whom  process  may  be  served.  Provided, 
before  authority  is  granted  to  any  foreign 
-corporation  to  do  business  in  this  state,  it 


moat  file  with  the  secretary  of  state  a  reao- 
lution  adopted  by  its  board  of  direotora, 
consenting  that  service  of  process  upon  any 
agent  of  such  company  in  this  state,  or  up- 
on the  secretary  of  state  of  this  state,  in 
any  action  brought  or  pending  in  this  state, 
shall  be  a  valid  service  upon  said  company; 
and,  if  process  is  served  upon  the  secretary 
of  state,  it  shall  be  his  duty  to  at  once  send 
it  by  mail,  addressed  to  the  company  at  its 
principal  office;  and  if  any  company  shall, 
without  the  consent  of  the  other  party  to 
any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  state,  remove 
said  suit  or  proceeding  to  any  Federal  court, 
or  shall  institut«  any  suit  or  proceeding 
agsinst  any  citizen  of  this  state  in  any  Fed- 
eral court,  it  shall  be  the  duty  of  the  seers- 
tary  of  state  to  forthwith  revoke  all  authori- 
ty to  such  company  and  its  agents  to  do 
business  in  this  state,  ana  to  publish  such 
revocation  in  some  newspaper  of  general 
circulation  published  in  thia  state;  and  it 
such  corporation  shall  thereafter  conltnus 
to  do  business  in  this  state,  it  shall  be  sub- 
ject to  the  penalty  of  this  act  for  each  dag 
it  shall  continue  to  do  business  in  this 
state  after  such  revocation. 

"§  2.  Any  foreign  corporation  Aohich  »haU 
fail  to  comply  mth  the  proei»iong  of  thU 
act,  and  shall  do  any  business  in  this  state^ 
shall  be  subject  to  a  fine  of  not  less  than 
91,000,  to  be  recovered  before  any  court  of 
competent  jurisdiction,  and  all  such  fines  so 
recovered  shall  be  paid  into  the  general  rev* 
enue  fund  of  the  county  in  which  the  cause 
of  action  shall  accrue;  and  It  is  hereby 
mads  the  duty  of  the  prosecuting  attorneys 
to  Institute  said  suits  in  the  name  of  tho 
state,  for  the  use  and  benefit  of  the  county 
in  which  the  suit  is  brought,  and  such 
prosecuting  attorney  shall  receive  aa  his 
compensation  one  fourth  of  the  amount  i^  ^ 
covered,  and  as  an  additional  penalty,  ai^  |s 
iforeign  corporation  which  shall  fail  or  le-  • 
fuse  to  file  its  articles  of  incorporation  or 
certificate  as  aforesaid,  cannot  make  any 
contract  in  thit  state  which  aan  be  enforced 
hy  it  either  in  laio  or  in  equitj/;  and  the 
complying  with  the  provisions  of  this  act 
after  suit  is  instituted  shall  in  no  way  vali- 
date said  contract. 

"3.  That  all  corporations  hereafter  inoor- 
porated  in  this  state,  and  all  foreign  corpo- 
rations teeking  to  do  busineta  in  thie  ttate, 
shall  pay  into  the  treasury  of  this  stata 
for  the  filing  of  taid  articlet  a  fee  of  $ZS 
vihere  the  capital  stock  is  $60,000  or  under; 
$75  where  the  capital  stock  is  over  SSO,000, 
and  not  more  than  $100,000;  and  126  ad- 
ditional for  each  $100,000  of  capital  stock. 

"Any  foreign  mutual  corporation  having 
no  capita)  stock  shall  be  required  to  pay  to 
the  secretary  of  state  for  filing  its  artiolei 
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of  IneorporaUon  the  «iud  of  9500.  Frovid- 
•d,  howeTBr,  nothing  in  this  Motion  shall 
ftpplj  to  frat«rnAl  ord«ra  th^t  write  iatax- 

"§  4.  That  act  186,  approYed  April  17, 
1907,  and  entitled,  'An  Act  b>  Provide  a 
Manner  in  Which  Foreign  Corporations  Maj 
Become  Domestic  Corporations,  and  for 
Other  Purposes,'  and  all  lawa  and  parte  of 
laws  in  conflict  herewith,  be  and  the  I 
are  hereby  repealed;  and  that  this  act  take 
effect  and  be  in  force  from  and  after  ita 
passage."    Acts  of  Ark.  1D0T,  p.  744. 

A*  the  caae  was  decided  on  demurrer  to 
ttie  bill,  the  material  facte  properly  alleged 
are  to  be  taken  ae  tnie  on  this  bearing.  The 
ease  made  bj  the  plaintiff  in  ita  bill  is  sub- 
■tantiall;  as  will  be  now  outlined. 

The  telcpaph  company  was  organized  in 
ISei,  and  immediately  thereafter  began  the 
work  of  constructing  and  operating  tele- 
graph line*,  tt*  system  extended  throughout 
the  United  States  and  Canada,  and  connect- 
ed with  liuea  in  Mexico  and  Central  and 
Bouth  America  by  means  of  submarine 
bles,  and  with  talegraph  systems  of  foreign 
eountries. 

Among    the    lines  so    constructed,   and 
forming   a    component    part   of    the    eom- 
w  Pony's    system,    and    connecting    with    its 
JS  m^n  oiSea  in  New  York,  are  lines  within 
*  Arkansas,  most  of  which  awere  constructed 
iinoe  1867,  in  which  year  the  company  ac- 
wpted  the  terms  and  conditions  of  the  act 
of   Congress   of   July   24th,    1S60,   entitled, 
"An  Act  to  Aid  in  the  Conatruction  of  Tele- 
graph Lines,  and  to  Secure  to  the  Govem- 
ment  the  Use  of  the' Same  for  Postal,  Mili- 
tary, and  Other  Purposee."     14  Stat,  at  L. 
£21,  chap.  230,  Rev.  Stat.  §g  5203  to  SSSO, 
inclusive,  U.  B.  Comp.  SUt  1901,  pp.  3579 
to  3682. 

It  should  be  stated  In  this  connection 
that  the  bill  alleges  that  the  company's 
lines  within  Arkansas  are  upon  the  public 
domain  and  upon  tile  military  and  post 
roads  of  the  United  States,  are  part  of  the 
postal  routes  end  postal  establishment  of 
the  United  States,  and,  as  such,  the  com- 
plainant has,  under  the  Constitution  and 
laws  of  tha  United  States,  the  power,  and 
is  under  obligation,  to  transmit  all  messa- 
ges for  the  goremment  and  for  the  public 
generally  as  much  and  as  fully  with  re- 
spect to  messages  between  points  within  the 
said  stAte  as  Interstate  messages.  The  com- 
pany's lines  within  Arkansas  were  construct- 
•d  with  the  consent  and  permission  of  the 
state,  certainly  without  objection  on  its 
part,  and  in  accordance  with  its  laws.  The 
amount  which  the  company,  up  to  tha 
bringing  of  this  suit,  had  invested  in  line* 
within  Arkansas,  was  9163,000,  and  eontln- 
Bonsly  lines   their   ooustruction    the   tele- 


graph eompany  has  used  them  "for  the- 
transmleaion  of  telegraph  messages  for  the 
government  of  the  United  States,  and  the 
BGveral  department*  thereof,  and  for  lAr 
public,  a*  an  instrumentality  of  the  Postal 
Department  and  of  commerce  icholly  leilhitt 
tha  ifate  of  Arteanaat,  and  also  for  inters 
state  commerce  and  commerce  between' 
poieta  in  said  state  and  foreign  countries, 
and  thus  said  telegraph  lines  have  been  eon* 
tinuoasly  employed  in  domestic,  interatatCr 
and  foreign  commerce  since  their  construe- 

Tlie  above  act  of  1007  requires  that  every 
foreign  corporation  doing  or  seeking  to  do 
busineas  in  the  state  should  file  in  the  of* 
&ce  of  the  secretary  of  state  a  copy  of  ita 
charter  or  articles  of  incorporation,  duly 
autbenticated,  together  with  a  statement  of 
ite  assets  and  liabilities  and  the  amount  of  » 
its  capital  employed  in  the  state,  and  desig-  |^ 
nate  its  general  offieeaor  place  of  business* 
tlierein,  and  the  name  of  an  agent  upon 
whom  process  in  any  action  iH'ougbt  or 
pending  In  the  state  may  be  served.  The 
company  tendered  to  the  secretary  of  state 
a  duly  authenticated  eopy  of  a  resolution  of 
the  board  of  directors,  assenting  to  the 
designation  of  an  agent  upon  whom  pro«- 
ess  against  the  company  might  be  served; 
also,  the  above  required  statement;  "and 
oITered  to  the  secretary  of  state  [who 
claimed  to  proceed  under  the  above  act  of 
1907]  all  reasonable  fees  for  the  Sling  and 
recording  of  the  said  papers."  But  the  sec- 
retary of  state  refused  and  still  refuses  to 
ftis  lA*  some  unless  the  telegraph  company 
pays  to  him  a  fee  of  976  upon  the  Urst 
9100,000  of  Its  capital  stock,  and  92S  upoa 
each  additional  $100,000  of  stock.  The  cap- 
ital stock  of  the  tel^raph  eompany  being- 
9100,000,000,  the  sum  which  the  secretary 
required  to  be  paid  as  a  condition  of  th* 
company's  right  to  have  its  articles  of  iii> 
corporation  filed,  and  thereafter  to  continu* 
doing  business  within  Arkansas  without  in- 
curring the  penalties  prescribed  by  the  stat- 
ute, was  92G.050. 

We  have  seen  that  the  act  of  190T  pro- 
vided that  if  any  foreign  corporation,  with- 
out the  consent  of  the  other  party  to  any 
suit  brought  by  or  against  it  in  any  state 
court,  should  remove  euch  suit  to  the  Feder- 
al eourt.  or  institute  a  suit  against  a  citi- 
zen of  Arkansas  in  the  Federal  court,  it  b«- 
came  the  duty  of  the  secretary  of  state  to 
forthwith  revoke  all  authority  in  the  eom- 
pany and  its  agents  to  do  business  In  Ar- 
kansas, and  publish  such  revocation  in  some 
newspaper  of  general  circulation  in  the 
state;  and  if,  after  such  revocation,  tb« 
company  continued  to  do  any  business  in 
Arkansas,  It  became  subject  to  a  fine  of  not 
leas  than  91,000  for  tceh  dag  it  *o  oontin- 
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wd,  fa  ba  neowenA  by  nifta  InatitutAd  hj 
proweating  attomeyi  in  tbe  nwne  of  the 
state,  for  tbe  use  and  benefit  of  the  county 
In  which  the  suit  waa  brought;  bo,  if 
company  failed  to  comply  with  tay  of  the 
proTiiionH  of  the  act,  it  beuime  subject  to 
a  flue  of  tl,O0O;  further,  if  a  forei^  corpo- 
ration failed  or  refused  to  flie  its  articlea  of 
^  incorporation,  as  required,  it  could  not 
a  '^ake   any   contract"   in   Arkansoa   "which 

•  can  be  enforced  •by  it  either  in  law  o 
•quity."  B«fore  the  bringing  of  thia  anlt, 
the  company  had,  in  fact,  instituted  a  suit 
in  the  United  States  circuit  court  to  enjoin 
tke  proaecuting  attorney!  in  the  tereral  dis- 
tricta  of  the  state  from  proceeding  agaioit 
it  to  recover  the  penaltiee  aet  forth  in  the 
■act  in  qnestlon, — the  auit  of  Western  U. 
Teleg.  T.  Andrews,  this  day  decided.  [216 
V.  S.  1G5.  54  L.  ed.  — .  SO  Sup.  Ct  Hep.  286.1 

It  is  alleged,  and  the  demurrer  admita, 
"that  the  MCretary  of  state  haa  threatened 
-to  promulgate,  and,  uuleat  restrained  by 
order  of  court,  will  promulgate,  a  procla- 
nation  that  the  authority  of  the  company 
to  do  business  in  Arkansas  haa  been  re- 
-voked,  and  publish  the  fact  of  such  te% 
Voa  in  the  newspapers,  thereby  making  It 
Appear  that  the  company  bad  become  snb- 
jMit  to  the  prescribed  penaltiea  to  be  re- 
■oorered  in  suits  brought  by  the  state's 
prosecuting  attorneys  and  incapacitated,  if 
•Om  statute  be  enforced  agoinst  It,  to  make 
any  contract  in  Arkansas,  whaterer  Its  sub- 
ject-matter, which  is  enforceabls  in  law  or 
•quity. 

The  spedal  grounds  upon  which  the  stat- 
nta  in  question  is  alleged  to  be  unconstitu- 
.    tional  and  void  may  be  thua  summarf  led : 

1.  It  imposes  upon  the  secretary  of  state 
the  duty — In  the  event  the  company  Insti- 
toted  a  suit  in  the  Federal  court  against  a 
«itiEen  of  Arkansas,  or  removed  to  the  Fed- 
eral court,  without  the  consent  of  the  other 
purfy,  any  suit  brought  by  or  against  It 
any  court  of  the  slate — to  forthwith  re- 
voke its  authority  to  do  business  within 
Arkansas,  and  subjects  the  company  to  tht 
penalty  of  (1,000  for  each  day's  continuance 
of  such  business  in  the  state  after  such 

S.  If  the  company  tails  to  file  a  copy  of 
its  articles  of  Incorporation  with  the  si 
tary  of  state,  and  does  not  pay,  in  advance 
of  such  filing,  the  required  fee  or  tax,  based 
OB  its  eajtital  tlock,  which  represents  Its 
property  and  business  everywhere.  Inside 
and  outside  of  the  state,  it  is  made  liable  to 
a  fine  of  (1,000  for  continuing,  after  such 

9  failure,  to  do  business  in  Arkansas. 

{2      3.  Aa  the   lines   established  by  the  oom- 

*  pany  In  Arkansas  are  •practically  of  no  val- 
M  unless  used  as  the  same  bsvs  been  lo- 
•ated   and   oonstructed,  any  provision   that 


would  prohibit  their  being  used  for  the  pur- 
poses and  as  the  same  were  eonatmcted  and 
designed  to  ba  used  would  deny  it  the 
equal  protection  of  the  laws  and  deprive  It 
of  Ita  property  without  due  process  of  law. 

4.  The  state  lays  an  unequal  burden  on 
the  plaintiff  as  compared  with  corporations 
of  Arkansas,  in  that  domestic  corporations, 
organized  and  existing  at  the  time  of  the 
passage  of  the  statute,  are  not  required  to 
pay  into  the  treasury  of  the  state  any  sum 
whatever  upon  their  capital  stock,  but  are 
allowed  to  continue  their  business  without 
the  payment  of  any  sum;  while  corporations 
of  other  states,  even  those  having  lines 
within  the  state,  under  the  protection  there- 
of, are  required  to  pay  a  large  tax  measured 
by  their  entire  eaptlal  stock,  whermier  em- 
ployed, for  the  privilege  of  continuing  in 
Arkansas  their  established  and  existing 
business,  whether  the  same  be  domestie  or 
foreign  commerce. 

C.  Upon  the  failure  of  the  company  to 
pay  the  required  fee,  based  on  ita  capital 
stock  employed  both  within  end  without  tha 
state,  the  company  is  forbidden,  or  is  not 
allowed,  to  make  any  contract  within  the 
state,  which  can  be  enforced  either  in  law 
or  equity,  whether  the  same  relates  to  do- 
mestic, interstate,  or  foreign  commerce  t 
whereby,  It  is  alleged,  the  statute  denies  to 
the  company  the  equal  protection  of  tha 
laws,  and  seeks  to  enforce  an  illegal  ax- 
action  for  the  privilege  of  using  Its  proper- 
ty  for  purposes  of  domestie.  interstate,  and 
foreign  commerce. 

6.  As  the  company  originally— «ome  thir- 
ty or  forty  years  ago — entered  the  state  of 
Arkansas,  and  constructed  and  haa  operated 
Its  lines  of  telegraph,  with  the  consent  of 
the  state,  and  during  that  period  has  ex- 
tended and  operated  ita  lines  within  its 
limits,  with  its  consent;  as  the  state,  from 
time  to  time,  through  legislative  enac^ 
ments,  has  not  only  recognised  the  com- 
pany's right  to  transnet  business  within  its  « 
limits,  but  regulated  ita  business  and  af-  JJ 
fairs:  and  as,  during  the  abovt.period,  with* 
the  Icnowledge  and  acquiescence  of  the  state, 
and  in  reliance  upon  such  license,  consent, 
and  acquiescence,  the  company  has  expend- 
ed large  sums  of  money  for  the  purpose  of 
transmitting  messages  between  tbe  people 
of  Arkansas,  the  state  cannot  withdraw  its 
license  and  expel  the  company  from  Its  lim- 
its, even  with  respect  to  local  business, 
without  Impairing  the  obligation  of  the 
company's  contract  with   the  state. 

Such  is  the  case  as  made  by  bill;  and  tfaa 
relief  asked  Is  a  decree  declaring  the  statute 
unconstitutional,  and  reatralning  any  at- 
tempt to  collect  said  fee  of  (25,050,  and  from 
imposing  any  of  the  penalties  prescribed  \^ 
it  or  by  oay  pvvision  therein  (ozoept  tb* 
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ont  requiring  the  design&lian  at  tn  agent 
npon  whom  pioceiB  maj  be  served  in  any 
suit  brought  againit  the  telegraph  oom- 
pany) ,  and  eDJoinlng  the  defendant  from  at- 
tempting to  revoke,  or  from  proclaiming 
that  he  has  revoked,  ita  anthority  to  do 
bUBineaa  in  Arkanaaa. 

The  first  contention  of  the  appellant  is 
that  this  action  ia  one  against  the  atate 
within  the  meaning  of  the  11th  Amendment 
ot  the  Constitution,  declaring  that  the  ju- 
dicial poner  of  the  United  States  shall  not 
extend  to  anj  auit  in  law  or  equity  against 
a  state  by  a  citizen  of  another  state.  This 
eontention  must  be  held  untenable  on  the 
authority  of  Weitern  U.  Tel^.  Co.  v,  An- 
drews, this  day  decided. 

But  the  vital  queatioa  In  the  case  la  aa 
to  the  conatitutionality  of  the  Arkansas 
■tatute.  It  ia  instated  hy  the  plaintifT, 
among  other  ground*,  that  the  provision 
in  the  atatute  requiring  a  foreign  corpora- 
tion aeeking  to  do  huainess  in  tbe  state  to 
pay  a  fee  baaed  npon  the  amount  of  its 
capital  stock,  for  filing  with  the  secretary 
of  state  ita  articles  of  incorporation  oi 
•ociation,  is  a  device  which,  in  efFect  and 
1^  ita  necessary  operation,  under  the  gui 
ot  regulating  intrastate  business,  imposes 
a  tax  on  the  interstate  buainess  of  auch 
corporation,  aa  well  as  a  tax  on  Its  proper- 
ty used  and  permanently  located  outside  of 

« the  atate. 

■  •  Interpreting  It  according  to  the  ordinary 
acceptation  of  Ita  worda,  the  statute  does 
BOt  diaeriminata  between  corporations  en- 
gaged In  interstate  oommerce  and  corpora- 
tions whose  buainess  is  intrastate  in  its  char' 
aeter,  ao  to  make  It  dear  that  the  state  has 
not  assumed  to  regnlata  or  burden  Inter- 
state business.  Its  words  are  unqualifled 
and  are  made  applicable  to  "^oary  company 
or  corporation  incorporated  under  the  laws 
of  any  other  atate,  territory,  or  country, 
eluding  foreign  railroad  and  foreign 
and  life  insurance  companies,  now  or  here- 
after doing  business  in  this  state."  g 
"Any  foreign  corporation  which  ahall  fail 
comply  with  the  provisions  of  this  act  a 
■hall  do  any  business  in  this  state,"  etc. 
I  Z.  "AU  corporations  hereafter  incorpo- 
rated in  this  state,  and  ail  foreign  corpora- 
tions aeeking  to  do  business  in  this  state," 
ste.  According  to  the  words  of  the  statute, 
not  unreasonably  construed,  every  corpora- 
tion of  another  state,  seeking  to  do  business 
In  Arkansas,  whether  interstate  or  domes- 
tic, in  order  that  It  may  do  business  of  any 
kind  in  Arkansas,  without  coming  into  eon- 
fliet  with  tbe  statute,  must  file  a  copy  ot 
Ita  authenticated  charter  with  the  e 
tary  of  state;  and  it  aeems  that  before  that 
officer  will  file  such  copy,  the  corporation 
must  pay  to  him  a  given  amount  based  up- 


Its  capital  at«ck,  representing,  neceaaari- 
ly,  all  its  business,  interstate  and  intra- 
state, as  well  as  ail  ita  property  everywhere, 
beyond  at  u«II  a«  vnthin  t\e  »tate.  If  the- 
foreign  corporation,  without  first  paying 
those  amounta,  does  business  of  any  kind  ia 
the  atate,  it  will  incur  not  only  the  penalty 
of  (1,000  for  so  doing,  hut  will  forfeit  ita 
right  to  make  any  contract  in  the  state,  en- 
forceable in  law  or  equity, — whatever  ita 
subject-matter, — even  if  it  be  one  relating 
to  the  business  of  the  United  States  or  to 
oerce  among  states.  A  statute  of  that 
kind  would  be  palpably  in  conflict  with  the 
constitution,  and  especially  an  invasion  o( 
rights  under  that  instrument  of  a  corpo- 
ration engaged  in  interstate  commerce  and 
seeking  to  do  business  in  Arkansas.  y^ 

But  it  is  said  that  the  statute  in  question  £ 
should  not  be  so, broadly  construed.  Tha* 
reasons  given  for  this  contention  are  these: 
Before  tfaa  statute  here  in  question  was 
passed,  there  was  in  force  in  Arkansaa  k 
statute  (act  ot  February  leth,  1800,  a* 
amended  by  the  act  of  May  8th,  1809,  Kir- 
by's  Dig.,  chap.  31 )  which  was  very  simi- 
lar, in  many  respects,  to  the  act  of  1B07, 
now  under  examination.  The  state  suprem* 
court  had  occasion  to  determine  the  scops 
and  affect  of  that  act  of  1899.  Its  decisioD 
was  handed  down  March  18th,  1907,  while 
the  legialeture  of  Arkanaa*  was  in  session, 
and  on  the  same  day  another  decision  was 
rendered,  holding  material  parts  ot  that 
act  to  be  repealed.  Western  U.  Teleg.  Co. 
V.  State,  82  Ark.  302,  101  B.  W.  745;  West- 
ern U.  Teleg.  Co.  v.  State,  82  Ark.  300,  101 
S.  W.  74B,  12  A.  ft  E.  Ann.  Caa.  82.  Thesa 
deciaiona,  aa  counsel  suggest,  virtually  left 
the  atate  without  any  statute  prescribing- 
fees  to  be  paid  by  foreign  corporations. 
ThereafUr,  on  May  16th,  1907,  the  legisla- 
ture paaaed  the  statute  here  in  question, 
known  aa  the  Wingo  act,  which,  with  slight 
exceptions  not  necessary  to  be  mentioned, 
was  substantially  like  the  act  of  18S9.  Tb»- 
supreme  court  of  the  state,  in  Western  U. 
Teleg.  Co.  v.  State,  82  Ark.  309.  314,  101 
S.  W.  748,  12  A.  ft  E.  Ann.  Cas.  82.  oon- 
struing  the  above  act  of  1599,  had  held  that 
it  was  its  duty,  unless  otherwise  compelled- 
by  the  plain,  ordinary  meaning  of  tbe  ward» 
of  a  statute,  to  reject  any  construction  that 
would  bring  it  into  conflict  with  the  Consti- 
tution ot  tbe  United  States  (Qrenada  Coun- 
ty V.  Brogden  [Grenada  County  v.  Brown} 
112  U.  S.  281,  28  L.  ed.  704,  S  Sup.  Ct  Rep- 
I2G;  Oooley,  Const.  Lim.  §  218;  Atty.  Qen^ 
ex  rel.  Corporation  Comra.  v.  Electric  Stor- 
age Battery  Co.  I8B  Mass.  239,  74  N.  B. 
407.  3  A.  ft  E.  Ann.  Cas.  031] ;  that  it  wa* 
too  well  settled  to  admit  of  debate,  that  '4t 
is  beyond  the  power  of  the  state,  under  th*- 
guise  either  of  a  license  tax  or  police  r^l^ 
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lation,  to  impoH  burdens  upon  intcratate 
eominerce,  or  to  deny  a  foreign  eorporfttion 
tba  right  to  engage  in  eneh  commerce  in 
tha  tUte,— "  oitlng  Leioup  t.  Mobile,  127  U. 
8.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  a  Sup.  Ct  Rep.  1383;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  36  L.  ed.  649,  11  Sup. 
Ct  Rep.  SSI;  uid  Brsnnui  t.  Tituiville, 
1S3  U.  S.  289,  38  L.  ed.  719.  4  Interg.  Com. 
Rep.  668,  14  Sup.  Ct.  Rep.  829.  ItB  conclu- 
sion in  that  case  wu  that  the  act  of  189D 
"cDuit  be  construed  to  have  been  intended 
only  to  impose  terms  upon  the  right  of  a 

5  foreign  corporation  to  carry  on  intrastate 
^  bnaineaa,  and  it  was  a  valid  statute."  Now, 
•  Uietargument  at  the  bar  was  that  when  the 
Wingo  act  was  passed,  the  l^slatura  must 
be  deemed  to  have  bad  in  mind  the  judicial 
eonetmetion  given  to  the  previous  act  of 
1899,  and  that  it  must  be  aeiumed  that  the 
same  oourt  would  adhere  to  ite  already-ex- 
preased  views;  so  that,  if  a  case  ever  came 
before  it  hereafter  that  involved  the  mean- 
ing and  scope  of  the  Wingo  act,  expressed 
aabBtantially  In  the  same  wordi  as  the  act 
(rf  1899,  the  court  would  construe  the  Win- 
go act,  as  it  construed  the  act  of  I8S9,  as 
intended  only  to  apply  to  intrastat«  busl- 
neaa,  end  not  as  having  been  enacted  for  the 
pMrpoM  of  burdening  or  imposing  illegal 
terms  for  the  transaction  of  interstate  busi- 
ness by  foreign  corporations  in  Arkansas, 

But  the  acceptance  of  this  view  would  not 
remove  the  difficulty  which  confronts  the 
state  in  the  present  case.  According  to 
well-settled  rules  of  statutory  construction, 
the  validity  of  a  statute,  whatever  its  lan- 
gnage,  must  be  determined  by  Its  effect  or 
operation,  aa  manifested  by  the  natural  and 
reaaonable  meaning  of  the  words  employed. 
Henderson  v.  New  York  (Hendereon  v. 
Wlckham)  02  U.  S.  269,  2S8,  28  L.  ed.  643, 
647.  If  a  statute,  by  its  necessary  opera- 
tion, really  and  substantially  burdens  tbe 
Interstate  businesa  of  a  foreign  corporation 
seeking  to  do  business  in  a  state,  or  imposes 
a  tax  on  Its  property  outside  of  such  stat«, 
then  it  is  unconstitutional  and  void,  al- 
though the  state  legislature  may  not  have 
Intended  to  enact  an  invalid  statute.  But 
even  if  we  should  assume  that  the  state 
court  would  construe  the  statute  of  1907  as 
intended  not  to  apply  to  interstate  com- 
merce, but  only  to  local  or  intrastate  busi- 
ness, we  are,  nevertheless,  informed  by  Its 
decision  In  Western  U.  Teleg.  Oo.  t.  State, 
SS  Ark.  SOe,  318,  101  8.  W.  748, 12  A.  *  B. 
Ann.  Cat.  82,  that,  in  the  opinion  of  the 
etata  eourt,  the  statute  so  construed  is  val- 
id, and  therefore  the  tel^raph  company,  in 
order  that  it  may  safely  continue  local 
business  in  Arkansas,  mvtt  flrst  pay  into 
the  treasury  of  the  state  certain  amount* 
baaed  on  Ita  entire  eapifat  stock  for  *imply 


\  filing  its  artioUi  of  inoorporation  with  tha 
,  secretary  of  state;  and  if  it  does  not  pay  the 
specified  fees,  based  on  its  entire  capital  ^ 
stock,  and  yet  continues  to  do  intrastate « 
.busineas  in  Arkansas,  it  will  incur  the  pre-  • 
scribed  penalty  of  one  thousand  dollars  for 
continuing  to  do  business  in  the  state,  and. 
In  addition,  lose  its  power  or  right  to  make 
any  enforceable  contract  in  the  state.  These 
are,  in  effect,  oondtftons  upon  which  the 
tel^raph  company,  lawfully  engaged  in  in- 
terstate business,  and  entitled  to  be  in  Ar- 
kansas for  such  bUBinesB,  is  permitted  to 
enter  the  state  to  do  local  business  within 
its  limits.  And  these  conditions  have  been 
prescribed,  notwithstanding  the  company 
has  been  permitted  for  many  years,  long 
before  the  act  here  in  question  was  passed, 
to  do  local  business  in  the  state  with  ita 
permissiom  and  acquiescence,  and  has  in- 
vested  there  large  sums  of  money  in  prepar* 
iug  to  serve  the  public  efficiently  in  that 
kind  of  business.  The  capital  stock  of  the 
company  represents,  we  repeat,  all  its  busi- 
ness property,  and  interests  throughout 
the  United  States  and  foreign  countries, 
and  the  requirement  that  tbe  company,  en- 
gsged  in  interstate  commerce,  to  continue 
to  do  a  local  business  in  Arkansas,  and  es- 
cape the  heavy  penalties  prescribed,  must 
pay  a  given  amount  {in  this  case  S2B,060), 
based  on  all  ita  capital  stock,  merely  for 
filing  its  articles  of  incorporation  with  th* 
secretary  of  state,  is,  in  effect,  a  direct  bur- 
den and  tax  on  its  interstate  business,  aa 
:11  oa  on  Ita  property  outside  of  the  state. 
The  case  cannot  Im  distinguished  in  prin- 
ciple from  Western  U.  Teleg.  Co.  v.  Kansas 
and  Pullman  Co.  v.  Kansas,  recently  decid- 
ed [216  U.  S.  1,  56,  ^  Ii.  ed.  — ,30  Sup. 
Ct.  Rep,  100,  232],  The  difference  in  the  word- 
ing of  tbe  Kansas  and  Arkansas  statutes,  can- 
not take  the  present  case  out  of  the  ruling 
of  the  former  cases.  On  the  authority  of 
the  Kansas  cases,  and  for  tha  reasons  stat- 
ed in  the  opinions  therein,  we  hold  the  stat- 
3  In  question  to  be  unconstitutional  and 
id,  as  ill^ally  burdening  interstate  com- 
merce and  imposing  a  tax  on  property  be- 
yond the  jurisdiction  of  the  state. 

Whether  the  statute  of  Arkansas  is,  in 
any  particular,  violative  of  the  constltn- 
tional  guaranty  aecuring  the  equal  protee- 
tiou  of  tbe  laws,  or  of  tha  guaranty  pro-« 
hibiting  the  deprivation  of  property,  except^ 
by  due  process  of  law,  or  of  any, other  con-* 
stitutional  guaranty,  it  is  not  necessary 
now  to  consider.  What  has  been  said  Is 
sufficient  for  the  determination  of  the  pres- 
ent case,  and  we  do  not  at  this  time  go 
further  than  Is  indicated  in  this  opinion. 
Suffice  it  to  say  that  the  defendant  threat- 
to  issne,  in  bis  official  capacity,  and 
publish,  in  the  newspapers,  a  proclamatioB 
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to  the  effect — no  mcttar  npon  whkt  apceiflc 
grounda — tlut  the  telegraph  eompany  fa  not 
Authorized,  but  ia  (orbidden,  nndar  paiultr, 
1^  the  U.wa  of  Arkuiau,  from  oontiDuing 
to  do  local  buainesa  in  that  atate.  Such  a 
proclamation,  the  court,  aa  well  as  every- 
one etae,  must  know,  would  not  onlj  pro- 
duce confusion  in  and  irreparable  dunage 
to  the  companj'a  buaineaa  in  ArlcMiMa,  but 
would,  in  effect,  declare  that  the  company 
is  not  only  subject  to  k  prescribed  penal^ 
of  tl,000  for  continuing  to  do  local  bual- 
neia  in  Arkanaaa,  but  ia  forbidden  to  make 
kny  contract  whatever  in  tbat  state  that  Is 
«Dforeeab1e  in  law  or  equity.  In  order  to 
prevent  the  contemplated  or  threatened  in- 
jury to  the  company,  the  oonrt  below  prop- 
erly made  a  decree  perpetually  enjoining 
the  appellant,  as  seeretatj  of  atste,  his 
agents  and  attorneys,  from  making  proelsh' 
mation  that  the  tel^raph  eompanj  has  no 
authority  to  continue  doing  business  in 
Arkansas. 

Ur.  Justice  Moody  heard  the  argument 
«f  this  case,  participated  in  Its  decision,  and 
concurs  in  this  opinion. 


WESTERN   UNION   TELBGBAPH   COU- 
PANY,  Appt, 


Jlydia 


States   {|   191*)— iKKtmiTT  FmoM  8un>— 

EtUOlniHO   STA.n  OlTKKH. 

Suits  to  enjoin  prosecuting  attorneys  from 
tringing  actions,  under  the  authori^  of  a 
atate  statute  which  vlolatea  the  Federal 
Constitution,  to  recover  the  penaltlet  Used 
by  that  statute  for  violations  of  its  pro- 
^aions,  are  not  suits  tuninst  a  state,  inth- 
In  the  meaning  of  U.  S.  Const.,  11th 
Amend.,  securing  to  the  states  iromuni^ 
from  suit. 

VU.  Nota.— Tor  otber  oaa*^  aea  Btataa.  Otat 
Olf.  U  la,   U3i    Dee.  DU.  |  ULI 

[No.  8.] 


APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Eastern  Diatrict 
of  Arkansas  to  review  a  decree  dismissing, 
on  the  ground  that  it  was  a  suit  against 
ilie  state,  a  bill  against  proseentlng  attor- 1 


neys  to  enjoin  them  from  bringing  actloM, 
under  the  authority  of  a  state  statute  al< 
l^ed  to  violate  the  Federal  Constitution,  to 
TBCorer  the  penalties  flxed  by  tbat  act  for 
violations  of  its  provisions.    Reversed. 
Bee  same  case  below,  IH  Fed.  SB. 
The  facts  are  stated  in  the  opinion. 
Messra    Ruab     TnKgart,    G«orc«    B. 
Rose,  and  Henry  D.  Eatabrook  for  appel- 
lant- 
Messrs.  Hal.  Z..  Norwood,  William  W. 
Klrby,  Joseph  M.  Hill,  and  OUs  T.  Wlngo 
for  appellees. 

Ur.  Justice  Day  delivered  the  opinion  of 
the  court; 

Thia  case  grows  out  of  alleged  actions 
about  to  be  taken  to  enforce  against  tb* 
Western  Union  Telegraph  Company  the 
penalties  denounced  in  the  act  of  Uay  13, 
1007,  of  the  legislature  of  Arkanaaa,  «b- 
titled,  "An  Act  to  Permit  Foreign  Cor[Miik> 
tiona  to  Do  Buaineaa  in  Arkansas,  and  Fix 
Fees  to  Be  Paid  by  All  Corporations." 

As  this  act  has  just  been  the  anbjeot  ti  a 
consideration    in    Ludwig    v.     Western    U<  ^ 
TelecOo.  dedded  tcnday  [216  U.  S.  140,  B4  • 
L.  ed.  — ,30  Sup.  Ot  Hep.  280],  it  la  vn- 
neceassr;  to  set  out  at  large  the  pnvlaleas 
of  the  statute  in  question. 

The  bill  in  this  case  was  brought  against 
the  prosecuting  attorneys  of  the  seventeenth 
judicial  circuits  of  the  state  of  Arkansas  to 
enjoin  them  from  instituting  actions  against 
the  Western  Union  Telqcraph  Company  to 
recover  the  penalUes  of  91,000  for  each  al- 
leged violation  ot  the  act-  It  was  averted 
in  the  bill  that  the  defendant  prosecuting 
attorneys  would,  unless  restrained  by  the 
order  of  the  court,  institute  unmerona  ao- 
tioni,  as  they  had  threatened  to  do,  for 
the  recovery  of  the  penalties  aforesaid.  Ths 
learned  district  judge  sustained  the  do- 
murrer  to  the  bill,  and  dismissed  the  ««•• 
upon  t^  ground  that  the  action  la,  in  ef- 
fect, a  suit  against  the  state  of  Arkanaaa, 
and  for  that  reason  prohibited  by  the  11th 
Amendment  to  the  Federal  Constitution. 
The  sole  question  presented  upon  this  res- 
ord  Is  as  to  the  correctness  of  that  ruling. 

Since  the  decision  in  the  drcuit  oonrt, 
this  court  has  decide!  the  case  of  Ex  parte 
Toung,  209  U.  &  123,  62  U  ed.  714,  IS 
L.ILA.(N.8.)  932,  2S  Bnp.  Ct  Rep.  Ml.  In 
that  ease  the  previous  eases  in  thia  conrt 
concerning  the  application  of  the  lltii 
Amendment  of  the  Constitution  were  fully 
considered,  and  It  was  then  said  by  Mr. 
Justice  Pedcham,  speaking  for  the  court: 

"The  various  authoritlas  we  have  referred 
to  furnish  ample  juatifleatlon  for  the  as- 
sertion that  Individuals  who,  as  oCEioen  of 
the  state,  are  clothed  with  some  duty  la 
regard  to  the  enforcement  of  the  laws  of 
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Um  lUte,  and  who  threaten  and  Me  about 
to  MDuneiice  proceeding*,  either  of  a  citII 
or  erlminal  nature,  to  enforce  ag&lnit  par- 
tic*  affected  an  uneouBtitutional  act,  violat- 
ing the  Federal  Conititution,  may  be  en- 
joined by  a  Federal  court  of  equity  frmn 
nich  action." 

This  doctrine  is  preciielj  applicable  to 
the  caae  at  bar.  The  statute  specifically 
cliargea  the  prosecuting  attomeyi  with  the 
duty  of  bringing  action*  to  recover  the 
penaltiei.  It  !■  averred  in  the  bill,  and  ad- 
t,  mitted  by  the  demurrer,  that  they  threat- 
^  ened  and  irere  about  t"  commeDce  proceed- 
*  lugs  for  that  purpoae.  .The  unconetitution- 
•lity  of  the  act  ia  averred,  and  relief  ia 
■ought  againit  it*  enforcement.  Aa  thia 
caae  ie  ruled,  upon  the  question  of  jurisd; 
tion,  b]r  the  ease  of  Ex  parte  Young,  it  i* 
unnecessary  to  consider  the  question  further, 
Upon  the  authority  of  that  caae  the  decree 
of  the  Circuit  Court  dinnisaing  the  bill  for 
want  of  jurisdiction  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

(m  V.  a.  *K.i 

SOUTHERN   RAILWAY   COMPANT,  PIB. 

in  Err., 

BAUUBL  E.  GREENE. 

CoxmTDnoitAL  law  <|  210*)  —  EIquai. 
Pkotkotion  of  tbk  Laws— Fobuon  Gob- 
POBATION— Fbanohisb  Tax— "PXBBOit." 
A  foreign  railway  corporation  which  has 
oome  into  the  state  in  compliance  with  its 
laws,  and  has  therein  acquired  property  of 
a  fixed  and  permanent  nature,  upon  which 
it  has  paid  all  tsiea  levied  by  the  atate,  is 
a  perwm  within  the  jurisdiction  of  the 
state,  and,  aa  suoh,  i*  protected  by  the 
equal  protection  of  the  laws  clause  of  U.  8. 
Conat.,  14th  Amend.,  against  the  imposi- 
tion, under  1  Ala.  Code  IQOT,  §3  2301-2400, 
of  an  additional  franchise  tax  for  the  privi- 
lege of  doing  businesB  within  the  state, 
wliere  no  such  tax  is  imposed  upon  domestie 
eorporations  carrying  on  a  precisely  simi- 
lar business. 

[Bd.  Note.— For  otiisr  oasM,  •••  OooatltnUog- 
sl  Lsw,  Ceat.  Dls.  |1  fiS,  CW;  Dao.  DiB.  |  HO.* 
For  other  deBnttloDt.  tM  Words  and  Plirasss, 
VOL  a,  ».  U21-63SG;    voL  I.  p.  TTtl.] 

[No.  450.] 

Argued   December   IS,   17,   1609.     Decided 
February  21,  1910. 


i  judgment 
which  affirmed  a  judgment  of  the  Birming- 
ham City  Court  in  that  state,  austaining  a 
demurrer  to  the  complaint  in  an  action  by 
a  foreign  railway  company  to  recover  bacic 
the  amount  of  a  franchise  tax  alleged  to 
have  bean  wrongfully  exacted.  Reversed. 
Bee  same  case  below  (Ala.)  «  So.  404. 


Statement  by  itx.  Juatica  Dftj: 

Action  was  brou^t  in  the  city  court  of 
Birmingham,    Alabama,    by    the    Southern 
Railway   Company,   to  recover  the  sum  of 
922,406.38,  for  ao  much  money  received  \fj 
the  defendant  as  judge  of  the  probate  court 
of   JeSerson   county,   Alabama,   which   aum  ^ 
the  plaintiff  elaimed  was  wrongfully  exacted  § 
from, it  under  the  provisions  of  the  act  of* 
March   7,   1B07.     Tbia  sum  is   the   amount 
taxed  against  the  Southern   Railway  Com- 
pany under  the  said  legislative  act,  and,  un- 
der the  practice  in  Alabama,  if  illegally 
exacted,  it  may  be  recovered. 

This  act  Is  found  in  the  Code  of  Alabama 
of  1B07,  vol.  1,  page  DBS,  gg  23B1  to  24D0, 
Inclusive.  It  provides  for  the  payment  of 
an  annual  franchise  tax  to  the  proliato 
judge  by  every  foreign  corporation  au- 
tfaorired  to  do  buainess  within  the  stats,  in 
which  it  has  a  resident  agent,  with  certain 
exceptions,  for  the  use  of  the  state,  upon 
the  actual  amount  of  the  capital  atoclc  em- 
ployed by  it  in  the  state;  in  the  amount  of 
925  on  the  first  (100,  6  per  cent  on  the  next 
9900,  and  1/10  of  1  per  cent  on  all  the  r»> 
maining  amount  of  capital  so  employed. 

Provision  is  made  for  the  assessment  of 
the  tax  by  proceedings  before  the  probata 
judge,  with  an  appeal  to  the  circuit  court 
in  certain  casea.  The  statute  enacts  that  no 
foreign  corporation  required  to  pay  a  tax 
under  this  statute  shall  do  any  busineaa  ia 
the  state  of  Alabama  not  constituting  inter- 
stata  commerce,  or  maintain  or  commence 
any  action  in  any  of  the  courts  of  the  state, 
upon  contracts  made  tn  the  state  other  than 
contracts  based  upon  interstate  eommerca, 
unless  such  corporation  ahall  have  paid 
said  tax  within  sixty  days  after  the  sama 
shall  have  become  due.  The  payment  of  the 
tax  in  on*  county  ahall  be  lufflcient,  not- 
withstanding the  corporation  shall  do  busi- 
ness or  have  a  resident  agent  in  more  than 

The  payment  of  the  franchise  tax  required 
by  this  statute  does  not  exempt  any  corpo- 
ration paying  the  same  from  payment  of 
the  regular  license  or  privilege  tax  speci- 
fied or  required  for  engaging  in  or  carrying 
on  business,  the  license  for  wbich  is  re- 
quired from  individual*,  firms,  or  corpora- 
tiona  In  addition  to  the  amount  of  the 
franchise  tax  required  to  be  paid  to  the 
state,  such  foreign  corporation  shall  pay  ta 
the  county,  for  the  use  of  the  county,  an 
amount  equal  to  one  half  of  the  amount 
paid  by  it  to  the  states  Loan*  of  money  ^ 
upon  which  a  mortgage  tax  is  paid  are  de-  ^ 
ducted  from  capital, employed  in  the  state* 
upon  which  there  shall  be  paid  the  reoording 
prlvil^e  tax  required  by  law. 

The  complaint  averred  that  the  act  is  ud- 

oonstitutional  and  void,  aa  it  impaired  tlM 
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«blig>tton  of  k  contnet  between  the  plaintiff 
•ad  the  state  of  Alabama,  and  in  that  it 
deprived  the  plaintiff  of  its  property  with- 
out due  procesa  of  law,  and  denied  to  ft 
the  equal  protection  of  the  laws. 

Plaintiff  averred  that  it  ia  a  corporation 
created  under  the  laws  of  the  state  of  Vir- 
^nia,  and  as  aueh  authorized  to  lease,  use, 
operate,  and  acquire  an;  railroad  or  trans- 
portation company,  ttien  or  thereafter  incor- 
porated by  the  laws  of  the  United  States,  or 
any  of  tlie  states  thereof.  That  it  tlius  or- 
ganized, in  February,  1894,  and  has  since 
carried  on  the  business  of  acquiring,  owning, 
and  operating  lines  of  railraads  in  various 
atates,  and  conducting  interstate  and  in- 
trastate transportation  of  persons  and 
property.  That,  in  conformity  with  the  laws 
of  the  state  of  Atsbama,  on  July  IS,  1B94, 
it  filed  in  tlie  ollice  of  the  secretary  of  state 
a,  copy  of  its  charter,  and  designated  an 
agent  upon  whom  service  could  be  made,  and 
that,  at  the  same  time,  it  paid  to  the  treas- 
urer of  the  state  of  Alabama  the  sum  of 
9250,  being  the  sum  required  as  a  license 
fee  tor  be^nning  business  in  the  stat«.  It 
avers  that,  after  thus  complying  with  the 
laws  of  Alabama,  it  commenced  carrying  on 
its  authorized  business  within  the  state, 
and  has  therein  carried  on  the  same  business 
•ver  since;  that  between  the  time  of  enter- 
ing the  state,  as  aforesaid,  and  the  year 
1890,  it  purchased  and  acquired,  as  per- 
mitted and  authorized  by  the  laws  of  Ala- 
bama, various  lines  of  railroad  and  the 
franchises  under  which  they  had  been  built 
and  operated,  which  lines  are  connected 
with,  and  continuous  with,  other  lines  owned 
by  the  plaintiff. 

The  complaint  states  that  these  lines  of 
railroad,  situated  in  the  state  of  Alabama, 
had  been  theretofore  constructed  under  its 
laws  by  duty  authorized  corporations,  and 
the  complaint  contains  a  list  of  such  lines; 
that  It  acquired  said  lines,  paying  large 
e  sums  of  money  therefor,  in  pursuance  of  and 
7  reliance  upon  the  laws  of  the  state  of  Ala- 
bama, that  since  such  acquisition  it  has 
continued  to  operate  such  lines  of  railroad, 
transacting  a  large  amount  of  business 
thereon,  both  interstate  and  intrastate,  and 
has  expended  large  sums  of  money  in  the 
maintenance  and  improvement  thereof. 

Plaintiff  avers  that,  from  time  to  time, 
ownership  taxes,  similar  to  those  assessed 
against  other  persons  and  corporations,  have 
been  assessed  against  it,  all  of  which  the 
plaintiff  has  paid.  It  has  also  paid  froui 
year  to  year  the  license  tax  exacted  of  it 
and  other  persons  and  corporations  operat- 
ing railroads  in  the  state  of  Alabama  under 
S  3469  of  the  Code  of  Alabama  of  189S,  un- 
der S  1128  of  the  Code  of  Alabama  of  188S. 


It  has  also  paid  on  account  of  its  ownership 
of  such  railroad,  taxes  assessed  against  it 
under  the  act  of  March  7,  1897,  taxing  the 
franchises  or  intangible  property,  in  the 
state,  of  every  person  and  corporation  en- 
gaged in  transporting  persons  or  property 
over  any  railroad  therein.  It  has  also  paid 
the  license  fee,  and  has  procured  the  license 
provided  for  by  the  act  of  the  legislature  of 
the  state  of  Alabama,  approved  March  7, 
1B07,  entitled,  "An  Act  to  Further  Regulate 
the  Doing  of  Business  in  Alabama  by  For- 
eign or  Nonresident  Corporations,  or  Cor- 
porations Organized  under  or  by  Authority 
of  the  Law  of  Any  Other  State  or  Qovem- 
ment  than  the  Stat«  of  Alabama,  and  to  Fix 
a  Punishment  for  the  Violation  Thereof." 

Plaintiff  states  that  all  these  eiactioni 
have  been  made  by  the  state  of  Alabama  up- 
on corporations  owning  and  operating  rail- 
roads in  Alabama,  without  regard  to  wheth- 
er the  corporation  owning  and  operating  such 
railroad  waa  a  domestic  corporation  or  a 
corporation  organized  under  the  laws  of 
some  other  state,  with  the  sole  exception 
of  the  license  fee  last  above  mentioned, 
which  is  a  nominal  amount  ($10  per  an- 
num), is  exacted  from  foreign  corporations 
only,  for  mere  police  purposes,  in  order  that 
there  may  be  a  registration  of  such  foreign 
corporations,  doing  business  in  Alabama, 
in  the  office  of  the  secretary  of  state. 
Plaintiff  avers  that  the  legislative  act  of« 
March  7,  1007,  under  which  it  was  compelled^ 
to  pay  the  said  sum>of  (23,458.30,  does  not* 
apply  to  persona  or  corporations  of  the  stata 
of  Alabama  owning  the  same  character  of 
property  and  carrying  on  the  same  kind  of 
business  as  is  owned  and  carried  on  by  cor- 
porations organized  under  the  laws  of  other 
states,  nor  is  there  any  similar  exaction 
against  domestic  corporations  owning  inch 
property  and  engaged  in  the  same  character 
of  business. 

Plaintiff  recites  the  proceedings  before  tba 
probate  judge  of  Jefferson  county,  result- 
ing In  the  finding  that  the  capital  of  the 
plaintiff  employed  In  the  state  of  Alabama 
was  914,003,240,  and  the  assessment  thereon 
of  the  tax  of  $22,4SS.3B,  as  aforesaid,  its 
payment  under  protest,  and  prays  judgment 
for  its  recovery,  A  demurrer  to  the  com- 
plaint was  sustained  and  judgment  ren- 
dered for  defendant.  Upon  appeal,  the  su- 
preme court  of  Alabama  affirmed  the  judg- 
ment.   4S  So.  404. 

Messrs.  Alfred  P.  Tliom,  Alexsnder  P. 
Humphrey,  James  Weather! y,  and  Hum- 
phrey &  Humphrey  for  plaintiff  in  error. 

Messrs.  Alexander  Bf.  Garber,  Saninel 
D.  Weakley,  and  Henry  C  Belheimer  tor 
defendant  In  error. 
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7  *Mr.  JiutiM  D«7  delinred  Um  oplnton  of 
tbe  eonrt: 

ne  «uprein«  court  of  Alkbuoa  placed 
its  decision  upon  the  ground  that  the  act 
of  Marcli  7,  IB07,  ihould  be  suBtained  as  a 
lawful  tax,  not  upon  the  t ranch iaei  of  a 
foreign  corporation,  as  property,  but  as  a 
tu  "to  add  to  the  license  tax  already  re- 
quired an  additional  privilege  tax  for  th« 
continued  exercise  of  the  corporate  fran- 
chises in  the  state."     49  So.  408. 

Tbe  errors  assigned  attack  the  validity 
of  the  act  of  March  7,  1907,  upon  grounds, 
among  others,  that  it  -violates  the  14th 
Amendment  of  tbe  Federal  Constitution,  in 
that  it  denies  to  the  plaintiff  the  equal  pro- 
tection of  the  laws,  and  deprives  it  of  its 
property  without  due  process  of  law. 

The  J4th  Amendment  provides  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  tbe  privil^es  or  immunities 
of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law; 
^  nor  deny  to  any  person  within  its  jurisdio- 
-j  tioD  the  equal  protection  of  the  laws." 
•  (The  important  Federal  questioD  for  onr 
determination  in  this  ease  la:  When  a  corpo- 
ration of  another  state  has  come  into  the 
taxing  state,  in  compliance  with  its  laws, 
and  has  therein  acquired  property  of  a  fixed 
and  permanent  nature,  upon  which  It  has 
paid  all  taxes  levied  by  the  stats,  is  it  liable 
to  a  new  and  additional  franchise  tax  for 
the  privilege  of  doing  busineai  within  the 
■tate,  which  tax  fs  not  imposed  upon  domes- 
tic corporations  doing  business  in  the  state 
of  the  same  character  as  that  in  which  the 
foreign  corporation  is  Itself  engagedl 

Tbe  Federal  Constitution,  it  is  only  ele- 
mentary to  say,  is  the  supreme  law  of  the 
land,  and  all  its  applicable  provisions  are 
binding  upon  all  within  tbe  territory  of  the 
United  States.  Whenever  Its  proteeUon  is 
Invoked,  the  courts  of  the  United  States, 
both  state  and  Federal,  are  bound  to  see 
that  rights  guaranteed  by  the  Federal  Con- 
•Utntion  are  not  violated  by  legislation  of 
the  state.  One  of  the  provlaione  of  the  14th 
Amendment,  thus  binding  upon  every  state 
«f  the  Federal  Union,  prevents  any  state 
from  denying  to  any  person  or  persons  with- 
in ita  jurisdiction  the  equal  protection  of 
the  laws.  If  this  statute,  as  it  is  interpreted 
and  songht  to  be  enforced  in  the  state  of 
Alabama,  deprives  the  plaintiff  of  tbe  equal 
protection  of  the  laws,  it  cannot  stand. 

The  equal  protection  of  tbe  laws  means 
subjection  to  equal  laws,  applying  alike  to 
all  in  the  same  situation.  If  the  plaintiff 
Is  a  person  within  the  jurisdiction  ol  the 
state  of  Alabama  within  the  meaning  of  tbe 
Utk  Amendment,  it  is  entitled  te  stand  be- 
fore the  law  upon  equal  terms,  ta  enjoy  the 
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some  rights  as  belong  to,  and  to  bear  tbs 
same  burdens  as  are  imposed  upon,  other 
persons  In  a  like  situation. 

That  a  corporation  is  a  person,  within 
the  meaning  of  tbe  14th  Amendment,  is  no 
longer  open  to  discussioD.  This  point  waa 
decided  in  Pembina  Consol.  Silver  Min.  ft 
Mill.  Co.  *.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  SCO,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  TS7,  wherein  this  court  declared: 

"The  inhibition   of  the   Amendment  that  n 
no  state  shall  deprive  any  person  within  ita  ^ 
jurisdieUon  of  the  equal   protectiontof  the* 
laws  wae  designed  to  prevent  any  person  or 
class  of  persons  from  being  singled  out  as  a 
special  subject  for  discriminating  and  hos- 
tile legislation.     Under  tbe  designation  of 
'person'  there  is  no  doubt  that  a  private  cor- 
poration is  included." 

And  see  Onlf,  C.  A  S.  F.  R.  Co.  f.  Ellis, 
1S6  U.  S.  150,  41  L.  ed.  066,  IT  Sup.  Ct 
Rep.  265,  and  eases  cited  on  p.  164. 

Is  tbe  plaintiff  corporation  a  person 
within  the  jurisdiction  of  the  state  of  Ala- 
bamat  In  the  present  case,  the  plaintiff  !■ 
taxed  because  it  is  doing  business  within 
the  state  of  Alabama.  The  averments  of  thp 
complaint,  admitted  by  the  demurrer,  show 
it  has  acquired  a  large  amount  of  railroad 
property  by  authority  of,  and  in  somplianea 
with,  the  laws  of  the  state;  that  it  is  sub- 
ject to  the  jurisdiction  of  tbe  courts  of  the 
state;  that  it  has  paid  taxes  upon  its  prop- 
erty, and  also  upon  its  franchises  within  the 
state;  In  short,  that  it  came  into  the  state 
in  compliance  with  its  laws,  and,  at  the  tims 
of  the  imposition  of  the  tax  In  queation,  had 
been  for  many  years  carrying  on  business 
therein  under  the  laws  of  the  state.  We 
can  have  no  doubt  that  a  corporation  thus 
situated  is  within  the  jurisdiction  of  the 
sUte.  Blake  v.  McClnng,  172  U.  8.  239,  43 
L.  ed.  432,  19  Sup.  Ct.  Rep.  165. 

The  argument  on  the  part  of  the  state  of 
Alabama  places  much  weight  upon  the  oaaea 
in  this  court  which  have  sustained  the  right 
of  the  state  to  exclude  a  foreign  eorporaUon 
from  ita  borders,  and  to  impose  conditions 
upon  the  entry  of  such  corporations  into 
the  state  for  the  purpose  of  carrying  on 
business  therein.  That  line  of  cases  baa 
been  so  amply  discussed  in  the  opinions  and 
concurring  opinions  in  the  cases  of  Western 
U.  Tel^.  Co.  V.  Kansas  and  Pullman  Co.  ▼. 
Kansas,  decided  at  the  present  term  [216  U. 
S.  1,  56,  64  Ii.  ed.  — ,30  Snp.  Ct.  Rep.  190l 
232],  that  any  extended  discussion  of  them 
is  luperSuouB  now.  It  is  sufficient  for  the 
present  purpose  to  say  that  we  are  not  deal- 
ing with  a  corporation  seeking  admission  to 
the  state  of  Alabama,  nor  with  one  which 
has  a  limited  license,  which  it  aeeka  to  re> 
new,  to  do  business  in  that  state;  nor  with 
one  which  has  come  into  the  state  upon  eon- 
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^  dttiona  whidi  It  Iwa  lince  violated.     In  the 
J  esM  at  bar  we  hava  a  corporation  which  baa 

•  oome  Into  and  is  doing  buiineu* within  the 
atata  of  Alabama,  with  the  permiasion  of 
the  state,  and  under  the  sanction  of  its  laws, 
and  has  wtabliabed  therein  a  business  of 
a  permanent  character,  requiring  for  its 
prosecution  a  large  amount  of  fixed  and  per- 
manent proper t J,  which  the  forei^  corpo- 
ration has  acquired  under  the  permission 
and  sanction  of  the  laws  of  the  state.  This 
feature  of  the  case  was  dealt  with  by  Mr. 
Justice  Brewer,  then  a  circuit  judge,  in 
the  ease  of  Ames  v.  Union  P.  R.  Co.  81  Fed, 
les,  177,  wherein  he  said: 

"It  must  alirays  be  borne  in  mind  tiiat 
property  put  into  railroad  transportation 
is  put  there  permnnently.  It  cannot  be 
withdrawn  at  the  pleasure  of  the  investors. 
Railroads  are  not  like  stages  or  steamboats, 
which,  if  furnishing  no  profit  at  one  place, 
and  under  one  prescribed  rate  of  transporta- 
tion, can  be  taken  elsewhere  and  put  to  use 
at  other  places  and  under  other  circumstan- 
cea  The  railroad  must  stay,  and,  aa  a  per- 
manent iuTeatment,  it«  value  to  its  owners 
may  not  be  destroyed.  The  protection  of 
property  implies  the  protection  of  its  value." 
Notwithstanding  the  ample  discussion  of 
the  questions  involved  in  the  caae  of  the 
Western  U.  Teleg.  Co.  v,  Kansas  snd  Pull- 
man Co.  T.  Kansas,  to  which  we  have  al- 
ready referred,  we  deem  it  only  fair  to  the 
learned  counsel  for  the  state  of  Alabama 
to  notice  some  of  the  cases  which  it  is  in- 
sisted have  disposed  of  the  question  herein 
involved,  and  maintained  the  right  of  tlie 
state  to  impose  a  tax  upon  a  foreign  corpo- 
ration, lawfully  within  the  state,  for  the 
privilege  of  doing  business  in  the  state, 
when  no  such  tax,  or  one  leas  burdensome,  is 
imposed  upon  domestic  corporations  engaged 
in  the  same  business.  The  first  case  re- 
ferred to  is  Ducat  V.  Chicago,  10  Wall.  410, 
19  L.  ed.  D72,  in  which  a  tax  was  sustained 
upon  a  foreign  insurance  company  which 
bad  come  into  the  state  upon  complying 
with  certain  terms  prescribed  by  the  state, 
and  was  thereafter  subjected  to  a  tax  on  all 
their  premiums,  the  statute  declaring  it  un- 
M  lawful  in  the  companies  otherwise  to  do 
^  businesB  in  the  state.    It  is  sufllcient  to  say 

*  of  that  castathat  it  arose  before  tlie  ]4tii 
Amendment  Jiad  become  part  of  the  Federal 
Constitution,  and  that  no  reference  is  made 
in  the  opinion  of  the  court  to  the  14th 
Amendment,  although  the  case  was  decided 
after  that  Amendment  went  into  effect. 

In  New  York  v.  Roberts,  171  U.  8,  6S2, 
43  L.  ed.  323,  le  Sup.  Ct.  R^p,  68,  a  tax  was 
imposed  upon  the  franchises  or  business  of 
corporations,  with  certain  exceptions,  com- 
puted upon  the  amount  of  capital  stock  em- 
pk^ed  within  tlie  stata.     It  was  pointed 


out  1^  Mr.  Justice  Shiru,  wlio  delivered  tbe 
opinion  of  the  court,  that  the  tax  waa  im- 
posed as  well  for  New  York  corporations  a* 

for  those  of  other  statea,  and  he  saidi  "So 
that  it  is  apparent  that  there  is  no  purpose 
disclosed  in  the  statute  either  to  distinguish 
between  New  York  corporations  snd  those  of 
other  states,  to  the  detriment  of  the  latter, 
or  to  subject  property  out  of  the  state  to 
taxation." 

In  Horn  Silver  Min.  Co.  T.  New  Yorlt,  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com.  Sep. 
57,  12  Sup.  Ct.  Rep.  403,  the  tax  imposed 
WHS  applicable  alike  to  corporations  doing 
business  in  New  York,  whether  organized 
in  that  state  or  not;  and  in  the  course  of 
tbe  opinion  in  the  case  Mr.  Justice  Field, 
speaking  for  tbe  court,  said:  "It  does  not 
lie  in  any  foreign  corporation  to  complain 
that  it  is  subjected  to  the  same  law  with  tbe 
domestic  corporation." 

In  Fire  Asso.  of  Philadelphia  v.  New 
York,  118  U.  S.  110,  30  L.  ed.  342,  7  Sup. 
Ct.  Rep.  lOa,  a  Pennsylvania  corporation 
which  was  taxed  in  the  state  of  New  York 
was  subjected  to  a  license  fee,  which  license 
ran  for  a  period  of  a  year,  and  it  was  held 
that  the  state  had  tbe  power  to  change  the 
conditions  of  admission  to  the  state,  and  to 
impose  as  a  condition  of  doing  business  in 
tbe  state,  at  any  time  or  for  the  future,  the 
payment  of  a  new  or  further  tax.  Mr.  Jus- 
tice Blatchford,  speaking  for  the  eonrt, 
said :  "If  it  imposes  such  license  fee  as  a 
prerequisite  for  the  future,  the  foreign  cor- 
poration, until  it  paya  such  license  fee,  is 
not  odmitted  within  the  sUte,  or  within  iU 
jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet 
gi\-en."  « 

VVe  have  adverted  to  tlieae  cases  with  ■  ^ 
view  of  showing  that>tbe  precise  point  in-  • 
volved  herein  is  not  concluded  by  any  of 
tliem.  It  would  not  be  frank  to  s.ty  that 
there  is  not  much  said  in  the  opinions  in 
those  cases  which  justifies  tbe  argument 
that  the  power  of  the  state  to  exclude  • 
foreign  corporation,  not  eugaged  in  inter- 
state commerce,  authorizes  the  imposition 
of  special  and  peculiar  taxation  upon  aueb 
corporations  as  a  condition  of  doing  busi- 
ness within  the  state.  But  none  of  the  ca>ea 
relied  upon  presents  the  question  under  tha 
conititions  obtaining  in  tbe  case  at  bar.  We 
have  here  a  foreign  corporation  within  a 
itate,  in  compliance  with  the  laws  of  the 
,  state,  which  has  lawfully  acquired  a  large 
amount  of  permanent  and  valuable  property 
therein,  and  which  is  taxed  by  a  dieerimi- 
nating  method,  not  employed  as  to  domestla 
corporations  of  the  same  kind,  carrying  on 
a  precisely  eimilar  bueinesa. 

As  we  have  already  indicated,  tbe  disent- 
sion  of  the  question   herein  Involved  baa 
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largelj  been  uiticipftted  in  th«  neent  cwm 
from  E«maa,  involving  tb«  right  to  tAx  the 
W«*teni  Union  Telegraph  Compuif  and  the 
Fnllmttn  Compan;.  ThoM  oaiei  are  tbg  lat- 
Mt  declaration  of  thia  court  upon  the  tnb- 
Jeet,  and  in  one  upect  of  them  really  in- 
volve the  determination  of  the  case  at  bar. 
In  the  Western  U.  Teleg.  Case,  it  waa  held 
that  a  state  could  not  impoie  a  tax  upon  an 
interatate  conunerce  corporation  as  a  condi- 
tion of  its  right  to  do  domeetio  buaineas  with- 
in th«  state,  which  tax  included  witliiu  ita 
•cope  the  entire  capital  of  the  corporation, 
without  ai  well  aa  within  the  borders  of  the 
■tate.  The  Eanaaa  tax  was  lought  to  be 
•u«t«ined  S4  a  legal  exaction  for  the  privi- 
lege of  doing  domestic  business  within  tha 
atata.  It  was  held  invalid  because  It  violat- 
•d  the  right  secured  bj  tha  Constitution  of 
the  United  States,  giving  to  Congress  the 
•zelniivs  power  to  regulate  interstate  com- 
merce, and  becauM  It  violated  the  due-proe- 
•as  clause  of  the  Federal  Constitution  in  un- 
dartaking  to  make  the  payment  of  a  tax  up- 
on property  beyond  the  borders  of  the  state 
K  etmdition  of  doing  domestic  business 
within  tha  sUte.  In  that  case,  the  14Ui 
I,  Amendment  was  directly  applied  in  the  dne- 
^  process  feature.  In  thia  case,  we  liave  an 
*  application  of  the  sauM  Amendment,  assert- 
ing the  equal  piotecUon  ol  the  laws. 

Wa  therefore  reach  the  cauclusion  that 
tha  eorporation  plaintiff,  under  tha  condi- 
tiona  which  we  have  detailed,  is,  within  the 
meaning  of  the  14th  Amendment,  a  person 
within  the  Jurisdiction  of  the  state  of  Ala- 
bama, and  entitled  to  be  protected  againat 
any  statute  of  the  state  which  deprives  it  of 
tha  equal  protection  of  the  laws. 

It  remain*  to  consider  tha  argument 
made  on  behalf  of  tlie  state  of  Alabama,  that 
the  statute  is  justified  as  an  exercise  of 
the  right  of  classiQcation  of  the  subjects 
of  taxation,  which  liai  been  held  to  be  en- 
tirely consistent  with  the  equal  protection 
of  the  laws  guaranteed  by  the  14th  Amend- 
nenti  It  is  argued  that  the  imposition  of 
speeial  taxes  upon  foreign  corporations  for 
the  privil^e  of  doing  business  within  the 
state  Is  sufficient  to  justify  such  dilTerent 
taxation,  because  the  tax  imposed  is  difTer- 
•nt,  in  that  the  one  imposed  on  the  domestic 
eorporation  la  for  the  privilegs  of  being  a 
•orporation,  whereas  the  one  on  the  foreign 
eorporation  is  tor  the  privilege  of  such  cor- 
poration to  do  buainess  within  the  state. 
While  reasonable  elaasiOcation  is  permitted, 
without  doing  violence  to  tlie  equal  protec- 
tion of  the  laws,  such  clossiScation  must  b« 
baaed  upon  aome  real  and  substantial  dis- 
tinction, bearing  a  reaaonabte  and  just  re- 
lation to  the  things  in  respect  to  which  such 
elassiSeation  is  imposed;  and  clasiiScation 
eannot  be  arbitrarily  made  without  any  sub- 


stantial baais.  Arbitrary  aeleetion.  It  has 
been  said,  cannot  be  justified  by  calling  it 
classification.  Gulf,  C.  &  S.  F,  R.  Co.  v. 
Ellis,  165  U.  S.  160,  16S,  165,  41  L.  ed.  660, 
668,  871,  17  Sup.  CL  Rep.  265;  Dotting  v. 
Kansaa  City  Stodc  Yards  Co.  (Cotting  r. 
Godard)  183  U.  S.  70,  46  L.  ed.  82,  22  Sup. 
Ct.  Rep.  3D;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  S40,  5SS,  M  L.  ad.  670,  G89,  22 
Sup.  Ct.  Rep.  431. 

It  is  averred  in  the  complaint,  and  must 
be  taicen  as  admitted,  that  there  are  other 
corporations  of  a  domestic  character  in  Ala- 
bama, carrying  on  the  railroad  business  in 
precisely  the  same  way  as  the  plaintiCT.  It 
would  be  a  fanciful  distinction  to  say  that 
there  ia  any  real  difference  in  the  burden^ 
imposed  because  the  one  is  taxed  for  then 
privilege  of  a  forelgn,corporation  to  do  busi-  7 
neas  in  the  state,  and  the  other  for  the  right 
to  be  a  corporation.  The  fact  ia  that  both 
corporations  do  the  aame  buaineas  in  chftT- 
acter  and  kind,  and  under  the  statute  in 
question  a  foreign  corporation  may  be  taxed 
many  thousands  of  dollars  for  the  privilc^ 
of  doing,  within  the  state,  exactly  the  aame 
business  as  the  domestic  corporation  Is  per- 
mitted to  do  by  a  tax  upon  its  privilege, 
amounting  to  only  a  few  hundred  dolUra. 
We  hold,  therefore,  that  to  tax  tlie  foreign 
corporation  for  carrying  on  buainess  under 
the  circumstances  shown,  by  a  different  and 
much  more  onercuB  rule  than  Is  used  in  tax- 
ing domestic  corporations  for  the  same  prlvl- 
lege,  is  a  denial  of  the  equal  protection  of 
the  laws,  and  the  plalntllT  being  in  position 
to  invoke  the  protection  of  the  14th  Amend- 
ment, that  such  attempted  taxation  under 
a  statute  of  the  state  does  violence  to  the 
Federal  Constitution. 

The  judgment  of  the  Supreme  Court  of 
Alabama  is  therefore  reversed,  and  th« 
ease  remanded  to  that  court  for  further  pro- 
cesdinga  not  Ineonaiatent  with  thia  opinion. 

Reversed. 

Dissenting:  The  dnw  Jcsnci,  Mr.  Joa- 
tica  UcKeuna,  and  Mr.  Justice  Holmea, 

<aa  V.  8.  m.> 

LOUISVILLE  ft  NASHVILLE  RAIUIOAD 

COMPANY,  PUT.  in  Err., 

JOHN  R.  OASTOK.     {No.  451.) 


JOHN  B.  QASTON.     (No.  46(1.) 


[Noa.  451,  466.] 
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Ra.4n,*i8iwdDeeembeT  IS,  17,  Idas.  No. 
4M,  nbmlttod  Jannuj  3,  1010.  Decided 
rArmrj  21,  ISIO. 

TWO  WRITS  OF  ERROR  to  tbi  SopTeme 
Court  of  thtt  State  of  Alabuna  to  review 
judgmenta  which  affirmed  judginenta  of  the 
Montgomery  Cit;  Court  in  thit  state,  raa- 
toining  demurrers,  to  oomplainta  in  actions 
by  foreign  railwaj  companies  to  recover  tlie 
amount  of  franchise  taxes  alleged  to  have 
been  irrongfuUy  exacted.     Reversed. 

See  some  case  below.  No.  4S1  (Ala.)  40 
So.  412;  No.  4Sfl   (Ala.)   40  So.  412. 

The  facts  are  stated  in  the  opinion. 

Uessrs.  Grecorr  Ii-  Smith  and  H.  L. 
Stone  for  plaintiff  in  error  in  No.  451. 

Messrs.  Robert  E.  Steiaer,  A.  R.  Law- 
ton,  T.  H.  Onnnlngham,  Jr.,  Horace 
StriDEfHIow,  and  Leon  Weil  for  plain- 
tiff in  error  in  No.  400. 

Messrs.  Alexander  H.  ORrber,  Samuel 
D.  Weakler,  and  Henry  D.  Belheimer  for 
defendant  in  error, 

*  (Mr.  Justice  Dar  delivered  the  opinion  of 
the  court: 

No.  4B1  was  argned  and  submitted  with 
Bonthem  R.  Co.  v.  Greene,  No.  450,  just 
decided  [216  U.  8.  400,  64  I*  ed.  — ,80  Sup. 
Ot  Rep.  287].  Nos.  4S1  and  460  were  argu- 
ed at  the  same  time  in  the  supreme  court  of 
Alabama  with  the  case  of  Southern  R.  Co. 
T,  Qreene,  No.  4G0,  and  were  decided  on  the 
authority  of  that  coae.  That  court  said  (49 
So.  412} :  "These  cases  [Kos.  4B0,  451,  and 
466]  were  argued,  submitted,  and  consid- 
ered together,  and  the  points  raised  by  the 
pleadings  In  each  case  are,  for  convenience, 
treated  of  and  emlxidied  in  the  one  opin- 
ion," referring  to  the  opinion  in  the  Greene 
Oue. 

These  cases  are  embraced  within  the 
opinion  in  the  Greene  Case  in  this  court. 
For  the  reasons  stated  in  that  ease,  both 
of  these  cases  are  reversed,  and  remanded 
to  the  supreme  court  of  Alabama  for  fur- 
ther proceedings  consistent  with  that  opiit- 

Mr.  Justice  Ijurton  was  not  on  the  bench 

when  Nos.   450  and  451   were  argued   and 

submitted.     Ko.   400   was   submitted   after 

H  he  took  his  seat  on  the  bench,  and  I  am 

7  permitted  to  say,  (or  the.reasons  stated  in 

the  opinion  in  No.  450,  Southern  R.  Co.  v. 

Greene,  he  oonours  in  the  judgment  in  No. 

466. 

Serersed. 


(tu  U.  B.  ns.) 
JOHN  H.  OLMSTED  and  Willlai 
sted,  Plfls.  in  Err., 


CouBTB  (I  6U*)  —  CoMFUCT  or  Law«  — 
Wills— Fdu.  Paith  and  Cbedit. 
The  courte  of  New  York  ore  not  required 
liy  the  full  faith  and  credit  clause  of  the 
Federal  Constitution  to  give  eO'ect  to  a 
Michigan  statute  legitimatizing  children 
born  prior  to  the  marriage  of  their  parents, 
so  as  to  control  the  devolution  of  title  to 
lands  in  New  York  under  a  wit), — especial- 
ly wbere  to  give  effect  to  such  statute  would 
disturb  interests  already  vested  when  the 
statute  was  enacted. 

[Bd.  Nota.— ^r  otber  esses,  SM  Canrts,  Osnt. 
DIs.  i  lai;    Dae.  Die-  I  EIL^ 


[No.  lOZ.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Co<uf 
ty  of  New  York,  in  that  state,  to  review  ft 
judgment  entered  pursuant  to  the  mandats 
of  the  Court  of  Appeals  of  that  state,  which 
bad  reversed  the  judgment  of  the  Appellata 
Division  of  the  Supreme  Court,  First  De- 
partment, and  affirmed  the  judgment  of  the 
trial  court,  refusing  to  give  such  elTect  to  ft 
Michigan  statute  legitimatizing  children 
bom  out  of  wedlock  aa  to  control  the  iteT<^ 
lution  of  title  to  real  property  in  New  York 
by  will.    Affirmed. 

See  same  case  below  In  court  of  appeals, 
190  N.  Y.  4B8,  123  Am.  St.  Bep.  685,  SS 
N.  E.  669;  and  In  appellate  division,  lit 
App.  Div.  8fl,  102  N.  Y.  Supp.  1019. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hortlmer  W.   Byera  for   plaintiffs 


•  Mr.  Justice  Day  delivered  the  opinion  of* 

the  court: 

This  case  Is  brought  here  because  of 
alleged  violation,  in  the  judgment  of  tb« 
supreme  court  of  New  York,  of  the  full 
faith  and  credit  clause  of  the  Federal  Con< 
stitution.  The  judgment  was  entered  In  the 
supreme  court  of  New  York  by  an  order  of 
the  court  of  appeals  of  the  same  state.  IM 
N.  Y.  458,  123  Am.  St.  Rep.  685,  83  N.  B. 
563. 

The  facta,  in  substance,  are:  Silos  01m. 
sted,  a  resident  of  the  state  of  New  York, 
died  in  that  state  in  1874,  devising  by  hia 
will,  duly  probated,  a  one-half  interest  in 
certain  real  estate  in  New  York  to  hia 
son,  Benjamin  F.  Olmsted,  with  the  remain- 
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der  OT«r  to  the  lawful  iuno  of  stud  Benja- 
min. In  1850,  Benjamin  7.  Olottted,  vhiU 
a  Teaident  of  the  state  of  New  York,  mar- 
ried Mary  Jane  Olmsted,  of  the  itate  of 
New  York,  and  lived  with  her  in  that  state 
until  January,  1870.  Benjamin  F.  Olmsted 
had  children  by  tliat  marriage,  who  are  de- 
fendants in  error  in  this  ease.  On  February 
28,  18T4,  without  procuring  a  dirorce  from 
his  first  wife,  Benjamin  P.  Olmsted  went 
through  a  marriage  ceremonj  in  New  Jer- 
sey with  Sarah  Louise  Welehman.  Two  chil- 
dren, John  H.  and  William  H.  Olmsted,  who 
are  the  plaintiffa  in  error  in  this  case,  were 
born,  in  the  stats  of  New  Jersej,  of  this 
attempted  marriage.  Thereafter,  in  ISSO, 
Benjamin  F.  Olmsted  and  Sarah  Louise 
Welchman,  with  their  two  children,  went  to 
lire  in  the  state  of  Michigan.  In  1S82, 
Benjamin  F.  Olmsted  secured  a  divorce 
from  his  first  wife,  Mary  Jane  Olmsted,  In 
aeoordanee  with  the  laws  of  Michigan,  In 
the  circuit  court  of  Wayne  county,  Michi- 
gan. Service  was  made  of  process  by  pub- 
lication In  a  Detroit  newspaper,  and  no  per- 
sonal service  was  mode  on  Mary  Jane  Olm- 
sted, nor  did  she  appear  in  the  action, 
judgment  being  granted  by  default.  On 
August  22,  1882,  Benjamin  F.  Olmsted  and 
Sarah  Louise  Welchman  were  married  In 
the  state  of  Michigan.  By  the  provision  of 
a  statute  enacted  in  that  state  in  1881, 
^  ehildren  bom  out  of  wedlock  became  legiti- 
a  mate  upon  the  subsequent  marriage  of 
•  their  parents.  In  January,  1883,  in  an 
action  In  the  supreme  court  of  New  York, 
•  decree  of  separation  and  for  alimony  was 
granted  to  Mary  Jane  Olmsted  from  her 
husband,  Benjamin  F.  Olmsted.  Benjamin 
7.  Olmsted  did  not  appear  In  that  action, 
and  the  record  eontains  no  evidence  of  serv- 
ice of  summons  upon  him.  He  was  repre- 
sented by  counsel  on  a  motion  to  seques- 
trate his  property,  and  upon  appeal  from 
an  order  thereon.  The  judgment  was  af- 
firmed. Sarah  Louise  Welchman  died  Jan- 
nary  SO,  1900;  Mary  Jane  Olmsted  died 
January  22,  1902,  and  Benjamin  F.  Olm- 
sted July  16,  1906. 

The  action  was  for  partition  of  the  New 
York  real  estate  devised  under  the  will  of 
Stlas  Olnuted.  The  plaintiffs  in  error,  John 
H.  and  William  U.  Olmsted,  children  of  the 
marriage  with  Barah  Louise  Welchman, 
claim  the  right  to  participate  equally  with 
the  children  of  Benjamin  F.  Olmsted  and 
Mary  Jane  Olmsted,  as  lawful  issue  of 
Benjamin  F.  Olmsted,  in  the  real  estate 
loeated  in  the  state  of  New  York,  and  de- 
vised under  the  will  of  Silas  Olmsted.  The 
supreme  court  of  New  York,  by  Its  judg- 
ment, denied  the  right  of  the  pontiffs  in 
•rror  to  thus  participate. 
The  opinion  delivered  in  the  New  York 


eoort  of  appeals  shows  that  Its  decision  was 
rested,  in  part,  upon  the  Invalidity  of  the 
Michigan  marriage,  because  the  courts  of 
Michigan  had  never  obtained  jurisdiction 
over  Mary  Jane  Olmstead,  the  first  wife  of 
Benjamin  F.  Olmsted.  For  that  view  the 
learned  court,  in  denying  that  it  was  bound 
to  give  full  faith  and  oredit  to  such  a  de- 
cree and  to  the  hCchigan  statute  of  1881, 
cited  Re  Kimhall,  155  N.  Y.  6S,  49  N.  E. 
331;  Winston  v.  Winston,  16G  N.  Y.  555, 
ES  N.  £.  273;  Haddock  v.  Haddock,  201  V. 
a.  662,  50  L.  ed.  867,  26  Sup.  Ct.  Sep.  525, 
5  A.  &  E.  Ann.  Cos.  1;  Atherton  v.  Ather- 
ton,  155  N.  Y.  129,  40  LH.A.  2SI,  63  Am. 
St.  Rep.  S50,  49  N.  K  933,  181  U.  S.  166, 
46  L.  ed.  794,  21  Sup.  a.  Rep.  544. 

It  also  puts  its  decision  on  the  ground 
that  the  mchigan  statuU  of  1881,  le^pti- 
mating  the  children  bom  previous  to  mar- 
riage, could  not  have  the  effect  of  admitting 
them  to  participate  In  the  division  of  the 
real  estate  in  the  state  of  New  York,  as  « 
it  was  passed  long  after  the  death  of  Silas  g 
■Olmsted,  and  the  probate  of  his  will,  under  * 
which  his  legitimate  grandchildren  had  vest- 
ed estates  as  remaindermen,  subject  to  the 
life  use  in  the  father.     And  further,  said 
the  court  of  appeals  of  New  York,  in  speak- 
ing of  the  oontention  that  the  Michigan  act 
should  he  given  full  faith  and  credit  in  the 
sUte  of  New  York: 

"Should  we  sanction  the  doctrine  con- 
tended for,  then  the  legislature  in  any  state 
could,  in  effect,  nullify  our  own  statutes 
and  deprive  our  own  eitiEens  of  property 
which,  under  our  laws,  they  had  become 
lawfully  vested  with  and  entitled  to  re- 
ceive. Not  only  this,  but  the  statute  of 
Michigan,  passed  in  1881,  could  change  the 
provisions  of  a  will  executed  here  and  pro- 
bated in  1874,  bringing  in  persons  as  re- 
maindermen who,  under  the  provisions  of 
the  will,  were  not  remaindermen,  nor  en- 
titled to  share  in  the  estate.  We  think  this 
should  not  he  permitted." 

By  the  laws  of  New  York,  1895,  chap. 
531,  it  is  provided: 

"Section  1.  All  illegitimate  children  whose 
parents  have  heretofore  intermarried,  or 
shall  hereafter  intermarry,  shall  thereby  he- 
come  legitimatized  and  shall  be  considered 
legitimata  for  all  purposes.  Such  children 
shall  enjoy  all  the  rights  and  privileges  of 
legitimate  ehildren,  provided,  however,  that 
vested  interests  or  estates  shall  not  be  de- 
vested or  affected  by  this  act." 

By  chapter  272  of  the  laws  of  New  York 
of  189S,  vol.  1,  It  is  provided,  g  18; 

"An  illegitimate  child  whose  parents  have 
heretofore  internuirried,  or  shall  hereafter 
intermarry,  shall  thereby  become  legiti* 
matlced  and  shall  be  considered  legitimate 
for  all  purposes,  entitled  to  all  the  rlghti 
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Mid  privIIegM  of  *  1egltim»t«  child;  but  an 
«Btkt«  or  Interest  Tested  [or  tnut  created] 
bafore  the  marriage  of  the  parents  of  auch 
ebild  elkall  not  be  derested  or  affected  by 
reasan  of  lUch  child  being  legitimatized." 

The  qnestion,  therefore,  ia  as  to  th«  title 
to  real  eetate  in  the  Btate  of  Netr  York, 
n  Doea  the  full  faith  and  credit  elaUBe  of  the 
iJ  Federal  Conititution  require  that  effect  he 
'  giTcn  to  the,  Michigan  act  of  18S1,  under 
the  ciicumstancea  which  we  have  detailedT 
In  Clarke  v.  Clarke,  178  U.  S.  ISS,  41  L. 
•d.  1028,  20  Sup.  Ct.  Rep.  873,  the  question 
wa«  ai  to  the  effect  to  be  given  to  a  judgment 
rendered  in  the  tupreme  court  of  South 
Carolina  in  the  courts  of  the  atate  of  Con- 
necticut, respecting  real  estate  situated  in 
the  latter  atate.  The  South  Carolina  court 
held  that  a  certain  will  worked  an  equita- 
bl«  conversion  into  personaltj  at  the  time 
of  the  death  of  the  tesUtrix  of  all  her 
real  estate,  wherever  situated,  and  that  the 
«xecutor  of  the  will  was  auttaoriied  to  ad- 
minister the  same  as  personalty,  and  to 
•ell  and  convey  the  same  for  the  purpose 
«f  azeeuting  the  will.  The  aupreme  court 
of  Connecticut  refused  to  follow  the  judg- 
ment of  the  supreme  court  of  South  Caro- 
lina, and  the  case  was  brought  here  under 
the  full  faith  and  credit  clause.  Thia 
«Ourt,  in  disposing  of  the  question,  said: 

It  is  a  dootrioe  firmly  established  that 
the  law  of  a  state  in  which  land  is  situated 
•ontrola  and  governs  its  transmission  by  will 
or  its  passage  in  case  of  intestacy.  This  famil- 
iar rule  has  been  frequently  declared  by  thia 
court,  a  recent  statement  thereof  being 
oontained  in  the  opinion  delivered  in  De- 
Taughn  v.  Hutchinson,  186  U.  B.  E66,  41 
L.  ed.  827,  17  Sup.  Ct.  Rep.  461,  where  the 
eonrt  aald  (p.  5T0)  : 

"'It  ir  a  principle  firmly  eatablished  that 
to  the  law  of  the  state  in  which  the  land 
b  situated  we  muat  look  for  the  rules 
which  govern  its  descent,  alienation,  and 
transfer,  and  for  the  effect  and  conatrue- 
tloD  of  wills  and  other  conveyances.  United 
States  T,  Crosby,  7  Cranch,  115,  3  L.  ed. 
SS7;  Clark  t.  Graham,  6  Wheat.  GT7,  6  L. 
•d.  834;  MeGoou  v.  Scales,  9  Wall.  23,  IS 
L.  ed.  64G;  Brine  v.  Hartford  F.  Ins.  Co. 
M  U.  8.  S87,  24  Led.  SSS.'" 

In  speaking  of  the  contention  of  the 
plaintiff  in  error,  toat  the  South  Carolina 
judgment  must  be  given  full  force  and  ef> 
fact,  the  court  further  said; 

"The   proposition  relied   on,  therefore,  la 
thia   although   the  court   of   last   resort   of 
^  Connecticut    (declaring    the    law    of    that 
»  state)  has  held  that  the  real  estate  in  ques- 
•   tion  had  not  become  •  personal  property  by 
virtue  of  the  will  of  Hra.  Clarke,  neverthe- 
less It  ahould  have  decided  to  the  contrary, 
becauae  a  court  of  South  Oaroltna  had  ao 


decreed.  This,  however,  is  but  to  argna 
that  the  law  declared  by  the  South  Caro- 
lina court  should  control  the  passage  by 
will  of  land  in  Connecticut,  and  therefore 
is  equivalent  to  denying  the  correctness  Of 
the  elementary  proposition  that  the  law  of 
Connecticut,  where  the  real  estate  U  sit- 
uated, governed  in  such  ■  case." 

In  the  case  of  Fall  t.  Esstin,  decided  at 
Uiia  term,  215  U.  S.  1,64  L.ed. — .23  L.B.A. 
(N.S.)  924,  30  Sup.  Ct.  Rep.  S,  the  same 
principle  was  recognized.  In  that  case  it 
was  held  that  a  deed  made  by  a  master, 
by  order  of  the  court,  in  the  state  of  Waah* 
ington.  In  execution  of  a  decree  where  tha 
court  had  jurisdiction  of  the  parties,  did 
not  have  any  efflcacy  as  to  the  title  to 
real  estate  beyond  the  jurisdiction  o(  the 
court.  It  is  unnecessary  to  review  the  pre- 
vious cases  from  thia  court;  a  number  of 
them  are  examined  in  the  opinion  in  Fall 

After  stating  the  principle  that  the  dls. 
position  of  real  estate,  whether  by  deed, 
descent,  or  otherwise,  must  be  governed  by 
the  laws  of  the  state  where  the  real  estate 
ia  situated,  this  court  said   (215  U.  S.  12) : 

"This  doctrine  is  entirely  eonsistent  with 
the  provision  of  the  Constitution  of  the 
United  Slates,  which  requires  a  judgment 
in  any  atate  to  be  given  full  faith  and 
credit  in  the  courts  of  every  other  state. 
This  provision  doea  not  extend  the  juris- 
diction of  tbe  courts  of  one  state  to  prop- 
erty situated  in  another,  but  only  makes 
the  judgment  rendered  eonclusive  on  tha 
merits  of  the  claim  or  subject-matter  of  the 
suit.  'It  does  not  carry  with  it  into  an- 
other state  the  efficacy  of  a  judgment  upon 
property  or  persona,  to  be  enforced  by  exe- 
cution. To  give  it  the  force  of  a  judgment 
in  another  atate.  It  must  become  a  judg- 
ment there)  and  can  only  be  executed  In 
the  latter  aa  its  laws  permit.'  VGlmDyla 
V.  Cohen,  13  Pet.  312,  10  L.  ed.  177." 

The  principle  eatablished  by  these  cases  la  ^ 
applicable  to  the  case  at  bar.  The  full  a 
faith  and  credit  elause  of  the,Constitution  • 
applies  with  no  more  effect  to  the  tegiala- 
tive  acta  of  a  foreign  atate  than  it  doea  to 
the  judgmenta  of  the  courts  of  such  state. 
The  controversy  herein  concerns  an  interest 
in  real  estate  located  In  the  state  of  New 
York.  Under  a  will  probated  in  the  state 
of  New  York,  where  the  land  Is  situated, 
it  was  devised  to  tlie  lawful  issue  of  Ben- 
jamin F.  Olmsted.  The  contention  of  tha 
plaintiffs  in  error  ia  that  by  the  act  of  1881 
of  the  state  of  Michigan,  they  had  become 
legitimate,  and  are  accordingly  entitled  to 
participate  in  the  division  of  the  estate. 
To  this  contention  the  highest  court  of  the 
state  of  New  York  has  answered  that 
neither  the  law  of  the  state   of  Michigan 
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nor  tbe  Mt  of  the  itate  of  N«w  York,  legiti- 
mfttiug  chlldreo,  under  sucli  circumHtaiiceB, 
eon  tuiTa  the  effect  and  force  of  diEturbing 
intereati  tltcMdf  vested  when  the  acta  were 

We  think  there  U  nothing  in  the  due 
t&ith  and  credit  clause  which  requiree  the 
eourte  of  New  York  to  give  the  effect  eon- 
tended  for  to  the  Michigan  statute.  The 
legislature  of  Michigan  had  no  power  to 
pasa  an  act  which  would  affect  the  trans- 
miasiOQ  of  title  to  landa  located  in  the  state 
of  New  York.  No  more  had  it  power  to 
legislate  concerning  the  titlea  to  landB  in 
New  York  than  the  courts  of  Miciiigun,  b; 
their  judgments,  would  have  authority  to 
adjudicate  such  rights. 

We  are  not  concerned  with  the  correct- 
nes*  of  the  decision  of  the  court  of  appeals 
of  New  York,  interpreting  its  statutes  and 
applying  the  law  of  its  jurisdiction  to  the 
construction  of  the  will  of  Silas  Olmsted. 
We  iiold  that  there  is  nothing  in  the  Feile- 
ral  Constitution  requiring  the  courts  of  the 
state  of  New  York  to  give  force  and  effect 
to  the  statute  of  the  state  of  Michigan, 
so  aa  to  control  the  devolution  of  title 
to  lands  In  New  York. 

Judgment  affirmed. 


<tu  V.  8.  tM.) 

J.  W.  FORBES,  Thomas  Tatum  Osborne, 

John  T.  Cox,  et  al.,  Plffa  io  Err., 

STATE  COUNCIL  OF  VIRGINIA,  JUNIOR 
ORDER  UNITED  AMERICAN  ME- 
CHANICS OF  THE  STATE  OF  VIR- 
GINIA. 

CouBTS  (I  396*)— Raisino  Fkdkbal  Quks- 

nON  OK   RKUEABlHa. 

An  order  of  the  highest  state  court,  nmde 
in  passing  upon  a  petition  for  rehearing, 
which  recitea  that,  "on  mature  considera- 
tfon,"  the  prayer  of  said  petition  is  denied, 
does  not  show  that  the  court  passed  upon 
the  Federal  questions  first  raised  by  eucb 
petition,  so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
SUtes. 

;.  I  »»-•] 


Argued   January   25.    1B10.     Decided    Feb- 
ruary 21,   IBIO. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  dismissing  a  writ  of  error  to 
the  Chancery  Court  of  the  City  of  Rich- 
mond, in  that  state,  which  had  adjudged 
certain  persona  to  he  in  contempt  of  court 
tor  violating  a  prior  decree  enforcing  the 
•For  oaiar  cesM  ■••  sane  topic  A  |  ki 


righta  ol  a  local  benevolent  eocietj  under 
its  charter.  Dismissed  for  want  of  juris- 
diction. 

See  same  ease  balow,  107  Va.  853,  00 
S.  E.  81. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  V.  Bferedltli,  Preston  Cocke, 
E.  B.  King,  and  Smith  W.  Bennett  for 
plaintiffs  in  error. 

The  court  declined  to  Iiear  Mr.  Suinued 

for  defendant  in  error.  v 


•  Mr.  Justice  Day  delivered  the  opintcm  ot  * 
tbe  court; 

This  case  grows  out  of  one  heretofore  in 
this  court.  National  Council,  J.  0.  U.  A.  M- 
V.  SUte  Council,  203  U.  S.  151,  51  L.  ed. 
132,  £7  Sup.  Ct  Rep.  4Q.  In  that  case  thia 
court  affinned  a  judgment  of  the  supreme 
court  of  appeals  of  Virginia,  which  had  af- 
firmed a  decree  cf  the  lower  court  of  that  ^ 
state.  The  effect  of  that  decree  was  tog 
enjoin  (the  National  Council  of  the  Junior* 
Order  of  United  American  Mechanics  of  the 
United  Stotes,  and  certain  persons,  offlcsra 
of  a  voluntary  association,  from  using  in 
the  state  of  Virginia  the  corporate  name 
of  tbe  State  Council  of  the  Virginia  Junior 
Order  of  United  American  Mechanics  of  th« 
State  of  Virginia,  or  an;  other  name  likely 
to  be  taken  for  it,  and  from  using  the  seal 
of  the  said  Virginia  order,  and  from  carry- 
ing out  under  such  name  the  objects 
for  which  the  Virginia  order  and 
tbe  voluntary  association  had  been  organ- 
ized, from  granting  charters  to  subordinate 
councils  in  the  state,  and  from  interferii^ 
in  any  way  with  tbe  pursuance  of  its  ob- 
jects by  the  Virginia  order  within  the  stata, 
and  from  designating  their  olBcers  in  tbe 
state  by  appellations  set  forth  aa  used  1^ 
the  plaintiff.  After  tbis  decree,  thus  af- 
firmed, had  become  final  in  the  Virginia 
state  court,  the  plaintiffs  in  error  proceeded 
to  obtain  a  charter  under  the  name  of  the 
"Virginia  Branch  of  the  National  Council 
of  the  Junior  Order  United  American  Me- 
chanics,"— a  name  which  they  urged  was 
clearly  distinguishable  from  that  of  tba 
State  Council  of  Virginia  Junior  Order 
United  American  Mechanics  of  the  State  of 
Virginia,  protected  by  the  original  decree. 
Having  taken  out  the  charter  by  the  name 
aforesaid,  the  plaintiffs  in  error  were  prose- 
cuted for  contempt  of  court  in  violating  the 
original  decree.  Upon  hearing  in  the 
chancery  court,  an  order  was  entered  find- 
ing the  plaintiffs  in  error  to  be  in  contempt, 
and  a  fine  of  (20  was  imposed  on  each  of 
them,  and  the  same  was  ordered  to  be  paid 
to  the  clerk  of  tbe  court  within  thirty-five 
days,  and,  in  default  thereof,  each  of  the 
plaintiffs  in  error  to  stand  eommittad  to 
the  custody  of  the  sheriff,  to  ramaia  !■ 
a  Dee.  «  Am.  Dl|s.  IMT  to  date,  »  Rap'r  ladexes 
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J«fl  nutlt  tlw  Miid  •um  be  p^Id  bj  them  n- 
■peetivelf. 

A  writ  of  error  vu  ftlloned  b;  the  su- 
pretne  court  of  appeala  of  Virginia  to  thi* 
order  of  the  cbnncery  court  In  the  su- 
preme court  of  appeals  a  motion  wai  made 
to  diamisB  the  writ  of  error  ma  hAviug  been 
improvidently  granted.  Upon  consideration, 
the  eupreme  court  of  appeals  of  Virginia 
S  lustaiDed  that  motion  upon  the  ground  that 
f  it  bad  no  jurisdiction. to  review  the  judg- 
ment complained  of,  and  dismissed  the  writ 
of  error  accordingly.  107  Va.  8S3,  80  S. 
E.  81.  The  plaintiffs  in  error  seek  to  bring 
the  case  here  upon  the  ground  that  the 
ruling  of  the  supreme  court  of  appeals  of 
Virginia  denies  them  due  process  of  law,  and 
deprives  them  of  the  equal  protection  of  the 
laws,  in  violation  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

An  inspection  of  the  record  shone  that  no 
elaim  of  the  rights  now  asserted  under  the 
Federal  ConstituUon  was  made  until  the 
petition  for  rehearing  was  filed  after  the 
judgment  in  the  state  court  of  final  resort. 
That  petition  embodies  many  objections  to 
the  opinion  and  judgment  of  the  supreme 
court  of  appeals  of  Virginia,  not  involving 
the  Federal  Constitution,  As  to  the  Fed- 
eral Constitution,  it  was  set  up  that  if  the 
Virginia  atatute,  which  provides  that  a 
writ  of  error  shall  lie  to  the  supreme  court 
of  appeals  of  Virginia  to  a  judgment  for  a 
eonteuipt  of  court  other  than  for  the  non- 
performance of,  or  disobedience  to,  a  judg- 
ment, decree,  or  order,  was  applied  to  den; 
•  review  In  the  pending  ease,  it  would 
violate  the  14th  AJnendment  of  the  Consti- 
tution of  the  United  State^  in  that  it  at- 
tempts to  deprive  the  plaintiffs  in  error  of 
a  right  to  a  writ  of  error  from  the  supreme 
court  of  appeals  of  Virginia,  as  given  under 
I  6B  of  the  Constitution  of  Virginia,  and 
therebj  deprive  plaintiffs  in  error  of  their 
liberty  without  due  process  of  law,  and  de- 
nied to  them  the  equal  protection  of  the 
laws;  that  a  denial  by  the  supreme  court 
of  appeals  of  Virginia  of  a  writ  of  error 
under  g  88  of  the  Virginia  Constitution, 
which  provides  that  the  supreme  court  ot 
appeals  of  Virginia  shall  have  appellate 
jurisdiction  fn  all  cases  invoking  the  life  or 
liberty  of  any  person,  will  be  in  violation 
of  the  14th  Amendment,  in  that  it  would 
deprive  them  of  property  wittiout  due  pro- 
cess of  law,  and  would  deny  to  them  the 
equal  protection  ot  the  laws. 

In  passing  upon  the  petition  for  rehear- 
ing, the  supreme   court  of  appeals  of  Vir- 
d)  ginia   said:      "On   mature   coneideratioa  of 
»  the  petition  of  the  plaintiffs  in  error  to  set 
'  aaidf  the,judgment  entered  herein  on  Janu- 
ary IS,  IQOBi  and  to  grant  a  rehearing  of 

'Tot  oUw  «■•■  m*  same  toplo  *  |  MnmB  In 
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■aid  cauae,  the  prayer  of  aald  petition  ia 
denied." 

It  has  been  many  times  held  in  this  court 
that  an  attempt  to  introduce  a  Federal  ques- 
tion into  the  record  for  the  first  time  by 
a  petition  for  rehearing  is  too  late.  Loeber 
V.  Schroeder,  149  U.  S.  680,  885,  37  L.  ed. 
856,  8G0,  13  Sup.  CL  Rep.  B34;  Pim  v.  6t. 
Laaii,  165  U.  S.  273,  41  L.  ed.  714,  17  Sup. 
Ct  Bep.  322. 

There  ia  an  exception  to  this  rule  when 
it  appears  that  the  court  below  entertained 
the  motion  for  rehearing,  and  passed  upon 
the  Federal  question.  But  it  must  appear 
that  Buch  Federal  question  was  in  fact 
passed  upon  in  considering  the  motion  for 
rehearing;  if  not,  the  general  rule  applies. 
Mallett  V.  North  Carolina,  181  U.  B.  589,  46 
L.  ed.  1016,  21  Sup.  Ct.  Rep.  730;  Leigh  v. 
Green,  193  U.  8.  79,  48  L.  ed.  623,  24  Sup. 
Ct.  Rep.  390;  Corkran  Oil  k  Development 
Co.  T.  Amaudet,  198  U.  S.  182,  60  I.,  ed. 
143,  144,  20  Sup.  Ct.  Rep.  41 ;  McMillen  v. 
Ferrum  Min.  Co.  107  U.  S.  343,  49  L.  ed. 
784,  2B  Sup.  Ct  Rep.  633;  Waters-Pierca 
Oil  Co.  V.  Texas,  212  U.  S.  112,  118,  63  li- 
ed. 431,  434,  29  Sup.  Ct  Rep.  227. 

But,  it  is  alleged,  the  memorandum  whidl 
we  have  quoted  shows  that  the  Virgini* 
court  must  have  considered  and  passed  upon 
the  Federal  question  made  In  the  petition 
for  a  rehearing.  Except  that  the  order  ia 
said  to  be  upon  "mature"  consideration,  it 
is  almost  word  for  word  the  order  on  re- 
hearing reviewed  in  McCorquodale  v.  Texas, 
211  U.  a  432,  63  L.  ed.  209,  29  Sup.  Ct  Bep. 
140,  which  was  held  to  amount  to  no  mor* 
than  a  denial  of  the  motion.  See  Ell  U. 
B.  437.  In  that  case  tlie  rule  was  again 
laid  dovm  that  it  was  too  late  to  raise  » 
Federal  queation  upon  a  petition  for  rehear^ 
ing,  unless  the  Federal  question  was  passed 
upon  in  ruling  upon  tlie  petition. 

It  results  that  the  writ  of  error  in  this 
cose  must  be  dismissed. 

Dismissed. 


<ZL«  V.  B.  ta.) 
W.  P.  HARRIS,  Trustee  of  the  EsUU  of 
John  Uargrore,  Bankrupt,  PIff.  In  Err., 


A  suit  by  the  trustee  in  bankruptcy  to 
recover  proper^  held  by  a  third  peraoo, 
which,  if  the  allegations  of  the  petition  an 
true,  belonged  to  the  bankrupt,  and  con- 
sequently passed  to  the  trustee  as  the  rep- 
resentative of  the  bankrupt'a  estate,  is  not 
made  justiciable  in  the  bankrupti^  court  by 
the  provision  of  the  bankrupt  act  of  July 
1.  IS98  (30  Stat  at  L.  644,  diap.  641,  U.  8. 
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Camp.  SUt  ISO],  p.  1418) ,  g  70«,  aa  uii«nd- 
«d  br  the  act  of  February  6,  1003  (32  Stat. 
at  L.  TS7,  chap.  487,  U.  8.  Gomp.  StaL 
Bupp.  1909,  p,  1308],  conferring  concurrent 
jurisdiction  on  court*  of  bankruptcj  of 
■nita  by  the  trustee  to  avoid  an;  transfer 
of  the  bankrupt'*  property  which  his  cred- 
itora  might  have  avoided,  and  to  recover 
■uch  property,  or  ita  value,  from  persons 
who  are  not  bona  fide  holders  for  value. 

[Bd.    Note,— For   othar  cues, 
Dm^  Dig.  I  as.*] 


[No.  98.] 

Aigued  and  lubmitted  Jauuarir  21,  1010. 
Deddad  Febriwry  21,  1910. 

JN  ERROR  to  the  Diitrict  Court  of  the 
United  States  for  the  Eaitern  Distriet 
of  Texaa  to  review  a  judgment  diamissing, 
for  want  of  juriadietion,  a  luit  by  a  trustee 
in  bankruptcy,  to  recover  property  held  hy 
a  tliird  person,  which  la  alleged  to  belong 
to  the  bankrupt.  Affirmed. 
The  facts  are  statad  in  the  opinion. 
Ueaara.  Obarlea  B.  Todd,  George  Q.  Me- 
Gown,  John  A.  Hurley,  and  T.  E.  Webber 
for  plaintiff  In  error. 

Ueaan.  W.  Ii.  Eates,  Hiram  Qtaaa,  John 
J.  King,  and  A.  L.  Burtord  for  defendant 
n  !■  MTor. 

*     *Mt,  Juatica  Day  delivered  the  opinion 

«f  the  eonrt: 

„     nil  eaae  presents  the  single  qneation  of 

g  tba  jurisdiction  of  the  district  court  of  the 

TUnltad  States  to  entertain  a  iuitvbronght 

by  Harria,  aa  truatee  in  bankruptcy,  against 

tlw  Firat  National  Bank  of  Mount  Pleaa- 

•nt,  Texaa. 

The  patlUon  alleged  that  Hargrove,  the 
bankrupt,  waa  indebted  to  the  defendant 
bank  for  an  overdraft  in  the  aum  of  92,000; 
tbat,  to  aecure  the  payment  of  the  aame, 
Hai^OTa  delivered  into  the  bank'e  poaaea- 
■ion  as  collateral  aecurity  certain  notea; 
that,  at  the  time  of  the  adjudication  in 
bankruptcy,  Hargrove  had  paid  the  over- 
draft in  full. 

Further,  the  petition  alleged  that,  at 
the  time  Hargrove  waa  adjudged  a  Irank- 
rupt,  the  bank  had  In  ita  poaaesslon  two 
certain  promissory  notaa,  whiefa  had  been 
signed  by  one  McQee  aa  principal  and  t^ 
Hargrove  aa  surety.  That  prior  to  the 
bankruptcy  Hargrove  paid  the  uotea,  and 
thna  became  entitled  to  the  aame.  That 
dafendant  refuaea  to  account  for  aaid  notea, 
and  wrongfully  withbolda  them  from  the 
truatee.  The  prayer  of  the  petition  Is  that 
the  bank  be  required  to  surrender  to  the 
truatee  tbe  notea  so  pledged  aa  collateral 
•eniri^,  and  alao  the  notea  paid  by  Har- 
grove aa  aurety,  or,  in  default  thereof,  judg- 
■ant  againat  the  bank  In  the  aum  of  93,600, 


the  valoa  of  all  tbe  notea.  Upon  iaane 
made  aa  to  ita  jurisdiction,  tba  district 
court  held  it  waa  without  juriadlctlon,  and 
dismissed  the  suit 

In  Bardes  v.  Firat  Nat.  Bank,  178  U. 
S.  fi24,  44  L.  ed.  1176,  20  Sup.  Ct  Rep. 
1000,  this  court  held  that  under  g  23  of 
the  bankruptcy  act  of  1898  [30  Stat,  at  L. 
944,  cb&p.  641,  U.  5.  Comp.  Stat.  1901,  p. 
34]8],  the  diatrict  court  of  the  United 
States  could,  by  the  consent  of  the  defend- 
ant, and  not  otherwise,  entertain  suits  by 
the  truatee  againat  third  persona  to  recov- 
er property  conveyed  by  the  bankrupt  be- 
fore the  inatitution  of  proceedings  in  baok- 

Subaequently,  Congreaa,  by  the  act  of  Fab* 
ruary  G,   1903    (32   Stat   at  h.   707,  chap. 
467,   U.    S.    Camp.    Stat     Supp.    1000,   p. 
1308),    amended    certain    acctiona    of    the 
bankruptcy  act.     To  g  23b,  which  provided 
that   suite  by   the   truatee   ahould   only   be 
brought    in    oourta    where    the    bankrupt, 
wlioae  eatata  waa  being  adminiatered  by  tbo 
trustee   might   have  brought   tliem   if   pro- 
ceedings in  banlcruptcy  had  not  been  insti- 
tuted,   unlea*   by   tbe   defendant's   consent,  ^ 
these  worda  were  added:     "Except  aHils  for  « 
th»  reooverg  of  properfy •under  aeofion  *J»-  • 
ty,   nibdivieion   b,   and  (saliDn   >i«ty-ameii, 
tubdivitiott  a." 

Subdivision  b  of  S  00  made  provision  for 
the  recovery  of  preferences  given  by  tba 
bankrupt  within  tour  months  befora  tha 
filing  of  the  petition  in  bankruptoy.  To 
that  subdivision  these  words  were  added: 
"And,  for  the  purpose  of  «woA  recooery,  any 
ooitrt  o/  bankruptcy,  as  A«rrinbe/ora  d»- 
fintd,  and  any  atste  court  loAJch  would  Aana 
hod  yurisdtction  (/  bankrupted  had  not  in- 
(errenof,  thall  hav«  ooacurranl  /urtadfo. 
tion.' 

BubdlTialon  •  of  J  67  made  provision  for 
setting  aride  fraudulent  conveyances,  and 
ths  recovery  of  property  so  conveyed  at  tha 
suit  of  the  truatee.  To  that  subdivlaloa 
theae  words  were  added :  "For  the  purpoM 
of  luoh  reeoverj/,  any  court  of  bankruptcy, 
a*  hereaibefore  defined,  and  any  elate  eovrt 
loAicA  uMiId  have  had  jvriidiction  if  bank- 
raptoy  had  not  tnlertieneet,  »haU  have  con- 
omrent  furitdietion." 

A  consideration  of  these  amandmenta, 
having  reference  to  the  recovcTy  oi  prefer- 
eneea  and  of  property  fraudulently  con- 
veyed, ahowa  that  they  cannot  include  tha 
action  under  consideration  here.  Nor  la  It 
claimed  that  they  are  aufflcient  of  them- 
selvea  to  authorize  the  present  suit.  Ra- 
liance  la  had  on  the  amendment  made  by 
the  act  of  February  S,  1903,  of  suhdivlaion 
a  of  9  70.  We  give  that  subdivision,  put- 
ting the  amendment  in  italics: 

"a.  The  truatee  may  avoid  any  transfer 
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bj  tb«  bknkrapt  of  Ma  property  which  tmj 
endltor  of  such  baoknipt  might  hAve  aToid- 
•d,  and  KMij  recover  the  property  ao  trana- 
ferred,  or  its  value,  troin  the  peraon  to 
whom  it  was  transferred,  unleaa  be  was  a 
bona  Sde  holder  for  vnlue  prior  to  the  date 
of  the  adjudication.  Such  property  ma; 
be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona 
flde  holder  for  value.  For  the  purpaii  of 
MoA  recover!/,  <">V  court  of  lankrvplep,  at 
hereinbefore  defined,  and  any  itate  court 
which  would  haoe  had  juritdiction  if  bank- 
ruptcy  had  not  intervened,  ihall  have  con- 
current  jvriediction." 
a  It  It  to  be  noted  that  )  TO,  aubdlviaion 
?  i,  ia  not  mentioned  in  the.Bniendniant  to  J 
S3,  enlarging  the  jurisdiction  of  the  Feder- 
al court  to  entertain  auita  without  the  con- 
tent of  the  defendant.  And  ft  haa  treen  hold 
that  suit«  under  )  70,  aubdlviaion  e,  can 
only  be  brought  In  a  court  of  bankruptcy 
with  the  content  of  the  defendant  Hull  v. 
Burr,  83  C.  C.  A.  SI,  163  Fed.  S4S.  The 
«ontrary  view  waa  taken  In  Hurley  *.  Dev- 
lin, 140  Fed.  EOS. 

But  vre  do  not  find  it  necetury  to  paaa 
Upon  that  queation.  Aaauming  for  thia  pur- 
pose that  actiona  may  be  brought  by  trut- 
teea  in  the  courts  of  bankruptcy  In  caaea 
coming  withia  the  tennt  of  S  T')<  aubdi- 
Tltlon  «,  without  the  content  ol  defendant, 
w*  do  not  think  the  present  action  ia  one 
of  that  character. 

That  tubdivision  provide*  for  avoiding 
tranafera  of  the  bankrupt's  property  which 
his  creditor!  might  have  avoided,  and  for 
recovery  of  auch  property,  or  Its  value, 
from  persona  who  are  not  bona  flde  holdera 
for  value-  In  thia  action,  no  auch  transfer 
la  alleged;  no  attack  ia  made  upon  a  ti 
fer  by  the  bankrupt  which  would  have  been 
«ald  as  to  creditors.  The  petition  eeeka  to 
recover  property  held  by  the  bank,  if  the 
allegations  are  true,  which  belonged  to  the 
bankrupt,  and  consequently  paaaed  to  the 
trustee  as  the  repreaentatire  of  the  bank 
nipt'a  estate.  The  recovery  souglit  ia  ol 
property  held  for  the  bankrupt  estate, 
which  the  defendant  wrongfully  refuaed  to 
aurrender.  The  Diatrict  Court  waa  right 
in  denying  jurisdiction  of  the  suit,  and  its 
jodgment  it  affirmed. 

<si<  V.  a.  tn.} 
EMILIE  8AXLEHNER,  Petitioner, 

EDWARD  WAGNER,  William  Wagner,  and 
Sophia  Wagner. 

T«aoi-MAmK«  ahd  Tbadi-Nakeb  (|  70*)— 
iKntKOEWEirr  —  "Huitraiu"  Ai  Nixi 
ffOB  Biim  Watkb. 
ne  wwner  of  a  trade-mark  or  trade-name 

b  the  words  "HaDyadl  JanoB,"  f 
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oral  bitter  water,  ia  not  entitled,  in  the 
absence  of  fraud  or  unfair  competition,  to 
enjoin  a  manufacturer  of  an  artificial  hit- 
ter water  from  advertiaing  and  labeling  the 
product,  "Artiflcial  Hun^adi," — especially 
since  the  word  "Hunyadi"  baa  become  a 
ganerfc  name  for  mineral  waters  of  a  cer- 
tain type,  coming  from  a  more  or  lest  ai- 
tenslve  district  If  not  from  anywhere  in 
Hungary. 

[Bid.  Note.— For  other  oaaas,  aaa  Trade-Uarkt 
and  Trade-Namas,  Cant.  Dla.  I  O:  Deo.  DIa.  I 
TO,'] 

[No.  Bl.] 

Argued  January   17,   IBID.     Decided  Feb- 
ruary 21,  1910. 

N  WRIT  of  oertiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Southern  District  of  Ohio,  diamiasing  the 
bin  in  a  suit  to  restrain  the  use  of  the  word 
'Hunyadi"  in  connection  with  an  artiflcial 
bitter  water.    AfTirmed. 

See  tame  case  below,  8S  a  C.  A.  321,  15T 
Fed.  74S. 

The  facta  are  stated  in  the  opinion. 
Ueaara.  Ajilonio  Knaatb  and  Joliu  Q. 
Jobnson  for  petitioner. 
Mr.  Walter  F.  Hurrkj  for  reapondsnta. « 

*  Mr.  Jntlica  Holmea  delivered  tha  opin-  * 
ion  of  the  court: 

The  petitioner  ia  the  owner  of  wellt  in 
Budapest  from  which  comet  the  water 
known  throughout  the  world  by  the  arbi-  ^ 
trary  name,  "Hunyadi  Janoa,"  given  to  it  * 
by  her  huaband.  Tbe.reapondenta  make  a  ■ 
hitter  water  in  Cincinnati,  and  label  it  "W. 
T.  Wagner's  Sana  Carbonated  Artifloial 
Hunyadi,  Confonning  to  Freaenius  Analyait 
of  Hunyadi  Janos  Springe,"  Formerly  they 
for  a  time  labeled  it  "W.  T.  Wagner's  Sons 
Artiflcial  Hunyadi  Janoa.  Ofen  Bitter 
Water.  Highly  ABrated;"  but  this  label 
had  been  given  up  before  the  bill  was 
brought.  The  petitioner  teeka  an  injunction 
against  the  ute  of  either  "Hunyadi  Janoa" 
or  "Hunyadi"  on  any  water  not  coming 
from  her  wella.  The  circuit  court  of  ap- 
peals tor  the  seventh  circuit,  in  a  mora  or 
less  aimikr  ease,  granted  an  injunction 
against  the  uae  of  tha  word  "Hunyadi." 
Thackeray  v.  Saxlehner,  SO  &  C.  A.  5Q2,  125 
Fed.  911.  In  the  preaent  ault,  the  circuit 
court  and  the  circuit  court  of  appeals,  treat- 
ing the  right  of  the  petitioners  to  "Hunyadi 
Janot"  aa  admitted,  refused  an  injunction 
agalnat  the  ute  of  "Hunyadi,"  and,  flnding 
that  no  unfair  competition  waa  shown,  dla- 
mltsed  the  bill.  86  C.  C.  A.  321,  1S7  Fed. 
74B.  A  writ  of  certiorari  was  allowed  by 
thia  court. 

We  tee  no  reaaon  for  disturbing  tha  Aud- 
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ing  o(  Un  courts  b«low,  that  there  nus  no 
onMr  oompetitian  sod  no  fraud.  The  real 
Intent  of  the  plainUff'a  bill,  it  eeemi  to  ui, 
U  to  extend  the  monopoly  of  luch  tradenmrk 
or  tradename  ai  she  maj  have  to  a  monopoly 
of  her  type  of  bitter  water,  by  preventing 
manufacturers  from  telling  tbe  public  in  a 
way  that  will  be  understood,  what  they  are 
copying  and  trying  to  aell.  But  the  plaintiQ 
hae  no  patent  for  tbe  water,  and  the  de- 
fendanta  have  a  right  to  reproduce  it  as 
nearly  aa  tbey  can.  They  have  a  right  to 
tell  the  public  what  they  are  doing,  and  to 
get  whatever  ihare  tbey  can  in  the  popular- 
ity of  the  water  by  advertising  that  they 
are  trying  to  make  tbe  laiiie  article,  and 
think  that  they  succeed.  It  they  do  not  con- 
vey, but,  on  the  contrary,  exclude,  tbe  no- 
tion that  they  are  telling'  the  plaintlU'e 
goods,  it  is  a  strong  proposition  that  when 
the  article  has  a  well-known  name, 
they  have  not  the  right  to  explain 
^  by  that  name  what  they  imitate.  By  do- 
*  ing  so,  they  are  not  trying  to  get  the  good 
»  will  of  the  name,  but  the  good.will  of  the 
goods.  See  Flagg  Mfg.  Co.  v.  Holway,  178 
Mass.  63,  SI,  G9  M.  E.  607;  Cbadwick  v. 
Covell,  161  Mass.  ISO.  IDI,  0  L.R.A.  830,  21 
Am.  SL  Rep.  442,  Z3  N.  E.  lOOS.  Although 
the  application  is  dilTerent,  the  principle 
•eema  to  be  simitar  to  the  rule  that  when  a 
patent  has  expired,  descriptive  words  or 
even  an  arbitrary  or  personal  name  by  which 
It  has  become  known  may  be  used,  if  suf- 
Beient  precautions  are  taken  to  prevent  the 
public  from  being  deceived.  See  Singer  Mfg. 
C«.  T.  June  Mfg.  Co.  103  U.  S.  109,  41  L. 
ed.  118,  IS  Sup.  Ct.  Rep.  1002. 

Tbe  plaintiff  says  that  no  one  can  succeed 
In  imitating  a  natural  water.  But  all  are 
free  to  try.  In  the  absence  of  some  fraud, 
injurious  to  the  plaintiff,  it  would  be  going 
far  nnder  any  cirewnatances  to  allow  her  to 
prevent  advertiaing  "Artificial  Hunyadi." 
But  it  is  enough  to  say  that  under  the  de- 
cision in  Sanlehner  t.  Eisner  &  M.  Co.  ITS 
U.  8.  18,  30,  45  L.  ed.  00,  76,  21  Sup.  Ct 
Rep.  7,  the  defendanta  may  do  so  in  thia 
ease.  In  that  decision  it  was  said  that 
"Hunyadi,"  as  applied  to  aimilnr  water,  had 
been  public  property  in  Hungary,  and  there- 
fore had  become  so  here;  and  that  a  later 
change  there  would  not  work  a  correapond- 
Ing  change  in  the  United  States,  "The  right 
lo  individual  appropriation,  once  lost,  is 
gone  iorever."  See  alao  French  Republic  v. 
8ar«toga  Vichy  Spring  Co,  191  U.  S.  427, 
437,  48  L.  ed.  247,  2S3,  24  Sup,  Ct  Rep,  145. 
At  the  rery  least,  the  family  name  has  be- 
come the  name  for  any  natural  water  of  a 
certain  type  coming  from  a  mure  or  less  ex- 
tensive district,  if  not  from  anywhere  in 
Hnngarj.  It  does  not  belong  to  the  plain- 
tiff alone  in  this  country,  even  if  she  la  the 


only  one  now  sending  the  water  here.  But 
if  there  is  any  well-founded  doubt  as  to 
the  right  to  use  a  peraonal  tradename  with 
proper  guards  agaiust  deception  to  signify 
what  one  is  imitating,  where  one  lias  the 
right  to  imitate,  there  can  be  none  that  one 
is  at  liberty  to  refer  to  a  geographical  ex- 
pression to  signify  the  source  of  one's  model. 
"Hunyadi,"  at  beat,  is  now  only  a  geo- 
graphical expreasion  in  effect. 
Decree  affirmed. 

<tie  D.  8.  m.) 
UNITED  STATES,  Plff.  In  Err, 

K.  P.  PLOWMAN. 

Pdblio  Landb  (B  lO*)— Cuttino  Timbbb 

nou  UtNKiUL  Lands. 

The  authority  to  cut  timber  from  th« 
publie  domain  under  the  act  of  June  3, 
1878  (20  StaL  at  L.  88,  chap.  150,  U.  S. 
Comp.  Stat,  1001,  p.  1528],  upon  "land* 
being  mineral,  and  not  subject  to  entry  un- 
der existing  laws  of  the  United  States,  ex- 
cept for  mineral  entry,"  does  not  exieilil 
to  land  adjacent  to  lands  valuoble  for  min' 
eral  purposes,  but  only  incluJes  land* 
known  to  be  themeelvea  valuable  for  min- 
erals, which  are  the  only  lands  excluded  by- 
the  Federal  statutes  from  any  but  mineral. 

[B>d.  Note.— For  otber  easu,  im  Public  Lands. 
Deo.  DIs.  I  ID.*] 

[No.  BB.] 


IN  ERROR  to  the  United  States  Cfronlt 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed  ■ 
judgment  of  the  Circuit  Court  for  tbe 
Diatrict  of  Idaho,  in  favor  of  defendant  in 
an  action  to  recover  the  value  of  timber  cut 
from  the  public  domain.    Reversed. 

See  aame  ease  below,  81  C.  C.  A.  082,  ISl 
Fed.  1022. 

Tbe  facts  are  stated  in  the  opinion. 

Asaistant  Attorney  General  Harr  for 
plaintiff  In  error. 

No  appearance  for  defendant  In  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  the  value  of 
timber  cut  from  the  public  domain  in 
Idaho.  The  defendant  justifies  under  tbe 
act  of  June  3,  1878,  chap.  ISO,  20  Stat,  at 
L.  88,  U.  S.  Comp.  Stat  1901,  p.  1528.  That 
act  authorizes  eitisens  of  tbe  United  Statea 
and  other  persona,  bona  fide  residents  ol 
certain  states  and  territories,  including 
Idaho,  "and  all  other  mineral  districts  at 
the  United  States,"  to  eut    "for    building 
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■grlculturftl,  mining,  ot  other  domatie 
purposes,  tnj  timber  or  other  treea  grow- 
ing or  being  on  the  public  lands,  said  lands 
being  mineral,  and  not  subject  to  entry 
under  existing  laws  ol  ths  United  States, 
except  for  mineral  entry"  in  the  state, 
territory,  or  district  of  their  residence. 
This  authority  is  given  subject  to  regula- 
t.  tion  bj  the  Secretary  of  the  Interior  for  the 
S  protection  of  the  timber.and  undergrowth, 
Mid  is  not  given  to  railroads.  The  only 
question  before  us  is  how  far  the  authority 
extends  with  referenco  to  tha  specific  land 
upon  which  the  wood  is  cut. 

There  was  a  trial  by  jury  and  the  issue 
exhibited  sufficiently  tiy  a  passage  or  tn 
from  the  charge,  and  the  instructions  asked 
on  behalf  of  the  government,  but  refused. 
Tb«  passages  from  the  charge  are  as  fol- 
lows: "The  law  cannot  be  construed  to 
limit  the  cutting  of  timber  aimply  to  ground 
that  la  known  to  contain  mineral,  or  ground 
which  is  or  which  might  be  legally  located 
aa  a  mining  claim.  ,  .  .  The  law  in- 
cludes as  mineral  lands  not  only  those 
tracts  in  which  mineral  has  actually  been 
discovered,  and  which  have  been  or  could  be 
legally  located  as  mining  locations,  but  also 
all  other  lands  lying  in  reasonably  doae 
proximity  to  or  in  the  general  neighborhood 
of  such  known  mineral  tracts.  . 
Take,  for  Instance,  a  large  section  of  c 
try.  .  .  .  There  in  the  lower  part  of 
the  map,  as  you  will  a«e,  is  a  section  of 
country  about  S  miles  square;  the  upper 
part  indicatea  another  section  6  miles 
sqoaie.  We  will  suppose  now  there  are 
found  here  and  there  in  that  section  of 
country  mineral  locations.  They  may  not 
be  contiguous;  they  may  even  be  some 
distance  apart;  but  you  will  be  juatifled, 
under  the  law  aa  I  have  given  it  to  you, 
holding  all  that  particular  section  of  coi 
try  to  be  mineral  ground.  .  .  .  The 
question  for  you  to  decide  is  not  whether 
tiiose  little  tracts  on  that  map  there — the 
ground  cut  over  by  the  defendant — contain 
mineral,  but  whether  that  whole  section  of 
country  surrounding  that  for  miles  around 
il  what  may  be  denominated  a  mineral 
country.  If  you  find  it  is  a  mineral  country 
within  the  meaning  of  the  law  aa  I  have  de- 
fined it  to  you,  then  your  verdict  must  be 
for  the  defendant"  The  government  asked 
for  instructions  that  it  was  not  sufGcIent 
to  show  that  the  land  in  question  was 
adjacent  to  lands  valuable  for  mineral  pur- 
poses, bat  that  the  authority  given  by  the 
«  act  extended  only  to  lands  valuable  for 
Ij  minerala.  It  is  needless  to  set  them  forth 
*  at  length.  There  was  a  verdict  andtjudg- 
ment  for  the  defendant.  The  ruling  and  re- 
fusals were  excepted  to,  but  the  excep- 
tions were  overruled,  and  the  judgment  af- 


<  firmed  by  the  circuit  court  of  appeals,  81 
C.  C.  A.  682,  Ifil  Fed.  1022,  on  the  au- 
thority of  United  SUtca  v.  Basic  Co.  S7  a 
C.  A.  624,  121  Fed.  G04,  and  United  SUtea 
V.  HosBi,  ee  C.  C.  A.  442,  133  Fed.  380.  Tho 
case  then  was  brought  to  this  court. 

The  instructions  appear  to  us  to  have 
paid  too  little  regard  to  the  words  of  tha 
act,  defining  tlie  land  on  which  it  permits 
timber  to  be  cut  as  "mineral,  and  not  sub- 
ject tc  entry  under  existing  laws  of  tha 
United  States,  except  for  mineral  entry." 
As  waa  said  in  Northern  P.  R.  Co.  t.  Lewis, 
162  U.  S.  300,  376,  40  L.  ed.  1002,  lOOfl,  16 
Sup.  Ct.  Rep.  831,  "the  right  to  cut  ta  ex- 
ceptional and  quite  narrow,"  and  the  party 
claiming  the  right  must  prove  it.  The  only 
lands  excluded  in  1878  or  now  from  any 
but  mineral  entry  are  lands  "valuable  for 
minerals"  or  containing  "valuable  mineral 
deposits."  Rev.  Stat  gg  2302,  2318,  2319, 
U.  S.  Comp.  Stat.  pp.  1410,  1423,  1424. 
See  i  2320.  The  matter  was  much  dia- 
cUBsed  in  Davis  t.  Wiri>bold,  130  U.  S.  607, 
35  L.  ed.  238,  1]  Sup.  Ct.  Rep.  628,  and 
there  it  waa  said  that  the  exception*  of 
mineral  land  from  pre-emption  and  settla- 
meut,  etc,  "are  not  held  to  exclude  all  lands 
in  which  minerals  may  be  found,  but  only 
those  where  the  mineral  is  in  sufBcient 
quantity  to  add  to  their  richness  and  to 
justify  expenditure  for  its  extraction,  and 
known  to  be  ao  at  the  date  of  the  grant" 
P.  019.  A  Land  Department  rule  is  quoted, 
with  seeming  approval,  that  "if  the  land  la 
worth  more  for  agriculture  than  mining,  it 
is  not  mineral  land,  althongb  it  may  con- 
tain some  measure  of  gold  or  silver,"  pp. 
621,  e22,  citing  United  States  v.  Reed,  12 
Sawy.  OB,  104,  28  Fed.  482.  Again  it  was 
eaid:  "The  exception  of  mineral  lands  from 
grant  in  the  acts  of  Congress  should  be 
considered  to  apply  only  to  such  lands  as 
were,  at  the  time  of  the  grant,  known  to 
be  so  valuable  for  their  minerals  as  to  justi- 
fy expenditure  for  their  extraction."  P. 
524.  These  ore  the  Usts  to  which  the  act 
of  1878  must  be  taken  to  refer,  since  it  re- 
fers  to  and  rests  upon  the  statutes  con- 
strued to  adopt  tbeee  tests. 

It  is  said  that  such  a  construction  empties 
tha  statute  of  all  its  use,  because  if  theS 
land  is  known  to  be  valuable  foriminerals,  ? 
a  mining  claim  to  it  will  be  located,  only 
the  owners  of  which  can  out  tha  timber, 
whereaa  the  statute  gives  the  right  to  all 
residents.  If  that  were  true,  courts  etill 
would  be  hound  by  the  explicit  and  un- 
mistakable words.  It  is  not  unknown,  when 
opinion  is  divided,  that  qualifications  some- 
times are  Inserted  into  an  act  that  ara 
hoped  t<i  make  It  ineffective.  But  the  ob- 
jection is  stated  too  strongly.  Aa  pointed 
out    at   the   argument,    in    1878    probably 
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there  ntu  a  great  deal  of  mineral  land  a  till 
unexplored  on  which  clainii  bod  not  been 
located,  not  to  speak  of  mere  exceptional 
euei  in  which  the  net  would  apply.  The 
rt^lations  of  the  Secretary  of  the  Interior 
for  a  long  time,  and  it  would  aeem  alwBja, 
hara  been  in  accord  with  onr  opinion  and 
the  language  of  the  act. 

Judgment  reveraed. 

Mr.  JuBtiee  McKanna  diasenta, 

(Ut  U.  B.  «) 
LAUREL  HILL  CEMETERY,  Plff,  In  Err., 

CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO, Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  et  al. 

CoRBTmjTtonAL  Law  ft  42*)— Municipal 
Ordikances  — Who  mai  Qdxotion  Va- 

UDITT. 

1.  The  aTailahilitj  for  burial  purposes 
of  large  tracts  of  land  within  the  limits  of 
the  dty  of  San  Praneiseo  cannot  be  alleged 
by  a  cemetery  association  owning  a  burial 
ground  within  those  limits,  to  invalidate, 
under  the  Federal  Constitution,  an  ordi- 
nance forbidding  the  burial  of  the  dead  with- 
in the  limits  of  the  city  and  county  of  San 
Francisco. 

tBd.  Note.— For  other  coses,  ■••  OonsUtatlonal 
Iaw,  Dec  DIk.  I  U.*] 

GoKSTiTDTiDnAL  Law  (J  278*)— Dui  Pro- 
OBSS  o>  Law  —  FoRBiDoiifa  Burial 
WiTSiiT    MuifioiPAi,    LiiiiTB  —  Police 

POWXB. 

2.  A  cemetery  association  owning  a 
bnrfal  ground  within  the  limits  of  tbe  city 
and  county  of  Sou  Francisco  is  not  deprived 
of  its  property  without  due  process  of  law, 
contrary  to  the  United  SUtes  Constitution, 
14th  Amendment,  by  an  ordinance  forbid- 
dinf[  the  burial  of  tbe  dead  within  those 


Umita. 

CBO.  Note.— For  other  a 
Law,  Deo.  Dig.  I  nS.*] 
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Argued  January  21  and  24,  iglO.     Decided 
February  21,  ISIO. 

IN  ERROR  to  the  Supreme  Court  of  tlio 
State  of  California  to  review  a  decree 
which  af&rmed  «  decree  of  the  Superioi 
Court  of  the  City  and  County  of  San  Fran- 
cisco, in  that  state,  in  favor  of  defendants, 
In  a  suit  to  restrabi  the  enforcement  of  an 
ordinance  forbidding  the  burial  of  the  dead 
within  the   ci^   and  county   limits.     Af- 

See  same  esse  below,  152  Cal.  404,  03 
Pae.  TO,  14  A.  &  E.  Ann.  Cas.  1080. 
The  facts  are  atated  in  the  opinion. 
Mr.  Thomas  E.  Havea  tor  plaintiff  In 


•  Mr.  Justice  Holmes  delivered  the  opin-* 

ion  of  the  court; 

This  is  an  action  to  restrain  the  city  and 
county  of  Son  Francisco  and  its  officers 
from  enforcing  an  ordinance  forbidding  the 
burial  of  the  dead  within  the  city  and 
county  limits.  The  allegations  of  the  com- 
plaint are  lengthy,  but  the  material  facta 
set  forth  are  aa  follows:  Tba  plaintiff  was 
incorporated  in  18B7  aa  a  rural  cemetery 
under  a  general  act  Hie  land  in  question 
had  been  dedicated  as  a  burying  ground, 
being  at  that  time  outside  the  city  limits, 
and  a  mile  or  two  away  from  dwellings  and 
bUBinese.  It  was  conveyed  to  the  plaintiff, 
and  later  a  grant  of  the  same  was  obtained 
from  the  city  in  consideration  of  $24,130.78, 
which  sum  the  city  retains.  The  land  baa 
been  used  as  a  cemetery  ever  aincei  forty 
thousand  lots  have  been  sold,  and  over  two 
million  dollars  have  been  spent  by  the  lot 
owners,  and  other  large  sums  by  the  plain- 
tiff, in  preparing  and  embellishing  ths 
grounds.  By  the  terms  of  the  above- 
mentioned  general  statute  the  lots,  after  * 
burial  in  them,  are  inalienable,  and  descend 
to  the  heirs  of  the  owner,  and  the  plaintiff 
is  bound  to  apply  the  proceeds  of  salea  to 
the  improvement,  embellishment,  and  preser- 
vation of  the  grounds.  There  la  land  still 
unsold,  estimated  to  be  worth  S7S,000. 
There  now  are  many  dwellings  near  the 
cemetery,  but  it  is  alleged  to  be  in  no  way 
injurious  to  health,  or  offenaive,  or  other- 
interference  with  the  enjoyment  ol 
property  or  life.  There  also  is  an  allegation 
that  there  are  within  the  city  large  tracts, 
some  of  them  vacant  and  some  of  them  con- 
taining several  hundred  acres.  In  several  of 
which  interments  could  be  made  more  than 
a  mll^  distant  from  any  inhabitants  or  high- 
way. The  ordinance  in  question  begins  with 
a  recital  that  "the  burial  of  the  dead  with- 
in the  city  and  county  of  San  Francisco  is 
dangerous  to  life  and  detrimental  to  the 
public  health,"  and  goes  on  to  forbid  such 
burial  under  a  penalty  of  fine,  imprison- 
ment, or  both.  The  complaint  sets  up  that 
it  violates  Shticle  1,  g  8,  and  the  14th 
Amendment  of  the  Conatitution  of  the  Unit-  . 
ed  Stntes.  « 

•The  answer  denied  some  of  tbe  above  * 
statements  on  the  ground  of  ignorance,  and 
categorically  denied  the  averment  as  to  the 
large  vacant  tracts  available  for  burying 
within  the  city.  The  defendants  moved  for 
Judgment  on  the  pleadings,  the  notice  show- 
ing the  ground  to  be  that  the  complaint  did 
not  state  a  cause  of  action,  but  going  on  to 
say  that  the  motion  would  be  made  upon 
all  the  papers  on  file.  The  motion  was 
granted,  and  an  exception  to  the  Judgment 
was  affirmed  by  the  supremo  court  of  the 
State.  152  Cal.  404,  03  Pae.  70,  14  A.  4  E. 
Dee.*  Am.Dl*n»OTtea»te.*Bop-rlnaoM« 
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Ann.  Cm.  1080.  Ai  the  ■Uto  court  and  the 
argument*  before  Qb  awumed  the  material 
sDesatioas  of  the  complaint  to  be  true,  we 
■hall  assume  that  the  judgment  was  ordered 
upon  the  complaint  without  regard  to  tbe 
denials  in  the  answer,  although  it  wa*  then 
on  file. 

The  only  question  that  needs  to  be  an- 
swered, if  not  the  onlf  one  before  nt,  is 
whether  tbe  plaintiff's  property  is  talien 
contrary  to  the  14th  Amendment.  In  con- 
sidering it,  the  allegation  as  to  the  large 
tracts  available  for  burying  purposes  may 
be  laid  on  one  aide.  The  plaintiff  has  no 
grievance  with  regard  to  them.  The  Winne- 
bago (Iroquois  Transp.  Co.  v.  DeLaney 
Forge  &  Iron  Co.)  SOS  U.  8.  354,  380,  51  L. 
ed.  830,  830,  87  Sup.  Ct  Rep.  S09.  More- 
over, it  is  said  by  the  supreme  court  of  the 
atate  that  burial  within  the  San  Francisco 
city  or  county  limits  already  was  forbidden 
by  statute,  except  in  existing  cemeteries  or 
such  aa  might  be  established  by  the  board 
of  •upervisors.  The  board  of  supervisors 
passed  tbe  ordinance  now  complained  of; 
•o  that,  as  pointed  out  by  the  court,  the 
ordinajice  in  effect  merely  prohibited  buri- 
al* in  existing  cemeteries.  It  was,  thare- 
fore,  a  specific  determination  by  the  law- 
making authority  as  to  the  relation  of 
those  cemeteries  to  their  respective  neigh- 
borhood*, and  the  question  is  whether  tlw 
court  can  say  that  it  was  wrong. 

To  aid  its  contention,  and  in  support  of 
the  averment  that  its  cemetery,  although 
now  bordered  by  many  dwellings,  is  in  no 
way  harmful,  the  plaintiff  refers  to  opinions 
of  acientlBa  men  who  have  maintained  that 
0  the  popular  belief    is    a    superstition.     Of 

*  these  we  are  asked,  by  implication,  to  take 

•  Jndicial«notlGe,  to  adopt,  them,  and,  on  the 
strength  of  our  acceptance,  to  declare  the 
foundation  of  the  ordinance  a  mistake  and 
the  ordinance  void.  It  may  be,  in  a  mat- 
ter of  this  kind,  where  the  finding  of  tact 
la  merely  •  premise  to  laying  down  a  rule 
of  law,  that  this  court  has  power  to  form 
its  own  Judgment  without  the  aid  of  a  Jury. 
Prentis  v.  Atlantie  Coast  Line  B.  Co.  211  U. 
a  210,  227,  53  L.  ed.  160,  ISO.  2B  Sup.  Ct 
Rep.  ST.  But  whatever  the  tribunal,  in 
questionB  of  this  Icind  great  caution  mnit 
be  used  In  orerniling  the  decision  of  the 
local  authorities,  or  in  allowing  it  to  be 
overmled.  No  doubt  this  court  has  gone  a 
certain  distance  in  that  direction.  Dobbins 
V.  Los  Angeles,  IDS  U.  S.  223L  40  L. 
cd.  109,  26  Sup.  Ct.  Rep.  18;  Locbner  r. 
New  York,  108  U.  S.  46,  53,  et  seq.,  40  L. 
ed.  037,  S42,  25  Sup.  Ct.  Rep.  530,  3  A.  & 
E.  Ann.  Cas.  1133.  But  it  has  expressed 
through  the  mouth  of  the  same  judge  who 
delivered  the  Judgment  in  the  case 
cited  the  great  reluctance  that  it  feels  to 
interfere  with  the  deliberate  decisions  of 


Uie  highest  court  of  the  state  whose  people 
are  directly  concerned.  Welch  v.  Swasey, 
214  U.  S.  ei,  100,  63  L.  ed.  023,  930,  20 
Sup.  Ct  Rep.  667.  Tbe  reluctance  must  be 
redoubled  when,  as  here,  the  opinion  of  tliat 
court  confirms  a  specific  determination  con- 
ing the  same  spot,  previously  reached 
by  the  body  that  made  the  law.  See  French 
Barber  Asphalt  Paving  Co.  ISl  U.  S. 
324,  341,  45  L.  ed.  S70,  SOS,  21  Sup.  Ct 
Rep.  S25;  Smith  v.  Worcester,  1S2  Maas. 
232,  234,  235,  SS  L.R.A.  723,  06  N.  E.  40. 

But  the   propriety  of   deferring    a    good 
deal  to  the  tribunals  on  the  spot  is  not  the 

ily  ground  for  caution.  If  every  member 
of  this  bench  clearly  agreed  that  burying 
grounds  were  centers  of  safety,  and  thought 
the  board  of  supervisors  and  tbe  supreme 
court  of  California  wholly  wrong,  it  would 
not  dispose  of  the  caee.  There  are  other 
things  to  he  eonsidered.  Opinion  still  ma; 
be  divided,  and  if,  on  the  bypotliesis  that 
the  danger  is  real,  the  ordinance  would  be 
valid,  wa  should  not  overthrow  it  merely  lie- 
cause  of  our  adherence  to  tbe  other  belief. 
Similar  arguments  were  pressed  upon  this 
irt  with  regard  to  vaccination,  but  they 
did  not  prevail.  On  the  contrary,  evidence 
that  vaccination  was  deleterious  was  held 
properly  to  have  been  excluded.  Jacobson 
7.  Maasachusetto,  107  U.  S.  II,  40  L.  ed. 
643,  26  Sup.  Ct.  Rep.  368,  3  A.  ft  E.  Ann,  , 
Cas.  706,  B.  0.  133  Mass.  242,  07  L.R^  S 
036,  06  N.  E.  710.  Bee^tis  v.  Parker,  1S7  > 
"  a  OOS,  608,  609,  47  L.  ed.  323,  327,  3S8, 
Bup.  Ct  Rep,  IBS.  Again,  there  maj 
have  been  other  grounds  fortifying  the  ordi- 
le  besides  those  recited  in  the  preamble. 
And  yet  again,  the  extent  to  which  legis- 
lation may  modify  and  restrict  the  uses  of 
property  consistently  with  the  Constitution 
is  not  a  question  for  pure  abstract  theory 
alone.  Tradition  and  the  habits  of  the 
community  count  for  more  than  logic. 
Since,  as  before  the  making  of  constitu- 
tions, regulation  of  burial  and  prohibition 
of  it  in  certain  spot*,  especially  in  crowded 
cities,  have  been  familiar  to  the  Western 
world.  This  is  shown  sufBciently  by  the 
eases  cited  by  the  court  below;  e.  g^  Coatoi 
V.  New  York,  7  Cow.  S86;  Kincaid's  Ap- 
peal, eo  Fa.  411,  6  Am.  Rep,  S77;  Sohior 
V.  Trinity  Church,  109  Maas.  1,  21 ;  Carpen- 
ter T.  Yeadon,  86  C.  C.  A.  122,  168  Fed. 
76S.  The  plaintiff  must  wait  until  there  ia 
a  change  of  practice,  or  at  least  an  estab- 
lished consensus  of  civilized  opinion,  before 
it  can  expect  this  court  to  overthrow  the 
rules  that  the  lawmakers  and  the  court  of 
his  own   state  uphold. 

Judgment  aHlnned. 
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HAWAIIAN  TRUST  COMPANY.  United, 
ct  *!.,  Eiecuior, 

T. 

HANNAH  MARTIN  VON  ROUT  et  «!, 
Traateea  under  Ute  Will  and  of  tb«  Bstatc 
of  Jamea  Campbell,  Deceased,  et  al.  (Nol 
106.)t 


BAUE.) 
(No.  107.) 

Wills  (|  684*)— Davis*  of  Incojnc— Tnnt 

or  E.tJoniEiTi. 

The  widow  is  not  entitled  to  any  part  of 
the  income  from  her  deceased  husband's 
ipal^  before  the  same  oomee  into  the  exec- 
nton'  huid*  as  truateea  under  a  will  di- 
recting the  executors,  who  are  also  named 
aa  trustees,  to  obtain  a  decree  of  distribu- 
tion, as  soon  ai  may  be,  and  devising  the 
reeEdue  of  the  testator's  estate,  not  liefora 
otherwise  devised  or  bequeatiied,  to  the 
tnMteea  living  at  tbe  date  of  the  decree  of 
diatribution,  who,  "with  respect  to  all  prop- 
er^ which  shall  be  ao  distributed  to  them," 
are  to  reduce  the  same  to  possession  and 
manage  it,  collecting  the  renta  and  income, 
and  keeping  lepaTate  the  accounts  pertain- 
log  to  the  realty,  and  to  pay  over  to  the 
widow,  in  lieu  of  dower,  one  third  of  the 
lucnma  of  the  "realty  laat  aforestiid." 

CBd.  Note.— For  other  ranH,  BM  Wllla,  Crot. 
Sic  I  IS3S:    D«.   Dig.  I  «84.*J 

[Nos.  lOe,   107.] 

Argued  January  Zfi,  1910.     Decided   FA- 

marr  21,  1010. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  daurees 
•fflrming  decrees  of  tbe  Circuit  Court  of 
the  First  Judicial  Circuit  in  that  tarritoT7, 
In  suits  to  eonatrue  a  will,  holding  that  the 
teatator's  widow  was  not  entitled  to  any 
part  of  the  Income  from  realty  until  the  same 
came  Into  the  trustees'  hands.     Ai&rmed. 

8m  same  ease  below.  No.  10S,  IS  Haw, 
34,  on  rehearing,  18  Haw.  BGS;  No.  107,  18 
Haw.  342. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Aldls  B.  Browne,  Alexander 
Brltton,  Evans  Browne,  Sidney  M.  Ballow, 
Haaon  V.  Prosser,  Rabbins  B.  Anderson,  F. 
K  Thompson,  and  C.  F.  Clemona  for  appel- 
Unt 

Messrs.  E.  M.  W«tson,  W.  L.  Stanley, 
Henry  Holmes,  and  C.  H.  Olson  for  appel- 
Sleaa. 

?    ,Ur.  Justice  Holmes  delivered  the  opin 
Ion  of  the  court: 

These  are  bills  in  equity,  brought  by  the 
respondents,    trustees    under    the    wilt    of 


James  Campbell,  for  Inatruettona  as  to  the 
meaning  of  a  clause  in  the  will.  James 
Campbell  died  on  April  21,  1900,  leavinr; 
large  amounts  of  real  and  personal  proper* 
HU  wiU  was  proved  on  June  26,  ISOQ. 
By  it  the  same  persons  were  made,  first, 
esecutora,  and  afterwards  trustees.  On 
July  3,  190S,  a  decree  of  distribution  was 
made,  discharging  tho  executors,  and  order- 
ing them  to  turn  the  property  over  to 
themselves  as  trustees.  The  testator  left 
a  widow  and  children,  and  the  qiieation  be- 
fore the  court  is  whether  the  widow,  tha 
appellant,  is  entitled  to  any  part  of  the  in* 
come  from  realty  before  the  same  came  to 
the  truateea'  hands.  The  bill  in  No.  lOS 
originally  raised  other  questions,  but  the 
widow  is  the  only  appellant,  and  what  wo 
have  stated  is  the  single  matter  here.  The 
supreme  court  decided  against  the  appel* 
lant  on  the  merits  in  106,  the  principal  eas*. 
IS  Haw.  34.  Tbe  bill  in  107  waa  filed  after 
the  decree  in  106,  on  the  notion  that  the 
decree  did  not  (ix  tbe  time  when  the  widow's 
Income  from  realty  began.  The  supreme 
court  regarded  the  matter  aa  res  judicata, 
but  discussed  the  merits  again,  and  then  af- 
firmed a  decree  dismissing  the  bilL  18 
Haw.   342. 

By  the  first  clause  of  the  will,  the  exeo- 
utors  were  to  reduce  all  the  estate,  real 
and  personal,  to  possession,  to  collect  tha 
Income  thereof  "pending  the  distribution 
thereof,"  as  thereinafter  provided,  and  to 
have  the  value  adjudged.  By  the  second, 
they  were  to  pay  the  debts  and  funeral 
expenses.  By  the  third,  there  was  gtvan 
to  the  widow  a  sum  of  money  equal  to  one 
third  of  the  value  of  the  personal  property 
only,  adjudged  aa  above,  after  payment  of 
debts,  etc  This  sum  was  to  be  paid  in 
caah,  and  if  the  condition  of  the  estate 
should  not  warrant  the  payment  of  the 
whole  at  one  time,  then  It  was  to  be  paid 
"as  rapidly  as  the  income  and  interests  of 
my  estate  shall  permit,  without  the  sals  S 
of  any  real  estate,  OT*the  sacrifice  of  any? 
personal  property,  as  a  means  of  raising 
such  sum,  but  provided  that  the  entire  sum 
be  paid  within  two  years  from  the  dato 
of  my  decease,  and  no  deferred  payments 
shall,  within  said  period  of  two  years,  draw 
any  interest."  The  fourth  clause  gives  th« 
use  aiid  occupationof  the  testator's  dwelling 
house  and  grounds,  furniture,  horses,  car- 
riages, etc.,  to  the  widow,  and  to  the  ehlldrsn 
so  long  as  they  remain  unmarried,  and  the 
executors  or  trustees  are  to  keep  the  house 
and  grounds  in  suitable  oonditlon  and  re* 
psJr  at  tbe  chargs  of  the  estate;  with  (nr* 
thar  details.     The  fifth  eUoaa  dlraaU  th» 
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CMCutors  to  pay  to  the  widow,  "for  th* 
UM  of  herielf  a.aA  oni  children,  aa  a  family 
allowance,  such  sum,  month]]',''  a«  may  be 
decreed  by  the  probate  court,  and  the  trus- 
teea,  after  entering  upon  their  functions, 
•n  to  make  such  further  proTiaion  for  the 
maintenance  of  the  children  aa  is  therein- 
after directed.  By  the  eixth  clauEc,  after 
aatiafying  the  eecond  and  third,  the  eiecu- 
tora  "shall,  as  soon  as  may  be,  conclude  the 
probate  proceedinES  hereunder,  and  obtain 
a  decree  of  distribution  of  my  estate,"  and 
the  teatator  gives  to  the  trueteea  and  to 
those  living  and  resident  within  the  Ha- 
waiian Islands  at  the  date  of  eucb  decree, 
all  the  residue  of  the  estate  not  befora 
otherwise  devised  or  bequeathed. 

The  trusts,  so  far  as  material,  after  a 
further  provision  in  clause  seven  ns  to  the 
bouse  and  grounds  and  their  contents,  ara 
aa  follows:  "Eighth.  With  respect  to  all 
property  which  shall  be  so  distributed  to 
tbem,"  except  that  mentioned  in  seven,  the 
trustees  are  to  reduce  it  to  possession  and 
manage  it,  paying  charges  and  their  own 
commissions.  "And  to  collect  all  the  rents. 
Issues,  profits,  income,  and  revenue  thereof 
.  .  .  and  to  invest  and  reinvest,  and 
keep  Invested,"  and  at  will  to  cliange  tha 
Investment  of  any  and  all  moneys  that 
■ball  come  to  their  hands  by  virtue  hereof," 
not  otherwiae  specially  disposed  of,  "and 
to  segregate,  and  keep  separate  and  apart 
(during  the  life  of  my  wife)  the  account* 
of  and  pertaining  to  the  realty  of 
^  Mtat«  from  the  accounts  pertaining  to  any 
g  and  all  other  thereof."  "Ninth.  And  from 
*  and  out  of  the  net  income,  rente,  issue*, 
and  profits  of  and  from  the  realty  last  afore- 
said, laid  trustees  shall  pay  the  equal  ona 
third  part  or  portion  thereof,  In  semian- 
nual or  (at  the  discretion  of  said  trustees) 
more  frequent  payments,  to  my  aaid  wife, 
for  and  during  the  remainder  of  her  natural 
life."  Habendum  to  her  absolutely.  By  tha 
tenth  ehiuae  the  remaining  two  thirds  of 
the  net  Income  "from  said  realty"  are  given 
to  the  children,  with  a  proviso  for  thiir 
minority  and  making  surplua  revenues  capi- 
tal. Finally,  the  sixteenth  clause  states 
that  the  provision  made  for  the  widow  "is 
intended,  and  shall  be  by  her  accepted  (If 
at  all),  in  lieu  and  full  satisfaction  of  her 
dower  interest  in  my  estate." 

It  will  be  seen  from  the  dates  of  the  pro- 
bate of  the  will,  June  26,  1600,  and  of  the 
decree  turning  over  the  property  to  the 
trustees,  July  3,  1906,  that  probably  a 
longer  time  was  taken  to  finish  the  admlu- 
istration  than  the  testator  expected,  and 
that  if  the  widow  did  not  have  a  right  to 
her  third  of  the  income  from  the  real  es. 
tate  until  in  fact  the  estate  went  to  the 
trustees,  she  will  lose  a  considerable  sum 


that  has  ascumnlated  In  the  meantime.  The 

las  is  made  the  more  aggravating  that  Uia 
itate  teem*  to  have  been  ready  for  distri* 
bntlon  on  February  10, 1902.  Nevertheles*, 
think  that  any  doubts  are  artificial, 
and  agree  with  the  supreme  court  of  Ha- 
waii that  the  language  of  the  will  is  too 
clear  to  admit  any  interpretation  but  one. 
It  is  said  that  the  provision  is  in  lieu 
of  dower,  and  that  the  will,  as  construed, 
leaves  her  worse  off  than  if  there  bad  been 
no  wilL  Whether  that  would  be  so  or  not, 
if  we  take  into  account  that  she  is  one  of 
the  executors  and  trustees,  getting  her 
share  of  the  commissions,  we  do  not  know, 
or  think  of  much  importance.  The  testator 
seems  to  treat  it  as  an  open  question 
whether  she  will  accept  the  provision.  How- 
ever that  may  be,  the  words  are  explicit. 
The  eighth  clause  purports  to  deal  only 
'itb  the  "property  which  shall  be  so  dis- 
tributed to  them."  That  phrase  dominate* 
the  whole  clause.  It  Is  the  rents  "thereof"  ^ 
that  they  are  to  collect,  as  by  clause  on*  Jr 
the  executors  were  to  collect  alUincome  be-  • 
fore  distribution;  the  accounts  pertaining 
to  the  realty,  that  is  the  realty  so  distrib- 
uted to  them,  are  to  be  kept  separnte,  and 
the  ninth  clause  gives  the  widow  one  third 
of  the  Income  of  "the  realty  last  aforesaid.' 
It  is  argued  that,  under  the  earlier  claoses, 
the  realty  and  accrued  income  would  b* 
kept  intact,  and  that  It  is  reasonable  to 
suppose  that  the  testator  meant  his  wife  to 
have  one  third  of  the  income  of  the  land, 
as  tha  had  one  third  of  the  personalty.  It 
might  be  reasonable  to  suppose  io  if  the 
testator  had  not  declared  in  terms  what  be 
meant.  What  he  gave  was  not  one  third 
of  the  Income  [of  the  realty]  generally,  a* 
in  Lovering  t.  Minot,  S  Cush.  IGI,  and  aa 
it  waa  taken  to  be  by  the  probate  judge, 
but  one  third  of  the  income  of  the  realty 
"last  aforesaid,"— that  Is,  the  realty  dia- 
tributed  to  the  trustees.  It  was  one  third 
of  the  income  of  the  realty  in  the  hand*  of 
the  trustees,  the  income  collected  by  them 
from  it,  and  of  which  they  were  to  keep 
a  separate  account.  Perhaps  the  testator 
thought  that  the  family  allowance  provided 
In  clause  five  would  be  a  sulticient  substi- 
tute during  the  relatively  short  time  for 
which  he  thought  that  the  administration 
would  last.  Perhaps  he  did  not  think  of 
the  event  that  has  happened  at  all.  It 
would  seem  that  the  widow  had  herself 
partly  to  blame  for  tlie  delay  between  Feb* 
ruary  10,  1602,  and  July  3,  1906,  as  she 
wa*  an  executrix  and  trustee.  At  all 
events,  we  are  of  opinion  that  she  took 
no  income  from  real  estate,  eo  nomtn^,  be- 
fore July  3,  1005,  and  did  take  bar  sban 
from  that  date. 
Decree*  affirmed. 
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JKTKKNAL  UxvBnua  a  16*)  —  Oi^ouAB- 
OABWK— Abtificiai.  CoLOKaTiON— "Fan; 
raoM  AKTiriouL  Colobatiok." 
Oleomargarine  made  to  look  like  butter  of 
*  shade  of  fellow  by  the  nee  of  '/i  of  1  per 
eent  of  palm  oil,  a  vegetable  oil  recognized 
aa  a  possible  ingredient  by  tbe  act  of  August 
2,  1986  (24  Stat,  at  L.  20Q,  chap.  840,  U. 
S.  Comp.  Stat.  1901,  p.  222S|,  %  2,  is  not 
"free  from  artificial  coloration"  within  the 
meaning  of  tbe  proviao  in  g  8  of  tbat  act, 
•■  amended  by  the  act  of  May  9,  1602  (32 
Btat.  at  L.  1S4,  chap.  784,  S  S,  U.  S.  Comp. 
Btat  Bupp.  1909,  ^.  8S4),  imposing  a  leaser 
tas  on  (deomargerine  when  free  from  arti' 
floial  ooloration  that  causes  it  to  look  like 
butter  of  any  shade  of  yellow,  although  tbe 
addition  of  such  palm  oil  may  give  the  prod- 
uct a  slightly  better  grain  of  texture,  and  a 
slightly  better  physiological  effect  upoa 
those  who  eat  it,  where,  but  for  its  coloring 
power,  it  probably  would  not  have  been  used. 
IBd.  NotB.— For  otber  cues,  bh  Inlernsl  lUv- 
tam.  Dm.  DIs.  1  !«.•] 
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Argued  December  IS  and  14,  IQOS.    Decided 
February  21,  IBIO. 

"\N  A   CERTIFICATE   from   the   United 

'  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  presenting  three  qnestions 
•a  to  whether  oleomargarine  contsining 
palm  oil  is  artifidslly  colored  so  as  to  be 
■nbjeet  to  the  higher  rat«  of  taxation  pre- 
■cribed  by  the  Federal  statutes.  Tbe  first 
question  answered  in  the  affirmative.  The 
■eeoud  and  third  question!  not  answered. 

The  facte  are  stated  in  the  opinion. 

Ur.  John  Msymard  Harlan  for  Wm.  J. 
Uexley. 

Solicitor  General  Bowers  for  the  Col- 


?   cHr.  Justice  HoKennft  (teUverod  the  opin- 
ion  of  the  court; 

The  certificate  cannot  easily  be  condensed, 
therefore  w«  give  it  in  full    It  ia  as  tol- 

"In  this  ease,  which  has  been  argued  and 
nibmitted  to  this  court,  questions  of  law 
arise  concerning  which  the  court  desires  tbe 
instruction  and  advice  of  the  Supreme 
Court  of  the  United  States. 

"The  plaintiff  in  error  brought  suit  (at 
law)  in  the  trial  court  to  recover  the 
amount  paid  to  the  defendant  In  error,  as 
■oUeetor  of  internal  revenue,  under  con- 
■traint,  as  a  tax  of  10  cents  per  pound,  as- 
■Meed  by  the  eommisaioner  of  internal  rev- 


enue, for  the  manufacture  by  the  plaintiff 
in  error  of  284,998  pounds  of  oleomargarlna 
under  due  authority  to  engage  in  such  buri- 
less.  Issues  were  joined,  and,  upon  written 
itipulation  by  the  parties,  were  submitted 
to  the  court  for  trial  without  a  jury.  After 
hearing  tbe  testimony,  the  trial  court  mads 
and  filed  a  special  finding  of  facts  upon  the 
several  issues  so  submitted,  and  thereupon 
judgment  was  rendered  against  the  plain- 
tiff in  error,  whereof  reversal  is  sought  on 

"The  tax  in  controversy  of  It)  cents  per 
pound  purports  to  be  assessed  under  the 
provisions  of  S  3  of  the  act  of  Congress  ap-  ^ 
proved   Uay    9,    1902,    published   as    chap. « 
784.  32.Stat.  at  U  193,  194,  U.  S.  Comp.. 
Stat.  Supp.  1909,  p.  864;  and  the   present 
inquiry  involves  only  the  following  of  such 
finding  of  facte,  vi€.: 

"(J)  That  in  June,  1902  after  the  above- 
mentioned  enactment,  'the  commissioner  of 
internal  revenue  officially  promulgated  and 
published  and  issued  in  regular  course  by 
the  United  States  Treasury  Department, 
the  regulation  as  to  "artificial  coloration," 
in  language  as  follows  i 

"  'Regulation  as  to  Artificial  Coloration. 

"  'If,  in  the  production  of  oleomargarine, 
the  mixtures  of  compounds  set  out  in  the 
law  of  1S8S  are  used,  and  these  compounds 
are  all  free  from  artificial  coloration,  and 
no  artificial  eoloration  Is  produced  by  the 
addition  of  coloring  matter  as  an  independ- 
ent and  separate  ingredient,  a  tax  of  14  <>' 
1  cent  per  pound  only  wilt  be  collected,  al- 
though the  finished  product  may  look  like 
butter  of  some  shade  of  yellow.  For  ex- 
ample, if  butter  that  has  been  artificially 
colored  is  used  as  a  component  part  of  the 
flniihed-product  oleomargarine  ( and  that 
finished  product  looks  like  butter  of  any 
shade  of  yellow),  as  the  oleomargarine  ia 
not  free  from  artificial  coloration,  the  tax 
of  10  cents  per  pound  will  be  assessed  and 
collected.  But  if  butter  is  absolutely  free 
from  artificial  coloration  or  eotton-seed  oil 
free  from  artificial  coloration,  or  any  other 
of  the  mixtures  or  compounds  legally  used 
in  the  manufacture  of  the  finished- product 
oleomargarine  has  naturally  a  shade  of  yel- 
low  in  no  way  produced  by  artificial  colora. 
tion,  and  through  the  use  of  one  or  more 
of  these  nnartificially  colored  legal  compo- 
nent parte  of  oleomargarine  the  finished 
product  should  look  like  butter  of  any  shade 
of  yellow,  this  product  will  be  subject  to 
a  tax  of  only  ^  of  1  cent  per  pound,  as  It 
is  absolutely  free  from  artificial  coloration 
that  has  caused  it  to  look  like  butter  of 
any  shade  of  yellow.' 

"  "Which  said  "Regulation  as  to  Artificial 
Coloration,"  thenceforth  continued  to  be  the 
regulation  of  the  commissioner's  office  wfaen 
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ths   oleomargarine   hereinafter   referred   to 
■9  waB  made  and  sold  by  the  plaintiff.' 
'    •  "(2)  The  rulings  and  aeaeasnienta  in  qtiM- 
tion  bj  the  commiEBioner  of  internal  reve- 
nue were  made  in  1903. 

"(3)  'The  oleomargarine,  on  account  of 
which  said  assessinent  was  levied  bf  eaid 
commigsioner  of  internal  revenue,  and  said 
reduced  amoant  thereof  waa  required  by 
him  to  be  paid  b;  said  plaintiff,  was  com- 
posed of  oieo  oil,  lard,  milk,  cream,  ult, 
and  two  vegetable  oils  commont;  known  as 
cotton-seed  oil  and  palm  oil,  and  of  nothing 
else.  The  proportion  of  palm  oil  present  in 
•nid  oleomargarine  was  about  Vi  of  1  per 
cent  (1  per  cent)  of  the  total  volume  of  said 
oleomargarine.  Palm  oil  is  a  pure  vegetable 
oil  derived  from  the  fruit  of  palm  trees, 
which  grow  in  certain  parts  of  Africa,  and 
has  about  the  consistence  of  pure  hutter. 
P»lm  oil  consists  almost  entirely  of  palma- 
tlne  and  olein,  which  are  the  chief  constitu- 
enta  of  pure  butter.  Palm  oil  is  perfectly 
wholesome,  is  readily  digested,  and  has  long 
been  used  as  an  article  of  food  in  countries 
where  It  is  produced.  Palm  oil  was  success- 
fully employed  In  oleomargarine  prior  to 
Uay,  1902,  and  Is  a  proper  constituent  of 
oleomargi:riLie.  The  oleomargarine  involved 
tn  tbii  suit  looked  like  butt«r  of  a  shade  of 
yellow,  and  such  resemblance  to  butter  of 
a  shade  of  yellow  was  caused  by  the  pre»- 
enoe  of  the  palm  oil  used  in  said  oleomar- 
garine, and  the  levy  of  said  asaeisnient 
by  said  commissioner  of  internal  revenue 
was  based  upon  and  because  of  such  resem- 
blance to  butter  of  a  shade  of  yellow,  re- 
sulting from  such  use  of  palm  oil  In  said 
oleomargarine.  In  addition  to  coloring  the 
oleomargarine  in  resemblance  to  butter,  the 
palm  oil  probably  gives  to  the  oleomarga- 
rine slightly  better  grain  of  texture,  causing 
it  to  act  more  like  butter  in  the  frying 
pan,  and  it  also  caused  said  oleomargarine 
to  have  a  better  physiological  effect  upon 
the  persona  who  ate  it;  but  such  function 
of  the  palm  oil,  other  than  as  coloring  mat- 
ter, was  slight,  and  but  for  the  coloring 
imparted  to  the  oleomargarine  would  not 
probably  have  been  actually  used  in  its 
manufacture. 

"Upon   the   foregoing   facts,— distinguish - 

^  Ing   the   case   from   that  presented   In  Cliff 

g  T.  United  States,  195  U.  S.  1E9,  49  L.  ed. 

*  139,  26  Sup.  Ct.  Rep.  1,  as  we.understand 

the  facts  there  reported. — the  questions  of 

law  concerning  which  this  court  desires  the 

instruction  and  advice  of  the  Supreme  Court 

are  these: 

"First.  With  the  oleomargarine  caused 
to  took  like  butter,'  by  the  use  of  natural 
palm  oil  as  one  of  the  ingredients, — 'a  pure 
vegetable  oil,'  named  in  the  statute  as  an 
In^edient    of    oleomargarine, — which    not 


only  gives  the  coloration  sought  for  the 
finished  product,  hut  otherwise  (in  some  de- 
gree] improves  the  texture,  quality,  and 
bealthfulness  of  the  oleomargarine,  can  such 
use  be  denominated  'artificial  coloration,' 
within  the  terms  and  meaning  of  the  stat- 
ute referred  to,  fixing  the  rate  of  taxation! 

"Second.  For  the  purpose  of  assessing  the 
statutory  tax  on  the  oleomargarine  de- 
scribed in  the  first  question,  Is  the  rate  of 
taxation  dependent,  either  (1)  upon  the 
ratio  which  the  quantity  of  palm  oil  used 
bears  to  the  other  ingredients,  or  (2)  ths 
extent  or  ratio  of  other  benefits  than  that 
of  coloration  given  by  the  palm  oilT 

"Third.  Can  the  fact  that  the  mannfae- 
turer  intended  and  used  the  palm  oil  for 
coloration  of  the  oleomargarine  enter  into 
the  determination  of  the  amount  taxable 
under  the  statute!" 

It,  as  it  will  be  observed,  is  implied  in 
the  certificate,  and  it  Is  also  contended  at 
bar,  that  the  facts  of  this  case  distinguish 
it  from  Cliff  v.  United  States,  supra.  What 
the  decision  was  in  that  case,  therefore,  be- 
come* the  Srst  subject  of  inquiry.  And  an 
element  of  that  inquiry  is  the  act  of  Con- 
gress under  which  the  tax  In  controversy 
was  imposed,  of  which  Si  2  ond  8  are  only 
necessary  to  quote: 

"Sec.  2.  That,  for  the  purposes  of  this 
act,  certain  manufactured  substances,  cer- 
tain extracts,  and  certain  mixtures  and 
compounds,  including  such  mixturas  and 
compounds  with  butter,  shall  be  known  and 
designated  as  'oleomargarine,'  namely:  All 
substances  heretofore  known  as  oleomarga- 
rine, oleo,  oleomargarine  oil,  butterine,  lard- 
ine,  suiue,  and  neutral  j  all  mixtures  and 
compounds  of  oleomargarine,  oleo,  oleomar-  m 
garine  oil,  butterine,  lardine,  sulne,  and  3 
toeutral;  all  lard  extracts  and  tallow  ex-  * 
tracts;  and  all  mixtures  and  compounds  of 
tallow,  beet  fat,  suet,  lard,  lard  oil,  vegeta- 
ble oil,  anotto,  and  other  coloring  mattar. 
Intestinal  fat,  and  offal  fat  made  in  imita- 
tion or  semblance  of  butter,  or,  when  so 
made,  calculated  or  intended  to  be  sold  M 
butter  or  for  butter."  [Act  of  August  Z, 
1886,  24  But.  at  L.  209,  chap.  840,  U.  B. 
Comp.  SUt.  1901,  p.  222S.] 

Sec.  8.  That  upon  oleomargarins  which 
shall  be  manufactured  and  sold,  or  removed 
for  consumption  or  use,  there  shall  be  aa- 
sessed  and  oollected  a  tax  of  10  cents  per 
pound,  to  be  paid  by  the  manufacturor 
thereof;  and  any  fractional  part  of  a  pound 
in  a  package  shall  be  taxed  as  a  pound: 
provided,  when  oUomargarin*  is  /res  from 
artificial  eoloration  that  eauee*  it  to  look 
like  fruiter  of  any  sAwts  of  j/tUtte,  said  tarn 
thall  5«  %  o/  1  emt  per  pouHd"  [iUlies 
ounj.   [Aet  ot  August  2,  1886,  as  amended 
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11*7  *.  1>0>.  S2  But.  at  L.  194,  ebap.  784, 
i  S,  U.  8.  Camp.  BUt  Supp.  1909,  p.  884.] 
The  defendant  in  that  ca>e  vu  charged 
with  having  lenowinglj  purchased  and  re' 
oeived  for  Bale  oleomargarine  which  had  not 
been  properly  stamped  according  to  law. 
It  waa  shown  that  out  of  IGO  ounces  of 
which  the  compouna  waa  composed,  only 
IVi  ounoea  were  palm  oil,  and  the  following 
ruling  of  the  oommiuioner  waa  introduced 
in  evidence: 

"Thii  office  rules  that  where  so  minute 
and  LnOnitesimal  a  quanti^  of  a  vegetable 
<ul  is  used  in  the  matiufaetnre  of  oleomar- 
garine as  is  proposed  to  ba  used  in  palm 
oil,  and  through  ita  nae  tha  finiihad  product 
looks  like  butter  of  anj  shade  of  yellow, 
it  eaanot  be  considered  that  the  oil  is  used 
with  the  purpose  or  intention  of  being  a 
bona  flde  eonstituent  part  or  element  of 
the  product,  but  is  used  solely  for  the  pur- 
poaa  of  producing  or  imparting  a  yellow 
color  to  the  oleomargarine,  and,  therefore, 
that  the  oleomargarine  to  colored  is  not 
free  from  artificial  coloration,  and  becomes 
■abject  to  the  tax  of  10  cents  per  pound." 
^  The  eontention  was  that  Congress  having, 
>•  in  I  Z,  defined  oleomargarine  to  eonsist  of 
■  certain  substances,  the  color*which  resulted 
from  the  use  of  such  substances,  or  any 
flf  them,  was  a  natural,  not  an  artificial, 
aoloratitm.  The  eontention,  and  the  argu- 
Bwnt  of  aounael  to  aupport  it,  was  given 
at  length,  so  that  its  full  extent  and 
strength  should  be  shown.  Among  other 
tUngs,  this  was  said:  "Howsoever  minute 
may  ba  the  quantity  of  palm  oil  used,  it  is 
■one  the  lesa  a  vegetable  oil,  a  statutory, 
ar,  BO  to  speak,  a  natural,  ingredient  of 
oleomargarine,  and  displaces  in  the  flniahed 
product  an  equal  volnme  of  some  other 
statutory  ingredient  of  oleomargarine,  as, 
for  instance,  cotton-seed  oil.'  And  it  was 
argued  that  the  statute  conferred  "^o  power 
upon  the  commissioner  to  prescribe  the  for- 
mula for  the  manufacture  of  oleomargarine, 
or  the  proportion  of  the  different  ingre- 
dients, or  to  exclude  any  ingredient  exoept 
npon  the  ground  of  its  being  deleterious  to 
health-"  The  argument  could  not  be  mis- 
understood or  evaded.  It  asserted  the  pur- 
ity of  the  oleomargarine  under  the  law,  and 
that  Its  color  came  from  ita  purity,  not 
from  any  illegal  addition  to  It.  The  con- 
tention, therefore,  was  direct,  and  unquali- 
fl«d  by  any  consideration  of  the  relative 
quantity  of  the  Ingredienta.  Its  force  was 
reeognlied,  but  it  was  nevertheless  rajectad, 
and  in  reply  it  was  pointed  out  that  the 
statute  was  not  enacted  to  permit  the  man- 
nfaeture  of  oleomargarine,  but  to  prevent 
ha  sale  "as  and  for  butter."  And  It  was  de- 
cided "that  when  any  substance,  although 
named  as  a  possible  ingredient  of  oleomar* 


garine,  substantially  serves  only  the  fune> 
tion  of  coloring  the  mass,  and  so  as  to 
cause  the  product  to  'look  like  butter  of 
any  shade  of  yellow,'  It  la  an  artificial  col- 
omtion."  It  was  stated  that  palm  oil  is 
a  vegetable  oU,  and  one  of  the  substances 
authorixed  to  be  used  by  g  2  in  the  compo- 
sition of  oleomargarine.  But  this,  it  waa 
added,  did  not  exempt  the  product  from  the 
higher  tax  if  the  palm  oil  or  any  other 
"statutory  ingredient,"  to  use  the  phrase 
of  counsel,  was  used  only  for  coloring.  The 
statute  was  carefully  analyi;ed,  and  the 
words,  "and  other  coloring  matter,"  in  S  2, 
were  declared  to  have  an  obvious  purpose. 
"It  was  to  prerent,"  It  was  said,  "excluding  a 
from  the  operation  of  the*statut«  anything  • 
in  its  nature  oleomargarine  [that  is,  to  ex- 
empt from  the  higher  tax  anything  in  its 
nature  oleomargarine]  by  the  addition  of  a 
substance  not  in  reality  an  ingredient,  bnt 
serving  substantially  only  the  purpose  of 
coloring  the  product  to  cause  it  to  look  Ilka 
butter."  And  it  waa  further  aaid:  "Tha 
fact  that  one  of  the  ingredients  of  this  com* 
pound  is  palm  oil  does  not  show  that  such 
oil  doea  anything  else  than  color  the  prod- 
act  composed  of  other  ingredients,  and  if 
it  does  substantially  only  this,  it  ia  right- 
fully styled  an  artifldal  coloration."  Thia 
language  bringa  us  to  the  point  of  distinc- 
tion between  that  caae  and  the  case  at  bar. 
It  is  put  beyond  controversy  that  oleomar- 
garine may  ba  subject  to  the  higher  tax 
though  its  color  result  from  a  "statutory 
ingredient."  To  reiieTe  from  such  eonaa> 
quence  the  ingredient  must  be  there  in  sub- 
stantial quantity, — in  quantity  substantial 
enough  to  contribute  to  the  product  some- 
thing more  than  color.  And  thia,  it  Is  in- 
sisted, tha  palm  oil  does  in  the  ease  at  bar, 
and  the  ease  ia,  therefore,  it  ia  further  in- 
aiated,  distinguished  from  the  Cliff  Case. 
Tha  oontantion  is  that  the  defendant  in  tha 
Cliff  Case  "stood  upon  the  narrow  proposi> 
tlon  that  palm  oil  being  a  vegetable  oil, 
and,  therefore,  being  a  statutory  ingredient 
of  oleomargarine,  it  made  no  difference 
whether  the  amount  of  it  used  was  small 
or  large,  or  whether  the  sole  purpoee  of  its 
use  was  to  impart  the  desired  color ;  colora- 
tion due  to  its  use  was  not,  within  the 
meaning  of    the   statute,    'artificial    colora- 

It  is  further  urged  that  "Cliff  made  no 
effort  whatever  to  shot*  what,  if  any,  were 
the  effects  of  palm  oil  upon  tha  oleomarga- 
rine other  than  giving  color  to  it,"  but  ad- 
mitted, for  the  purpose  of  the  case,  "that 
the  fole  and  only  function  of  the  palm  oil 
was  to  make  the  oleomargarine  'look  like 
butter  of  a  shade  of  yellow.' " 

He  did  not  show,  as  he  might  have  shown, 
it   is  further   urged,   "what   are   found  as 
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fftcta  in  Uila  oue,  namelr:  that  palm  oil  in 
^tta  nature  fa  niftable  for  food;  that,  for 
■A  man]'  yean  prior  to  1902,  it  bad  been  uaed 
■  for  food,  and  that,  when  *Ba  used,  it  waB 
found  healthful  and  digeatible;  and  tbat 
palm  oil  had  beeen  Bucceaafully  used  In  oleo- 
margarine prior  to  Hay  S,  1908,  the  dat« 
of  the  paasage  of  the  amendment  which,  for 
the  first  time,  made  the  tax  upon  oleo- 
margarine that  M  free  from  artificial  colora- 
tion smaller  than  the  tax  upon  oleomarga- 
rine that  iff  not  free  from  artificial  colora- 
tion. Prior  to  May  9,  1902,  all  oleo- 
margarine was  taxed  under  the  original 
oleomargarine  law  passed  In  1886,  at  the 
rate  of  2  oenta  per  pound,  regardless  of 
whethar  it  was  free  or  not  free  from  arti- 
ficial coloration." 

Are  these  contentions  sustained  by  the 
facts  certified?  Do  they  show  that  the 
palm  oil  has  lubstantially  any  other  pur- 
pose than  to  color  the  producti  It  is  cer- 
tified that  palm  oil  U  a  purely  v^etable 
oil,  "is  perfectly  wholesome,  is  readily  di- 
gested, and  has  long  been  used  as  an  arti- 
ole  of  food  in  countries  where  it  is  pro- 
duced." These  are  useful  qualities,  un- 
doubtedly; and  the  extent  of  their  eontribu- 
tion  by  the  presence  of  ^  of  1  per  cent  of 
palm  oil  is  attempted  to  be  estimated.  It 
Is  the  ingredient,  the  certificate  says,  that 
gives  to  the  oleomargarine  a  "shade  of  yel- 
low" and  makes  it  resemble  butter;  that  Is, 
enables  it  to  seem  what  It  is  not,  and  so 
far,  at  least,  to  defeat  the  purpose  of  the 
law  against  coloration.  And  the  certificate 
farther  recites  that,  "in  addition  to  coloring 
the  oleomargarine  In  resemblance  to  butter, 
the  palm  oil  probably  gives  to  the  oleomar- 
garine slightly  better  grain  of  textnre, 
causing  it  to  act  more  like  butter  in  the 
frying  pan,  and  it  also  caused  said  oleo- 
margarine to  have  a  better  physiological  ef- 
fect upon  the  persons  who  ate  it;  but  such 
function  of  the  palm  oil,  other  than  as  col- 
oring matter,  was  slight,  and  but  for  the 
coloring  imparted  to  the  oleomargarine 
would  not  probably  been  used  in  its  mann- 

We   do   not   think   these   facts   take  the 
ease   out   of   the   ruling  in   the   ClifC  Case. 
There  is  no  more  substantial  contribution 
of  character  to  the  compound  In  this  case 
than   in   that.      The   amount   of    palm    oil 
s  used   in   that   case   was   something   greater 
JJ  than   in   this,   and   the   purpose   of   its   use 
•  was  the  same.     It,  of^course,  added  what- 
ever qualities  It  possessed  and  could  exist 
in  a  fraction  of  1  per  cent  of  the  product 
of  which  it  made  a  part.    Thie  did  not  need 
explicit  statement,  and  it  gains  nothing  now 
by    explicit    statement.      What    effect    Is 
elumed  for  itt    It  gives,  it  is  said,  a  slight- 
ly better  grain  of  texture,  a  better  physi- 


ological effect  upon  those  who  eat  it.  But 
those  effects  are  "slight,"  it  is  certified. 
What  is  meant  by  "slight  1"  It  ia  the  word 
of  a  rather  indeterminate  meaning.  It  usu- 
ally implies  unimportance  or  insignificance, 
and  ia  practically  given  tbat  meaning  in  the 
certificate.  The  palm  oil,  it  is  certified, 
contributes  so  little  to  the  value  or  quality 
of  the  oleomargarine  that,  hut  for  its  color- 
ing power,  it  would  not  be  used.  It  may 
he,  as  eonnael  aaya,  that  the  motive  of  its 
use  cannot  make  it  illegal,  and  that  one 
cannot  become  an  offender  againit  the  law 
by  doing  what  It  permits.  But  the  ques- 
tion here  it  not  what  the  law  permits. 
That  was  decided  in  the  Cliff  Case.  The 
question  here  is  whether  we  shall  exagger- 
ate a  slight  use  of  a  "statutory  Ingredienf* 
into  a  substantial  nee  of  it,  and  by  doing 
so  bring  its  use  within  the  permission  of 
the  statute,  and  relieve  the  product  of 
which  it  is  a  "slight"  part  from  a  tax  of 
10  cents. 

We  have  so  far  considered  this  case  on 
the  authority  of  the  Cliff  Case,  deeming  it 
unnecessary  to  repeat  the  reasoning  of  the 
latter,  aa  though  the  question  was  res  in- 
tegra.  It  may  be  well,  however,  to  develop 
the  argument  of  counsel  somewhat  further. 
It  is  presented  in  a  summary  way  in  the 
following  syllogism: 

"First  premise:  Color  due  to  the  use  of 
an  authorized  food  ingredient,  not  artificial- 
ly colored,  ia  not  artificial  coloration.  (Uo- 
Cray  v.  United  States,  IBS  U.  S.  27,  «>  L. 
ed.  78,  Si  Sup.  Ct.  Rep.  769,  1  A.  &  S. 
Ann.  Gas.  BSl.) 

"Second  premise:  Palm  oil,  being  a  Tege- 
tabte  oil,  suitable  for  food,  and  its  nature 
such  as  to  make  oleomargnrine  suitable  for 
food,  and  being  itself  not  artificially  col- 
ored, is  an  authorized  food  ingredient. 
{Cliff  Case.) 

"Conclusion:  Therefore  color  due  to  tliei. 
use  of  palm  oil  is  not  artificial  coloration."  § 
•  The  premises  and  conclusions  are  assumed  * 
by  ignoring,  not  by  following,  the  cases 
cited  to  support  them.  The  error  arises  by 
making  the  term  "authorized  food  ingredi- 
ent" unqualified,  and  by  disregarding  what 
the  Cliff  Case  makes  essential.  The  quality 
of  suitableness  for  food  of  an  ingredient 
is  made  determinative,  and  wholly  deter- 
minative, disregarding  its  quantity,  ita  re- 
lation and  proportion  to  other  Ingredients; 
and  this,  counsel  indeed  contends  for,  and 
is  the  proposition  presented  in  the  second 
question  certified.  But  the  contention  con- 
travenes the  rule  in  the  Cliff  Case,  where 
the  distinction  was  made  between  the  mere 
addition  of  an  authorized  food  ingredient 
and  its  service  in  the  compound  for  some- 
thing more  substantial  than  coloration.  Wa 
now  repeat  it.    Any  other  rule  would  ^v* 
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too  usr  a  wa7  to  evade  the  Btfttote,  ftnd 
make  it*  purpose  jrield  not  t«  what  is  ee- 
Mutuil  to  tbe  manufacture  of  oleomarga- 
rine, but  what  is  noneuential;  and  render 
«  law  which  was  intended  to  prevent  de- 
ception an  eaaj  means  to  aecompIiBh  it. 

We  are  not  called  upon  to  conaider 
whether  the  first  premise  of  eounael'a  syl- 
It^sn  is  sustained  by  MoCray  v.  United 
States,  supra,  but  we  ars  concerned  to 
say,  to  meet  a  contention  of  counsel,  that 
it  will  not  be  put  into  antagonism  with 
the  Clifi!'  Case  by  the  meaning  we  have 
given  the  latter.  On  the  contrary,  the  eases 
■upport  each  other.  In  both,  this  court  de- 
clined to  follow  argumenta  based  upon  ths 
mere  letter  of  the  statute,  in  destruction  of 
its  manifest  intention.  The  contention  In 
Um  McCray  Case  was  that  butter,  whether 
artifioially  colored  or  not,  was  an  author- 
ised ingredient  of  oleomargarine,  and,  when 
added  to  oleomargarine,  made  It  free  from 
artificial  coloration.  This  was  pronounced 
KB  "obvious  non  aequitur."  The  product, 
it  waa  said,  would  be  "oleomargarine,"  but 
it  would  not  be  "oleomargarine  free  from 
artificial  coloration  within  the  intendment 
«f  the  proviso"  of  g  2. 

It  follows  from  these  views  that  the 
flrst  question  certified  must  be  answered  in 
the  affirmative;  the  second  and  third  ques- 
tions do  not  caU  for  specific  answers  on  this 
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CO011TS  (i  3S2*)  — Appeal  fbou  Cibcdit 
COUBT  OF  Apfkals— Bamkbuftci  Cabk. 
A  decision  of  a  circuit  court  of  appeals 
that  certain  creditors  from  whom  a  bank- 
rapt  obtained  goods  by  fraud  were  entitled 
to  preferential  payment  of  their  claim,  pre- 
■ented  by  an  intervening  petition  after  their 
further  prosecution  of  an  action  of  replevin 
•gainst  a  receiver  appointed  by  a  state  c 
bad  been  enjoined  by  the  bankruptcy  c( 
is  not  reviewable  in  the  Federal  Supreme 
Court,  as  involving  a  question  which  would 
BQstain  a  writ  of  error  to  a  state  court,  be- 
cause the  replevin  suit  in  the  state  court 
was  considered  by  the  circuit  court  of  ap- 
peals as  showing  the  purpose  of  the  creditors 
to  rescind  the  sale  of  the  goods  replevied, 
and  as  a  mean*  of  identifying  what  part  of 
the  goods  sued  for  was  in  the  posBPSsion  of 
the  state  court,  and,  afterwards,  what  pro- 
ceeds of  sales  went  into  the  poBseasion  of 
the  bankruptcy  court  under  an  order  of  the 
state  court  for  the  delivery  of  the  property 
to  the  receiver  in  bankruptcy,  upon  the  — 
dition   that   the   latter   should   assume 

■For  oUier  oaaes  ses  ssms  topic  A  |  kuhbs 
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Submitted  January  12,  1910.    Decided  Feb- 
ruary 21,  IBIO. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit, to  review  a  decree  which  reversed  a 
decree  of  the  District  Court  for  the  Western 
District  of  Missouri,  sustaining  exceptions 
to  an  allowance  by  a  referee  in  bankruptcy 
of  a  certain  claim  as  entitled  to  be  preferred. 
Dismissed  for  want  of  jurisdiction. 

See  same  ease  below,  87  &  C.  A.  122,  1S7 
Fed.  OSS. 

The  facta  are  stated  in  the  opinion. 

Meuri.  Xldwln  A.  KraatboS,  Alexan- 
der New,  Samuel  Feller,  Arthur  Miller, 
and  J.  V.  C.  Karnes  for  appellant. 

Messrs,  Benjamin  N.  Cardozo,  I.  J. 
Ringolsky,  Horria  J.  Hirsch,  and  David  I. 
White  for  appellees.  « 

s 

•Mr.  Justice  McKenna  delivered  tlM* 
opinion  of  the  court: 

This  appeal  was  taken  to  review  the  dfr  ^ 
cree  of  the  circuit  court  of  appeals,  revert-  R 
ing  the  disallowance  of  a  debt  due  to*Dpes-  • 
hym  ft  Sons  as  a  preferential  claim  against 
tbe  estate  of  Walkeen-Lcwis  Millinery  Com- 
pany (we  shall  call  it  the  millinery  oom- 
pany). 

A  motion  to  dismiBs  is  made  on  the 
ground  that  the  question  involved  is  not 
one  which  could  be  brought  here  on  writ  of 
error  from  the  highest  court  of  a  state,  and 
that  no  Justice  of  this  court  has  certified 
that  a  determination  of  the  question  is  es- 
sential to  a  uniform  construction  of  the 
bankrupt  act  throughout  the  United  States. 

The  facts,  which  we  condense  somewhat 
from  the  findings  of  the  court  of  appeals, 
are,  that  the  millinery  company,  then  being 
in  the  millinery  business  at  Kaosas  City, 
Missouri,  obtained,  by  false  representations 
of  ita  liabilities,  goods  of  the  value  of  $3,- 
126.70  from  Openhym  t  Sons,  of  New  York 
city.  Subsequently,  a  suit  was  brought 
against  the  millinery  company  by  another 
creditor,  and  a  receiver  was  appointed  of 
all  its  property.  Tbe  receiver  of  the  prop- 
erty forthwith  took  possession,  and,  under 
the  orders  of  the  court,  continued  its  sale. 
A  few  days  afterwards,  certain  other  cred- 
itors of  the  millinery  company  filed  a  peti- 
tion in  the  district  court  of  the  western 
district  of  Missouri,  to  have  the  company 
declared  a  bankrupt.  Four  days  later,  the 
company  admitted  its  insolvency,  and  con- 
sented that  it  be  declared  a  bankmpt. 
lee.  *  Am.  Diss.  1907  to  a>U,  *  Rsp'r  Indens 


oy  Google 


SIO 


W  SUPEEUB  OOUBT  RBPOETEK. 


OcT.Tm%. 


Openhym  k  Sana,  the  app«llee*,  MMrtiog 
that  tlieir  goods  had  been  obtained  from 
thetn  bj  the  011111116?;  eompany  by  falsa 
repreaentatioiu  of  its  soWency,  demanded 
posMaslon  of  the  goods  from  the  state 
oourfi  receiver.  Fossession  waa  refused, 
and  Openhym  &  Sons,  having  ohtained  from 
the  etAte  court  permieeion  to  do  so,  brought 
an  action  of  replevin  against  the  receiver 
and  the  millinery  company.  "Frocese  was 
duly  served  on  both  defendants.  In  tlie  exe- 
cution of  the  replevin  writ  but  (2,582.80 
worth  of  the  goode  obtained  from  Openhym 
ft  Sons  were  found.  The  sheriS,  in  execut- 
R  ing  the  writ,  separated  the  goods  so  found 
■  from  the  remainder  of  tht.atock  then  in  poa- 
•esaion  of  tbe  state  court  receiver,  and  took 
them  into  hia  own  possession.  The  receiver 
thereupon  gave  a  redelivery  bond,  resumed 
possession  of  the  goods,  put  them  back  into 
the  stock,  and  continued  salea  therefrom." 

On  September  23,  ISOO,  the  millinery 
company  was  adjudged  a  bankrupt.  Before 
the  data  of  tlie  adjudication,  no  receiver  had 
been  appointed  by  the  district  court,  and  no 
order  had  been  made  affecting  the  property 
in  the  potaeesion  of  the  state  court  or  the 
oontinuance  of  the  sales  thereof  by  the 
■tate  court  recdver.  On  the  day  of  the 
adjudication  of  bankruptcy,  Daniel  F. 
Blak^  appellant,  was  appointed  receiver  in 
bankruptcy,  and  was  directed  to  apply  to 
the  state  court  tor  an  order  on  its  receiver 
for  the  posseealon  of  the  proper^.  He 
was  further  directed  that,  before  taking 
poasestion,  to  requeat  the  state  court  to  fix 
and  determine  the  liabilitiaa  whieh  Its  own 
receiver  had  incurred  for  the  benefit  of  the 
eatate.  "The  order  of  direction  to  the  re- 
ceiver in  bankruptcy  contained  this  clause: 
'The  liabilities  incurred  by  the  said  re- 
ceiver appointed  by  the  state  court  shall  be 
aaaumed  and  paid  by  the  receiver  herein.' " 

On  September  2G,  IBOG,  the  state  court 
■tated  the  liabilities  incurred  by  its  re- 
caiver,  and,  in  addition  thereto,  recited  tbe 
proceedings  in  the  repleYin  action  brought 
by  Openhym  &  Sons,  and  found  that  what- 
ever liability  had  been  Inuurred  under  the 
redelivery  bond  had  been  incurred  for  the 
beneiit  of  the  estate.  The  court  then 
ordered  the  delivery  of  the  property  to  the 
receiver  In  bankruptcy  upon  tbe  conditions 
that  the  latter  should  assume  and  pay  the 
liabilities  recited  and  the  liabili^  arising 
under  the  redelivery  bond.  It  was  not 
shown  what  part  of  the  gouda  in  contro- 
versy actually  passed  into  the  possess  ion  of 
the  receiver  in  bankruptcy,  but  it  was  shown 
that  all  of  the  stock  remaining  unsold,  and 
all  of  the  proceeds  of  salea  by  the  state 
eourt  receiver,  largely  in  the  form  of  cus- 
tomers' account^  were,  less  expense  of  con* 


ducting  the  busineai,  turned  over  to  the  ra- 1-- 
ceiver  in  bankruptcy.  ^ 

•  October  2,  1905,  the  receiver  in  bank-* 
ruptcy  sold  all  of  the  property  of  the  mil* 
linery  company;  on  the  13th,  the  receiver 
was  selected  as  trustee;  on  the  27th,  the 
district  court  ruled  Openhym  &.  Sons  to 
show  cause  why  they  should  not  be  enjoined 
from  prosecuting  the  action  of  replevin,  and 
temporarily  enjoined  them  from  doing  so; 
December  1  tbe  temporary  injunction  waa- 
made  permanent. 

On  December  10,  1005,  a  dividend  npon- 
the  claims  against  the  estate  of  the  mil- 
linery company  waa  declared,  but  ite  pay- 
ment left  the  greater  portion  of  the  estat«- 
in  the  hands  of  the  trustee.  Up  to  that- 
time,  Openhym  ft  Sons  had  not  intervened 
and  presented  their  claim  for  preferential' 
payment  but  this  feet  had  no  effect  upon  th*- 
declaration  of  the  dividend,  and  no  creditor- 
was  prejudiced  thereby. 

December  21,  1905,  Openhym  ft  Son*- 
intervened  and  presented  their  claim  tor- 
(2,582.80  as  a  preferred  one.  On  March  24, 
leoe,  it  was  found  by  the  referee  to  be  en* 
titled  to  be  allowed  as  such.  Upon  peti* 
tion  for  review,  the  diatriet  court  reverseA 
the  finding.  Upon  appeal,  the  circuit  court 
of  appeala  substantially  found  the  abov*- 
facts,  and  reversed  the  decree  of  the  district 
court,  87  C.  C.  A.  122,  157  Fed.  63fl. 

The  conclusions  of  law  of  the  circuit  court: 
of  appeals  were  as  foUowai 

"1.  There  were  sufficient  grounds  for  a. 
resciaslon  of  the  sale  by  Openhym  ft  Sonir- 
the  right  of  rescission  was  seasonably  as- 
serted, and  the  right  waa  not  impaired  or- 
deatroyed  by  the  commencement  of  bank- 
ruptcy proceedings  against  the  vendee,  who- 
obtafned  the  gooda  by  fraud.  The  receiver 
and  truatee  in  bankruptcy  had  no  greater- 
right  or  title  to  the  goods  in  controversy 
than  the  bankrupt  had. 

"2.  It  waa  competent  for  the  bankruptcy- 
conrt  to  permit  the  prosecution  of  the 
replevin  action  in  the  state  court  tor  tbe  r«- 
eoveiy  of  the  goods.  The  continuance  of 
such  prosecution  was  lawful  up  to  the  time 
It  waa  forbidden  by  the  injunction  of  tha 
bankruptcy  eourt.  Tbe  commencement  and 
prosecution  of  that  action,  though  subse-  R- 
queutly  enjoined,  was^available  to  Openhym  ^ 
ft  Bona  aa  an  act  of  rescission,  and  the  pro- 
ceedinga  therein  could  properly  be  resorted 
to  in  ascertaining  what  part  of  the  goods 
sued  for  was  in  the  possession  of  the  state 
court,  and  afterwards,  with  proceeds  of 
sates,  went  into  the  poasession  of  the  bank- 
ruptcy court. 

"3.  There  was  no  such  delay  by  Open- 
bym  ft  Sons  in  intervening  in  the  bank- 
ruptcy proceedings  as  estopped   them  frmm 
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waertlng  their  rigkt  to  *  prefsrentUI  elaim 
for  the  value  of  their  goodi. 

"4.  Openhyiii  &  Soni  are  entitled  to  wa 
order  that  the  trustee  pay  their  claim  out 
of  funds  ID  his  haad«  before  making  further 
pa^inentB  to  general  creili  turs." 

The  contention  of  appellee  upon  the 
■notion  ia  that  the  bankrupt  Ian  limits  the 
right  of  appeal  to  two  classes  of  cases,  in 
neither  of  which,  it  is  further  conteniled, 
the  case  at  bar  falls:  (1)  where  the 
Amount  in  controveraj  exceeds  a  thousand 
-dollars  and  the  question  involved  ie  one 
that  might  liave  been  taken  on  appeal  or 
'Writ  of  error  from  the  highest  court  of  a 
latate  to  the  Supreme  Court  of  the  United 
Btates;  (2)  where  a  justice  of  the  Supreme 
Court  of  the  United  States  shall  oertifj  that 
4be  determination  of  the  question  involved 
la  essential  to  a  uniform  construction  of 
tiie  act  throughout  the  United  Statea. 

The  coDaideration  of  the  second  ground  we 
can  immediatelj  dismiss,  as  thero  is  no  such 
certificate.  Of  the  otlier,  or  first  ground. 
It  Is  urged  that  Chapman  t.  Bowen,  207  U. 
B.  69,  62  L.  ed.  IIS,  28  Sup.  Ct.  Rep.  32, 
is  decisive.  In  that  case  tlie  facta  were 
that  there  was  borrowed  from  Bowen,  on 
two  different  occaeiona,  the  sum  of  (6,000, 
ioi  which  two  promlSBOr)'  notes  were  given, 
«igned  by  the  firm  of  A.  McCoj  &  Company 
And  bj  the  individual  names  of  Alfred  Mc- 
Cc7  and  Thomas  MoCo;,  the  proceeds  of  the 
transactions  going  into  the  pArtnership 
tmainess.  The  firm  and  the  individuals  be- 
«mnM  bankrupt,  and  the  notes  were  present- 
ad  u  cUima  against  the  Srm,  and  allowed 
a  to  the  extent  of  30  per  cent.    A  claim  was 

*  presented  for  the  balance  against  the  estate 

•  of  Alfred  McCoy,  and,disallow«d  by  the 
referee,  whose  deciaion  was  affirmed  by  the 
district  court.  The  decision  was  reversed 
by  the  circuit  court  of  appeals,  80  C  C. 
A.  60,  ISO  Fed.  106.  An  appeal  was  al- 
lowed to  this  court  hj  a  judge  of  the  eireuit 
oonrt  of  appeals,  which,  on  motion,  wa*  dis- 
misaedj  on  the  ground  that  a  writ  of  erroi 
from  the  highest  court  of  the  state  to  thii 
court  could  not  be  maintained,  because  n< 
validity  of  a  treaty  or  statute  of,  or  an  au 
thorlty  ezereised  under,  the  United  Statei, 
was  drawn  in  question;  nor  the  validity  of 
a  statute  of,  or  any  authority  exercised 
nnder,  any  state,  on  the  ground  of  re- 
pugnancy to  the  Constitution,  treaties, 
lawB  of  the  United  States;  nor  was  any 
treaty,  right,  prlTllege,  or  immunity  claimed 
under  tho  Constitution  or  any  treaty  i 
ttatate  or  eommisaion  held  or  authoril 
tsereised  under  the  United  States,  and  de- 
olded  against  It.  It  was  further  said  that 
"the  decision  below  proceeded  on  well- 
settled    principles    of    general    Iaw,   broad 


enough  to  snatoin  it  wtthont  rderence  to 
provisions  of  the  bankmptey  aet." 

We  think  that  case  controls  this,  utd  that 

e  CBSee  cited  by  appellant,  of  which  this 
court  took  jurisdiction,  are  not  apposite. 
The  determining  fact*  in  the  ease  at  bar 
are  that  the  goods  were  obtained  by  the 
millinery  company  by  fraud,  and  that  the 
■ale  was  seasonably  rescinded  on  that 
ground.  In  the  decision  of  thie  there  was 
involved  no  provision  of  the  bankrupl^ 
Nor  is  any  provision  of  the  bank- 
ruptcy law  involved  in  the  consideration  of 
tbe  question  whether  the  goods  tamed  over 
by  the  state  court  to  the  receiver  in  bank- 
ruptcy could  be  identified  aa  tbe  goods  ob- 
tained from  Openhym  ft  Sons.  Surely,  as 
decided  by  the  court  of  appeals,  tbe  pro- 
ceedings in  the  state  court  "could  properly 
be  resorted  to  in  ascertaining  what  part  at 
the  goods  sued  for  was  in  the  poesession  of 
the  state  court,  and  afterwards  what  pro- 
ceeds of  sales  went  Into  possession  of  the 
bankruptcy  court."  To  these  facts  must  be 
added  the  important  one  that  tbe  goods  wers 
ordered  by  the  state  court  to  be  delivered  ^ 
to  the  receiver  in  bankruptcy  upon  the  ex-  g 
press  condition,  and  they  were*received  by  ■ 
him  subject  to  the  condition,  that  he  should 
assume  and  pay  the  liabilities  incurred  In 
that  court,  that  court  finding  "that  what- 
ever liability  was  incurred  under  the  rs- 
delivery  bond  wae  Incurred  for  the  benefit 
of  the  estate." 

It  was  from  these  facts  that  the  court  (d 
appeals  concluded  that  Openliym  ft  Sons 
were  "entitled  to  an  order  that  the  trustea 
pay  their  claims  out  of  funds  In  bis  hands 
before  making  further  payments  to  general 
creditors."  In  this  conclusion  we  cannot  ass 
that  any  provision  of  the  bankruptcy  law 
was  involved,  so  tliat,  if  the  decision  had 
been  made  by  a  stoto  court,  it  would  bars 
been  reviewable  here  on  writ  of  error. 

It  is  the  contention  of  appellant,  however, 
that  the  writ  of  replevin  brought  by  Opea- 
hym  ft  Sons  and  the  levy  under  it  "were  un- 
lawful and  unauthorized  acts,"  and  that 
Openhym  ft  Sons  "oould  not,  and  did  no^ 
conserve  any  rights  thereby."  And,  further, 
the  appellant  says,  "It  will  be  observed  at 
the  outset  that  this  question  goes  dlreetly 
to  the  jurisdiction  of  the  bankruptcy  court 
over  the  ret  of  the  bankrupt  after  tbe  filing 
ot  the  involuntory  petition  in  bankruptcy." 

Putting  it  another  way,  appellant  says 
that  "the  question  in  the  case  Is  as  to  tho 
foree  and  effect  of  a  proceeding  in  bank- 
mptoy  followed  by  a  subsequent  petition  in 
replevin."  And  it  Is  insisted  that  tbe  re- 
sult reached  by  the  court  of  appeals  "de- 
pended upon  Uie  force  and  effect  given  to 
the  action  in  replevin,"  and  that,  therefore, 
a  Federal  questtoD  is  presentod.    This,  how- 
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ever,  prooeeda  from  a  mistpprehetiaion  of 
the  opinion  of  the  court  of  appeali.  The 
pttrMnount  jurisdiction  of  the  bankrnptcj 
court  w*B  conceded.  The  replevin  suit  wu 
cotuidered  &h  showing  the  purpose  of  Open- 
hjm  &  Bods  to  rescind  the  sale  of  the  goods 
and  as  a  means  of  their  identification,  as 
ne  have  alreadjr  pointed  oat.  In  holding 
It  competent  for  tboae  purposes  we  cannot 
»ee  how  any  proviaion  of  the  bankrupt  law 
was  involved. 
The  motion  to  dismiss  must  therefore  be 

So  ordered. 

ms  u.  s.  HI.) 
MBS.  ANNIE  E.  PENMAN,  Petitioner, 


iBSnBANCE    (I    320')— CONOITION    AQAINST 
KBEPINO     tCXPLOBIVES— BLABTtna     POW- 

DUt— ElTUfiDEU  QEnEBiB— "Ob  Othxb  Eiz- 
r  LOU  via." 

1.  Blasting  powder,  although  It  may  be 
a  less  dangerous  explosive  than  dynamite  or 
gunpowder,  is  none  the  less  included  in  the 
words,  "or  other  explosives,"  as  used  in  a 
eondiUon  avoiding  a  policy  of  fire  insurance 
If  there  be  kept,  used,  or  allowed  on  the 
premises,  boniia,  benzole,  dynamite,  ether, 
fireworks,  (gasolene,  Greek  fire,  gunpowder, 
naphtha,  nitroglycerin,  or  other  explosives. 

[Ed.  Note.— For  other  cases.  h«  iDBursno, 
OenL  Dl«.  it  782-TB.;     Doc.   Dl«.  |  !!«.•] 

InsuRAMOB  (I  376*)— Waiver  of  Conditiom 
— Knowlbdob  OB  Acts  of  Aobnt. 

2.  A  condition  avoiding  a  policy  of  fire 
insurance  if  blasting  powder  be  kept  on 
the  premises  is  not  waived  because  tbe  in- 
surer's agent  knew  that  the  building  in- 
sured was  to  be  occupied  by  miners,  whose 
custom  it  was  to  keep  blasting  powder  in 
their  homes,  and  for  that  reason  charged 
more  than  the  usual  rate,  where  the  policy 
guards  against  any  acta  of  waiver  or  chan^ie 
of  its  conditions  by  providing  that  such 
waiver  or  change,  to  be  effective,  shall  be 
written  upon,  or  attached  to,  the  policy. 

(Ed.  Not*.— F>or  other  CMM,  ne  lamranDiL 
Oka.  Dig.  ti  S5S-SBB;    Dee.  Dig.  |  I71»J 

[No.  »7.] 

Argued  January  7  and  10,  1910.    Decided 
February  21,  1910. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  Pennsylvania,  in 
favor  of  plaintiff  in  an  action  on  a  policy 
of  fire  Insurance.    Affirmed. 

See  same  case  below,  81  C.  C.  A.  161,  151 

Fed.  gei. 

The  facts  aia  sUted  in  the  opinion. 


Meura.  A.  J.  Tmltt,  Frederick  D.  Mo- 
Eenney,  and  B.  M.  Clark  for  petitioner. 

Messrs.  Wllllwn  D.  Mitchell,  W.  K. 
Jennings,  Jared  How,  Pierce  Butler,  and 
Goorge  Hoke  for  respondent.  ^ 

•Mr.  Justice  McKenna  delivered  the  opin-  * 
ton  of  the  court : 

This  is  an  action  to  recover  the  sum  of  ^ 
ez.QOO,  witli  interest,  upon  a  fire  insurance  Jj 
policy  tor  the  value  of  a  buildin|t  destroyed  • 
by   fire.      The   action   was   brought   in   the 
court  of  common  pleas  of  JefTeraon  coun^, 
Pennsylvania,   and   by   the    insurance   com- 
pany, the  respondent  herein,  removed  to  the 
United   States   court   for   the   western   dis- 
trict of  Pennsylvania. 

PlaintilTs  statement,  to  use  the  local 
name  for  her  pleading,  alleged  a  contract  of 
Insurance  whereby  the  insurance  company 
insured,  for  the  term  of  three  years,  againat 
direct  loss  by  fire,  "a  two-story  shingle- 
loofed  building,  2S  x  96,  and  additions," 
etc.,  to  be  occupied  by  tenants  as  dwellings, 
and  situated  in  Funxautawney,  Jefferaon 
county,  Pennsylvania.  Payment  of  Uw 
premium  and  charges  waa  all^fed,  also  th« 
total  loss  of  the  building  by  fire.  A  copy  of 
the  policy  was  attached  to  the  statement 
and  made  a  part  of  it.  Tbe  policy  con- 
tained the  following  covenant: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  thereon  or  add- 
ed hereto,  shall  be  void  ...  if  (any 
usage  or  custom  of  trade  or  manufacture  to 
the  contrary  notwithstanding)  there  b* 
Icept,  used,  or  allowed  on  the  above-described 
premises,  benzin,  benzole,  dynamite,  ether, 
flreworka,  gasolene,  Greek  fire,  gunpowder, 
exceeding  26  lbs.  in  quantity,  naphtha, 
nitroglycerin,  or  other  explosives." 

The  policy  also  contained  the  full  cove- 

"Thls  policy  la  made  and  accepted  aub- 
ject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  provisions, 
agreements,  or  conditions  aa  may  be  in- 
dorsed hereon  or  added  hereto,  and  no  olScer, 
agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy  except  suoh 
as,  by  the  terms  of  this  policy,  may  be  the 
subject  of  agreement,  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  lie 
written  upon  or  attached  hereto;  nor  shall 
any  privilege  or  permission  affecting  Uie 
insurance  under  this  policy  exist  or  ba 
claimed  by  the  insured  unless  so  written  or  « 
attached."  jj 

•The  case  was  tried  to  ■  jury  and  resulted  * 
K.  ft  Am.  Diss.  UOT  to  dat^  *  Rep'r  IndaiM 
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in  the  Vttrdiet  for  th«  pUinUff,  npon  wMeh 
JndgtDent  wm  duly  entered.  A  motion  for 
«  new  trial  waa  denied.  Tfas  judgment  wftB 
rerened  hj  tba  circuit  court  of  appeals. 
81  C.  C.  A.  151.  151  Fed.  B61.  This  writ  of 
certiorari  was  then  allowed. 

The  question  in  the  ease  it  the  effect  ol 
the  coTcnants  which  we  have  quoted. 
was  raiaed  in  the  circuit  court  b;  objecti 
to  oertAin  teatimon;,  which  was  admitted, 
and  the  denial  of  certain  instructions  which 
were  requested. 

The  property  is  situated  in  the  coal  min- 
ing r^ions  of  Penney Ivania,  and  the  testi- 
mony shows  that  bd  explosion  preceded  or 
was  coincident  with  the  Qre  as  its  cause  or 
effect.  Indeed,  it  seems  to  be  clear  that 
the  explosion  was  caused  by  one  of  the  ten- 
ants throwing  lighted  "squibs"  in  the  air 
"for  fun."  And  there  was  testimony  that 
it  was  the  euatom  of  miners  to  i:e«p  moi 
less  blasting  powder  in  their  dwellings.  The 
enstom  seems  to  have  arisen  on  account  of  a 
law  of  Pennsylvania  which  provides  that 
"no  powder  or  high  explosive  shall  be  stored 
in  any  mine,  and  no  more  of  either  article 
■hall  be  taken  into  the  mine  at  any 
time  than  is  required  in  any  one  sbift  unless 
the  quantity  be  less  than  5  pounds."  [3 
Pnrdon's  Dig.  13th  ed.  p.  2592.] 

In  supplement  to  this  testimony  the 
euit  court  admitted,  over  the  objectioi 
the  company,  the  testimony  of  the  agent 
who  placed  the  insurance  upon  the  prop- 
erty, to  the  effect  that  he  had  talcen  con- 
siderable risks  as  agent  for  defendant  com- 
pany on  miners'  dwellings;  that  he  knew 
of  the  custom  of  miners  ta  keep  blasting 
powder  in  their  dwellings;  that  he  knew 
that  the  building  insured  was  in  seven  c 
partmenta,  "seven  miners'  dwellings,"  to 
be  occupied  by  seven  different  families,  and 
that  he  "increased  the  rate  by  reaeon  of  the 
fact  that  this  building  was  to  lie  occupied  by 
miners,  and  having  knowledge  that  tbey  kept 
more  or  less  blasting  powder  about  thsir 
dwellings."  And  ha  also  testified  that,  after 
^  Ite  had  placed  the  risk,  the  special  agent  of 
H  the  company  went  with  him,  looked  at  the 
■  risk,  and  said  it  was  satiafactory,  afterthav- 
ing  made  inquiry  as  to  the  rate.  He  ex- 
pressed the  increase  in  percentage  as  "one 
and  a  quarter  for  one  year,  or  two  and  a 
half  for  two  years."  He  also  charged  an 
extra  premium  for  finishing. 

He  increased  the  premium,  he  further  tes- 
tified, because  he  "thought  it  was  going  to  be 
occupied  by  eoal  miners,"  and  "because  there 
was  seven  of  them."  The  inerease  was  from 
1^  per  cent  to  2^  per  cent,  but  he  did  not 
know  what  he  would  have  charged  if  the 
building  had  not  been  for  coal  miners.  And 
further,  that  he  was  not  told  that  the  build- 
ing was  to  be  occupied  by  coal  miners,  he 


knew  that  from  his  ezperlenoe  in  the  bnsi- 
ncM.  Hrs.  Penman  did  not  tell  him,  nor 
did  he  tell  her  that  he  had  increased  the 
rate,  because  ehe  might  possibly  have  it  oc- 
cupied by  miners,  but  be  told  the  special 
agent  of  the  company  "that  that  entered  in- 
to the  calculations."  E«  did  not  report  it 
on  the  form,  because  it  was  not  his  custom 
to  do  ao.  To  the  question  whether  it  was 
special  business  he  was  "performing,  rather 
then  acting  for  the  company,"  he  answered, 
"Yes." 

The  poli(7  recited  that  the  building  in- 
sured was  "in  process  of  erection,  with  privi* 
lege  to  floisb  and  to  be  occupied  by  tenants 
as  dwellings,"  and  that  "in  consideration  ol 
the  extra  premium  of  three  and  SO-100  dol- 
lars ($3.90)  thirfy  days'  permission  is  here- 
by granted  to  finish  the  building."  There 
was  evidence  showing  that  blasting  powder 
ie  a  lower  degree  of  explosive  than  gun- 
powder or  dynamite,  snd  that  the  latter  is 
a  higher  degree  than  gunpowder. 

In  view  of  this  testimony,  the  circuit 
court  decided,  as  it  said,  that  though  or- 
dinarily it  was  "the  duty  of  a  court  to  con- 
strue a  written  instrument,  and  instruct 
the  jury  what  its  terms  meant,"  he  would 
leave  to  the  jury  "as  a  question  of  fact" 
for  it  "to  determine,  whether,  under  the 
evidence  and  the  facts  proven  here,  blasting 
powder"  was  "included  in  the  term  'other 
explosives.'"  Entertaining  that  view,  the 
court  refused  to  instruct  the  jury,  as  re-  « 
quested  by  the  company,  "that,  under  the  Jj 
evidence,  the  verdict  should  be  for  thetde-  * 
fendant."  The  court  refused  other  requests 
which  were  based  on  the  controlling  efTeet 
of  the  policy. 

In  passing  upon  the  motion  for  a  new 
trial,  the  circuit  court  reasserted  the  view 
that  It  was  for  the  jury  to  "determine 
whether  blasting  powder  was  one  of  the 
prohibited  articles  which  were  to  invalidate 
the  policy."  The  court  obeerved:  "It  was 
contended  by  one  side  that  it  was  embraced 
under  the  term  'other  explosives;'  by  the 
other,  that  it  was  doL"  The  court  further 
said:  "While,  of  course,  blasting  powder  ie 
an  explosive,  and  is  therefore  covered  by 
the  generic  term  'other  explosives,'  yet  the 
fact  that  other  explosives  of  the  general 
character  of  blasting  powder,  and  those  of 
a  much  more  dangerous  character  than 
blasting  powder,  to  wit,  dynamite  and  gun 
powder,  of  which  20  and  S  pounds  were  per- 
mitted, were  specified,  it  was  contended  that 
the  expressed  mention  of  these  more  danger- 
ous powders  evidenced  an  intent  not  to  cover 
the  less  dangerous  article  of  blasting  powder 
under  the  general  term  'other  explosives." 
To  the  last  contention,  the  court,  as  we 
have  seen,  yielded,  and  rejected  the  case  of 
Northern  Aseur.  Co.  r.  Qrond  View  BIdg. 
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Amo.  188  U.  &  80S,  U  L.  «d.  213,  22  Sup. 
Ct  lUp.  133,  u  not  deeiBive,  b;  Mying 
that  "in  that  caw  titti*  wm  qo  queation  u 
to  what  the  policj  provided;  in  the  present, 
the  erucUl  question  wai  ai  to  what  the 
poliey  in  question  covered  bj  the  term  'other 

The  majority  of  the  circuit  court  of  ap- 
peals took  another  view.  It  found  nothing 
obscure  in  the  language  of  the  policy,  and 
Bothiug,  therefore,  to  excuse  the  circuit 
court  from  exercising  the  duty  of  constru- 
ing it.  Answering  the  contention  that  tha 
words  "or  other  explosives"  should  not  be 
held  to  include  explosives  of  lower  power 
than  gunpowder  or  dynamite,  it  was  said: 
"Such  an  application  of  tbe  maxim  notcitur 
•  looiia  is  too  narrow." 

It  was  pointed  out  that  tlie  enumeration 
of  explosives  included  other  explosives  Uian 
gunpowder  and  blasting  powder,  and  that 
.  there  was  nothing  in  the  record  to  show 
2  their  relative  degrees  of  power,  nor  whether 
•  they  or  any  of  them  were»of  less  explosive 
power  than  gunpowder  or  dynamite.  Their 
relative  power,  it  was  said,  was  not  a  mat- 
ter of  common  knowledge,  and  if  the  gen- 
•ral  words  "or  other  explosives"  were  to 
be  or  could  be  limited  by  such  relation  or 
their  relation  to  blasting  powder,  the  burden 
was  upon  the  plaintiff  to  show  it,  as  those 
words,  "in  their  literal  and  natural  mean- 
ing, included  blasting  powder."  It  was 
heoce  concluded  that  "to  hold,  under  the 
present  proofs,  that  the  general  words  'or 
other  explosives'  do  not  include  blasting 
powder,  merel;p  because  it  is  a  less  danger- 
ous explosive  than  dynamite  or  gunpowder, 
when  it  may  be  mora  dangerous  than  Qreek 
Are,  benzin,  bentole,  ether,  gasolene,  or 
naphtha,  is  virtually  to  decide  arbitrarily 
that  no  meaning  or  effect  shall  be  given  to 
the  general  words.  We  are  satisQed  that 
this  cannot  be  done,  and  that,  as  tbe  proofs 
stand,   the  general   words   include   blasting 

The  court,  thus  deciding  that  the  words 
of  the  policy  included  blasting  powder,  fur- 
ther decided  that  the  circuit  court  erred  in 
admitting  parol  testimony  to  vary  its 
terms,  and  also  erred  in  not  directing  a  ver- 
dict for  the  company. 

A  member  of  tbe  court  dissented  from 
both  propositions.  His  argumeut  was  elab- 
orate and  would  not  be  adequately  repre- 
sented by  condensation.  It  asserted  the 
view  of  tbe  circuit  court  and  the  contention 
of  the  plaintiff.  It  considered  that,  by  the 
rule  of  »JMid«m  genarit,  blasting  powder 
was  not  covered  by  tbe  words  "other  explo- 
sives," and  by  them  were  meant  explosives 
of  the  tame  power  as  those  ennmeratad, 
which  it  seems  to  have  been  assumed  blaat- 
ing  powder  was  not    It  was  considered,  be- 


sides, that  the  words  could  be  given  a  mean- 
ing by  the  custom  of  miners  nnd  the  indus- 
trial conditions  which  existed  in  the  neigh- 
borhood, and  also  from  tlie  knanledge  and 
conduct  of  the  company's  agent  when  the  in- 
surance was  placed.  Cases  from  Pennsyl- 
vania were  cited  to  support  that  proposi- 
tion, of  which  we  may  select  as  representa- 
tive, McKeesport  Msch.  Co.  t.  Ben  Franklin 
Ins.  Co.  173  Fa.  SS,  34  Atl.  10,  where  the^ 
policy  of  insurance  on  two  buildings,  one  er 
aatoundry  and  machine  shop,  and  the  other  * 
a  pattern  shop,  was  considered.  The  policy 
covered  the  patterns  in  the  pattern  aliop  by 
these  words,  "on  patterns  therein,  tl,'>0O." 
The  pattern  shop  was  from  15  to  20  feet 
from  the  foundry  in  which  the  fire  occurred^ 
and  in  which  the  patterns  were  destroyedr 
where  they  were  taken  the  evening  before- 
the  fire  for  actual  use  next  day,  in  accord- 
ance with  tbe  orders  and  customs  in  that- 
and  other  shops  in  the  use  of  patterns.  It 
was  found  by  a  jury  returning  a  apceish 
verdict  that  such  use  was  a  reasouBble  one- 
and  answered  the  convenient  operation  of 
such  plants,  and  that  the  agent  of  tha- 
defendant  company  examined  the  shops  and> 
pattems  and  buildings  before  taking  tbe  in- 
surance.   The  court  said : 

"The  policy  sued  on  in  this  case  waa  ia-- 
sued  to  a  manufacturing  company,  and' 
covered  the  buildings,  machinery,  fixtures, 
and  appliances  in  daily  use  in  the  busiuesa. 
of  the  company.  Tbe  rules  of  construcUoB* 
applicable  to  such  a  contract  of  insuianea- 
are  well  settled.  The  object  of  the  con- 
tract is  indemnity  against  the  loss  by  flrw 
of  the  business  plant,  or  any  portion  of  it, 
while  used  and  occupied  by  tbe  owners  i» 
the  manner  and  for  ttie  purposes  for  wbid» 
it  waa  designed.  If  its  provisions  are  sna- 
ceptibls  of  two  or  more  interpretations,  that 
one  should  be  adopted  that  will  make  tho- 
contract  effective  for  the  protection  of  the 
insured.  In  other  words,  the  contract 
should  be  liberally  construed  in  aid  of  the 
indemnity  which  was  in  contemplation  of  tho 
parties  who  made  it.  Western  &,  A.  Pip* 
Lines  v.  Home  Ins.  Co.  14G  Pa.  31(1,  27  Am. 
St.  Kep.  703,  E2  Atl.  865. 

"Again,  an  insurance  company  issuing  a 
policy  upon  a  business  plant,  or  any  portion 
of  it,  is  chargeable  with  knowledge  of  tha 
cuatomaij  methods  of  conducting  the  busi- 
ness in  which  the  property  insured  is  used. 
Ibid.     This  rule  is  not  limited  to  ineuranca 
upon  property  in  use  for  manufacturing  or 
other  business  purposes.    It  waa  applied  in 
the  const  motion  of  a  policy  issued  upon  k 
dwelling  house  in  Qoud  v.  Citizens'  Ina.  Co. 
141  Pa.  47,  23  Am.  St.  Kep.  263,  21  Atl.  SOS,  ^ 
and  in  Boe  v.  Dwelling  House  Ins.  Co.  14&  g 
Pa..94,  34  Am.  St.  Rep.  &96,  23  AtL  718.    It  * 
was  applied  to  a  policy  of  insurance  upon  m 
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Imtw  in  HawH  r.  Fire  A>bo.  of  Philadelphia, 
1U  Pa.  431,  7  Atl.  199.  Still  anotber  rule 
■91  construction  Is  that  the  cfreumstaneei 
-tnrronnding  the  malcing  of  the  contract,  and 
Affecting  the  subject  to  which  it  relates, 
form  a  sort  of  context  that  may  properly  be 
resorted  to  for  aid  in  determining  the  mean- 
ing of  the  words  and  proviaions  of  the  con- 
■tracL  Bole  7,  New  Hampshire  F.  Ins.  Co. 
159  Pa.  53,  2S  Atl.  205;  Oraybill  t.  Fenn 
Twp.  Mut.  F.  Ins.  Asso.  170  Fa.  70,  29 
L.R.A.  05,  SO  Am.  St  Rep.  747,  32  Atl. 
632." 

We  bnve  stated  the  rulings  of  the  courts 
below,  because  they  accurately  exhibit  the 
eont«ntions  of  the  parties  and  the  qoeations 
for  decision,  and  ivith  auch  fullness  of  argu- 
-ment  that  there  is  not  much  more  for  this 
«ourt  to  do  than  to  select  and  concnr.  The 
■court  of  appeals  decided,  as  we  have  seen, 
that,  under  the  terms  of  the  policy,  blast- 
ing ponder  could  not  be  "kept,  used,  or  al- 
lowed" on  the  insured  property,  and  that 
-■ucb  prohibition  was  not  waived  by  the 
.'knowledge  and  acts  of  the  company's  agent. 
We  concur  in  this,  and  we  think  the  reason- 
jog  by  which  it  was  supported  is  conclusive. 
The  rule  of  tjuadcm  generia  is  a  rule  of  in- 
^rpretation;  and  granting,  ar^rtisniio,  it 
should  ba  applied  more  liberally  to  con- 
tracts of  insurance  than  to  contracts  of 
«ther  kinds,  yet  we  think  it  would  be  giving 
ft  too  much  force  to  yield  to  the  eontentiou 
«f  petitioner.  Blasting  powder  is  an  eiplo- 
-•ive,  and  one  of  power;  it  is  therefore  eap«- 
tb  of  producing  the  result  that  the  provi- 
«ion  of  the  policy  was  intended  to  guard 
«gainst.  We  are  given  no  tests,  as  the  court 
•of  appeals  said,  and  we  certainly  may  not 
asenine  them,  of  >  comparison  of  it  with  the 
explosives  which  are  enumerated,  except 
.^nanite  and  gunpowder.  The  law  of 
Pennsylvania,  as  we  have  seen,  has  given  it 
«haraeter  and  has  guarded  against  its  de- 
-atruetive  force. 

We  think  also  that  the  policy  furnishes 
Ilia  only  way  by  which  its  terms  can  be 
waived.  It  provides  against  modifications 
by  the  usage  or  custom  of  trade  or  manu- 
facture. It  guards  against  any  acts  of 
^  waiver  of  its  conditions  or  a  change  of  them 
N  by  agents.  It  provides  that  such  waiver  or 
■  ehange,"BhaIl  be  written  upon  or  attached" 
to  the  policy.  The  company  oanld  have  used 
no  words  which  would  have  been  more  ex- 
plicit. There  is  no  ambiguity  about  them. 
Parol  testimony  was  not  needed  nor  admls- 
■ible  to  interpret  them.  They  constituted 
the  contract  between  the  company  and  the 
insured.  No  agent  had  power  to  change  or 
modify  that  contract  except  in  the  manner 
provided.  This  was  decided  in  Northern 
Asmr.  Co.  v.  Qrand  View  Bldg.  Asso.  supra. 
Any  other  ruling  would  take  from  contracts 


the  Mrtain  evidanoe  of  their  written  words, 
and  turn  them  over  for  meaning  to  the  dis- 
putes of  parol  testimony. 

The  Pennsylvania  cases  cited  by  the  peti- 
tioner do  not  militate  with  the  rule  there 
announced.  If  they  did,  it  might  be  open 
to  controversy  how  far  they  were  binding 
on  this  court.  Kuhn  v.  Fairmount  C«al  Co. 
21S  IT.  8.  SO;  H  I.,  ed.  — '.SO  Sup.  Ct 
Bep.  14a 

Judgment  affirmed. 


(ttf  tr.  B.  iffi.) 
C.  M.  PENDLETON,  Piff.  In  Err, 

UNITED  STATES. 

WrnfEBBEa  (f  300*)— Self- CBmiHATioH. 

1.  The  accused  cannot  claim  to  have  been 
compiled  to  be  a  witness  against  himself, 
in  violation  of  the  Philippine  Islands  olvil 
government  act  of  July  1,  tB02  (32  Stat,  at 
L.  692,  chap.  1S60),  |  0,  because  ot  the  de- 


cnsed  in  ignorance  of  his  rights,  and  to  pro- 
hibit the  fiscal  from  using  the  statement 
where  such  statement  was  not  afterwards 
used  In  any  way. 

[BH.  Note.— For  otbar  easM,  •••  WltnesM^ 
Dm.   dec   I  too.*] 

CbiMiNAi.  LAW  (f  1166M*>— EtaBos  OnnD 

IK  IRIXBHBDIATE  APPKLLAIB  COCVI. 

2.  The  error.  If  any,  oommitted  by  the 
court  of  first  Instance,  when  determining  the 
gutlt  or  Innocence  of  accused,  in  considering 
the  latter's  failure  to  teatlfy  In  hit  own  be- 
half. Is  not  available  on  a  writ  of  error  from 
the  Federal  Supreme  Court  to  the  supreme 
court  of  the  Philippine  Islands,  where  the 
latter  court,  in  denying  a  motion  for  new 
trial  after  its  decision  reducing  the  sen- 
tence on  the  accused's  appeal,  stated  that  it 
did  not,  as  the  trial  court  did,  take  the  ac- 
cused's failure  to  teatlfy  into  consideration. 

[HSd.  Not*. — For  athir  oases,  see  Crlmliial  I^w. 

Cmmimai.  Law  Q  1182*)— Hxabibo  oi»  Ap- 
rxAi— Powaa   o»   Supbkmx   Ooubt  o» 

PaiLIPFIKK  IBI.AKU, 

3.  The  supreme  court  of  the  Philippine 
Islands,  in  rsviewing  the  judgment  of  tha 
eonrt  of  first  instance.  In  a  criminal  case, 
may  determine  for  Itself  the  guilt  or  inno- 
oence  of  the  defendant,  upon  the  proofs  pre- 
sented at  the  trial 

[Od.  Nata.— For  otlker  oisss.  •••  Crlmlnat  Law, 
Dm.  Dts.  I  lUl*] 

(No.  C3.] 

Argued  January  81,   1910.     Decided  Fel^ 
ruarj  21.  19J0. 

IN  ERROR  to  the  Supreme  Oaurt  of  the 
Philippine  Islands  to  review  a  judgment 
which  reduced  a  sentence  imposed  by  the 
Court  of  First  Instance  of  the  Provines  of 


la*|w 


B  IB  Dm.  *  Am.  Diss.  INT  to  dat*.  *  Ksp'r  Indeiea 


,y  Google 


tie 


W  SUPREME  COUBT  KEPORTER. 


Oct.1 


Cebo,  upon  »  oonrieUon  for  murder.    Af- 

See  same  caie  below,  T  Philippine,  467. 
The  facta  an  et&ted  In  the  opiDion. 
Meaars.  Jamefl  H.  Blount  and  Henrr  E- 
DktIb  for  plaintiff  in  error. 
Assistant  Attorney  General  Bnssell  for 
g  defendant  in  error. 

9 

?  (Mr.  Justice  HcKenna  delivered  the 
opinion  of  the  court; 

Plaintiff  in  error  was  convicted  of  the 
erlme  of  murder  in  the  court  of  first  in- 
stance of  the  province  of  Cebu,  Philippine 
Islands,  and  sentenced  to  twenty  years'  im- 
priionment,  which  was  reduced  to  seventeen 
years  by  the  supreme  court. 

The  alignments  of  error  are  ta  follows: 

"1.  The  accused  has  been  compelled  to  be 

a  witness  aijalnat  himself,  in  violation  of 

article  6  of  the  law  of  Congress  of  July  1, 

1902.     [32   Stat,  at  L.  692,  chap.  1369.] 

"2.  The  fact  that  tlie  accused  did  not 
oSer  himself  as  a  witness  in  his  own  favor 
has  been  used  to  his  prejudice.  In  violation 
of  his  right  to  remain  silent  until  his  guilt 

I,  be  establisbed  by  the  evidence  beyond 

g  reasonable  doubt. 

•  »"3.  The  evidence  does  not  show  the  guilt 
of  accused  of  the  crime  imputed  to  him  be- 
yond a  reasonable  doubt." 

The  argument  to  support  the  flnrt  assign- 
ment of  error  is  not  very  tangible.  It  u 
baaed  upon  an  afBdavit  of  defendant  that 
he  was  subpcsnaed  as  a  witness,  and  obeyed 
by  going  to  the  flscal's,  where  he  answered 
questions  put  to  him  without  knowing  that 
he  had  a  right  to  refuse,  or  being  notified 
that  he  had  such  right,  and  not  knowing 
that  "the  object  of  securing  his  statement 
was  In  order  to  search  for  proof  against 
him."  The  afRdavit  also  states  that  be 
was  not  represented  by  counsel,  and  did 
not  know  that  he  had  a  right  to  conanit 
lawyer.  Motion  was  made,  presumably 
based  on  the  affidavit,  for  an  order  to  the 
fiscal  to  return  to  the  defendant  the  state- 
ment, together  with  all  copies  of  the  same 
and  that  the  fiscal  be  prohibited  from  using 
the  statement  in  any  meaner  whatei 
Nothing  seems  to  have  been  done  with  that 
motion,  and  subsequently  it  was  repeated 
and  denied  on  the  ground  ''that  it  was  not 
a  proper  time  to  make  such  motion,  as  the 
court  could  not  then  decide  on  the  admissi 
billty  of  prooft  which  had  not  yet  been 
ofiTered  In  the  cause."  An  eiception  was 
entered. 

It  is  not  contended  that  the  statement 
was  afterwards  used  in  any  way,  but  the 
action  of  the  court  is  urged  ncverthelei 
an  error  "bo  grave  and  ao  material,"  to  nsa 
counsel's  words,  "ss  to  call  for  a  new  trial." 
The  argument  to  support  It  Is  based 


suppositions  of  what  might  bare  been  done, 
and  the  potency  of  the  statement  In  the 
bands  of  the  prosecuting  officer.  "It  left 
the  defendant  open.  It  is  said,  to  the  fire 
of  a  masked  battery."  But  the  law  baa  no 
measure  to  apply  to  such  a  situation.  De- 
fendant was  certainly  not  disabled  from 
telling  the  truth  In  other  statements  if  he 
wished  to  make  them,  and  to  be  able  not 
1  tell  the  truth  can  hardly  be  urged  as  a 
■.ga\  and  constitutional  right.  The  assign, 
ment  of  error,  therefore,  is  not  well  taken.  „ 

The  second  assignment  of  error  is  that  ^ 
the  fact  that  thctdefendant  did  not  offer  • 
himself  as  a  witness  was  used  against  him. 
To  support  this  contention,  certain  remarks 
~  the  judge  of  the  trial  court  in  delivering 
sentence  upon  the  defendant  are  quoted.  The 
court  eaidi 

'The  prosecution  has  presented  an  abund- 

ce  of  proof  which,  in  case  the  court 
s&ould  give  it  full  credence,  would  establisb 
the  guilt  of  the  accused  beyond  ail  reason- 
able doubt.  On  tbe  other  hand,  the  defensa 
has  presented  very  little  direct  proof;  the- 
accused  did  not  use  bis  right  to  testify  la 
his  own  favor,  and  no  eyewitness  bas  testi- 
fied favorably  to  him.  Tbe  defense  has 
practically  limited  Itself  to  insisting  oni 
(I)  Alleged  contradictions  between  the  va. 
rious  witnesses  of  the  prosecution  relating 
to  tbe  details  of  identical  facts  or  happen- 
ings related  by  them.  (2)  Mistakes  wbieh 
thej  claim  to  be  essential,  in  tbe  testimony 
of  the  witnesses  for  tbe  prosecution  with  re- 
spect to  distances  and  relative  positions  of 
persons  and  objects  connected  with  the  eaaa. 
(3)  The  expert  testimony  of  two  pbysidana 
that  the  deceased  could  not  have  died  aa 
the  result  of  a  wound  received  in  the  man- 
ner stated  by  tbe  witnesses  for  the  prose- 
cution." 

An  analysis  of  this  language  is  mede  by 
counsel,  and  its  relation  to  the  general  char* 
acter  of  the  evidence  is  discussed,  and  tb« 
conclusion  deduced  that  tbe  trial  court 
urged  three  argument*  to  sustain  its  judg- 
ment: "First,  paucity  of  proof  in  behalf 
of  the  defendauL  Second,  his  failure  to 
testify  Id  his  own  favor.  Third,  his  failura 
to  get  any  eyewitness  to  the  shooting,  to 
rebut  evidence  of  tbe  Filipinos  who  dalnft 
to  have  been  eyewitnesses."  And  to  this 
summary,  which,  it  is  urged,  demonatratea 
that  the  trial  court  considered  in  determiu' 
ing  tbe  guilt  of  defendant,  that  he  failed 
to  take  the  stand  In  his  own  behalf,  tber* 
is  added  the  comment  of  the  supreme  court 
of  the  Islands  in  its  review  of  the  esse,  or 
rather,  In  denying  a  motion  for  n  new  trial, 
after  its  decision  of  the  case.  Upon  tba 
first  consideration  of  tbe  case  In  the  su- 
preme court,  no  assignment  of  error  based 
on  tbe  point  was  made.    It  was  raised  for 
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e  tba  flnt  time  in  wlwt  is  at^led,  "Ezeeptlon 

•  to  the  ■  Judgment,  and  Motion  (or  »  New 
Trial,"  in  whioh  he  excepted  to  the  judg- 
ment rendered  by  the  mpreme  court,  and 
prayed  that  it  b«  get  aside  and  a  new  trial 
granted  him.  The  reasons  given  wera  at 
follow*: 

'1.  The  defendant  has  been  compelled  to 
testify  against  himself,  in  violation  of  art. 
S  of  the  law  of  Congress  of  July  1,  1902, 
in  the  following  manner: 

"The  accused,  taking  advantage  of  the 
right  conceded  him  in  the  third  paragraph 
of  article  16  of  the  general  orders.  No.  5S, 
did  not  testify  in  the  court  of  first  In- 
stance, and  said  court.  In  its  judgment,  con- 
sidered, this  urcumstance  as  prejudicial  to 
the  defendant;  and  the  attorney  general  ad- 
duced the  same  circumstance  in  his  brief  in 
this  court  in  the  following  words: 

"  "No  direct  proof  was  presented  by  the 
defense  to  contradict  the  facts  stated  by 
the  witneese*  for  the  prosecution;  nor  did 
the  defendant  himself  testify  in  his  own 
favor  to  deny  the  grave  crime  with  whioh 
he  is  charged.' 

"And  to  overcome,  as  far  as  possible,  the 
•fleet  of  this  illegal  procednre  so  prejudicial 
to  the  accused,  bis  counsel  in  this  court, 
■peaking  in  his  name,  felt  himself  obliged 
to  state  to  the  court  that  the  defendant 
did  not  go  on  the  witness  stand  becaute 
he  did  not  remember  anything  about  the 
oeeurrenee;  which  circumstance  was  consid- 
ered by  the  court  as  a  fact  prejudicial  to  the 
defendant  and  appellant  in  the  following 
words: 

"  The  defendant,  a  lieutenant  of  constab- 
olary,  in  command  at  the  Parian  barracks 
at  Oehu,  being  intoxicated,  borrowed  a 
earroTnata,  which  was  without  lights,  from 
a  friend,  and  was  found  wandering  about 
the  streets  therein  by  a  munidpal  police- 
man named  Almonte,  who,  at  his  request, 
drove  him  to  the  barracks.  As  to  subse- 
quent occurrences,  we  have  not  the  benefit 
of  hi*  reooilcctlon,  and  must  rely  on  the 
testimony  of  the  witnesses  for  the  prosecu- 

^  Hon  and  the  circumstances  of  the  case.' " 

M      To  which  It  was  replied: 

■  •  The  court  having  heard  the  petition  of 
Attorney  Kjncatd,  praying  for  a  new  trial 
of  case  No.  SITS,  the  United  States  v.  Pen. 
dieton,  in  which  a  decision  was  rendered 
by  this  court  on  the  9th  of  the  present 
month  of  February,  1907,  said  that  al- 
though the  fact  that  the  defendant  de- 
clined or  failed  to  testify  as  a  witness  was 
taken  into  consideration  by  the  court  of 
first  instance,  this  court,  in  deciding  the 
cause,  did  not  take  said  fact  Into  coosidera- 
tton,  but  rendered  the  decialon  In  accord* 


ance  with  the  proofs  presented  at  the  trial, 
and  therefore  the  new  trial  solidted  is  de- 
Defendant  puts  aside  the  disclaimer  of  the 
supreme  court  as  unimportant  in  an  argu- 
ment which  Is  certainly  difficult  to  repre- 
sent if  not  to  follow.  He  appealed  to  the 
supreme  court  to  review  the  judgment  of 
the  lower  court.  He  made  a  motion  for  a 
new  trial  In  the  supreme  court,  and  that 
being  denied,  he  now  urges,  not  error  com- 
mitted in  the  supreme  court,  but  error  com- 
mitted in  the  trial  court.  This  is  worked 
out  and  attempted  to  be  justified  by  en  ar- 
gument that,  it  may  be,  we  do  not  under- 
stand. It  is  said  that  the  supreme  court 
misapprehended  the  "function  conferred 
upon  it  by  Congress  and  the  Philippine 
Commission  In  relation  to  reviewing  the  de- 
cisions of  courts  of  first  instance."  That  it 
seemed  to  be  of  opinion  that  it  had  "the 
same  authority  ia  this  regard  as  was  pos- 
sessed by  its  Spanish  predecessor,  the  au> 
diencia,"  and  "passed  on  the  decision  of  the 
court  below  about  as  a  reviewing  court 
would  pass  on  an  equity  proceeding  upon 
written  testimony  submitted  by  afHdavit* 
and  Interrogatory  depositions."  And  by  do- 
ing so,  counsel  further  urge  that  the  su- 
preme court  did  not  have  before  it  what 
they  describe  as  "the  supremely  human  ele- 
ment,— the  appearance  of  the  witnesses  and 
their  manner  on  the  stand,  etc.,"  and,  not 
having  such  element,  could  not  judge  of  the 
effect  of  the  evidence  independentlv  of  the 
silence  of  the  defendant,  and  could  not  de- 
termine, therefore,  how  much  the  error  of 
the  trial  court.  In  considering  such  silence,  ^ 
controlled  its  judgment.  The  answer  is  j' 
that  the  supreme  court  had  the  power,to  • 
review  the  case  and  coneider  alt  that  was 
necessary  to  the  exercise  of  sucli  power. 
That  power  was  invoked  by  defendant,  and 
he  secured  from  its  exercise  a  reduction  of 
three  years  in  bis  sentence.  And  Trono  v. 
United  SUtes,  199  U.  S.  521,  60  L.  ed.  21)2, 
26  8up.  Ct.  Rep.  ISl,  4  A.  &  E.  Ann.  Cas. 
773,  may  be  cited  as  an  answer  to  the  con- 
tention. In  that  case  the  power  of  review 
which  the  supreme  court  possessed  over  the 
judgment  of  the  trial  court  was  exerted  to 
the  extent  of  reversing  a  judgment  and  sen- 
tence for  assault,  and  rendering  a  judgment 
lor  homicide.  Trono  v.  United  States 
needs  very  little  comment.  It  declares  the 
relation  of  tbe  courts  and  the  scheme  of 
procedure  existing  in  the  Philippine  Islands, 
and  brings  the  case  at  bar  to  the  simple 
proposition,  when  stripped  of  ingenious  sug- 
gestions, that  an  error  whioh  was  made  (if 
error  was  made,  of  which  we  express  no 
opinion)  at  the  trial  in  the  court  of  first 


,y  Google 


•18 


30  BUFEEUZ  OOUST  REPORTER. 


Oct.T. 


tnttance,  and  which  ma  not  repeated  in 
the  supreme  court,  u  not  a  ground  of  legal 
eomplaiat. 

The  third  aaeignment  of  error  ia  not  dia- 
nused  bj  counsel.  It  la,  however,  ntani- 
(eitl;  without  merit. 

Judgment  afOrmed. 

Ur.  Justice  Harlan  dlaaenta. 


JESUS  MARIA  SAiroOVAL.  (No.  118.) 

JESUS  HARU.  SANDOVAL,  PUT.  in  Err., 

OEORQE  F.  ALBRIQHT.  (No.  117.) 


TosBTivanos  i 


F  LOGAi.  Stat- 


1.  The  construction  given  b;r  ^  territorial 
anprane  court  to  the  statutes  of  that  teiri- 
torj  will  ordinarily  not  be  disturbed  by  the 
Federal  Supreme  Court 
the  territorial  court. 

[Dd.  Nats.— Tor  other  cum,  •••  Courts,  Deo. 

OinCEBS    <(    101«)  —  COUI'ENSATIOS 

covEKino  FBEa  fbou  Dk  Facto  OnrioKa. 

2.  A  dt  jure  officer  may  recover  from  tha 
lie  facto  incumbent,  the  fees  and  emoluments 
of  the  office,  received  bj  the  latter  during 
his  incumbency. 

VBi.  Note.-For  other  cuei,  we  Offleere,  Cent 
Dig.  I  lit;    Due.  Dig.  I  101.*] 

OmcERB  (1 101*) — BEcovERiNa  Fsea  fbou 
Dt  Facto  Omcxs  —  Expzrbeb  or  Or- 

3.  liie  actual  cost  of  obtaining  the  fees 
and  emoluments  of  an  office,  which  would 
have  been  entailed  on  any  person  who  might 
have  held  the  office,  ma;r  be  set  off  by  an 
ousted  ds  facto  officer  in  an  action  by  tJte 
de  jiiT«  officer  to  recover  inch  official  earn- 

%„. 

Olf.  I  UL  . 

[Nos.  118,  117.1 

Argued  and  submitted  January  23,   ISID. 

Decided  February  SI,  1910. 

ON  WRIT  AND  CROSS  WRIT  OF  ER- 
ROR to  the  Suproua  Court  of  the  Ter- 
ritory of  New  Mexico  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Bernalillo  County,  In  that  terri- 
tory, lor  the  recovery  by  a  de  jure  officer 
from  a  de  faeto  officer,  of  the  emoluments 
of  the  office,  leas  the  expenses  incurred  in 
earning  them.     Affirmed. 

See  same  case  below  (N.  M.)  93  Pac  717. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  li.  Medler  for  plaintiff  in 
«rror  in  No.  IIA,  and  defendant  in  error  in 
Ko.  117. 

Mr,  Nelll  B.  Field  for  defendant  in  error 
in  No.  110,  and  plaintiff  In  error  in  No. 
117. 


I  10L1 


•  Mr.  Justice  UcKeniw  delivered  the  opIn-> 
ion  of  the  court: 

These  cases  involve  controversiet  over  the 
right  of  the  fees  of  the  office  of  assessor  of 
Bernalillo  county.  New  Mexico.  Plaintiff 
in  error  received  the  fees,  defendant  in  er- 
ror claims  the  right  to  them  aa  the  du^ 
elected  officer. 

There  was  prior  litigation  over  the  right 
to  the  office.  Proceedingi  in  the  nature  of 
quo  warranto  were  inatttuted  against  plain- 
tiff in  error  by  the  territory,  upon  the  rela- 
tion of  defendant  in  error,  to  try  the  title 
of  plaintiff  in  error  to  the  office.  Judgment 
went  in  favor  of  the  latter  in  the  trial  cour^ 
which  was  reversed  by  the  supreme  court, 
and  the  case  remanded  for  further  prooeed- 
ings.     IZ  N.  M.  293,  78  Pac  204. 

Upon  the  subsequent  proceedings  in  the 
trial  court,  judgment  was  entered,  declaring 
plaintiff  in  error  not  entitled  to  the  office. 
The  judgment  also  ordered  him  to  deliver 
to  the  relator,  defendant  in  error  here,  tha 
records  and  the  equipments  of  the  office,  "as 
the  lawful  custodian  thereof."  This  part  of 
the  judgment  was  reversed  by  the  supreme 
court;  the  other  part,  aa  to  the  title  of 
plaintiff  in  error  to  the  office,  was  affirmed. 
13  N.  M.  64,  79  Pac  719,  11  A.  A  E.  Ann. 
Caa.  1166.  An  appeal  wsa  taken  to  this 
court  and  dismissed  because  the  matter  in 
controversy  was  not  "measurable  by  soma 
sum  or  value  in  money."  As  to  the  fees  of 
the  office,  it  was  said:  "The  term  of  office 
had  expired  before  the  rendition  of  judg- 
ment by  the  territorial  supreme  court,  and 
as  to  the  effect  of  the  judgment  of  ouster  in 
a  suit  to  recover  emolumenta  for  the  paat, 
that  is  collateral,  even  though  the  judgment 
might  be  conclusive  in  such  subsequent  no- 
tion. New  England  Mortg.  Secur.  Co.  V. 
Gay,  146  U.  S.  123,  30  L.  ed.  040,  12  Snp. 
Ct.  Rep.  816;  Washington  &  O.  R.  Co.  t. 
District  of  Columbia,  140  U.  8.  227,  39  Ii. 
ed.  961.13  Sup.  Ct.  Rep.  04."  [200  U.  a  12, 
60  L.  ed.  348,  20  Sup.  Ct.  Bep.  211.] 

This  action  was  brought  for  the  past  feet 
and  emoluments  of  the  office,  amounting,  it 
is  alleged,  to  the  sum  of  six  thousand,  one 
hundred  eighty-four  dollars  and  sixteen 
cents    |fe,184.16). 

The  grounds  of  action  are,  as  allied,  ce 
that  Sandoval,,  defend  ant  in  error,  was  duly  P 
elected  to  the  office ;  that  Albright,  plaintiff 
in  error,  on  the  27th  of  March,  1803, 
"usurped  the  same,  and  excluded  the  plain- 
tiff therefrom,  and  received  and  appropri- 
ated to  his  own  use  the  fees  and  emoln- 
ments"  of  the  office  until  ISth  of  November, 
1S04,  when  the  plaintiff  (defendant  in  error 
here),  by  a  judgment  in  a  "certain  proceed- 
ing entitled  the  Territory  of  New  Mexioo 
on  the  relation  of  Jesus  Maria  Sandovkl 
against  the  said  (Jeorge  F.  Albright,  w«a 
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restoKd  to  the  poueasion  of  ths  akid  of- 1 

flee."    The  judgment  was  made  part  of  the 
eomplaint. 

A  demurrer  was  filed  to  the  complaint. 
It  waa  overruled.  An  answer  waa  then  filed 
which  pTBctically  admitted  the  allegations 
of  the  complaint,  except  the  legal  right  of 
the  plaintiff  to  the  fees  of  the  omce.  It 
admitted  tliat,  in  the  quo  warranto  pro- 
ceeding, it  was  adjudged  that  Albright  was 
not  entitled  to  the  office,  and  had  usurped 
the  Haine,  and  that  Sandoval  was  entitled 
to  it.  The  answer,  however,  set  up  a  right 
to  the  office  in  Albright;  that,  on  the  23d 
of  March,  1S03,  he  waa  appointed  aaseasor 
of  the  county  by  the  board  of  countj  com- 
miasioners  of  the  county,  acting  under  and 
bj  virtue  of  g  3  of  an  act  of  the  legialative 
assemblj  of  the  territory,  entitled,  "An 
Act  to  Create  the  County  of  Sandoval,"  ap- 
proved March  10,  1903,  ai  amended  March 
18,  1003.  That  the  office  of  aasesBor  of  the 
county  of  Bernalillo  became  vacant  by 
leaaon  of  such  legiilation,  Sandoval  county 
having  pievioualy  been  a  part  of  Bernalillo. 
The  validity  of  tuch  legislation  was  al- 
leged, and  that  the  power  of  appointment 
was  vested  thereby  in  the  board  of  commii- 
Btonen  created  by  the  amendatory  act  of 
March  12.  It  ia  allied  also  that  "the  of- 
fice was  subject  to  the  control  of  the  legis- 
lature, and  that  a  vacancy  thereafter  was 
ereated  b7  uid  acta."  That  Sandoval,  at 
the  time  Sandoval  county  was  created,  was, 
and  had  been  a  long  time  before,  a  resi- 
dent of  Bernalillo,  and  ceased,  therefore, 
upon  the  paisags  of  the  acts  creating  San- 
doval county,  to  be  a  resident  of  Bernalillo, 
and  became  disqualified  from  exercising 
M  the  duties  of  the  office  as  asseasor  thereof, 
?  to  whichahe  had  been  elected,  and  that,  at 
the  time  of  the  appointment  of  Albright,  the 
office  waa  and  had  been  vacant  from  the 
time  at  the  creation  of  Sandoval  county. 

The  anawer  admitted  the  receipt  of  C8,04S 
on  account  of  fees  and  emolumenta,  and  al- 
lied that  Albright  paid  out  the  sum  of 
C!,142.26  for  clerical  and  other  expenses 
neeeaaarilj  incurred  in  administering  the 
ofBoe,  which  amount,  he  alleged,  he  waa  "en- 
titled to  receive  aa  a  aet-off  against  any 
demand"  against  him.  And  ha  alleged  that 
the  said  aum  was  paid  in  good  faith. 
Iliere  waa  a  demurrer  to  the  answer  filed 
and  a  replication.  The  latter  accepted  the 
statement  of  the  amount  received  by  Al- 
bright, alleged  want  of  information  as  to 
the  amount  expended  aa  expenses  of  the 
office,  and  denied  that  Albright  waa  an.  in- 
cumbent of  the  oBIce  In  good  faith. 

The  demurrer  waa  sustained  to  all  parts 
of  the  anawer  except  thoae  alleging  receipt 
of  fees  and  the  payment  of  expenaes.  Aa 
to  them,  evidence  waa  submitted  to  a  jury. 


which,  under  tha  direction  of  the  court, 
returned  a  verdict  for  Uie  plaintiff,  San- 
doval, in  the  sum  of  t6,3G0.E3,  which  was 
the  amount  sued  tor,  less  the  expenses 
which  had  been  incurred  by  Albright.  Both 
parties  moved  for  a  new  trial,  the  plaintiff 
on  account  of  the  allowance  of  the  expenses, 
the  defendant  on  account  of  the  recovery 
against  him  of  the  fees  and  enoluments  re- 
ceived by  him.  Judgment  was  entered  for 
the  amount  of  the  verdict  in  favor  of  the 
plaintiff,  end  affirmed  by  the  aupreme  court. 
93  Fac.  717.  Both  parties  sued  out  writs 
□f  error.  That  of  Albright  (No.  110)  ia 
directed  to  the  judgment  against  him; 
that  of  Sandoval  (No.  117),  to  redreea  the 
error,  which,  he  contends,  was  made  against 
him  in  allowing  oa  a  aet-oS  against  hia 
demand,  the  expenses  that  Albright  iiad  in- 
curred in  administering  the  office. 

It  is  clear  that  the  only  questions  of  fact 
presented  by  tha  pleadings  were  as  to  tha 
amount  received  and  the  amount  expended 
by  Albright.  This  was  the  view  taken  of 
them  by  tbe  supreme  court.  That  court 
saidi  "Tha  right  of  office  and  that  the  ap-  ^ 
pelles  [defendant  in  error  here]  was  the  da  n 
)wr«, officer  were  fully  determined  in  tha  ■ 
former  suits,  and  cannot  be  considered  in 
thia;  therefore  the  court  below  properly 
sustained  the  demurrer  to  all  such  paita 
of  the  answer  aa  aought  to  raise  this  issue." 
The  auita  referred  to  by  tbe  court  wera 
Territory  ex  rel.  Sandoval  v.  Albright,  12 
N.  M.  203,  TB  Pac.  20S,  13  N.  M.  64,  7» 
Fac.  71B,  11  A.  ft  E.  Ann.  Caa.  116S,  200  U. 
S.  B,  00  L.  ed.  346,  26  Sup.  Ct.  Rep.  210. 

Tha  court  therefore  addreased  itaelf  to 
the  two  propositions  which  it  conceived 
were  left  in  the  case, — the  right  of  Sandovftl 
to  recover  the  fees  received  by  Albright,  and 
the  right  of  the  latter  to  set  off  against 
them  hie  diabursements  for  expenses.  Tha 
court,  passing  on  the  first  propoaiticm, 
found,  it  aaid,  no  statute  of  the  territory 
"governing  thia  subject,"  but  decided  that 
"the  common  law,  in  the  absence  of  a  atat- 
ute,  authorizes  a  recovery  hy  the  officer  da 
>tire  in  such  cases."  On  the  second  proposi- 
tion it  found  that  there  could  be  no  ques- 
tion of  Albright's  good  faith,  and  that  it 
considered  the  cases  made  good  faith  "tha 
controlling  eonajderatlon  for  tbe  allow* 
aneea  of  expenaea  to  an  ousted  da  facto  of- 
ficer," and  affirmed  tha  judgment  of  tha 
trial  court. 

Plaintiff  in  error,  however,  goes  beck  of 
the  deeision  of  the  supreme  court,  and  con- 
tends that  he  is  not  only  an  officer  de  fovto, 
but  an  officer  de  jure.  In  other  worda,  ha 
asserts  tha  correctneaa  of  the  poaition  taken 
in  his  answer,  that,  by  the  legislation  era- 
ating  Sandoval  eoun^,  defendant  in  error 
ceased  to  be  the  assessor  of  Bernalillo,  to 
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which  he  was  dniy  ekcted;  that  therefore 
a  Vftcancf  eiiaUd  to  vhich  plaintiff  in 
error  was  duly  appointed.  The  basis  of 
this  contention  is  the  power  of  the  legis- 
lature to  create  Sandoval  county,  and  that, 
by  the  e:tercise  of  the  power,  defendant  in 
error  was  made  a  resident  of  Sandoval 
oountj,  and  became  disqualiBed  to  be  as- 
oessor  of  Bernalillo.  From  this  it  followed, 
it  is  argued,  a  vacanc]'  occurred  to  whicli 
plaintiff  in  error  was  appointid  under  the 
act  amending  the  act  creating  Sandoval 
county.  It  certainly  follows  that,  i(  the 
^  residence  of  defendant  in  error  in  Sandoval 
N  eotinty  did  not  create  a  vacancy,  there  was 
■  none  to  SU,  unless,  as  it  ietcontended  by 
defendant  in  error,  that  the  legislature  has 
the  power  to  create  a  vacancy,  and  actually 
exercised  the  power. 

In  Territory  ex  rel.  Sandoval  v.  Albright, 
12  N.  M.  2B3,  78  Pac.  204.  the  judgment  of 
the  trial  court,  which  dismissed  the  quo 
warranto  proceedings,  was  reversed,  as  we 
have  Been.  The  supreme  court  said  that 
the  trial  court,  in  considering  the  section 
of  the  acts  relied  on  by  plaintiff  in  error, 
"arrived  at  the  conclusion  that  it  was  the 
Intention  of  the  legialatuie  to  declare  that 
office  tthe  office  of  assessor  of  Bernalillo 
county]  vacant,  and  therefore,  although 
those  sections  do  not  contain  a  declaration 
to  that  effect,  the  court  was  of  the  opinion 
that  those  sections  should  be  given  the  ef- 
fect of  such  a  declaration."  But  the  su- 
preme court  added,  "We  cannot  concur  with 
the  trial  court  in  this  conclusion,"  and 
proceeded  to  analy^  the  legislation,  and 
decided  that  it  did  not  have  the  meaning 
plaintiff  in  error  attributes  to  it.  In 
Other  words,  did  not  create  a  vacancy  in 
the  office  of  auesaor  of  Bernalillo  county. 
And  considering  the  laws  of  the  territory 
U  to  the  qualification  of  county  officers,  de- 
aided  that  residence  was  not  one  of  them. 
The  court  further  decided  that,  when  plain- 
tiff in  error  was  appointed,  the  act  under 
which  it  is  contended  that  it  was  done  had 
not  taken  effect,  and  that  therefore  his  ap- 
pointment was  unauthorized. 

The  court,  considering  the  legislation  ii 
view  of  the  powers  of  the  legislature,  as 
limited  by  tlie  act  of  Congress  of  July  30, 
1S86  (24  Stat,  at  L.  170,  chap.  818),  con- 
eluded  tliat  the  legislature  had  not  the 
power  to  remove  and  appoint  county  of- 
ficers, as  contended,  but  the  decision  of  the 
case  was  put  on  the  other  grounds  which 
we  have  stated.  In  other  words,  put  upon 
the  construction  of  the  statutes.  And  titat 
eonstruction  we  are  not  disposed  to  disturb. 
Fox  V.  Haarstick,  ISB  U.  S.  674,  39  L.  ed. 
S7e,  IS  Sup.  Ct.  Rep.  4S7;  English  v.  Ari- 
cona,  214  U.  8.  359,  S3  L.  ed.  1030,  29  Snp. 


Ct  Rep.  OSS;  Crary  r.  Dye,  208  a  S.  616, 
S2  L.  ed.  SQE,  28  Sup.  Ct.  Bep.  300. 

Under  these  views  it  is  not  necessary  to 
decide  whether  the  judgment  in  the  quo 
warranto  proceedings  is  conclusive  of  the  o 
issues  in  this  case,  as  contended  by  defend-  ^ 
ant  in  error.  •  The  decision  upon  the  respee-  * 
tive  rights  of  the  parties  arising  from  the 
statute  of  the  territory  may  be  rested  on  the 
grounds  which  we  have  expressed,  and  we 
come  to  the  proposition  whether  Sandoval 
can  recover  the  fees  and  emolumenta  re- 
ceived by  Albright,  and  whether,  if  he  can, 
may  the  latter  set  off  his  expenses.  The 
first  proposition  is  not  controverted  by  Al- 
bright, although  be  suggests  that  there  are 
some  well-considered  cases  the  other  way, 
and  he  cites  Stuhr  v.  Curran,  44  N.  J.  L. 
181,  43  Am.  Rep.  353.  He  also  citea  Taylor 
V.  Beckham,  178  U.  S.  648,  44  L.  ed.  1187, 
20  Sup.  Ct.  Rep.  890,  1009;  Butler  t. 
Pennsylvania,  10  How.  402,  13  L.  ed.  472, 
for  the  view  that  there  ie  no  such  thing  as 
property  in  a  public  office.  However,  his 
ultimate  concession  is  that  the  weight  of 
authority  is  to  the  effect  that  a  d«  ivr*  of- 
ficer may  recover  from  the  de  facto  officer 
the  emoluments  of  the  office,  less  the  rea- 
sonable expenses  incurred  in  earning  such 
fees,  when  the  de  facto  officer  entered  Into 
the  office  in  good  faith  and  under  color  of 
title.  And  this  was  the  view  of  the  su- 
preme court  of  the  territory.  To  sustain 
the  first  proposition,  the  court  reviewed 
Stuhr  V.  Curran,  supra,  and  cites  against 
it.  United  States  use  of  Crawford  v.  Ad- 
dison, 6  Wall.  291,  18  L.  ed.  919;  Dolan 
V.  New  Yorlc,  08  N.  Y.  274,  23  Am.  Rep. 
IQB;  Hunter  t.  Chandler,  45  Mo.  452; 
Glascock  V.  Lyons,  20  Ind.  1,  83  Am.  Dee. 
299;  Douglass  v.  SUte,  31  Ind.  429;  People 
ex  rel.  Benolt  v.  Miller,  24  Mich.  4S8,  9  Am. 
Rep.  131;  People  ex  rel.  Dorsey  v.  Smith,  28 
Cal.  21;  Nichols  v.  MacLean,  101  N.  Y. 
538,  54  Am.  Bep.  730,  6  N.  E.  347;  Krelts 
V.  Behrensmeyer,  149  111.  603,  24  L.R.A.  S9, 
36  N.  E.  983;  Vaux  v.  Jeffersen,  2  Dyer, 
114b;  Arris  v.  Stukely,  2  Mod.  260;  Lee 
V.  Drake,  2  Balk.  408;  Webb's  Case,  8  Coke, 
46b;  1  Selwyn,  N.  P.  81;  1  Chitty,  PL  112. 
It  is  not  necessary  to  make  a  review  of 
these  cases.  It  is  enough  to  say  that  thof 
sustain  the  proposition  for  which  libej  arn 
cited. 

The  second  question  Is  more  debatable; 
to  wit,  whether  Sandoval  was  entitled  to  the 
gross  receipts  of  the  office,  as  contended  by 
him,  or  to  the  net  receipts,  as  contended  by 
Albright,  and  as  decided  by  the  courts  bo> 

Counsel  for  Sandoval  sees  and  admits  ttm^ 
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drcunutance*  of  tbis  case,  of  th»  dednationi 
•Jlowed  hy  the  courts  below, 

Thera  U  argument  baaed  on  the  illegality 
of  Albright's  occupation  of  the  office,  and 
■trEngtb  in  the  contention  that  a  tree- 
pasier  may  not  act  off  the  expense  ha  in- 
cnrred  in  executing  the  treapass.  It  has 
been  held,  in  a  well-considered  case,  there 
can  be  no  deduction  for  the  personal  services 
of  the  intruder.  People  ex  reL  Benoit  v. 
Miller,  supra.  It  was  said  in  that  case, 
however,  that  "there  may  be  reason  for  de- 
ducting from  anj  official  earning!  the 
actual  cost  of  obtaining  them,  which  would 
have  been  entailed  on  any  person  who  might 
have  held  the  office."  Iliis  may  be  said  of 
the  expenses  in  controveriy  in  the 
bar.  Mayfield  v.  Moore,  S3  III.  428,  S  Am. 
Bep.  G2,  is  the  leading  case  which  sustains 
the  right  to  deduct  such  expensee.  This 
ease  is  followed  by  others  in  the  i 
court,  and  the  same  view  has  been 
nounced  by  other  courts.  We  think  they 
express  the  correct  rule.  It  makes  the 
measure  of  recovery  the  extent  of  the  in- 
jury, and  the  injury,  it  is  clear,  is  not  the 
gross  earnings  of  on  office,  but  such  eam- 
Inga  leas,  to  use  the  language  of  Mr.  Chief 
Justice  Campbell  in  People  ex  rel.  Benoit  t. 
Miller,  supra,  "the  actual  cost  of  obtain- 
ing them,  which  would  have  been  entailed 
on  any  person  who  might  have  held  the 

Judgment  affirmed. 

(Hi  xj.  a.  Ht) 

OEORQB  F.  ALBRIGHT,  Appt. 

JESUS  MAMA  SANDOVAL. 

COUBTS  (!  387»)— SCPBEME  COUBT^FIDXB- 
Ah  QUKBTION. 

The  Judgment  of  a  territorial  supreme 
eourt  for  the  recovery  of  fees  by  a  de  jvre 
officer  from  a  da  facto  one  is  not  reviewable 
In  the  Federal  Supreme  Court,  as  involving 
the  validity  of  an  authority  exercised  under 
the  United  States  In  the  passage  of  the  ter- 
ritorial legislation  from  which  it  was  eon- 
tended  that  the  right  to  the  fees  woa  derived, 
where  the  decision  was  rested  In  fact  upon 
the  construction  of  the  statutes,  and  not 
upon  the  want  of  power  of  the  territorial 
legislature  to  pass  them. 

[Ed.  Not*.— For  other  eases,  ssa  Oonrt&  Dec 
Dlfc  I  m.'l 


[No.  118.] 

Argued   and   submitted   January   28,   1910. 
Decided  February  21,  1010. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  imiew  a 
Judgment  whieh  affirmed  a  judgment  of  the 


District  Court  of  Bernalillo  Ooun^,  In  that 
territory,  for  the  recovety  by  a  d»  jure 
officer  from  a  da  faolo  one,  of  the  fees  and 
emoluments  of  the  office.  Dismissed  for 
want  of  jurisdiotion. 

See  same  case  below  (N.  M.)  04  Pac.  947. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eldwnrd  L.  Medler  for  appellant. 

Mr.  N«ill  B.  Field  for  appellee. 

Mr.  Justice  McKeniia  delivered  the  opin- 
ion of  the  court  r 

The  appeal  involves  the  same  questions  as 
those  that  have  just  been  decided  in  Albright 
¥.  Sandoval,  No.  116.  [238  U.  S.  331,  64  L. 
ed.  — ,  30  Sup.  Ct  Rep.  318.]  In  the  lat- 
ter case,  the  right  of  Sandoval  to  recover  the 
feei  and  emoluments  of  the  office  of  assessor 
of  Bernalillo  county  from  Albright  la  decid- 
ed. 

The  CI 


at  bar  is  another  action  for  addi- 
tional fees  received  by  Albright.     The  Judg- 
ment rendered  was  for  the  sum  of  (1,688.84, 
whieh,  with  interest,  smounted  to  the  sum  ■«■ 
of •11,813.29.     The  judgment  was  affirmed? 
by  the  supreme  court     94  Pac.  047.     This 
appeal  was  then  taken.     A  motion  is  mad* 
to  dismiss  it  on  the  ground  that  the  amount 
dispute  does  not  exceed  96,000.     To  this 
is  replied  that  the  case  involves  the  valldi- 
of    an   authority   exercised    under   the 
United   States   in   the  passage  of  the  laws 
by  whieh,  it  Is  contended,  Albright  derived  a 
right  to  the  office. 

The  appellant  supports  thia  contention  by 
saying  that  his  answer  In  the  trial  court 
raised  the  "I^al  propositions  of  the  power 
and  authority  of  the  territorial  legislaturs 
the  acta  creating  Sandoval  county, 
and  to  vest  the  power  of  appointment  in  the 

unty  commissioners  of  Bernalillo  counfy,* 

id  also  contained  a  full  record  of  the  quo 
warranto  proceedings  in  whieh  the  same 
qucstiona  were  raised.  But  by  reference  to 
the  opinion  in  No.  116  It  will  be  seen  that 
ipreme  court  rested  Its  decision  upon 
the  oonstruction  of  the  statutes,  not  upon 
the  want  of  power  in  the  legislature  to  pass 
them.  As  to  the  acts  themselves,  the  su- 
preme court  said;  "It  does  not  seem  neces- 
sary or  profitable  In  this  case  to  consider 
the  question  of  the  power  of  the  legislature, 
for  the  reason  that  however  adequate  the 
power  of  the  leglsUtura  might  be,  if  the  leg- 

'  itiire  did  not  see  fit,  nor  intend  to  exer- 
cise the  power  to  declare  the  office  of  asaessor 
of  Bernalillo  county  vacant  by  the  l^islo- 
tion  enacted,  the  legal  right  of  the  Incum- 
bent elected  by  the  people  of  the  county 
is    not    affected    by    the    legislation,    and 

vacancy  existed,  to  be  filled  either  t^  eleo- 
tion  or  appointment."  [12  N.  U.  304,  7S 
Paa  207]. 

Aa  to  the  vacancy  alleged  to  have  ooeurred 
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bj  the  nonreaidenee  of  Sandoral  in  Bernftlil- 
lo  eouutj,  the  eourt  said  that  it  was  unable 
to  fiod  any  provision  of  the  statutes  "requi 
ing  residence  in  the  count;  a>  a  qualjftcutii 
to  liold  the  office  of  asBeagar."  And  further 
•aid  that  it  was  hence  led  to  the  logical 
elusion  "that  even  if  it  tvas  admitted  that 
Sandoval  had  been  for  ypara  and  was  atill 
residing  in  what  would  become  Sandoval 
_  county  when  the  act  took  eirect.  that 
«  fact  would  neither  disqualify  SandovaJ 
•  from  holding  bis  office  norvhave  the  effect  of 
rendering  the  olUce  vacant."  And  again: 
"The  legislature  acted  upon  a  mistaken  view 
of  the  law,  tbe  result  of  which  was  to  pro- 
vide for  the  election  of  an  officer  to  an  oiKce 
not  vacant,  but  which,  on  the  contrary,  was 
in  the  possession  of  a  legally  elected  and 
qualilled  incumbent."  It  waa  also  decided 
that  Albright's  appointment  was  made  be- 
fore the  law  took  effect,  and  necessarily  was 
illegal. 

Upon  the  second  appeal  of  the  case,  the 
court  did  not  enlarge  on  the  ground  of  its 
decision.  13  N.  M.  64,  79  Pac.  739,  11  A.  & 
B.  Ann.  Cas.  llflS.  It  follows  that  as  San- 
doval's right  to  the  ofRee  and  Albright's 
want  of  right  were  based  upon  the  construe- 
tfon  of  the  statutes  of  the  territory,  not  u])- 
on  power  of  the  legislature  to  pass  them,  the 
motion  to  dismiss  must  be  granted,  and  it  ia 

M  ordered.  

(D«  V.  e.  ».} 

VltTTOR  FRAENKL  and  John  H.  Luis,  Co- 
partners under  the  Firm  Name  of  Jaife 
Brothers  &  Company,  and  Jobst  Rinne 
and  Herman  Volfram,  Copartners  unrier 
the   Firm   Name   of   Hinne   A   Company, 

UAMUBL  CERECEDO,  Enrique  Cerecedo, 
JosS  Cerecedo,  and  Francisco  Cerecedo, 
Composing  the  Copartnership  of  Cerecedo 
Hermanoe. 

Eqtjitt  (I  452*)— Bill  of  Review— Time 

1-  The  time  which  elapsed  between  the 
tendering  of  a  bill  of  review  to  the  Federal 
district  court  for  Porto  Rico  for  filing,  and 
the  permission  ^iven  to  file,  should  nut  be 
counted  in  applying  the  two  years'  limita- 
tion for  filing  such  bill,  fixed  by  analogy  to 
the  time  allntved  by  law  for  an  appeal  to 
the  Federal  Supreme  Court. 

[Bd.  Mole— For  other  caias,  SM  Euulty.  Dsc. 
Dig.  I  U2.*] 

BiQDiTT  (i  455*).— Bill  of  Review— I^ave 

OF  COUBT — DlSOSETIOn. 

2.  Permitting  a  bill  of  review  to  be  filed 
without  a  previous  payment  of  the  moneys 
awarded  by  the  decree  sought  to  be  reviewed 
Is  not  an  abuse  of  discretion,  where  leave 
to  file  was  conditional  upon  the  furnishing 
of  an  indemnity  bond,  which  was  thereafter 
executed. 

fEd.  Nile.— For  Mtier  vf.  ■»  Egultr.  Cent 
Hi*,  t  n-l:    Dee.  Dig.  )  *;=.*] 


COUBTB    (f    3T*>— JUBIBDIcnoiI— AOQUU- 

iwo  BY  Con  SHIT— Bbtoppkl. 

3.  The  objection  to  the  want  of  jurlsdio- 
tion  of  the  Federal  district  court  for  Porto 
Rico  of  a  suit  in  which  all  the  parties  plain- 
tiff were  foreign  subjects,  and  all  the  partiei 
defendant  citizens  of  Porto  Rico,  is  avail- 
able to  defendants  although  the  final  de- 
cree was  entered  pro  confeao  after  the  juris- 
diction of  tliB  eourt  was  extended  by  the  act 
of  March  2,  1901  (31  Stat,  at  L.  Q53,  chap. 
812),  g  3,  to  embrace  such  a  case,  where 
the  last  appearance  of  the  defendants  In 
tlie  pose  naa  before  such  statute  was  en- 
acted, when  a  stipulation  was  made  in  re- 
spect to  an  extension  of  the  time  to  plead 
to  the  bill. 

IBd.  Nats,— Far  aCber  easts,  sea  Courts,  Dec. 
Dig.   I   n.*] 

COCHTS     (S     438")- JURIflDlCTION     OF     DlS- 
TRICT    COTJBT  FOB   POBTO    RlCO— t'EDEHAL 

QuEsnoir. 

4.  A  mere  reference  in  a  bill  in  equity  to 
the  provisions  of  an  order  of  the  military 
governor  of  Porto  Rico  does  not  present  » 
controversy  arising  under  the  laws  of  the 
United  States,  of  which  the  Federal  district 
court  for  Porto  Rico  would  have  jurisdiction 
without  regard  to  the  citizenship  of  the 
parties,  even  if  such  order  be  treated  as  » 
law  of  the  United  States,  where  the  bill 
does  not  call  the  attention  of  the  court  to  a 
controversy  arising  under  such  order,  in 
such  a  way  as  to  inToke  the  court's  action 
thereon. 

[Ed.  Note.— Par  other  cases,  SM  Courts,  Dae. 
Dig.  I  «8,-] 

[No.  411.] 

Submitted  January  10,  1910.    Decided  TA- 
niary  SI,  1910. 

APPEAL  from  the  District  Court  of  tha 
United  States  for  Porto  Rico  to  revieir 
a  decree  upon  a  bill  of  review,  setting  asids 
a  decree  of  that  court  in  an  equity  case,  and 
dismissing  the  bill  of  complaint  in  such 
case  without  prejudice.     Affirmed. 

See  same  case  below,  4  Porto  Rico  Fed. 
Rep.  454. 

Statement  by  Mr.  Justice  White; 

This  is  an  appeal  from  a  decree  of  tlia 
district  court  of  the  United  States  for 
Porto  Rico,  upon  a  bill  of  review,  vacating 
and  annulling  a  decree  entered  by  that 
court  in  an  equity  cause,  and  dismissing 
the  bill  of  complaint  in  said  cause  without 
prejudice.  a 

*Tlie  bill  in  the  equity  cause  referred  to  ? 
was  filed  in  December,  1900.  The  present 
appellants  were  complainants.  Soma  at 
them  were  alleged  in  the  bill  to  be  co- 
partners, doing  business  in  Dundee,  Scot- 
land, as  Jaffe  Brothers  ft  Company,  and  ta 
be  subjects  of  the  Queen  of  Great  Britain 
and  Ireland,  The  others  were  averred  to 
be    copartners    doing   business     in     Berliii, 
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Q«nnMi7,  u  Htnne  &  Comf*iiy,  ftnd  to  be 
■nbjeeta  of  the  Emperor  of  Germany.  The 
detettdanta  ts  the  hill  wera  Demetria  Bolta 
and  Alfredo  Arnaldo  y  Sevilla,  and  various 
other  individuals  alleged  to  be  the  general 
and  special  partners  of  a  firm  staled  J. 
Fernandez  k  Companj'.  Among  auch  were 
UftDue),  Enrique,  Joat,  and  Francisco 
Cereeedo,  all  of  whom  were  members  of  a 
Arm  styled  Cereeedo  HennanoB,  which  firm, 
it  was  charged,  was  a  special  partner  in 
J.  FamandeK  &  Company.  All  the  defend- 
ant* were  averred  to  he  citizens  and  resi- 
dents of  Porta  Rico. 

The  allegations  of  the  bill  were  thus  sum- 
marized in  an  opinion  rendered  in  the  court 
below; 

"It  avers,  in  auhstanee,  that  Fernandez 
ft  Company,  of  which  firm  Cereeedo  Broth- 
er* were  special  partner*  up  to  the  time 
when  Fernandez  &  Company  luapended  pay- 
ment, were  Indebted  to  the  complainanta  in 
eertain  lumi  set  forth  in  the  hill;  that 
fravdnlently  and  to  obtain  time  the  laat- 
named  firm  agreed  with  Jaffa  Brothers  k 
Company  to  transfer  to  them  certain  se- 
enrlties  upon  third  parties  for  their  debt, 
but  thereafter  proposed  to  turn  them  over 
la  aetaal  payment  pro  tanto;  but  when 
the  agent  of  Jaffe  Brothers  t  Company  ob- 
tained authority  to  agree  to  this,  said  firm 
applied  for  suspension  of  payments;  that 
to  get  this,  they  lamed  false  evidencM  of 
fndebtedneai  to  Cereeedo  Brothers  and 
othen;  that  after  the  suspension  of  pay- 
men  ta,  Fernandez,  as  liquidator,  fraudu- 
lently transferred  the  aecnrities  complain- 
Ult  Jaffe  Brothers  k  Company  were  to  have 
to  a  third  party,  without  conBideration,  and 
for  half  their  value,  Cereeedo  Brothera 
being  in  fact  the  real  purchasers;  tliat 
■•  Fernandez,  after  the  suapension  of  pay- 
f^  mentt,  turned  over  to  Cereeedo  Brothers  a 
*  large  amount*ot  property,  the  amount  being 
unlmown  to  complainants,  and  disposed  of 
a  Urge  part  of  the  assets  fraudulently.  In- 
terrogatories were  propounded  in  the  hill 
to  Fernandez.  The  relief  sought  was  a 
apeeiSo  performance  of  the  agreement  with 
Fernandez  as  to  the  securities;  that  a  re- 
esiver  be  appointed,  and  the  assets  of 
Fernandez  ft  Company  be  marshaled;  tliat 
Fernandez  k  Company  be  enjoined  from  col- 
lecting aald  seeuritiea  or  interfering  with 
the  company's  asset*;  that  tbey  be  delivered 
to  the  receiver,  the  liens  be  ascertained,  the 
property  sold  and  distributed  among  the 
creditors,  Jaffe  Brother*  ft  Company  being 
Allowed  to  participate  in  the  diatrihution, 
aaid  securities  being  flrst  applied  on  their 
debt."    [1  Porto  Rico  Fed.  Rep.  S4.] 

After  the  return  of  aervice  of  summons 
■pon  the  firm,  Hertiert  E.  Smith,  signing 
himself    "Solicitor     for    defendants,"    filed 


a  "special  appearanee"  in  the  ease,  "tot 
the  purpose  of  moving  the  court  tor  tiM 
corapliancB  on  the  part  of  the  plaintiffs 
with  the  rule  of  court  relative  to  non- 
lesidenta  giving  security  for  costs,  and  for 
the  purpose  of  opposing  the  motion  for  an 
injunction  and  receiver."  On  January  11, 
1001,  a  receiver  was  appointed,  who,  liow- 
ever,  never  qualified.  It  vas  recited  in  the  or- 
der appointing  the  receiver  that  after  due 
notice  had  been  given  of  an  application  for 
temporary  injunction,  the  cause  had  been 
fully  argued  by  counsel  for  the  respective 
parties.  Subsequently,  on  January  31, 
1901,  by  written  stipulation  between  counsel 
for  the  plaintiff*  and  defendants,  it  was 
agreed  "that  the  defendants  herein  may 
and  shall  bavg  until  the  20th  day  of  FebrU' 
ary,  1901,  for  the  purpose  of  demurring  to^ 
pleading  to,  or  answering  the  bill  of  com- 
plaint of  said  complainants  herein."  There- 
after, on  February  S3,  1901,  a  decree  pn 
oonfttto  was  entered  against  all  the  defend- 
ants, and  complainants  were  given  leave  to 
proceed  en  porU.  On  June  S  following,  a 
final  decree  waa  entered,  adjudging  the 
general  and  special  partners  in  the  firm  of 
J.  Fernandez  ft  Company  to  be  indebted  to 
the  complainant*  in  ipecifled  amount*, 
canceling  and  annulling,  a*  againat  tha  ^ 
rights  of  complainant,  because  fraudulent  g 
and  fictitious,  the* alleged  indebtedness  of* 
the  firm  of  J.  Fernandez  ft  Company  to  tho 
special  partners,  canceling  and  setting  aside 
as  fraudulent  the  transfers  made  to  the  dt- 
fendant  Bolta,  and  adjudging  that  the  da- 
fendants  composing  the  firm  of  J.  Fernan- 
dez ft  Company  pay  the  amounts  found  due 
to  the  complainants,  and  that,  in  default 
of  so  doing,  execution  should  iuue.  On 
January  3],  1902,  an  execution  waa  ieined, 
which  was  levied  upon  the  property  of  tba 
firm  of  Cereeedo  Hermanos.  Thereupon,  on 
February  6,  1902,  there  was  filed  in  the 
court  from  which  the  execution  issued,  on 
behalf  of  the  members  of  that  firm,  a  peti- 
tion praying  for  leave  to  file  a  bill  to  review 
and  set  aside  the  decree  theretofore  entered 
pro  oonftaao  against  them.  The  petition  !•• 
cited  the  presentation  of  the  bill  of  review, 
and  that  document  was  marlced  as  "Ten- 
dered February  6,  1902." 

Both  in  the  petition  and  bill  of  reviaw 
various  errors  asserted  to  be  apparent  on 
the  face  of  the  record  were  set  out,  which, 
from  the  view  we  take  of  the  case,  need  not 
be  here  detailed. 

While,  as  stated,  the  petition  for  lean 
was  filed  on  February  6,  1902,  leave  to  file 
was  not  granted  until  June  22,  1S03,  on 
which  date  the  oourt  filed  an  opinion.  1 
Porto  Bico  Fed.  Rep.  G3.  The  opening 
paragraph  of  the  opinion  is  as  follows: 

"This  is  a  petition  for  leave  to  file  a  biU 
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of  ntlew,  which  !■  alH  tendered.  The  de- 
cree aalced  to  be  set  aside  w&a  entered  June 
8,  1901.  Thie  petitian  wai  presented  Febru- 
ary 6,  1902.  Objection  is  made  that  it 
cornea  too  late.  It  ie  ctainied  that  the  act 
of  CongreaB  of  March  3,  1891  [20  Stat,  nt 
L.  BZe,  chap.  GIT,  U.  8.  Comp.  SUt.  1031, 
p.  4B3],  relative  to  the  United  SUtes  circuit 
court  o(  appeals,  appliei  to  it.  The  limi- 
tation for  appeal,  and  which,  bj  analog;, 
has  been  applied  In  equity  to  the  time  for 
filing  bills  of  review,  applicable,  however, 
is  the  two  year*  provided  in  3  1008  of  the 
United  States  Beviaed  SUtutes  (U.  S. 
Comp.  Stat  1601,  p.  716).  CUrfc  v.  Kil- 
Uan,  103  U.  S.  766,  28  L.  ed.  607;  Allen  v. 
Southern  P.  R.  Co.  173  U.  8.  479,  43  L.  ed. 
775,  10  Sup.  Ci  Rep.  SIS. 

The  court  conaidered  two  of  the  grounds 
assigned  in  support  of  the  petition  for  leave 
A  to  file.  One  related  to  the  jurisdiction  of 
5  the  court  to  render  the  decree,  and  was 
■  dlspoKd'of  by  the  statement  that  all  the 
eomplainants  were  aliens.  Upon  the 
ground,  however,  that  the  avemiente  of  the 
bill  In  the  main  cause  did  not  authorize  the 
money  decree  which  had  been  rendered,  it 
was  held  that,  in  order  to  prevent  injustice, 
the  "petitioners  should  be  allowed  to  file 
thslr  hill  of  review,  appear,  open  the  de- 
eree,  and  make  defense,"  upon  payment  of 
costs  to  date,  and  the  execution  of  a  bond 
Id  the  sum  ol  {15,000,  conditioned  to  per- 
form any  judgment  that  might  finally  be 
mtdered  against  them.  On  June  19,  1003, 
on  order  wae  entered  permitting  the  filing 
of  the  bill  of  review,  opening  the  decree  in 
the  original  cause,  and  permitting  the  Cere- 
cedos  to  appear  therein  and  make  defense, 
and  ordering  the  return  of  the  e:tecution 
upon  the  giving  of  bond.  The  condition  as 
to  payment  of  costs  and  giving  bond  having 
been  complied  with,  thereafter,  on  October 
13,  1603,  a  demurrer  was  filed  to  the  bill 
of  review,  and  at  the  same  time  in  the  main 
cause  a  plea  to  the  jurigdiction  of  the  court 
was  filed. 

On  October  14,  1903,  an  amended  bill  of 
review  was  filed.  Nearly  four  years  after- 
wards, on  June  1,  1607,  an  opinion  was  filed, 
holding  that  the  demurrer  to  the  bill  of  re- 
view and  also  the  plea  to  the  jurisdiction 
in  the  main  case  should  be  overruled.  On 
the  22d  of  the  same  month  an  answer  was 
filed  to  the  bill  of  review,  to  which  a  reply 
was  filed  in  the  following  month.  On  the 
same  day  the  Cerecedoe  also  demurred  to 
the  bill  of  complaint  In  the  main  cause.  On 
April  3,  1908,  the  court  vacated,  sa  im- 
providently  made,  the  order  opening  the 
final  decree  in  the  main  cause,  and  sus- 
pended further  proceeding  therein  until  the 
determination  of  the  questions  raised  by 
the  bill  of  review.    On  October  30  following. 


however,  the  court  oonsented  to  a  reargn- 
meut  of  the  plea  to  the  Jurisdiction  in  the 
main    cause,    which    had   been    theretofore 
adversely  ruled  upon,  with  the  result  that, 
on  February  1,  1009,  the  plea  to  the  juris- 
diction wae  sustained.    A  final  decree  was 
thereupon   entered    upon    the    issues    made  ^ 
upon  the  bill  of  review,  and  after  reciting  g 
that    it    appeared    upon    the  ■face    of    the  ■ 
record  in  the  original  cause  that  the  court 
was   without  jurisdiction   to   entertain  the 
same,  it  was  decreed  as  follows  i 

"It  is  therefore  hereby  ordered,  adjudged, 
and  decreed  that  this  bill  to  review  the 
proceedings  of  this  court  in  said  original 
cause,  be,  and  the  same  hereby  is,  sustained 
for  the  reason  aforesaid;  that  the  decree 
entered  by  this  court  on  the  8th  day  of 
June,  A.  0.  1001,  in  the  city  of  Mayaguea, 
in  favor  of  complainants  in  said  original 
suit,  the  same  being  as  aforesaid  No.  0  on 
the  equity  docket  at  Mayaguez,  entitled 
Jafle  Broa.  ft  Co.  and  Hinne  &  Co.  v.  J. 
Fernandez  t  Co.  and  Cerecedo  Bros,  he^ 
sod  the  same  hereby  is,  vacated  and  an> 
nulled;  and  that  said  original  bill  of  com- 
plaint  be,  and  the  same  hereby  is,  dismissed 
without  prejudice,  with  coete  of  this  bill 
of   review   in    favor   of    the     eomplainante 


The    I 


then    appealed    to    thia 


Messrs.  N.  B.  K.  Pettingill  and  George 
H.  IiHinar  for  appellants. 
til.  Francis  H.  Dexter  for  appelleao.         ^ 

SI 

*Mr.    Justice    White,    after    making    tha  ' 
foregoing   statement,  delivered  the  opinion 
of  the  court: 

The  assignments  of  error  which  require 
consideration  assail  the  power  of  the  court 
below  to  permit  the  filing  of  the  bill  of  re- 
view, and  also  question  the  validity  of  its 
action  in  vacating  the  decree  entered  in  the 
main  cause  and  dismissing  the  bill  filed 

Respecting  the  first,  the  proposition  ia 
that  the  limit  of  time  within  which  a  bill 
of  review  might  be  filed  had  expired  when 
leave  was  given,  and  that  the  court  should 
have  required  payment  of  the  money  judg- 
ment decreed  in  the  main  cause  before 
granting  permission  to  file  the  bill  of  rs- 
view.  These  contentions  are  untenable^ 
True  It  is  that,  in  analogy  to  the  time  al- 
lowed by  law  for  on  appeal  to  this  court 
from  ft  final  decree  of  the  district  court  of 
Porto  Rico,  the  bill  of  review  should  have 
been  filed  in  two  years  from  June  8,  1001, 
the  date  when  the  final  decree  sought  to  ha 
reviewed  was  entered,  and  the  hill  of  re- 
view was  not  actually  filed  until  June  22, 
1003.     But  the  bill  was  presented  for  filing 
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on  FebniBTj  0,  1&02,  and  it  Is  plain  that 
tb«  failure  of  ths  eompIauiaDt*  in  the  bill 
of  reriev  to  actually  flie  the  came  until 
Jnne  22,  1903,  waa  occasioned  bj  the  action 
of  the  court  in  not  sooner  paaaing  upon 
ft  tha  application  for  leave  to  file.  Under 
g  auch  cireumBtaQces,  n«  think  the  time 
'  which  elapsed  between  the'tendering  of  tin 
bill  for  fllingand  the  permiaaion  given  to  file 
should  not  be  counted  in  applying  the  two 
yeftra'  limitation.  EoBminger  v.  Powers, 
108  U.  S.  282,  27  L.  ed.  732,  2  Sup.  Ct.  Rep. 
643.  As  respects  the  granting  of  permia- 
iiou  to  file  tha  bill  of  review,  the  court 
was  vested  with  a  judicial  discretion  to 
permit  rach  filing  without  a  previous  pay- 
ment of  the  moneys  awarded  by  the  de- 
eiat  Bought  to  be  reviewed,  and  there  was 
no  abuse  of  such  discretion  in  giving  leave 
to  file,  conditioned  upon  the  fumisbing  of 
the  indemnity  bond  which  was  thareafter 
executed. 

Am  to  the  allvgtd  error  m  cooaling  the 
rfecre*  entered  tn,  and  diimittiaff,  the 
original  chum. — In  the  court  below,  the 
allegation  attacking  the  jurisdiction  of  the 
court  over  the  original  cause  wai  as  fol- 

"Tbat  this  court  did  not  have  juris- 
diction of  the  original  cause  and  bill  of 
complaint,  tor  the  reason  that,  according 
to  the  all^ations  of  said  bill,  all  the  parties 
plaintiff  were  foreign  subjects,  and  all  the 
parUea  defendant  were  citizens  of  Porto 
Riao,  tbers  being  no  citizen  ol  the  United 
States  or  «f  a  sUto  of  the  United  States  a 
party  defendant,  and  no  other  or  sufficient 
ground  or  raason  tor  the  jurisdiction  of  this 
eoort  is  in  the  said  original  bill  set  forth 
sofflcient  to  give  this  court  jurisdiction  of 
the  said  caus«." 

The  bill  in  the  main  cause  was  filed 
in  December,  1900.  At  that  time  the 
jurisdiction  of  the  court  below  was  fixed 
and  limited  by  g  34  of  the  act  of  Congress 
of  April  12,  1900  [31  Stat,  at  L.  84,  chap. 
19J],  commonly  known  as  the  Foraker  act, 
which  established  civil  government  in  Forto 
Rico.  It  was  provided  in  the  section  that 
the  district  court  of  the  United  States  for 
Porto  Rico  "shall  have,  in  addition  to  the 
ordinary  jurisdiction  of  the  distriot  courts 
of  the  United  States,  jurisdiction  of  all 
cases  cognizant  in  the  circuit  courts  of  the 
United  States,  and  shall  proceed  therein  in 
the  same  manner  as  a  circuit  court"  That, 
in  view  of  the  parties  to  the  controversy, 
ths  ease  would  not  have  been  cognizable  in 
a  circuit  court  of  the  United  States,  ia 
q  obvious,  and  hence,  manifestly,  the  court 
^  below  was  without  jurisdiction  under  the 
•  act  of  1000.  It  is  urged,* however,  that,  as 
the  final  decree  In  the  main  cause  was 
•ntered  in  June,  1001,  although  the  court 


was  clearly  without  Jurisdiction  to  enter- 
tain the  cause  when  the  bill  was  filed,  as 
no  question  as  to  jurisdiction  had  been 
raised,  the  court  had  power  to  enter  the  de- 
cree by  virtue  of  the  3d  section  ot  the  act 
ot  March  2,  1901  (31  Stat,  at  L.  flS3,  chap. 
S12],  reading  as  follows: 

"That  tlie  jurisdiction  of  the  district 
court  ot  the  United  States  tor  Porto  Rico  in 
civil  eases  shall,  in  addition  to  that  con- 
ferred by  tha  act  of  April  twelfth,  nineteen 
hundred,  extend  to  and  embrace  contro- 
versies where  the  parties,  or  either  of  them, 
are  citizens  of  the  United  States,  or 
citizens  or  subjects  of  a  foreign  state  or 
states,  wherein  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  or  costs,  tho 
sum  or  value  ot  one  thousand  dollars." 

Pacific  R.  Co.  V.  Ketchum,  101  U.  S.  289, 
25  L.  ed.  932,  is  cited  as  authority  for  the 
proposition.  In  that  case,  however,  not 
only  was  no  objection  made  by  the  parties 
in  the  progress  of  the  cause  to  the  right  of 
the  court  to  proceed,  but  the  decree  when 
rendered  was  consented  to,  and  the  ruling 
was  that  although  "consent  cannot  give  the 
courts  ot  the  United  States  jurisdiction,  it 
may  bind  the  parties  and  waivo  previous 
errors,  if,  when  the  court  acts,  jurisdiction 
has  been  obtained."  A  brief  consideration, 
however,  of  the  circumstances  in  this  case, 
demonetratee  that  the  Ketchunt  Case  is  not 
in  point.  The  last  appearance  of  the  de- 
fendants in  ttie  litigation  in  the  main  cause 
was  on  January  31,  1001,  when  a  stipu- 
lation was  made  in  respect  to  the  time  for 
pleading  to  ths  bill,  and,  of  course,  an  ex- 
ertion of  jurisdiction  by  the  court  was 
neither  invoked  by  the  defendants  nor  con- 
sented to  by  them  after  the  enactment  of 
the  amendatory  statute  of  1801.  Under 
such  circumstances  it  cannot  be  held  that 
the  defendants  were  estopped  from  availing 
of  the  objection  of  want  ot  jurisdiction. 

The  additional  contention  is  made  that 
the  case  presented  by  the  bill  in  the  main 
cause  was  one  arising  under  the  laws  of  ^ 
the  United  States,  and  that  because  there-  o 
of  jurisdiction'existed,  irrespective  of  the* 
want  of  citizenship  of  the  parties.  Tfas 
argument  is  that  the  complainants,  in  their 
bill,  made  reference  to  the  provisions  of  an 
order  of  the  military  governor  of  Porto 
Rico  concerning  "suspension  of  payments," 
which,  if  given  proper  efTect,  would  have 
prevented  the  accomplishment  of  the  fraud 
which  it  was  the  object  of  ths  bill  to  prevent 
This  order,  thus  referred  to,  it  is  said,  was, 
in  legal  efTect,  a  law  of  the  United  States, 
and  the  reference  to  and  reliance  upon  its 
provisions  was  an  invoking  of  the  juria- 
diction  of  the  court  on  the  Federal  ground 
that  the  case  was  one  arising  under  the  laws 
o(  the  United  States.  In  our  opinion,  howevsr. 
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then  h  not  eran  color  for  the  proposiUon 
that  the  bill  presented  »  controvenj  aris- 
ing under  a  law  of  the  United  States,  even 
if  the  military  order  referred  to  be  treated 
aa  a  law  of  the  United  States.  To  sustain 
■uch  a  contention  it  must  appear  that  a 
con  trove  ray  of  that  nature  was  called  to 
the  attention  of  the  lower  conrt  in  such  a 
way  as  to  invoke  its  action  thereon.  In 
other  words,  after  a  ease  has  been  decided 
below,  parties  niay  not,  for  the  purpose  of 
a  review  by  this  court,  attempt  to  inject 
a  Federal  question  into  the  cause  by  sug- 
gesting  that  it  would  have  been  possible  by 
a  latitudinarian  conitruetion  of  the  plead- 
ings to  suggrsC  that  a  right  under  the 
Constitution  or  &  law  of  the  United  States 
was  relied  upon.  And  of  course,  in  say- 
ing this,  we  must  not  b«  understood  as  inti- 
mating that  the  assumed  Federal  questian, 
sven  if  it  had  been  called  to  the  attention 
of  the  court  below,  would  have  had  suf- 
ficient Bubetantiality  to  have  been  the  basis 
ter  Jurisdiction. 
Affirmed. 

(HI  D.  S.  1B.1 
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The  contention   that  due   process  o(   law 


1904,  art  SI,  g|  21«,  216,  upon  a  custodian 
of  distilled  ipirits,  which  rests  upon  the 
theory  that  the  taxing  power  of  the  state 
is,  by  its  Ckinatitution,  conflned  exclusively 
to  the  levy  of  taxes  in  personam  upon  the 
owners  of  property.  Is  too  devoid  of  merit 
to  present  a  substantial  Federal  question 
which  will  sustain  a  direct  writ  of  error 
from  the  Federal  Supreme  Court  to  a  cir- 
cuit court,  where  the  highest  state  court 
has  upheld  the  statute  in  controversy  as  an 
exercise  of  tbe  taxing  power  of  the  state, 
and,  in  so  doing,  declared  that  it  but  re- 
Iterated  and  re-expounded  the  rulings  by  it 
previously  mads. 

[Bd.  Kot*.— 'For  other  ossss,  as*  Courts  Dto. 
DIs.  I  us.*] 


[No.  75.J 


IH  ERROR  to  the  areuit  Court  of  the 
United  States  tor  the  District  of  Hary- 
lund  to  review  a  judgment  for  the  reeovory 
of  taxes  assessed  on  distilled  spirits  In  a 
bonded  warehouse  in  a  suit  which  had  been 
nmored  from  the  Court  of  Common  Pleas 


of  the  Cify  of  Baltimore  In  that  state.  Dis- 
missed for  vrant  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Hr.  Sblriey  Carter  for  pUintiff  in  error. 

Messrs.  Iri^aB  Har«s  IiaveblialxBeT, 
Edsar  Alias  Poe,  and  Osoar  Kisser  for 
defendant  in  error. 

Mr.  Justiss  White  delivered  the  opin- 
ion of  the  court: 

The  olty  of  Baltimore  sued  to  recover  from 
tbe  Hannis  Distilling  Company,  a  West 
Virginia  corporation,  tlS,21S,T7,  of  which 
$9,269.28  was  the  smount  of  state  and 
city  taxes  for  IS02  on  an  assessment  of  60,- 
900  barrels  of  distilled  spirits,  and  98i-  « 
050.40  was  the  sum  of  sUts  and  rity  taxes  J 
for  1003 'on  on  assessment  of  64,614  bar-* 
rels  of  distilled  spirits.  It  was  alleged 
that  the  spirits  assessed  were  "in  tha 
ownership  and  possession  or  custody  of 
said  defendant  in  the  city  of  Baltimore, 
state  of  Maryland  ...  at  the  time  eaeh 
assessment  was  msda."  The  declaration,  as 
amended,  alleged  that  tha  taxes  sued  for  bad 
been  levied  by  virtue  of  "chapter  T04  of  tha 
acts  of  general  assembly  of  Maryland  passed 
at  the  January  session  of  18S2,  aa  amended 
by  chapter  320  of  the  acts  of  the  general 
assembly  of  Maryland,  passed  at  the  Jan- 
uary session  of  1000."  The  provisions  thus 
referred  to  ars  embraced  in  §g  214  to  2E4, 
inciusive,  of  article  31  of  the  Code  of  Pub- 
lic Qenernl  Laws  of  Maryland  of  1004.  Their 
purpose  is  indicated  by  S|  £14  and  215, 
which  are  as  follows: 

"Sec.  214.  There  shall  be  levied  and  col- 
lected upon  all  distilled  spirits  In  this  state, 
as  personal  property,  the  sams  rate  of  taxa- 
tion  whicii  is  imposed  by  tha  laws  of  tbs 
state  on  other  property  for  state  and  oonnty 
purposes. 

"See.  216.  Pot  the  purpose  of  such  assess- 
ment and  collection,  it  is  hereby  made  the 
duty  ol  each  distiller,  and  of  erery  ovraet 
or  proprietor  of  a  bonded  or  other  ware- 
house in  which  distilled  spirits  are  stored, 
and  of  every  person  or  corporation  having 
custody  of  such  spirits,  to  make  report  to 
tlie  sUte  tax  commissioner,  on  the  1st  day 
of  January  in  each  and  every  year,  of  all  tbe 
distilled  spirits  on  band  at  such  date,  and 
tbe  tax  for  the  ensuing  year  from  the  said 
let  of  January  shall  be  levied  and  paid  on 
the  amount  o(  distilled  spirits  so  in  hand,  as 
representing  the  taxable  distilled  spirits  fdr 
such  year;  provided,  however,  that  the  sams 
distilled  spirits  shall  not  be  taxed  twice  for 

By  the  remaining  provisions  of  the  set, 
the  mschinery  for  levying  and  collecting  the 
taxes  tor  which  the  act  provided  was  creat- 
ed. Such  regulations  afforded  those  interest- 
ed  an   opportunity  to  be   heard   as  to   the 
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•mount  of  may  assesainent,  mnda  it  the  duty 

of  the  penon  having  tlie  poiseBston,  control. 

»•  or  euatodj  of  tlie  spirlta  asBcased  to  pnj  tltr 

({  tires  leried  thereon,  uid  ga*e  to  the  per- 

*  aona  thus  made  liabia  to  make*  payment  n 

lien  upon  the  ipiriti  to  secure  the  t 

burument  of  tbe  taxes  paid. 

Becanae  of  diveniity  of  citizenship,  tlic 
defendant  removed  the  case  to  the  circuit 
eourt  of  the  United  States  for  the  district 
of  Maryland.  In  that  court  two  plea 
the  declaration  were  filed.  By  the  first,  it 
was  allied  that  the  corporation  waa 
only  incorporated  under  the  laws  of  West 
Virginia,  but  had  alirays  been  exclusively 
ft  citisen  and  reaident  of  that  atate,  and  of 
no  other.  Tho  corporation,  it  was  averred, 
waa  not,  at  the  time  when  the  taxes  sued  for 
were  levied,  the  owner  of  the  distilled  spir- 
its upon  which  the  leTy  was  made,  or  any 
portion  thereof,  and,  indeed,  had  never  at 
any  time  since  the  aaseasment  and  levy  had 
any  interest,  direct  or  indirect,  in  the  dis- 
tilled spirits  in  question.  Under  tlieie  eir- 
enmstances  it  was  charged  "that  under  the 
provisions  of  article  111  of  the  Bill  of  Rights 
of  the  Constitution  of  Maryland,  as  tbe  same 
has  been  construed  by  the  court  of  appeals 
of  Maryland  .  .  .  the  respective  taxes 
levied  on  the  aaaessed  value  of  all  of  tlie  said 
barrela  of  distilled  spirits  .  .  .  were 
levied  on  tbe  owners  of  saia  barrels  of  dis- 
tilled spirits,  who  were  and  are  persons  oth- 
er than  this  defendant,  and  the  said  taxes 
were  not  and  could  not  have  been  levied 
this  defendant."  The  plea  then  proceeded  to 
aver  that  at  all  times  prior  to  tbe  day  wlie 
the  asaesament  had  been  made,  and  ainci 
tbe  spirits  assessed  had  been  stored  in  the  di 
fendant's  bonded  warehouse,  subject  to  th 
Mts  of  Congress  applicable  to  bonded  wart 
houses,  and  that  the  defendant  had  at  n 
Ume  "any  further  custody  or  control  of  the 
spirit*  than  is  by  the  acts  of  Congress  appli- 
cable to  the  subject."  The  plea  further 
charged  that  the  corporation  had  no  funds 
in  its  possession  or  under  its  control,  belong- 
ing to  the  owners  of  the  spirits,  with  which 
to  pay  the  taxes;  that  the  corporation  had 
not  agreed  to  pay  them,  tliat  it  had  never 
borne  any  other  relation  to  the  owners  than 
^  tbat  of  creditor,  and  therefore  there  was  no 
jj  right  to  recover  the  taxes  from  the  eorpora- 
■  tion  or  to  compel  it  to  pay  them.  It'was 
q>ecially  averred  that  to  compel  the  corpora- 
tion to  pay  the  taxes  would  be  to  deprive 
it  of  its  property  without  due  process  of  law. 
In  violation  of  tbe  I4tb  Amendment  to  the 
Constitution  of  the  United  States.  The 
seoond  plea  substantially  reiterated  the  aver- 
ments of  the  first,  and,  in  addition,  specially 
alleged  tbat  all  the  persons  who  owned  the 
distilled  spirits  resided  outside  of  the  state 
«f  MatyUnd,  and  eould  not  be  taxed  in  per- 


sonam, and  that,  by  the  construction  given 
to  the  Constitution  of  the  state  by  the  high- 
.'Et  court  of  the  state,  the  property,  although 
situated  in  the  state,  was  not  susceptible  of 
being  taxed,  and,  therefore,  the  taxes  wero 
void,  and  there  was  no  pon'er  to  cast  upon 
tbe  corporation  the  duty  of  paying  tliem, 
and  to  compel  the  corporation  to  pay  the 
taxes  would  be  a  violation  of  the  due-proc- 
ess clause  of  the  14th  Amerilment. 

A  demurrer  filed  by  the  city  to  hotli  pleas, 
on  the  ground  that  they  etoted  no  defense, 
was  sustained  without  an  opinion.  Tlie  dis- 
tilling company  electing  to  stand  upon  ita 
pleas,  judgment  was  entered  against  it  tor 
the  amount  of  the  taxes.  Thereupon  a  writ 
of  error  directly  from  this  court  was  prose- 
cuted upon  tbe  assumption  that  questions 
under  the  Constitution  of  the  United  State* 
were  involved  which  gave  a  right  to  an  im- 
mediate resort  to  this  court  for  tbeir  solu- 
tion. Upon  the  correctnesB  of  such  assump- 
tion our  jurisdiction  depends.  The  ao- 
sumption,  however,  may  not  he  indulged 
in  simply  because  it  appears  from  the 
record  that  a  federal  question  was  averred, 
if  such  question  be  obviously  frivolous 
or  plainly  unsubstantial,  either  because 
it  is  manifestly  devoid  of  merit,  or  because 
its  unsoundnesB  ao  clearly  results  from  tho 
previous  decisions  of  this  court  us  to  fore- 
close the  subject  and  leave  no  room  for  the 
inference  tbat  the  questions  sought  to  be 
raised  can  be  tbe  aubject  of  controversy. 
Leonard  v.  Vickshurg,  S.  4  P.  R.  Co.  108  U. 
S.  418,  421,  4S  L.  ed.  1108,  1110,  25  Sup.  Ct. 
Rep.  TGO,  and  eases  cited  j  Delmar  Jockey 
Club  V.  HisBouri,  210  U.  6.  324,  336,  fi2  L.  ed. 
1080,  1084,  88  Sup.  Ct.  Rep.  702;  McQilvra 
V.  Rosa.  215  D.  S.  70,  M  L.  ed.  — ^,80 
Sup.  Ct  Hep.  27.  ^ 

The  assignments  merely  charge  that  error  9 
SI  eommitted'in  sustaining  the  demurrer* 
I  the  pleas,  and  consequently  In  refusing  to 
give  effect  to  the  alleged  rights  under  the 
Constitution  which  tbe  pleas  asserted.     But 
the  pleas  based  tbe  claim  of  Federal  right, 
not  merely  upon  the  inherent  operation  of 
the  law  under  which  the  taxes  were  levied, 
abstractly  considered,  but  upon  limitations 
which   it  was  assumed  were   to  be  treated 
emtwdied  in  the  law  in  consequence  of  re- 
strictions on  tbe  general  power  of  the  state 
tax,  based  upon  the  construction  wbich 
it  was  asserted  had  Iwen  given  to  a  provi* 
lion  in  tue  Bill  of  Rights  in  the  atate  Con- 
stitution by  the  court  of  last  resort  of  ths 
state.    And  the  argument  elaborately  pressed 
it  bar  concerning  the  assumed  Federal  ques- 
tion  accord*  with  this   conceptLon  of  the 
pieaa,  since  it  does  not  deny  that  the  act 
ider  which  the  taxes  were  levied  would  not 
be  wanting  in   due  process  if   it  had  been 
enacted  by  a  state  government  poasesalng 
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Dornia.1  power!  of  local  taxation,  bat  con- 
teodi  that  the  act  under  consideTation  tnuit 
be  held  to  be  wanting  in  due  process,  because 
its  provisiciosshotiMbecoDstTuedwithreter- 
ence  to  the  aasutned  abnormal  limitations 
upon  the  taxing  power  of  the  itate  of  Mary- 
land, above  referred  to.  By  the  limitation 
which  the  argument  thus  asBumeg  to  exist 
it  is  urged  the  government  of  the  state  of 
Maryland,  in  the  exertion  of  its  taxing  pow- 
er, la  confined  exclusiTelj  to  the  levy  of  taxes 
in  personam  upon  the  owners  of  property. 
Being  thus  limited  by  the  state  Constitution, 
the  argument  proceeds  to  insist  that  there 
was  no  taxing  power  In  the  state  of  Maryland 
adequate  to  embrace  an  assessment  of  taxes 
upon  a  mere  custodial)  of  distilled  spirits, 
Hnd  consequently  that  the  compelling  of  a 
custodian  to  pay  such  an  imposition,  not 
being  within  the  taxing  power,  waa  virbial- 
ly  an  exercise  of  the  power  of  eminent  do- 
main, and  hence  there  waa  such  a  proposed 
taking  of  the  money  or  property  of  the  cus- 
todian, without  full  and  adequate  com  pen - 
aation,  as  would  constitute  a  denial  of  due 
procGsa  of  law.  In  addition.  It  is  elaborate- 
e  ly  insisted  that  as  by  the  Constitution  of 
ft  the  United  Statea  a  state  may  not  extend 
*  ita  taxing 'authority  over  nonresidents,  it 
must  follow,  from  the  limitations  on  the 
taxing  power  of  the  state  of  Maryland,  above 
aaeerted,  that  that  state,  not  having  the  pow- 
er to  tax  a  nonresident  owner  of  distilled 
■pirlts,  could  not,  without  a  violation  of  tlio 
14th  Amendment  of  the  Constitution  of  the 
United  States,  by  indirection  accomplish  tho 
•ame  result  by  imposing  the  obligation  to 
pay  upon  the  custodian.  But  back  of  the 
abstract  theoriee  as  to  the  scope  of  the  state 
taxing  power,  upon  which  these  propositions 
necessarily  depend,  lies  the  inquiry  whether, 
for  the  purposes  of  this  case,  in  view  of  the 
previous  decisions  of  the  court  of  last  resort 
of  the  state  of  Maryland,  and  of  this  court, 
dealing  with  such  decisions,  it  Is  open  to 
press  such  theories,  and  to  attempt  to  make 
them  the  basis  of  the  assumed  existence  of 
Tights  under  the  Constitution  of  the  United 
SUtea. 

In  CarsUin  v.  Cochran,  05  Md.  496,  52 
Atl.  601,  suit  was  brought  by  Cochran,  ns 
treasurer  and  tax  collector,  to  recover  from 
Caratairs  and  another  the  amount  of  taxes 
assessed  and  levied  in  respect  of  distilled 
spirits  in  a  warehouse  of  the  defendants,  the 
assessment  and  levy  having  been  made  under 
the  identical  law  by  virtue  of  which  the 
assessment  and  levy  here  in  controversy  were 
made.  The  court  of  appeals  of  Maryland 
upheld  the  statute,  and  consequently  sus- 
tained the  validity  of  the  tax.  In  opening 
Its  opinion,  the  court  said: 

"This  appeal  constitutes  the  third  attack 
upon  the  validity  of  the  act  of  1802,  chap. 


704,  as  now  amended  by  the  act  of  1000, 
chap.  320,  being  g§  204  to  213,  inclusive  [of 
article  81]  of  the  Supplement  to  tlie  Publta 
General  Code  of  Maryland,  providing  for  the 
collection  of  taxes  upon  distilled  spirits  in 
this  state.  The  appellants  admit  that  all 
the  features  of  the  law  which  are  here  as- 
sailed upon  constitutional  grounds  were  con- 
sidered by  the  court  in  Monticello  Distilling 
Co.  V.  Baltimore,  SO  Md.  416,  4S  Atl.  210; 
and  that  while  the  act  was  there  held  invalid, 
as  it  then  stood,  because  of  tlie  failure  to  h 
provide  for  a  bearing  in  respect  to  tlie  val.  g 
nation  to  be  placed  on  the'spirits  for  the* 
purposes  of  taxation,  it  was  declared  to  b« 
'in  other  respects  free  from  constitutional 

After  then  stating  that  it  was  contended 
that,  as  the  Monticello  Case  had  been  de- 
cided on  the  ground  that  the  st^itute  ilid  not 
provide  adequate  notice,  the  declarations  of 
the  court  in  that  cose,  upholding  tlic  consti- 
tutionality of  the  law  in  other  respects,  were 
obiter,  the  court  proceeded  to  consider  that 
contention  and  hold  that  it  was  not  well 
founded,  because  the  reasoning  in  the  Mon- 
ticello Case  concerning  the  constitutionality 
of  the  statute  was  directly  responsive  to  the 
contentions  made,  and  therefore  involved  in 
the  case  as  presented.  Although  reaching 
this  conclusion,  in  view  of  the  court's  esti- 
mate of  the  importance  of  the  subject,  it 
nevertheless  proceeded  to  reconsider  all  the 
contentions  concerning  the  constitutionality 
of  the  statute.  As  a  prelude  to  the  rejnvea- 
tigation,  the  court  said: 

"The  provisions  of  the  act  of  18S2,  chap. 
704,  were  sufficiently  detailed  In  tlie  opin- 
rendered  in  Monticello  Distilling  Co.  v. 
Baltimore,  supra,  and  that  statement  will  ba 
adopted  for  this  case  without  repeating  It 
here.  That  act  is  assailed  here  as  it  waa 
there,  as  fundamentally  vicious,  and  upon 
precisely  the  same  grounds,  with  the  excep- 
tion of  the  want  of  notice  of  assessment 
which  has  been  cured  by  the  act  of  1900, 
chap.  320.  These  grounds  are  twofold: 
First,  that  it  lays  a  tax  upon  property, 
and  not  upon  the  owner  of  the  property; 
and,  second,  that  it  compels  one  not  tlis 
•I  ot  the  spirits  to  pay  the  tax  due  by 
swner,  who  is  usually  unknown  to  the 
party  compelled  to  pay." 

And  after  an  elaborate  consideration  of 
all  the  contentions,  the  conclusions  reached 

the  Monticello  Case  were  adhered  to  and 
the  constitutionality  of  the  statute  impoa- 
'ng  the  tax  was  reaffirmed.  The  case  was 
irought  to  this  court  {Carstairs  v.  Cochran, 
103  U.  S.  ]0,  48  L.  ed.  SOO,  24  Sup.  Ct.  Rep. 
318),  and  the  repugnancy  of  the  ststute  to 
the  Constitution  of  the  United  States  waa 
elaborately  pressed.  Preliminarily  to  a  con- 
sideration of  the  Federal  questions  whieU 
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a  were  presented  for  deciMon,  the  court  at  the 
?outaet  declued  (p.  10)  "that  the  stetutes 
in  queBtion  do  not  conflict  with  the  Cunati- 
tution  of  Maryland  is  settled  by  the  deci- 
sions of  it*  highest  court."  In  considering 
the  Federal  queation,  it  was  held  that  the 
state  of  MaryUnd  could,  as  an  exertion  of 
its  taxing  power,  without  denial  of  due 
process  of  law,  tax  tangible  property  having 
B  situs  within  its  borders,  irrespective  of 
the  retidcDce  of  tho  owner,  and  could 
pose,  if  necessary,  the  ohligatiou  to  pay  sucli 
tax  upon  the  custodian  or  possessor  of  such 
property,  giving  a  lien  thereon  to  secure 
reimburaement  of  the  tax  so  paid.  It  was 
moreover  expressly  held  that  neither  tha 
n^ulations  contained  in  the  laws  of  the 
United  States  concerning  Iwnded  warehouses 
for  the  storage  of  distilled  spirits,  or  the 
fact  that  the  custodian  in  whose  warehouse 
such  spirits  were  stored  had  Issued  negoti 
bta  receipts  for  the  same,  operated  to  pre- 
vent the  aateBsment  of  the  spirits  for  state 
taxation,  and  the  imposing  of  the  duty  to 
make  payment  of  the  tax  upon  the  ware- 
houseman.  Since  the  decision  in  the  Car- 
stairs  Case,  the  right  of  a  state,  consistently 
with  the  Constitution  of  the  United  States, 
to  tax  tangible  property  having  a  situs 
within  it*  borders,  irrespective  of  the  resi- 
dence of  the  owner,  and  to  impose  the  duty 
on  a  warehouseman  to  pay  a  tax  upon  dis- 
tilled spirits  in  his  austody,  even  although 
the  warehonae  in  which  they  were  stored  was 
Iwnded  under  the  laws  of  the  United  States, 
ha*  been  again  upheld  In  l^ompson  t.  Ken- 
tueky,  200  U.  B.  340,  S2  L.  ed.  822,  28  Bnp. 
Ct.  Rep.  S3S. 

It  follows  that  at  the  time  the  writ  of 
error  directly  from  this  court  was  sued  out, 
upon  the  aaiumed  theory  that  the  Maryland 
act  imposing  the  taiaa  sued  for  wa*  repug- 
mut  to  the  due-process  clause  of  the  Con- 
stltntion  of  the  United  States,  such  con- 
tention had  been  expressly  decided  to  be 
without  foundation  by  this  court,  and  there- 
fora  the  propositions  of  Federal  right  upon 
which  alone  the  jurisdiction  of  this  court 
depended  was  foreclosed  and  not  open  to 
eontroversy,  and  afforded  no  substanldal  ba- 
sis for  the  writ  of  error,  unless,  for  some  of 
M  the  reasons  alleged  by  counsel,  the  ease  Is 
g  taken  out  of  this  general  principle. 
■  *To  accomplish  such  result,  the  argument 
ia  that,  in  Carstairs  r.  Cochran,  this  court 
erroneously,  although  unwittingly,  assumed 
that  the  law  of  the  state  of  Maryland  levy- 
ing the  tax  which  wa*  in  question  In  that 
ease,  and  which  Is  the  some  law  and  charac- 
ter of  tax  involved  In  this  case,  had  been 
ujAetd  by  the  Maryland  court  of  lost  re- 
aott  as  a  valid  exercise  of  the  state  taxing 
power.  This  alleged  oversight,  it  Is  sug- 
fsatad,  arose  from  the  fact  that  the  oourt 


overlooked  the  "singular  limitation*"  on  tha 
taxing  power  of  the  state  of  Maryland, 
which,  as  we  have  previously  seen,  it  is  as- 
serted, result*  from  a  provision  in  the  Bill 
of  Right*  of  tha  Constitution  of  that  state, 
by  which  it  insisted  the  state  is  bereft  of 
general  powers  of  taxation,  and  is  limited 
strictly  to  taxing  the  owners  of  jiroperty 
i»  pertonam.  Before  further  noticing  this 
theory,  we  briefly  advert  to  an  attempt  to 
support  the  suggestion  of  oversight  eiicged 
to  have  occurred  in  the  decision  in  the  Car- 
stairs  Case  by  reference  to  the  subsequent 
case  of  Corry  v.  Baltimore,  106  U.  S.  4B0, 
4g  L.  ed.  556,  2S  Sup.  Ct.  Kep.  297.  The 
Corry  Case  did  not  concern  the  Maryland 
law  here  in  question,  but  involved  the  con- 
stitutionality of  a  tax  imposed  by  the  state 
of  Maryland  upon  the  shares  of  stock  in  a 
domestic  corporation  held  by  a  nonresident 
of  the  state,  which  were  assessed  at  the  dom- 
icil  of  the  corporation,  accompanied  with 
the  obligation  upon  the  corporation  to  pay 
the  tax.  The  principal  contention  was  that 
the  tax  wa*  repugnant  to  the  due-proces* 
clauBS  of  the  14th  Amendment,  because,  aa 
the  complainant  stockholder  was  a  nonresi- 
dent of  Maryland,  the  tax  was  an  attempt 
to  extend  the  taxing  power  of  the  state  over 
a  person  not  subject  to  Its  jurisdiction. 
The  court,  while  recognizing  that  the  Mary- 
land court  had  decided  that  the  tax  in  que** 
tion  wa*  not  upon  the  stock  in  rem  or  upon 
the  corporation,  but  was  upon  the  owner, 
nererthele**  decided  that  the  tax  was  not 
wanting  in  due  process,  because  the  situ*  of 
the  stock  for  the  purpose  of  taxation  was  In 
effect  flxsd  by  the  act  of  Incorporation  by 
which  the  stockholder  was  bound,  and  that  ^ 
the  right  thus  to  tax  at  the  domicil  of  the  S 
corporation  carried  with  it* as  an  incident* 
the  regulating  power  to  compel  the  corpora- 
tion to  pay.  Because  it  was  recognized  that 
the  oourt  below  had  decided  that  the  tax 
there  in  question  was  in  pertonam,  and,  ac- 
cepting the  complexion  given  to  the  tax  1^ 
the  court  of  la*t  resort  of  Maryland,  it  was 
held  not  to  be  repugnant  to  the  Constitution 
of  the  United  State*,  lends  even  no  sem- 
blance of  support  to  the  proposition  that 
thereby  it  was  in  the  remotest  degree  inti- 
mated that  the  Carstairs  Case  was  mistak- 
enly decided,  or  that.  In  disregard  of  the 
ruling  made  by  the  Maryland  court  In  the 
Carstairs  Case,  it  wa*  intended  to  intimate 
that  the  burden  which  the  court  in  that 
case  had  sustained  a*  an  exercise  of  the  tax- 
ing power  of  the  state  of  Maryland  was  not 
the  exertion  of  such  authority.  And  tbis 
serves  to  demonstrate  the  unsubstentia] 
character  of  the  contention  concerning  the 
limitation  of  the  stete  taxing  power,  as  ap- 
plied to  the  case  before  us,  by  which  alone 
the  semblance  of  support  for  the  existeuM 
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of  ft  Federal  question 

jurisdiction  upon  this  court  can  ba  eTolved. 
Bsjond  dispute,  in  tlie  Carstiirs  CaM  tlie 
court  of  last  resort  of  Maryland  upheld  tlie 
act  here  in  controversy  as  an  exertion  of 
the  taxing  power  of  the  state,  and  in  so  do- 
ing declared  that  it  but  reiterated  and  re- 
expounded  rulings  bj  it  previously  made. 
It  follows  that,  as  for  tlie  purposes  o(  a  re- 
view by  this  court  of  alleged  questions  eon- 
oerning  the  repugnancy  of  the  taxing  act  to 
the  Constitution  of  the  United  States,  tbe 
decision  of  the  state  court,  maintaining, 
under  the  state  Constitution,  tlie  validity 
of  the  taxing  power  which  the  act  exerted, 
was  binding  upon  this  court,  it  must  result 
that  contentions  to  the  contrary  are  so  de- 
void of  merit  as  to  present  no  substantial 
Federal  questioi^  Castillo  v.  UcConnico, 
108  U.  S.  674,  42  L.  ed.  622,  18  Sup.  Ct. 
Bep.  229.  Indeed,  considered  in  its  ulti- 
mate aspect,  the  entire  oj-gument  by  wliich 
ft  is  sought  to  evolve  a  supposed  Federal 
'question,  and  thus  to  escape  tlie  controlling 
'ClTect  of  the  decision  of  this  court  in  the 
Carsteirs  Case,  rests  upon  the  assumption 
that  the  conclusion  of  the  state  court  in 
M  that  case  as  to  the  validity  of  the  taxing 
jj  act  under  the  state  Constitution  was  not 
*  austained  by  the  reasoning  which  the  court 
gave  for  ite  conclusion,  or  that  the  reason- 
ing was  inherently  unsound  because  It  pro- 
ceeded upon  a  misconception  of  the  state 
Constitution.  In  other  words,  the  only  pos- 
sible foundation  for  the  asserted  Federal 
question  is  the  conception  that  this  court 
would  usurp  the  functions  of  a  itat«  court 
of  last  resort  in  order  to  distort,  if  not  to 
destroy,  for  infirmity  of  state  power,  a  state 
lair  expressly  upheld  as  valid  by  the  stats 
court  of  last  resort, 

Diamiased  for  want  of  jnrisdlotioiL 

(Ue  IT.  8.  JO.) 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, PIff.  in  Err, 

STATE  OF  KANSAS  EX  REL.  CARR  W. 
TAYLOR,  Attorney  for  the  Board  of 
Railroad  Commissionera,  and  C.  C.  Cole- 
man, Attorney  General  of  the  Stata  of 
Kansas. 

CONBTITUTIORAL  LAW  (1  126*)— IHPAIRIKO 
CONTFACT  ObLIOATIONS   —    RESERVED 

Right  to  Ahehd,  Ai.teb,  ob  Refeai. 

1.  A  charter  right  held  subject  to  the 
power  of  the  state  to  repeal,  alter,  or  amend 
is  not  protected  by  the  contract  clause  of 
the  Federal  Constitution  against  subaa- 
qnpnt  impairment. 

[Bd.  Not*.— Far  other  cases,  SM  Constitutional 
Iaw,  Cut.  Ola.  II  S2S.  Mt-ttS;    Dee.  Dig.  I  US.*] 

JUtlboadb  (f  227*)  —  Stats  BEoci^Tion 
~FAun«aER  Sebvioe. 
t.  A  state  may  direct  a  railway  company 
rating  a  branch  line  which,  so  far  as  It  | 
ithin  the  state,  was  built  under  the 
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autliority  of  a  cfaartar  from  that  state,  to 
afford  passenger  train  service  between  tha 
terminus  of  such  line  within  the  state  and 
the  state  line,  provided  that  such  require- 
ment does  not  amount  to  such  an  arbitrary 
and  unreasonable   exercise  of   power  as   to 

,   j(  t^  ]jg^   ^^J^   f^Q^   QQ^   ^   regulation, 

m  infringement  upon  the  right  of  own- 
ership, or,  considering  tha  surrounding  eir- 
cumetances,  operate  as  a  direct  burden  upoE 
interstate  eommerca. 

rsd.  Note.— Far  other  eases,  aea  Rallraads, 
Cent  Dia.  I  741;    Deo.  Dig.  |  m.*] 

CoBBTiTnnoMAi.  Law  (|  2B7*)— Dui  Pro- 
cess OF  Law  —  REoui-ATiNa  Gabbikb*— 

PABSEKaEB  Sebvioe. 

3.  The  duty  of  a  railway  company  under 
ita  charter  to  furnish  passenger  aervioe  is 

so  completely  discharged  by  carrying 
them  on  a  mixed  train,  as  to  cause  an  or- 
der of  the  Kansas  railroad  eommiasion, 
ipelling  passenger  train  service  at  a 
pecuniary  loss,  to  be  so  ari>Itrary  and  un- 
reasonable as  to  teke  property  without  due 
process  of  law,  although  Kansas  Laws  1907, 
chap.  274,  as  amended  by  Laws  1909,  chap. 
ian   gives  the  public  the  right  to  travel  in 

aboose  of  freight  trains,  since  even  this 
statute  recognizea  that  persons  availing 
themselves  of  such  right  are  not  entitled  to 
ordinaiy  passenger  facilities,  or  to  the  legal 
protection  ordinarily  surrounding  paasen- 
ger  traffic 

[Bd.  Note.— For  other  cuts,  see  Conititntlonal 
Law.  Cent  Dig.  I|  812-814;    Dec  Die  |  ».•] 

CONBTiTDTiOHAi.  Law  (1  297")— Due  Pbo- 
CE88  or  Law— Rsaui^TiMO  Cabbibks— 
Passer  QEB  See  vice. 

4.  An  order  of  a  state  railroad  eonunts- 
sion  directing  a  railroad  company  to  dis- 
charge its  corporate  duty  by  operating  a 
passenger  train  over  a  branch  line  between 
ite  terminus  within  the  state  and  the  stete 
line  is  not  so  arbitrary  or  unreasonable  as 
to  deprive  the  company  of  ita  property 
without  due  process  of  law,  because  there 
are  no  facilities  at  the  stete  line,  and  no 
occasion  for  the  termination  of  the  transit 
at  that  point 

[Bd.  Note.— For  other  cuh,  ■••  CoDitltntkaal 
Law.  Cent.  Dig.   U  Ul-SU;    foac  Dig.  I  )>I.*] 

CouMEBci  (I  02*)  —  Stats  RKau[.ATio)i  — 

COUPELUNQ   PABBEHQEB    ^BVICE. 

8.  Interstate  commerce  is  not  directly 
burdened,  in  violation  of  the  Federal  Con- 
stitution, by  an  order  of  a  state  railroad 
commission,  directing  an  interstete  railway 
company  to  discharge  its  corporate  dut^ 
by  affording  passenger  train  service  between 
the  terminus  of  a  branch  line  within  the 
stete  and  the  point  of  intersection  with  the 
state  line,  although,  to  avoid  the  useless 
expense  of  establishing  terminal  facilities 
at  that  point,  the  passenger  service  direct- 
ed by  the  order  must  be  operated  not  only 
to  the  state  line,  but  some  20  miles  beyond, 
where  such  facilities  do  exist. 

[Bd.  Note.— For  other  CBssa.  h*  Commeros. 
Csnt.  Dig.  1  n:    Deo.  Dig.  |  tl.*] 


Decided  Februarr  El,  IBIO. 
k  AM.DlBS.imUOate.AIUv'rlBdassB'^'xl^ 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  KauBaa  ta  review  ft  judgment 
ordering  a  peremptor;  muidftmus  to  compel 
a  rsjlroftd  company  to  obey  «n  order  of  the 
itate  railroad  commiBaioTi,  requiring  passen- 
ger train  serrice  between  the  terminus  of  a 
branch  line  within  the  state  and  its  point  o[ 
intertectioD  with  the  state  line.  AfDnned. 
Sm  aome  case  below,  TO  Kan.  467,  92  Pac. 


•  'Hr.  Juatice  White  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  a  judgment  ot 
the  enprema  court  of  Kansas  ordering  a 
peremptory  mandamua  commanding  the 
Misaonri  Pacific  Railway  Company  to  obey 
an  order  of  the  state  board  of  railroad  com- 
miaalonera.  The  order  directed  the  putting 
in  operation  of  a  passenger  train  service 
between  Madison,  Kansas,  and  the  Missouri- 
Ennaaa  state  line,  on  what  is  known  as  the 
Hadison  branch  of  the  Missouri  Pacific 
Railway  Company. 

The  branch  road  in  question  lies  between 
Hadison,  Kansas,  and  Monteith  Junction, 
Missouri.  From  Madison  to  the  state  line 
Is  89  miles,  and  from  the  state  line  to 
Monteith  Junction  is  19  miles,  the  total 
distance  between  the  two  terminal  points 
being  106  miles.  At  Monteith  Junction  the 
Madison  branch  intersects  with  the  Joplin 
line  of  the  Missouri  Paeifle,  by  means  of 
which  connection  is  made  with  Kansas  City 
and  other  points.  There  being  no  terminal 
facilities  at  Monteith  Junction,  the  trains 
operated  on  the  Madison  branch  do  not  re- 
main over  at  the  junction,  but  run  as  far 
as  Butler  station,  3  miles  distant  on  the 
Joplin  line,  where  terminal  facilities  exist. 

There  are  no  large  towns  on  the  lifadison 

branch,  either  in  Kansas  or  Afissouri,  and 

^  the  country  which   that  branch    serves    is 

•  largely  agricultural,  Kansas  City  being  the 

•  nearest  and 'most  natural  market  for  tlie 
products  of  the  territory.  The  greater 
volume  of  the  passenger  travel,  however, 
originating  on  the  Madison  branch,  does 
not  move  to  Kansas  City  by  going  to  Mon- 
teith Junction,  but  leaves  the  branch  at 
various  points  between  Madison  and  the 
state  line,  at  which  points  the  branch 
erossea  various  roads,  which,  generally 
Speaking,  run  in  a  northerly  or  north- 
easterly direction,  affording  a  means  of 
reaching  Kansas  City  more  directly  than  by 
going  to  Monteith  and  thence  via  the  Joplin 
Una  to  that  city.  Tliree  of  these  intersect- 
ing roada  are  operated  by  the  Atchison  * 


Topeka,  two  hy  the  Missouri,  Kanaas  ft 
Texas,  one  by  the  SL  Louis  t  San  Fran- 
cisco, one  by  the  Kansas  t  Colorado  Paciac, 
and  one  hy  the  Missouri  PaciSc.  Pleasanton 
is  the  last  station  on  the  branch  in  Kansas, 
and  is  six  miles  distant  from  the  state  line. 

Without  clearing  up  some  contusion  in 
the  record  upon  the  subject,  we  take  the 
fact  to  be  as  stated  by  the  court  betow,  that 
the  branch  between  Madison  and  Monteitb 
Junction,  at  least,  so  far  as  it  was  con- 
structed within  the  state  of  Kansas,  wa* 
built  by  a  Kansas  corporation  chartered  in 
1889,  known  as  the  Interstate  Railroad 
Company,  and  that  to  aid  in  tlie  building  of 
the  road  within  the  state  of  Kansas  about 
£200,000  was  contributed  by  counties 
through  which  the  road  passed.  A  construc- 
tion company  did  the  work,  at  the  contract 
cost  of  $1,095,000,  and  this  sum  was  paid 
by  the  railway  company  by  delivering  to 
the  contractors  an  issue  of  (1,02^,000  of 
0  per  cent  mortgage  bonds.  The  Interstata 
Railroad  Company,  in  July,  1800,  consoli- 
dated with  anotiier  Kansas  corporation 
known  as  the  St.  Louis  &  Emporia  Rail- 
road Company,  the  consolidated  com|iany 
being  designated  as  the  Interstate  Railivay 
Company.  Subsequently,  in  December, 
1860,  by  authority  of  a  statute  of  Kansas, 
the  Interstate  Railway  Company  and  eleven 
other  Kansas  railway  corporations  wer* 
consolidated,  the  consolidated  company 
being  designated  as  the  Kansas  t  Coloradv 
Pacific  Railway  Company.  3 

•  The  Missouri  Pacific  Railway  Company  J 
is  a  corporation  chartered  in  Missouri, 
Kanaas,  and  Nebraska.  It  owns  virtually 
all  the  mortgage  bonds  issued  by  the  Intei^ 
state  Railroad  Company  for  the  eonstrw 
tion  of  the  Madison  branch  and  a  majority 
of  the  stock  of  that  company.  Indeed,  it 
Is  the  owner  of  a  majority  of  the  stock  and 
mortgage  bonds  of  all  the  constituent  com- 
panies which  united  in  forming  the  con- 
solidated company  known  as  the  Kansaa  k 
Colorado  Pacific  Railway  Company,  and,  aa 
the  leasee  of  the  latter  company,  operate* 
its  lines  of  road.  Including,  of  course,  the 
Madison  branch.  It  is  not  questioned  that 
substantially  all  the  equipment  used  in 
operating  the  roada  covered  by  the  leases  !• 
owned  by  the  Missouri  Paciflt  Raihvay 
Company. 

In  September,  IBOS,  residents  along  the 
Madison  branch  within  the  state  of  Kansas 
filed  a  petition  with  the  board  of  railroad 
commissioners,  alleging,  in  substance,  that 
only  a  mixed  train  waa  furnished  tor  pas- 
senger service  on  the  branch,  that  snclv 
service  subjected  the  public  to  great  ineorr- 
venienoe,  prevented  anything  like  a  r^ular 
and  timely  passenger  service,  and,  besides, 
was  dangerous  to  those  traveling  over  th* 
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road.  An  order  yr^a  prayed  requiring  the 
Mieeouri  Pacific  to  operBte  a  r^ular  pM- 
■enger  train  over  the  braoeh  romd  between 
MadiBon  and  the  state  line.  The  evidence 
introduced  before  the  board  ii  not  in  the 
record.  After  a  hearing,  the  fallowing  find- 
ing and  order  were  made: 

"Now,  on  thia  Tth  da;  of  December,  1005, 
after  hearing  the  evidence  and  argument  of 
counsel,  in  the  above-entitled  action,  the 
board  finds  that  during  the  years  1902 
and  1003,  when  the  reipondent  railway  com- 
pany operated  a  paasenger  train  on  the 
Madison  branch  of  its  line,  that  the  sdi^l 
passenger  train  wai  operated  at  a  lose,  and 
there  was  no  teetimooy  introduced  at  this 
hearing  that  the  train,  if  put  on  aa  aaked 
for  by  the  petitioners,  could  be  operated  at 
a  profit  to  the  respondent  company.  The 
board  believee  that  the  people  along  the  line 
g,  of  the  MadiBon  branch  of  said  company  are 
«  mtitled  to  better  passenger  train  service 
•  than  they  are*now  receiving,  and  it  has  been 
represented  to  the  board  of  officers  of  said 
oompany  that  the  respondent  is  eonstruct- 
ing  motor  cars  for  establishment  on  its 
branch  lines,  that  can  be  operated  at  a  much 
less  expense  than  steam  service. 

"It  ii  therefore  ordered  by  the  board  that 
on  or  before  the  first  day  of  May,  1006,  a 
motor  passenger  car  service  be  put  on  and 
operated  on  said  Madison  branch,  from 
IdadisOR,  EaoBBa,  to  the  Kansas  and  Mis- 
souri state  line,  and  in  the  event  said  rail- 
road company  is  unable  at  that  time  to  put 
OD  a  motor  car  paaEenger  service,  a  reguli 
■team  passenger  train  serrice  be  forthwith 
put  on  and  operated." 

The  road  not  having  obeyed,  this  proceed- 
ing by  mandamus  was  commenced  to  com- 
pel compliance. 

Three  special  defenses  were  set  up  in  the 
return  to  the  alternative  writ.  In  the  first 
it  was  insisted  that  the  branch  road  wa 
an  interstate  road  and  could  only  be  opei 
ated  as  such,  and  therefore  was  not  subject 
to  the  jurisdiction  of  the  railroad  com 
slon  or  the  courts  of  the  state  of  Kansas, 
and  in  the  second  it  was  claimed  that  the 
burden  which  would  be  occasioned  by 
pelling  the  operation  of  a  passenger  train 
service  would  be  confiscatory  and  in  viola- 
tion of  rights  protected  by  the  14th  Amend. 
ment.  The  court  below,  in  its  opinion,  thus, 
we  think,  accurately  summarized  the  elabo- 
rate averments  relating  to  the  two  defenses 
just  referred  to; 

"To  the  alternative  writ  an  answer  was 
filed  which  denies  that  the  company  oper- 
ated the  Madison  branch  as  a  line  of  road 
wholly  within  the  state  of  Kansas,  and  al- 
leges that  said  branch  is  a  part  of  the  Mis- 
■ouri  Pacific  general  system;  that  defend- 
ant maintains  terminal    facilities    for    the 


branch  at  Butler,  Missouri,  20  miles  east 
of  the  Kansas  state  line,  where  the  branch 
connects  with  the  main  line  of  defendant's 

Iroad;  that  the  company  has  no  terminal 
facilities    near    the   state   line  within   tba 
state  of  Kansas,  and  that  the  branch  road 
cannot  be  operated  as  a  road    within    the  ^ 
state    of    Kansas    without    such    terminal  g 
facilities,  to  maintain  which  would'involve  • 

lompany  in  ruinous  expense.  It  also  al- 
leges that  the  order  is  unreasonable  and 
confiscatory,  and  that  the  company  cannot 
Lply  with  it  without  great  financial  loss; 
that  the  entire  revenue  of  the  road  wiUiia 
the  state  of  Kansas,  including  passenger 
and  freight  business,  is  insufficient  to  meet 
expense  and  cost  of  operating  the  road 
within  the  state;  that  from  July  1,  1B03, 
to  April,  30,  1SD5,  it  maintained  separate 
passenger  train  service  upon  this  branch, 
but  was  obliged  to  abandon  the  aame  and 
return  to  the  mixed  passenger  and  freight 
ice  because  the  total  receipts  ol  pas- 
senger and  freight  business  during  that 
period  proved  wholly  insufficient  to  meet 
the  expenses  of  operation.  It  further  al- 
leges that  compliance  with  the  order  of  tha 
board  would  compel  defendant  to  divert  its 
revenues  from  other  lines  and  parts  of  U» 
system  outside  the  state  of  Kansas  to  tbe 
maintenance  of  separate  passenger  train 
service  in  the  state,  and  that  the  extent  of 
such  additional  cost  would  amount  to  a 
confiscation  of  Its  property." 

The  third  defense  set  up  that  the  com- 
pany was  diligently  endeaToring  to  perfect 
a  motor  car  for  experimental  purposes,  that 
the  practical  utility  of  such  servioe  on 
railway  tracks  was  problematical,  and  that 
it  was  the  design  of  the  company  "to  test 
the  practicability  of  said  character  of 
serrice  on  its  said  Madison  branch  line  as 
soon  as  tbe  same  can  be  done,  and  is  also 
its  design  to  furnish  said  motor  car  service 
for  separate  passenger  traffic  if  the  cost 
of  said  service  can  be  brought  within  the 
passenger  service  cost  of  the  mixed  train 
service,  wtiicb  it  now  furnishes,  and  if  said 
motor  car  service  can  be  successlully  oper- 
ated from  the  standpoints  of  utility  and 
safety  and  other  considerations  necessary 
to  be  taken  into  account." 

By   stipulation   a   referee   was   appointed 
to  take  evidence  and  report  findings  of  fact 
and  conclusions  of  law.    The  referee  trans- 
mitted the  evidence  taken  and  made  lengthy 
findings  of  fact,  upon  which  his  conclusions 
of    law    were    stated.      Those    conclusions  ^ 
briefly  were  that  although  it  might  be  an- 1- 
•reasonable  to  order    a    separate    passenger  • 
train  service  to  be  operated  on  the  branch 
line,  viewed  as  an  absolutely  independent 
line,  it  was  not  unreasonable  to  compel  the 
furnishing  of  such  service,  viewing  the  tin* 
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•■  a  part  of  the  iTstem  of  tlw  lOHouri 
Pa«ific  road,  and  taking  into  account  the 
pouible  benefits  vhich  might  ariM  to  that 
■7*tem.  It  was,  however,  concluded  that  aa 
the  branch  road  wsa  an  interatata  road,  and 
could  onlj  be  operated  aa  aucti,  the  itatc 
waa  without  power  to  compel  the  puttinj; 
in  operation  of  the  paasenger  train  service 
between  Madison  and  tb«  state  line,  and 
that  the  telief  prayed  for  should  therefore 
be  Tcfuaed. 

It  waa  recognized  by  the  aupreme  court 
erf  Eausaa  when  it  came  to  consider  the  re- 
port of  the  referee  that  the  authority  which 
the  eommiaaion  bad  exerted  in  making  th« 
order  took  its  aouree  in  a  section  of  the  act 
of  the  legialature  of  Kansaa  enacted  in 
IBOl,  and  now  found  in  9  6970,  General 
Statutes  of  Eanaaa  of  1901,  the  section 
iMing  aj  followa: 

"Whenever,  in  the  judgment  of  the  rail- 
road conunissioners,  it  shall  appear  that 
•ay  railroad  corporation  or  other  trans- 
portation company  faila  iu  any  reapeot  or 
particular  to  comply  with  the  terms  of  its 
charter  or  the  laws  of  the  state,  or  when- 
ever in  their  judgment  any  repairs  are 
necetSBry  upon  its  road,  or  any  addition  to 
ita  rolling  stock,  or  any  addition  to  or 
diange  of  its  stations  or  station  housci, 
«r  any  change  in  its  rates  for  transporting 
freight,  or  any  change  in  the  mode  of  oper- 
ating its  road  and  conducting  its  business, 
ia  reasonable  and  expedient  in  order  to  pro- 


modation  of  the  public,  said  commissioners 
ahall  Inform  such  eorporaUou  of  the  im- 
provement and  changes  which  they  adjudge 
to  be  proper,  by  a  notice  thereof  in  writing, 
to  be  served  by  leaving  a  copy  thereof,  certi- 
fied by  the  commissioner's  secretary,  with 
any  station  agent,  clerk,  treasurer,  or  any 
director  of  said  corporation;  and  if  such 
orders  are  not  complied  with,  the  said  com- 
tnissioners,  upon  complaint,  shall  proceed 
ei  to  enforce  the  same  in  accordance  with  the 
|j  provisions  of  this  act,  as  in  other  cases." 
*  'Reriewing  the  findings  and  conclusions  of 
the  referee,  the  court  held  that  the  referee 
was  wrong  in  holding  that  there  was  a  want 
of  power  in  the  commission  to  make  the 
order,  and  it  was  therefor*  decided  that  the 
order  was  valid  and  that  the  duty  of  the 
railroad  company  was  to  obey  it  76  Kan. 
467,  02  Pac  eOS. 

A  brief  summary  of  the  questians  passed 
on  by  the  court  will  serra  to  an  understand- 
ing of  the  assignments  of  error  which  we  are 
called  upon  to  consider: 

a.  The  court  disposed  of  certain  conten- 
tions which  would  seem  to  have  been  raised 
at  the  argument  concerning  the  repugnancy 
to  the  state  Constitution  of  the  law  creat- 
1^  the  commission  and  conferring  authori- 


ty upon  that  body,  and  held  the  objections 
untenable.  As  these  involved  matters  of 
purely  state  concern,  we  ahall  not  further 
refer  to  them. 

b.  The  court  also  adversely  disposed  of  a 
contention  based  upon  the  assumption  that 
the  railway  company  bad,  by  ita  charter,  a 
contract  right  to  regulate  the  time  and 
manner  of  operating  tta  trains,  and  hence 
waa  not  subject  to  tha  order  which  the  com- 
mission had  made.  Although  such  conten- 
tion did  not  deny  that  the  charter  right 
relied  on  was  subject  to  repeal  or  amend- 
ment by  the  l^islature,  it  was  urged  that, 
as  tha  legislature  bad  not  expressly  amend- 
ed or  repeated  the  right,  such  a  result 
should  not  be  made  to  flow  from  the  section 
conferring  powers  upon  the  commiaaion,  aa 
repeab  by  implication  were  not  favored. 

Having  thus  cleared  the  way  for  the 
graver  questions  which  the  case  involved, 
the  court  came  to  consider,  flrst,  the 
reasonableness  on  its  face  of  the  order  of 
the  commission,  viewed  in  the  light  of  the 
findings  of  that  body;  second,  the  reason- 
ableness of  the  order,  tested  by  the  findings 
of  the  referee  and  the  evidence  upon  which 
such  findings  were  based;  and  third,  the 
validity  of  the  order  in  view  of  the  power 
of  Congress  to  regulate  interstate  com- 
merce, aa  applied  to  the  nature  and  char- 
acter of  the  road  to  which  the  order  of  tha  ^ 
commiaaion   was   made   applicable.  JT 

*Ab  to  the  first,  although  the  duty  of  the  ■ 
company  under  its  charter  was  referred  to 
and  authorities  were  cited,  with  evident  ap- 
proval, holding  that  the  obligation  to  oper- 
ate a  separate  passenger  train  service  rest- 
ed upon  a  railroad  company  in  the  fulfil- 
ment of  the  law  ol  its  being,  the  court  did 
not  expressly  pass  upon  that  aspect  of  the 
case,  but  held  that,  as  it  did  not  plainly 
and  obviously  result  upon  the  face  of  the 
Tindinga  and  order  made  by  the  commia- 
aion, that  the  service  required  would  be 
rendered  at  a  pecuniary  loaa,  it  could  not. 
In  any  event,  be  aaid  that  the  order  was  un- 
reasonable on  its  face.  As  to  the  second, 
considering  the  inherent  and  prima  facie 
reasonable  nature  of  the  service,  the  per- 
formance of  which  the  order  commanded, 
along  with  the  findings  of  the  referee  and 
the  evidence.  It  was  held  that  the  un- 
reasonableness of  the  order  had  not  been 
established,  since,  taking  all  the  foregoing 
into  account,  it  bad  not  been  aSirmatively 
proven  that  any  materia]  pecuniary  loss 
would  be  sustained  from  rendering  tlia 
service  in  question.  In  reaching  this  con- 
clusion it  was  pointed  out  that,  as  a  result 
of  the  state  statute,  a  prtma  faoie  pre- 
sumption of  reasonableness  attached  to  the 
order  of  the  commission,  and  therefore  the 
burden   was   on   the    railroad    oompany   to 
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OTSTOomo  tlili  pTMTtmpUon.  Ai  to  th» 
third  conteDtiOD,  ft  waa  held  tbkt  the 
•xertlon  by  the  itate  of  Its  authority  to 
regulate  the  operation  within  the  stat«  oE 
tbe  road  chartered  by  the  state  waa  but  the 
exerciH  of  a  lawful  state  police  power 
which  did  not  impoae  any  direct  burden 
upon  interstate  commerce,  and  hence  did 
not  conflict  with  the  Constitution  of  the 
United  States. 

The  grievances  which  the  railroad  com- 
pany deema  it  may  endure  by  the  enforce- 
ment of  the  order  of  the  commission  as 
commanded  by  the  court  are  expressed  in 
many  assignments  of  error.  To  consider 
them  in  detail  la  not  essential,  as  all  the 
complaints  which  they  embrace  were  em- 
bodied in  the  argument  at  bar  by  the 
counsel  lor  the  railway  company  in  the  fol- 
,  lowing  propositions: 

[j     "FiriL  The  order  of  the  board  and  the 

>  mandate  of  the*  state  court  were,  in  sub- 

■tana«  and  efTect,  a  regulation  of  commerce 

among  tb«  states,  and  the  court  was  without 

power  or  Jurisdiction  in  tho  premises. 

"Second.  The  order  o(  the  board,  on  Its 
face,  is  manifestly  unreasonable,  and,  in 
tlie  light  of  the  flndingt  of  fact,  arbEtrary, 
and  without  the  first  element  of  due  process 
of  law,  and  a  denial  of  the  equal  protection 
of  the  law,  guaranteed  by  the  Federal 
Constitution. 

Third.  The  order  and  Judgment  of  tha 
■tate  court,  on  the  evidence  and  tacts  found, 
deprived  the  railroad  eompany  of  its  prop- 
erty without  due  process  of  law,  and  with- 
out compensation,  and  denied  to  it  the 
equal  protection  of  the  law. 

"Fourth.  The  order  of  the  board  of  rail- 
nad  commiaaioners  was  an  usurpation  of 
power  by  the  board,  and  the  construction 
placed  upon  the  law  by  the  state  court  im- 
paired the  obligation  of  the  contract  be- 
tween the  state  and  tha  railway  company, 
in  Tiolation  of  the  Constitution  of  the 
United  States,  and  deprived  it  of  its  prop- 
arty  without  due  process  of  law  and  with- 
out compensation,  and  denied  to  it  the  equal 
protection  of  the  law." 

While  it  may  be  that,  in  some  ot  their 
aapeett,  each  of  tha  flrst  three  propositions 
involve  considerations  apparently  distinct 
from  the  others,  as,  in  substance,  the  ulti- 
mate reasons  by  whiah  all  three  are  con- 
trolled are  identical,  we  oonsider  them  to- 
gether. Before  doing  so,  however,  we  dis- 
pose of  the  question  concerning  the  alleged 
impairment  of  a  contract  right,  protected 
by  the  Constitution  of  the  United  States, 
which  ia  formulated  in  the  fourth  proposi- 
tion, by  pointing  out  the  twofold  contra- 
diction upon  which  the  proposition  is  based. 
Ai  It  is  not  denied  that  tW  aMerted  charter 
right  was  held  subject  to  the  power  of  tba 


state  to  repeal,  alter,  or  amend,  it  follows 
that  ths  proposition  amounts  simply  to 
saying  that  an  irrepealabU  contract  right 
arose  from  a  contract  which  was  repealable. 
Hammond  Packing  Co.  v.  Arkansas,  212  U. 
S.  322,  34S.  53  L.  ed.  630.  642,  2B  Sup.  Ct 
Rep.  370,  Stating  the  contention  in  a  dif-^ 
ferent  form,  the  same  contradiction  becomes  Jl 
apparent.  As  the  argument  concedes  the* 
existence  of  the  legislative  power  to  repeal, 
alter,  or  amend,  and  as  it  is  impossible  to 
asBUme  that  a  legislative  act  has  impaired 
a  contract  without,  by  the  same  token,  da- 
daring  that  such  act  has  eitlier  repealed, 
altered,  or  amended,  hence  the  proposition 
relied  upon  really  contends  that  tha  con- 
tract has  been  unlawfully  impaired  by  the 
exercise  of  a  power  which  it  is  conceded 
could  lawfully  repeal  the  contract.  And, 
of  course,  this  reason  is  controlling,  irre- 
spective of  the  scope  of  the  alleged  charter 
right,  since,  whatever  be  the  extent  of  tha 
right  conferred,  it  was  subject  to  the  re- 
serve power. 

The  court  in  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  61  L.  Bd.  933,  27  Sup.  Ct  Rep.  685, 
11  A.  dt  E.  Ann.  Caa.  3S8,  reiterating  a 
doctrine  expounded  In  preceding  cases,  said 
{p.  18)  : 

"The  elementary  proposition  that  rail- 
roads, from  the  public  nature  of  the  busi- 
ness by  them  carried  on,  and  tha  interest 
which  the  public  have  In  their  operation, 
are  subject,  as  to  their  state  busineas,  to 
state  regulation,  which  may  be  exerted 
either  directly,  by  the  legislative  authority, 
or  by  administrative  bodies  endowed  with 
power  to  that  end,  ia  not  and  could  not  be 
Buccesstnlly  questioned,  in  view  of  the  long 
line  of  authorities  sustaining  that  doc- 
Abo  In  the  same  case,  restating  a  princi- 
ple previously  often  announced,  it  waa  held 
(p.  20)  that  railway  property  wae  sns- 
eeptible  of  private  ownership,  and  that 
rights  in  and  to  such  property  securely 
rested  under  the  constitutional  guaranties 
by  which  all  private  property  was  protected. 
Pointing  out  that  there  waa  no  incompati- 
bility between  the  two,  the  truism  was  iw- 
announced  that  the  right  of  private  owner- 
ship was  not  abridged  by  subjecting  the  en- 
joyment of  that  right  to  the  power  of 
reasonable  regulation,  and  that  such  govern- 
mental power  could  not  in  truth  be  said  to 
be  curtailed  because  it  could  not  be  exert- 
ed arbitrarily  and  unreasonably  without  Im- 
pinging on  the  enduring  guaranties  by 
which  the  Constitution  protectod  property 
rights.  ^ 

The  Coast  Line  Case  was  concerned  witli  g 
the  exertion  of'state  power  over  a  matte  * 
of  state  concern.     But  the  same  iIiiiiIiIim 
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Iwd  besD  often  previoualy  expounded  in 
refsrence  to  the  power  of  the  United  St*tci 
In  dealing  with  »  matter  subject  to  tlie  con- 
trol of  tlut  government.  Moreover,  in  the 
euee  referred  to,  ai  the  power  of  the  two 
governments  operated  in  different  orbita,  it 
wa*  alwajs  recognized  that  there  wae  no 
eonflict  between  them,  although  it  wei 
eonitantlj  to  b«  obierved  that,  resulting 
Irom  the  paramount  operation  of  the  Con- 
■titution  of  the  United  States,  even  the  law- 
fal  powen  of  a  state  could  not  be  exerted 
■o   as    to    directl;  burden  interstate  eom- 

Comiug  to  applj  the  principles  Just 
stated  to  the  order  in  question,  and  con- 
aidering  it  generically,  it  is  obvious  that  it 
•xerted  a  lawful  state  power.  Its  com- 
mand* were  directed  to  a  railroad  corpora- 
tion which,  although  ehartered  bf  other 
atataa,  wsj  also  ehartered  by  Eanaaa,  and 
concerned  the  movement  of  a  train  on  a 
branch  road  wholly  within  the  state,  which 
bad  been  built  under  the  authority  of  a 
Kansas  charter,  although  the  road  was 
being  opsrated  by  ths  Missouri  Pacific 
ondai  lease.  The  act  commanded  to  be 
done  was  aimplj  that  a  passenger  train 
serrlee  be  operated  over  the  branch  line 
within  the  state  of  Kansas.  Unlets,  then, 
for  «ome  reason,  not  manifested  in  the 
order,  intrinsically  considered,  it  muat  be 
traated  a«  such  an  arbitrary  and  unreaaon- 
abla  exerolBS  of  power  as  to  eanie  It  to  be. 
In  effect,  not  a  r^ulatlon,  but  an  Infringe- 
ment upon  the  right  of  ownership,  or,  coD- 
ddariog  the  surrounding  drcumitanees,  a* 
•parating  a  direct  burden  upon  interstate 
«omroerce,  It  1*  dear  that,  within  the  doc- 
trine previously  stated,  no  error  was  eom- 
mlttad  in  directing  caniplianea  with  the 
order.  And  tbie  brings'  ns  to  consider  the 
several  reasons  relied  upon  to  establish, 
first,  that  tha  order  made  by  the  railroad 
commtsaion  wa*  so  arbitrary  and  un- 
reasonable as  to  cause  it  to  be  void  for  want 
of  power;  or,  second,  tliat  the  order  was 
void  because  it*  necessary  operation  was  to 
*•  phtee  a  direct  burden  upon  interstate  eom- 

*    *1.  TAe  alleged  arbttmr]/  and  unreatonabU 
ekanwfer  of  the  order. 

In  it*  principal  aspect,  this  contention  Is 
based  on  the  insistence  that  the  order  and 
findings  of  the  commission  and  the  find- 
ings of  the  referee,  when  elucidated  by  tlie 
proper  inferences  of  fact  to  be  drawn  from 
the  evidence,  show  the  service  which  the 
ordar  commanded  could  not  be  rendered 
without  a  pecuniary  loss.  And  this,  it  is 
inriated,  is  the  ease,  not  only  because  of  the 
proof  that  pecuniary  loss  would  ba  oe- 
«aaloned  }>j  performing  the  particular 
MTrio*  ordered,  considering  alone  tha  coat 


of  that  service  and  the  return  from  its 
performance,  but  also  because  it  Is  asserted 
the  proof  establishes  that  the  earning*  from 
all  sources,  not  only  of  the  branch  road,  but 
of  bU  the  road*  operated  by  the  Missouri 
Pacific  in  Kansas,  produced  no  net  revenue 
and  left  a  deficit.  It  Is  at  once  evident  that 
this  contention  challenges  the  correctness  of 
the  Inference*  of  fact  drawn  by  the  court 
below.  They  therefore  assume  that  we  are 
not  bound  by  the  fact*  as  found  by  tha 
court  below,  but  must  give  to  tha  evidence 
on  independent  examination  for  the  purpoM 
of  passing  on  the  constitutional  question 
pre*ented  for  decJ*iDn.  But  we  do  not  think 
that  the  case  here  presented  requires  ns  to 
consider  the  Issue*  of  fact  relied  upon,  even 
if  it  be  conceded,  for  the  ealce  of  argu- 
ment only,  that,  on  a  writ  of  error  to  a 
•tate  court,  where  a  particular  exertion  of 
*tata  power  is  aaaailed  a*  confiacatory,  be- 
cause ordering  a  service  to  be  rendered  for 
an  inadequate  return,  the  proof  upon  which 
the  claim  of  confiscation  depends  would  ba 
open  tor  our  original  consideration,  a*  the 
eBsential  and  only  means  for  properly  per- 
forming our  duty  of  independently  ascer- 
taining whether  there  had  been,  as  alleged, 
a  violation  of  the  Constitution.  Wa  say 
this  because,  when  the  controversy  here  pre* 
sented  is  propsrlj  analyted,  the  first  and 
pivotal  question  arising  is  whether  tha 
order  complained  of  did  anything  more  than 
oonunand  the  railroad  company  to  perform 
a  earrioe  whieh  it  was  Incumbent  upon  It  to  „ 
perform  a*  the  neceBsary  reault  of  the  pos-  Jj 
se**ion  and»enJoyinent  of  its  charter  powers,  • 
and  whieh  it  could  not  refuse  to  perform  oa 
long  aa  the  charter  power*  remained  and 
the  obligation  which  arose  from  their  en- 
joyment continued  to  exist  The  difference 
between  tiie  exertion  of  the  legislativs 
power  to  eatablieh  rate*  En  such  a  manner  aa 
to  confiscate  the  property  of  the  corpora- 
tion by  fixing  them  below  a  proper  r«- 
munerative  standard,  and  an  order  compel- 
ling a  corporation  to  render  a  service  whioh 
it  was  essentially  its  duty  to  perform,  was 
pointed  out  in  Atlautie  Coast  Line  R.  Co.  t. 
North  Carolina  Corp.  Commission,  supra. 
In  that  case  the  order  to  operate  a  train 
for  the  purpose  of  making  a  local  con- 
nection necessary  for  the  public  convenience 
was  upheld,  despite  the  fact  that  it  waa 
oonceded  that  the  return  from  the  operation 
of  such  train  would  not  be  remunerative. 
Speaking  of  tha  distinction  batu-een  the  two, 
it  woa  said  (p.  SB): 

"This  is  so  [the  distinction]  because,  as 
the  primal  du^  of  a  carrier  Is  to  furnish 
adequate  facilities  to  the  publie,  that  duty 
may  well  be  compelled,  although  by  doing 
BO,  as  an  incident,  some  pecuniary  loa*  from 
rendering  such  sarrica  may  result    It  fol- 
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lowt,  therefore,  that  the  mere  incurring  of 
»  loM  from  the  performtnee  of  such  a  duty 
doei  Dot,  In  end  of  itself,  neceagarily  give 
rise  to  the  conclusian  of  unreaBonftblenMB, 
u  would  be  the  cue  vhere  the  whole 
Bcheme  of  ra^taa  vaa  unreasonable  under  tlie 
doctrine  of  Smyth  r.  Ames,  109  U.  S.  SZG, 
42  L.  ed.  642,  18  Sup.  Ct  Rep.  418. 

"Of  course,  the  fact  that  the  furnishing  of 
a  neeeBsarj  facility  ordered  may  □ccasioii 
an  incidental  pecuniary  loss  is  an  important 
criteria  to  be  taken  into  view  in  determin- 
iag  the  reason ableneBS  of  the  order,  but  it 
il  not  the  onl;  one.  As  the  duty  to  furnish 
neecasarjr  facilities  is  coterminous  with  tlie 
powers  of  the  eorparation,  the  obligation  to 
discharge  that  duty  must  be  congidercd  in 
connection  with  the  nature  and  productivc- 
nesi  of  the  corporate  business  as  a  whole, 
the  character  of  the  servicei  required,  and 
.  the  public  need  far  ite  performance." 
j-  Indeed,  the  principle  which  was  thus  ap- 
•  plied  in  the  Atlantic*  Coast  Line  Case  had 
previously,  ai  pointed  out  in  that  case, 
been  made  the  baais  of  the  ruling  in  Wis- 
oonain,  M.  &  P.  R.  Co.  t.  Jacobean,  179  U. 
8.  287,  45  L.  ed.  104,  21  Sup.  Ct.  Rep.  110. 
The  fact  that  the  performance  of  the  duty 
commanded  by  the  order  wbicb  i*  here  in 
queetfon  may,  ai  we  have  conceded  for  the 
purpose  of  the  argument,  entail  a  pecuniary 
lou,  is,  of  course,  aa  declared  in  the  At- 
lantic Coast  Line  Case,  as  a  general  rule,  m 
eiicumetance  to  be  considered  in  determin- 
ing its  reaaanableness,  aa  are  the  other 
criteria  indicated  In  the  opinion  in  that 
case.  But  where  a  duty  which  a  corpora- 
tion ta  obliged  to  render  is  a  necessary 
consequence  of  the  acceptance  and  continued 
enjoyment  of  its  corporate  rights,  those 
rights  not  having  been  sui^rendered  by  the 
corporation,  other  considBrations  are,  in  the 
nature  of  things,  paramount,  since  it  can- 
not be  said  that  an  order  compelling  the 
performance  of  such  a  duty  at  a  pecuniary 
loss  il  unreasonable.  To  conclude  to  the 
contrary  would  be  but  to  declare  that  a 
corporate  charter  waa  purely  unilateral; 
that  is,  waa  binding  in  favor  of  the  corpora- 
tion as  to  all  rights  conferred  upon  it,  and 
was  devoid  of  obligation  as  to  duties  im- 
posed, even  although  such  duties  were  the 
absolute  correlative  of  the  rights  conferred. 
Was  the  du^  which  the  order  here  com- 
manded one  which  the  corporation  was 
under  the  absolute  obligation  to  perform  as 
the  result  of  the  acceptance  of  the  charter 
ta  operate  the  road  is  then  the  question  to 
be  considered. 

It  may  not  be  doubted  that  the  road,  by 
virtue  of  the  charter  under  which  the 
branch  was  built,  was  obliged  to  carry  paa- 
■eng«rs  and  freight,  and  therefore,  aa  long 


as  it  enjoyed  its  charter  rights,  waa  under 
the  inherent  obligation  to  aSord  a  service 
for  the  carrying  of  passengers.  In  substance, 
this  was  all  the  order  commanded,  since  it 
was  confined  to  directing  that  the  road  put 
on  a  train  for  passenger  service.  True  it  il 
that  the  road  was  carrying  passengers  in  a 
mixed  train,  that  is,  by  attaching  a  pas- 
senger coach  to  one  of  its  freight  trains. 
Testing  the  alleged  unreasonableness  of  the  ^ 
order  in  the  light  of  the  inherent  duty  rest-  * 
ing  upon  the  corporation,  it  follows*  that  * 
the  contention  must  rest  upon  the  as&omp- 
tion  that  the  discharge  of  the  corporate 
duty  to  carry  paasengers  was  so  completely 
performed  by  carrying  them  on  a  mixed 
train  as  to  cause  an  order  directing  the  run- 
ning of  a  passenger  train  to  be  ao  arbitrary 
and  unreasonable  aa  to  deprive  of  righta 
protected  by  the  Constitution  of  the  United 
States.  But  when  the  necessary  result  of 
the  contention  is  thus  defined,  its  want  of 
merit  is,  we  think,  self-evident,  unless  it 
can  be  said  as  a  matter  of  law  that  there  is 
such  an  identity  as  to  public  convenience, 
comfort,  and  safety  between  travel  on  a 
passenger  service  train  and  travel  on  a 
mixed  train, — that  is,  a  train  composed  of 
freight  cars  with  a  paasenger  car  attached, 
— aa  to  cause  any  exertion  of  legislative 
authority  for  the  public  welfare,  baaed  on  a 
distinction  between  the  two,  ta  be  re- 
pugnant to  th«  Constitution  of  the  United 
States.  Ilka  demonstration  as  to  the  want 
of  foundation  for  such  a  contention  might 
well  be  left  to  the  consensus  of  opinion  irf 
mankind  to  the  contrary.  The  unsound' 
uesa  of  the  proposition  waa  clearly  painted 
out  by  the  supreme  court  of  Illinois  in 
People  ex  reL  Cantrell  v.  St.  Louis,  A.  ft 
T.  H.  R.  Co.  178  III.  612,  35  L.  R.  A.  66S, 
B2  N.  B.  292,  where  It  waa  said : 

"Independently  of  the  provisions  of  tlia 
lease,  which  was  a  contract  between  the 
leasor  and  the  lessee  companies,  the  right  of 
the  people  to  insist  upon  the  running  of  a 
separata  passenger  train  is  implied  from 
the  charter  obligation  to  equip  and  operate 
the  road.  Inasmuch  as  a  railroad  company 
is  bound  to  carry  both  passengers  and 
freight,  the  obligation  of  the  appellee  re- 
quired it  ta  furnish  all  necessary  rolling 
stock  and  equipment  for  the  suitable  and 
proper  operation  of  the  railroad  as  a  carrier 
of  passengers,  no  less  thau  as  a  carrier  ot 
freight.  It  cannot  be  said  that  the  carrier 
of  passenger*  in  a  car  attached  to  a  freight 
train  is  a  suitable  and  proper  operation  of 
a  railroad,  ao  far  aa  the  carriage  of  pas- 
sengers is  concerned.  The  transportation  of 
passengers  on  a  freight  train,  or  on  a  mixed 
train,  ie  oubordinate  to  the  transportation  m 
of  freight, — a  mere  incident  to  the  bnsineaa  J| 
ot'canying  freigbL    To  furnish  snch  eara  * 
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u  EM  iiMMMuy  for  the  suitable  uid  proper 
eurUge  of  paieengera  involves  the  neceeeity 
of  adopting  that  mode  of  carrying  pauen- 
gers  whioh  i»  beet  adapted  to  leoure  their 
•ofety  and  eonvenieace.  Tbie  can  be  ae- 
eompliibed  better  t>7  operating  a  Mparate 
paaaenger  train  thftn  b;  operating  a  mixed 
train  j  that  is  to  taj,  the  dutj  ol  fumiihing 
all  necesaar;  rolling  stoclc:  and  equipment 
for  tbe  suitable  and  proper  operation  of  a 
railroad  carrying  passengerB  involves  and 
implies  the  duty  of  fumiihing  a  train  whicli 
■hall  be  run  for  the  purpose  of  transporting 
paaaengtrs  only,  and  not  freight  and  pas- 
sengers together." 

Even,  however,  if  it  be  conceded  that  tbe 
raaaoning  of  the  case  just  cited  may  not 
be  universally  applicable,  because  conditions 
might  exist  which,  in  some  cases,  might 
eanse  a  different  rule  to  apply,  there  is  no 
room  for  such  view  in  this  case.  This  is  ao 
because,  a«  was  pointed  out  by  the  court 
below,  the  statutes  of  Kansas  in  foroe  at 
the  time  the  branch  road  tfaa  incorporated 
lend  eogeney  to  the  conclusion  that  the  ef- 
feet  of  the  acceptance  of  tba  charter  was 
to  ttfing  tbe  road  under  the  obligation  ol 
fnmfahing  paaeenger  service, — a  duty  which 
oonld  not  be  escaped  by  giving  the  service 
«nly  on  a  mixed  train,  and  thus  subjecting 
passengers  to  the  resulting  dangers  and  in- 
ocHiTentencea.  Nor  do  we  thinlc  there  is 
any  foree  la  the  argument  elaborately 
pressed,  that  chapter  274,  Kansas  Laws  of 
1907,  a*  amended  by  chapter  ISO,  Laws  of 
S  1000  Iwhioh  is  ]n  the  margin},!  shows  that 
r  the  Iaw«of  Kannaa  proceeds  on  the  concep- 
tion that  there  is  no  distinction  betw«en  a 
passenger  train  service  and  tbe  carriage  of 
passengers  on  a  mixed  or  freight  train.  On 
the  oontrary,  we  thinlc  the  statute  referred 
to  sustains  tbe  opposite  Inference,  since  It 
noognizea  that  persons  wbo  avail  of  the 
right  conferred  to  travel  in  the  caboose  of  a 
freight  train  are  not  entitled  to  ordinary 
passenger  facilities  or  to  the  legal  protec- 
tion ordinarily  surrounding  passenger 
H  tralBe.     The  first,  because  the  statute  pro- 


vides that  persons  must  get  on  or  off  Uie 
caboose  where  the  company  finds  it  con- 
venient to  place  that  car,  and  second,  be- 
cause persons  riding  in  the  caboose  are  af- 
forded redress  for  injury  only  where  the 
company  is  guilty  of  gross  negligence. 

The  contention  that  tbe  order  is  un- 
reasonable in  and  of  itself,  irrespective  of 
whether  there  is  profit  in  the  operation  of 
the  train  service  which  the  order  commands 
to  be  operated,  because  it  directs  the  move- 
ment of  the  passenger  train  directed  to  be 
run  to  the  state  line,  where,  it  is  said,  there 
are  no  terminal  facilities,  and  no  occasion 
for  the  termination  of  the  transit,  is  dis- 
posed of  by  the  considerations  previously 
stated.  We  say  this  because  its  unsoundness 
is  demonstrated  by  the  reasoning  which  has 
led  us  to  conclude  that  there  was  no  merit 
in  the  contention  that  the  fact  of  pecuniary 
loss  was  of  itself  alone  adequate  to  sliow 
the  unreasonableness  of  the  order.  This 
follows  from  the  principle  which  we  have 
previously  ^pounded,  to  the  effect  that  the 
criterion  to  apply  in  a  case  lilte  this  is  ths  ^ 
nature  and  character  of  the  duty  ordered,  " 
^nd  not  the  more  burden  which  may  result  ■ 
from  its   performance. 

2.  That    the   orier   teas   void   fiecouse  it 
optratf   a   direct    burden   ttpon   int«r»laU 


To  support  this  proposition  it  is  urged 
that  the  charter  of  the  Interstate  Railroad 
Company,  tbe  builder  of  the  branch,  provid- 
ed for  a  road  not  only  in  Kansas,  but  to 
extend  into  Texas  and  Missouri,  and  there- 
fore for  an  Interstate  railroad.  This  being 
its  character,  the  argument  proceeds  to  as- 
sert that  the  regulation  of  traffic  on  tbe 
road,  whatever  be  the  nature  of  the  traffic^ 
was  interstate  commerce,  and  beyond  the 
control  of  the  state  of  Kansas.  But  this 
simply  confounds  the  distinction  between 
state  control  over  local  traffic  and  Federal 
control  over  interstate  traffic.  To  sustain 
ths  proposition  would  require  it  to  be  held 
that  the  local  traffic  of  ths  road  was  free 
from   all   governmental   regulation,   unless. 


^at  all  freight  trains  to  which  caboose 
is  attached  shall  Yta  obliged  to  transport, 
npon  the  same  terms  and  conditions  as  pas- 
senger trains,  all  passengers  wbo  desire  to 
travel  thereon,  and  who  are  above  the  age 
of  fifteen  years,  and  who,  If  under  fifteen 
years,  are  accompanied  by  a  parent  or  guar- 
dian, or  other  competent  person,  but  no 
freight  train  shall  be  required  to  stop  to  re- 
ceive or  distjiarge  any  passenger  at  any  other 
point  other  than  where  sudi  freight  train 
may  stop;  nor  shall  it  be  necessary  to  stop 
the  eabooae  of  such  traina  at  the  depot  to 
reeeiva  and  discharge  paaaengeri;  provided, 
SO  8.  C^fiZ. 


that  on  such  trains  the  railroad  conipnnlcs 
shall  only  be  liable  for  tbeir  gross  negli- 
gence; and  provided  further,  that  this  act 
shall  not  be  construed  to  apply  to  freifflit 
trains  on  main  lines,  the  most  of  which 
trains  shall  be  composed  of  cars  loaded  with 
live  stock. 

Any  officer  or  employee  of  such  railroad 
company,  who  shall  violate  anv  of  the  pro- 
visions or  conditions  of  S  1  of  this  act,  shell, 
upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  fined  in  any  sum 
not  less  than  ten  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  five  nor  more  than 
thirty  days,  or  by  both  such  fine  and  im- 
prisonment. 
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ftt  the  lune  tima,  It  were  b«1d  tlutt  th*  in- 
eorpoTBtion  of  ths  road  bftd  operated  to  ex- 
tend the  powers  of  the  government  of  the 
United  States  to  subjects  which  could  not 
eoms  within  the  authority  of  that  govern- 
ment eonBistentI?  with  the  Constitution  of 
the  United  States.  Manifestly,  the  mere 
fact  that  the  charter  of  the  road  contem- 
plated that  It  should  he  projected  into 
several  etates  did  not  change  the  nature  and 
character  of  our  constitutianal  sTstem,  and 
therefore  did  not  destroy  the  power  of 
Kansas  over  its  domestic  commerce,  or  oper- 
ate to  hring  under  the  sway  of  the  United 
States  matters  of  local  concern,  and  of 
course  could  not  project  the  authority  of 
Kansas  beyond  its  own  jurisdiction.  The 
charter  therefore  left  the  road  for  which  it 
provided  subject,  as  to  its  purely  local  or 
■tate  business,  to  the  authority  of  the  re- 
spective states  into  which  it  was  contem- 
plated the  road  should  go,  and  submitted 
the  road  as  an  entirety,  so  far  as  [ts  inter- 
state commerce  business  was  concerned,  to 
the  controlling  power  conferred  by  the 
Constitution  upon  the  government  of  the 
United  SUtes. 
n  The  contention  that  a  burden  was  im< 
^  posed  upon  inter8tate>coromerce  by  causing 
the  train  to  stop  at  the  state  line,  where 
there  were  no  terminal  facilities,  but  in  a 
disguised  form  reiterates  the  complaint 
which  we  have  already  disposed  of,  that  the 
order,  because  of  the  direction  to  stop  at 
the  state  line,  was  so  arbitrary  and  un- 
reasonable as  to  be  void.  The  order  cannot 
be  said  to  be  an  unreasonable  exertion  of 
authority,  because  the  power  manifested 
was  made  operative  to  the  limit  of  the  right 
to  do  BO.  Besides,  the  proposition  errone- 
ously assumes  that  the  effect  of  the  order  ii 
to  direct  the  stoppage  at  the  state  line  of 
an  Interstate  train,  when,  in  fact,  the  order 
does  not  deal  with  an  interstate  train,  or 
put  any  burden  upon  such  train,  but  simply 
requires  the  operating  within  the  state  of  a 
local  train,  the  duty  to  operate  which  arises 
from  a  charter  obligation.  It  is  said  that, 
as  the  state  line  may  be  but  a  mere  corn- 
field, and  great  expense  must  result  to  the 
railway  from  establishing  necessary  termi- 
nal facilities  in  such  a  place,  it  must  fol- 
low that  the  road,  in  order  to  avoid  ths 
useless  expense,  must  operate  the  passenger 
service  directed  by  the  order,  not  only  to 
the  state  line,  but  20  miles  beyond,  to  But- 
ler, on  the  Joplin  line,  where  terminal  fa- 
cilities exist.  From  these  assuaptions,  it  is 
insisted,  that  the  order  must  be  construed 
according  to  its  necessary  effect,  and  there- 
fore must  be  treated  as  Imposing  a  direct 
burden  upon  interstate  eonuneree  by  con' 
pelling  the  operation  of  the  passenger  train, 
not  only  within  the  state  of  Kansas,  bat  be- 


yond its  bordere.  But  under  the  hypothesis 
upon  which  the  contention  rests,  the  opera- 
tion of  ths  train  to  Butler  would  be  at  the 
election  of  the  corporation,  and,  be- 
sides, even  if  the  performance  of  the  duty 
of  fumishlng  adequate  local  facilities  in 
some  respects  affected  interstate  commerce, 
it  does  not  necessarily  result  that  thereby 
direct  burden  on  interstate  commerce 
would  be  imposed.  Atlantic  Coast  Line  R. 
Co.  V.  Wharton,  207  U.  S.  328,  S2  L  ed. 
230,  28  Sup.  Ct  Rep.  121. 
Affirmed. 

(US  u.  a.  HO.) 


RETART 

DUTT. 

Mandamus  will  lie  to  compel  the  Secrr- 
tary  of  the  Interior  to  perform  the  purely 
ministerial  duty  to  see  that  a  patent  is 
duly  executed  and  delivered  to  an  enrolled 
member  of  the  Choctaw  Nation,  entitled  to 
share  in  the  allotment  of  tribal  lands,  who 
selected  as  her  allotment  a  40-acre  lot  on 
which  were  her  buildings  and  improvements, 
and  received  a  certiflcate  of  allotment  from 
the  tribal  commission,  after  the  expiration 
f  the  time  prescribed  for  contest,  no  con- 
test having  been  made,  and  afterwardo  re- 
ceived a  patent  therefor  from  the  chief  eu< 
thorities  of  the  Choctaw  and  Chickasaw 
Nations,  since,  under  such  circumstances, 
her  right  to  a  patent  became  vested,  and  ths 
Secretary  of  the  Interior  could  not  thereaft- 
er, as  he  attempted  to  do,  segregate  the 
land  tor  town-site  purposes,  as  having  been 
under  urban  occupancy,  and  cancel  her  al- 
lotment, with  leave  to  select  other  lands  In 
lieu  thereof. 

[Bd.    Note.— For   other   cues,  •••    lland 
Dm.  DIs.  I  tS;'   Indians,  Dm.  Dlt.  I  U.*] 


IN  ERROR  to  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a 
judgment  which  aiflrmed  a  judgment  of  th* 
Supreme  Court  of  the  District,  granting  a 
mandamus  to  compel  the  Secretary  of  tbe 
Interior  to  deliver,  or  cause  to  be  delivered, 
a  patent  to  an  Indian  allottee.     Affirmed. 

See  same  case  below,  30  App.  D.  C.  IBS. 

The  facts  ar«  stated  in  the  opinion. 

Assistant  Attorneys  General  Hniv  and 
Lawler  for  plaintiff  In  error. 

Messrs.  Charles  H.  H«FiIIat,  Charles  J. 
Eappler.  H.  C.  Potterf,  and  E.  A.  WftlkV 
for  defendant  in  arror< 
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f  ,  Ur.  JtutiM  Brewer  delivered  the  opinion 
«f  the  court: 

The  defendant  in  error,  »  cltiien  snd  resi- 
dent of  the  Choctaw  MkUoo  in  the  Indian 
territory,  whose  enrolment  had  been  ap- 
proved by  the  Secretarj  of  the  Interior,  and 
who  was  entitled  to  an  allotment  under  the 
acU  ol  Congress,  on  December  SO,  ISOd, 
Bled  her  petition  in  the  supreme  court  of 
the  District  of  Columbia  for  a  mandamus 
compelling  the  Secretary  of  the  Interior  to 
deliver,  or  eauee  to  be  delivered,  to  her  a 
patent  to  a  tract  of  land  coDsistinfi  of  40 
acres,  located  In  the  Choctaw  Nation  In  the 
Indian  territory,  and  which  she  had  select- 
ed is  accordance  with  law.  The  then 
Seeretary  of  the  Interior,  Ethan  A.  Hiteh- 
cock,  flied  an  answer,  giving  his  reasons 
for  declining  to  issue  the  patent.  Subse- 
qoently,  James  B.  QarQeld,  becoming  Secre- 
tary of  the  Interior,  was  substituted  as  de- 
^  fendant,  and  Bled  an  amended  answer.  A 
^  demurrer  to  the  amended  answer  having 
•  been  soatained,*  Judgment  was  entered  as 
prayed  for,  which  was  affirmed  by  the  court 
of  appeals  of  the  District,  and  thereupon 
the  c«s*  was  brought  to  this  court  After 
the  record  had  been  Bled  in  this  court,  and 
during  the  present  term,  BIchard  A.  Bul- 
lingsr,  the  successor  of  Secretary  Oarfleld, 
was  substituted  for  him  as  plaintiff  in  er- 
ror. 

The  facts  essential  to  a  decision  are  brief- 
ly these:  By  treaty  between  the  Choetow 
Nation  and  the  United  States,  dated  Sep- 
tember ST,  IBSO  (7  Btat  at  L.  333),  and 
the  proclamation  of  the  Preitdent  ol  the 
Unitod  SUtea  of  February  24,  1831,  the 
United  States  caused  "to  be  conveyed  to  the 
Choetow  Nation  a  tract  of  country  west  of 
the  Mississippi  river,  in  fee  simple  to  them 
and  their  descendants,  to  inure  to  them 
while  they  shall  exist  as  a  nation  and  live 
on  it."  By  subsequent  treaties  and  agree- 
ment* the  Choctaw  and  Chicltasaw  Nations 
were  consolidated.  The  nations  have  not 
become  extinct,  and  are  still  reaidcnt  on 
the  lands.  The  act  of  June  28,  1808  (30 
Btat,  at  L.  498,  chap.  017),  authorlxed  the 
allotment  of  the  land  to  the  Choctaws  and 
Chiekaaaws  In  fair  and  equal  proportions, 
and  provided  that  this  should  be  done  under 
the  direction  of  the  Secretory  of  the  Inte- 
riorj  also,  that  as  eoon  as  practicable  after 
the  completion  of  the  said  allotment^  the 
principal  chief  of  the  Choctaw  Nation  and 
the  governor  of  the  Chickasaw  Nation 
should  jointly  execute,  under  their  hands 
and  the  seals  of  their  respeetive  nations,  and 
deliver  to  their  allottees,  patente  conveying 
to  them  all  the  right,  title,  and  interest  of 
the  Indiana  in  and  to  the  lands  allotted. 
The  act  of  May  SI,  IBOO  (31  Btat.  at  L.  221, 
cbap.  SOS),  also  authorised  the  Secretary  of 


the  Interior  to  lay  out,  survey,  and  plat 
the  sites  of  such  towns  as  then  had  a  popU' 
lation  of  two  hundred  or  more,  and  tliat  lie 
might,    upon    the    recommendation    ol    the 
Commission  to  the  Five  Civilized  Tribes,  at 
any   time   before   the   allotment,    set   aside 
and  reserve,  not  exceeding  ISO  acres  in  any 
one  tract,  at  such  stations  as  were  or  should 
be  established  on   the   line  of  any   railway 
which  should  be  constructed  or  be  in  process  « 
of  construetlou  in  or  through  either  of  said  ^ 
nations.prior  to  the  allntnient  of  tbe  lands  * 
thereiiL      These    town-siU   provisions   were 
incorporated  Into  the  act  of  March  1,  1001 
[31  Stat,  at  L.  S48,  851,  chap.  OTE). 

On  October  20,  1900,  the  town  site  of 
Mill  Creek,  containing  1SS.45  acres,  on 
which  there  was  a  railway  station,  waa 
designated  and  laid  out.  Tbe  land  in  con- 
troversy is  adjacent  to  that  town  site.  Sec- 
tion 46  of  the  act  of  July  1,  1S02  (32 
Stot  at  L.  641,  chap.  13SZ),  anthorised  «n 
addition  to  such  town  sites  on  tbe  reoom- 
mendatiou  of  the  CommiBsion  to  tlie  Five 
Civillted  Tribes,  not  exceeding  040  acres, 
and  the  appropriation  act  of  Alarch  3,  1003 
(32  Stot.  at  L.  B82,  OOS,  chap.  004),  ap- 
propriated 92S,000  to  pay  the  town-site  ex- 
penses, with  this  proviso: 

"That  the  money  hereby  appropriated 
shall  be  applied  only  to  the  expenses  inci- 
dent to  the  survey,  platting,  and  appraise- 
ment of  town  sites  heretofore  set  aside  and 
reserved  from  allotment:  And  provided  fur- 
ther. That  nothing  herein  contoined  shaU 
prevent  the  survey  and  platting  at  their  own 
expense  of  town  sites  by  private  partiea 
where  stotions  are  located  along  the  lines  ol 
railroads,  nor  the  unrestricted  alienation  of 
lands  for  such  purposes,  when  recommendecV 
by  the  Commission  to  the  Five  Civiliiei). 
Tribes  and  approved  by  the  Secretary  of  the 
Interior." 

On  February  17,  IS03,  the  Commission 
to  the  Fire  Civilized  Tribes  made  recom- 
mendation that  this  adjacent  land  be  segre- 
gated as  an  addition  to  Mill  Creek,  under 
the  provisiona  of  the  act  of  July  1,  1002,. 
supra.  This  recommendation,  having  been 
approved  by  the  Commissioner  of  Indian 
Affairs,  was  by  him  transmitted  to  the 
Secretory  of  the  Interior,  who,  on  Mareli 
18,  1003,  addressed  a  letter  to  tlie  Commis- 
sion, redting  the  segregation  of  Mill  Creek 
town  site  on  October  20,  IDOD,  and  the 
recommendation  of  the  Commission,  ap- 
proved by  the  Commissioner  of  Indian  Af- 
fairs, and  said:  "The  Department  does  not 
deem  It  advisable  to  make  the  recomiiien- 
dation.  In  view  of  the  act  of  March  S,  1003." 
On  July  23,  1003,  the  relator  selected  as  her  ^ 
allotment  the  land  in  controversy,  upon  J|^ 
(Which  were  her  buildings  and  improvementa.  * 
This  was  reeaived  by  the  Commission,  and 
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nint  months  thereafUr,  the  time  preseribecl 
bj  statute  for  contest  (act  of  July  1,  1902, 
supra)  baring  elapsed,  and  no  contest  of  lier 
right  to  the  designated  allotment  liaving 
been  made,  a  eertiScate  of  allotment  nas 
issued  and  delivered  to  her.  Thereafter 
the  principal  chief  of  the  Choctaw  Nation 
and  the  governor  of  the  Chickasaw  Nation 
jointly  executed  a  patent  under  the  seals 
of  their  respective  nations,  conveying  to  her 
the  title  of  said  nations  In  and  to  said  40 
acres  of  land.  Sections  23  and  24  of  the  act 
of  July  1,  1602,  supra,  read  as  follows: 

"Sec.  23.  Allctment  certlflcates  issued 
by  the  Commission  to  the  Five  Civili:ted 
Tribes  shall  be  conclusive  evidence  of  tlie 
right  of  any  allottee  to  the  tract  of  land 
described  therein;  and  the  United  States 
Indian  agent  at  the  Union  Agency  shall, 
upon  the  application  of  the  allottee,  place 
hfm  in  possession  of  his  allotraent,  and  shall 
remove  therefrom  all  persons  objectionable 
to  such  allottee,  and  the  acts  of  the  Indi 
agent  hereunder  shall  not  be  controlled  by 
the  writ  or  process  of  any  court 

"Sec.  24.  Exclusive  jurisdiction  is  hereby 
conferred  upon  the  Conunissiou  to  the  Five 
Civiliied  Tribea  to  determine,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  all 
natters  relating  to  the  allotment  of  land." 
The  Secretary  alleged  in  his  answer  that 
after  the  issue  of  the  allotment  to  relator, 
and  on  or  about  March  11,  190G,  his  prede- 
cessor In  office  was  advised  that  the  land 
had  then,  and  prior  to  its  selection  by  peti 
tfoner,  been  under  urban  occupancy,  and  oi 
Jane  10,  1905,  he  ordered  an  Investigation 
and  finding  such  to  be  the  fact,  and  that 
the  inhabitants  had  expended  large  sums  in 
building  upon  and  improving  their  tracts, 
and  were  entitled  to  be  protected,  be  did,  on 
October  23,  1905,  by  virtue  of  the  powers  in 
him  vested,  segregate  the  lands  for  tonrn- 
aite  purposes,  and  cancel  petitioner's  allot- 
ment thereof,  with  leave  to  select  other 
gg  lands  to  fill  her  right  to  tribal  lands  in 
J  severalty.  The  patent  that  had  previously 
•  been, executed  for  delivery  to  her  waa  re- 
turned, and  ren:ained  on  Hie  in  the  omee 
of  the  Commissioner  of  Indian  Affairs,  to  be 
canceled. 

The  Interior  Department  has  general  con- 
trol over  the  affairs  of  the  Indians, — wards 
of  the  government.  In  addition,  the  Secre- 
tary of  the  Interior  was  by  these  several 
acts  specially  charged  with  the  dnty  of 
supervising  the  action  of  the  Commission 
to  the  Five  Civilized  Tribes  in  making  the 
allotments  authorized  by  those  acts.  On 
both  of  these  grounds  he  claims  authority 
to  have  done  what  he  did,  and  that  his  sets 
In  that  respect  are  not  snbject  to  review  by 
the  courts.  Wa  have  no  disposition  to  mini- 
ntiM  the  author]^  or  control  of  the  Secre- 


tary of  the  Interior,  and  the  court  should  be 
reluctant  to  interfere  with  his  action.  But, 
as  said  by  Mr.  Justice  Field  in  Cornelius 
V.  Kessel,  128  U.  8.  4S8,  481,  32  L.  ed.  482, 
483,  9  Sup.  Ct  Rep.  122,  124: 

"The  power  of  supervision  and  correction 
is  not  an  unlimited  or  an  arbitrary  power. 
It  can  be  exerted  only  when  the  entry  was 
made  upon  false  testimony,  or  without  au- 
thority of  law.  It  cannot  be  exercised  so  as 
to  deprive  any  person  of  land  lawfully  en- 
tered and  paid  for.  By  such  entry  and  pay- 
ment the  purchaser  secures  a  vested  interest 
in  the  property  and  a  right  to  a  patent 
therefor,  and  can  no  more  be  deprived  of  it 
by  order  of  the  Commissioner  than  he  can 
be  deprived  by  such  order  of  any  other  law- 
fully acquired  property.  Any  attempted  de- 
privation In  that  nay  of  such  intereat  will 
be  corrected  whenever  the  matter  is  present- 
ed so  that  the  judiciary  can  act  upon  it." 

See  also  Orchard  v.  Alexander,  157  U.  6. 
372,  383,  38  L.  ed.  737,  741,  IS  Sup.  Ct 
Rep.  035,  039,  In  which  it  was  declared: 

"Of  course,  this  power  of  reviewing  and 
setting  aside  the  action  of  the  local  land 
ofBeers  is,   as  waa  decided   in   Conftlius  T. 
Eesael,  128  U.  S.  4S0,  32  L.  ed.  482|  9  Sup- 
Ct.  Rep.  122,  not  arbitrary  end  unlimited. 
It  does  not  prevent  judicial  inquiry.    John- 
son r.  Towsley,  13  Wall.  72,  20  L.  ed.  4B8. 
The  par^  who  makes  proofs  which  are  ac-  - 
cspted  by  the  local  land  officers,  and  pays  7 
his  money  for  the  land,  hastacquircd  an  in-  • 
terest  of  which  he  cannot  be  arbitrarily  dis- 
possessed." 

Whenever,  In  pursuance  of  the  legislation 
of  Congress,  rights  have  become  vested,  it 
becomes  the  duty  of  the  courts  to  see  that 
those  rights  are  not  disturbed  by  any  action 
of  an  executive  officer,  even  the  Secretary  of 
the  Interior,  the  head  of  a  dcpnrtmcnt. 
However  laudable  may  be  the  motives  of 
the  Secretary,  he,  as  all  ctliers,  is  bound  by 
the  provisions  of  congressional  legislation. 
It  must  bs  borne  in  mind  that  this  allotment 
provided  by  Congress  contemplated  a  dis- 
tribution among  the  Choctaw  and  Cliicka- 
saw  Indians  of  the  lands  that  belonged  to 
them  in  common.  They  were  the  principal 
beneficiaries,  and  tlieir  titles  to  the  lands 
they  selected  should  be  protected  against 
the  efforts  of  outsiders  to  secure  them. 
White  men  settling  on  town  sites  were  not 
the  principal  beneficiaries.  Congress,  it  is 
true,  authorized  town  sitee,  and  the  town  of 
Mill  Creek  was  established  in  compliance 
with  the  statute.  It  further  provided  tot  an 
enlargement  of  any  town  site  upon  the  reo- 
ommendatiou  of  the  Commiesion  to  the  Five 
Civilized  Tribea  That  recommendation 
was  made  in  respect  to  the  town  of  Hill 
Creek,  but  disapproved  by  the  Secretary 
''  the   Interior.     Thereafter    the    relator 
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•elected  the  land  in  controversy,  a  traet  of 
40  acre*,  on  which  were  her  improvementt. 
Notice  was  given,  as  required,  and  tha  timo 
in  which  contest  could  be  made — nine 
months — elapsed.  Thereupon,  as  provided 
bj  the  sUtute,  the  title  of  the  allottee  to 
the  land  selected  became  dxed  and  absolute, 
and  the  chief  authorities  of  the  Choctaw 
and  Chickasaw  Nations  executed  to  her  a 
patent,  as  required,  of  the  land  iclectad. 
The  fact  that  there  maj  have  been  persons 
on  the  land  is  immaterial.  Thej  were  given 
nine  months  to  contest  the  right  of  the 
applicant.  Tliey  failed  to  make  conteat,  and 
her  rights  became  fixed.  Tliereafter  the 
Secretary  of  the  Interior  had  nothing  bvt 
the  minieterial  duty  of  seeing  that  a  patent 
-  was  duly  executed  and  delivered, 
le  That  the  performance  of  a  ministerial 
•  dnty  can  be, compelled  by  mandamus  has 
been  often  adjudged.  As  said  by  Mr. 
Justice  Peckham,  in  Roberta  v.  United 
States,  ITS  U.  3.  221,  229,  44  L.  ed.  143, 
446,  20  Sup.  Ct.  Rep.  3TS,  3TB: 

"The  law  relating  to  mandamus  against 
ft  public  officer  is  well  settled  in  the  ab- 
stract, the  only  doubt  which  arises  being 
whether  the  facta  regarding  any  particular 
ease  bring  it  within  the  law  which  permits 
the  writ  to  issue  where  a  mere  ministerial 
duty  is  imposed  upon  an  executive  officer, 
which  duty  he  is  bound  to  perform  without 
•ny  further  question.  If  he  refuse  under 
•nch  circumstances,  mandamus  will  lie  to 
«ompel  him  to  perform  his  duty." 

See  also  Noble  v.  Union  Itiver  Logging 
Co.  147  U.  8.  16E,  37  L.  ed.  123,  13  Sup. 
CL  Bep.  271,  in  which  Mr.  Justice  Brown 
eites  many  cases  and  draws  distinctions  be- 
tween them. 

But  the  authorities  come  more  closely  to 
the  facta  in  this  ease.  In  Barney  v.  Dolph, 
97  U.  S.  852,  650,  24  L.  ed.  1063,  1004,  Mr. 
Chief  Justice  Waite  said: 

"The  execution  and  delivery  of  the  patent 
afUr  the  right  to  It  Is  complete  are  the 
mere  ministerial  acts  of  the  officer  charged 
with  that  duty." 

In  Simmons  v.  Wagner,  101  U.  S.  200, 
261,  26  L.  ed.  910,  911,  the  same  chief  jus- 
tice repeated  the  proposition  in  these 
words: 

"Where  the  right  to  a  patent  has  once 
become  vested  in  a  purchaser  of  public 
lands,  it  is  equivalent,  so  far  as  the  govern- 
ment is  concerned,  to  a  patent  actually  is- 
ened.  Tlie  execution  and  delivery  of  the 
patent  after  the  right  to  it  has  become  com- 
plete are  the  mere  ministerial  acts  of  the 
officers  charged  with  that  duty.  Barney  v. 
Dolph,  97  U.  S.  652,  24  L.  od.  1063;  SUrk 
*.  Starr,  6  Wall.  402,  18  L.  ed.  926." 

In  United  States  t.  Schurs,  102  U.  S.  373, 
•For  other  CMas  *••  ■am*  topic  A  t  Hnuiaa  in 


403,  26  L.  ed.  167,  174,  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court,  said: 

"No  further   authority   to   consider  the 
patentee's  case   remains  in  the  land  oEHee. 
No  right  to  consider  whether  be  ought,  in 
equity  or  on  new  information,  to  have  the 
title  or  receive  the  patent.     There  remains  ^ 
the  duty,  simply  ministerial,  to  deliver  the  m 
patent  to  the  owner, — a  duty  whlcb,*with-  ? 
in  all  the  definitions,  can  he  enforced  by  the 
writ  of  mandamus." 

We  think  the  judgment  of  the  Court  of 
Appeals  of  tha  District  of  Columbia,  af- 
firming the  judgment  of  the  Supreme  Court 
of  the  District,  was  right,  and  it  is  affirmed. 

(ii(  V.  a.  an.) 
CENTRAL  TRUST  COMPANY,  Appt, 


Post  Omca  (|  4*)  — Coubtb  — iNTEsrBK- 
■ntnc  wnv  Pobt  Omcx  Dkpabivbnt. 
Tlie  oourts  will  not  interfere,  where  no 
palpable  error  appears,  with  the  ruling  of 
the  Fostofilce  Department,  that  mail  ad- 
dressed, "Central  Trust  Co.,  Chicago,  III.," 
with  no  further  designation  of  the  pari^ 
for  whom  it  is  intended,  he  delivered  to  the 
"Central  Trust  Company  of  Illinois,"  an 
Illinois  banking  corporation,  and  not  to  • 
foreign  corporation,  engaged  in  the  mining, 
promoting,  real  estate,  and  trust  business, 
in  the  ci^  of  Chicago,  under  the  name  of 
the  "Central  Trust  Company." 

[Ed.   Note.— For  other  cases,  sm  Port  Offlea, 
Dec  Dig.  I  (.•] 


Argued    January    17,    18,    1910.     Decided 

February  21,  IfllO. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Northern 
District  of  Illinois,  dismissing  the  bill  in 
a  suit  to  compel  the  Postmaster  to  deliver 
to  a  certain  corporation  mail  matter  which 
it  claims  it  is  entitled  to  receive.  Affirmed. 
See  same  case  below,  81  C-  a  A.  669,  1G2 
Fed.  427. 


Statement  by  Mr.  Justice  I 
On  June  22,  1000,  the  Central  Trust  ■• 
Company,  a  ^corporation  engaged  in  the* 
mining,  promoting,  real  estate,  and  trust 
business,  filed  its  bill  In  the  circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois  to  compel  the  defendant  Fred- 
erick A.  Busse,  postmaster  at  Chicago,  to 
deliver  to  it  certain  mail  matter  which  it 
claims  it  was  entitled  to  receive,  and  which 
Dm.  *  Am.  Dl<*.  IWT  to  date,  A  Rep'r  ludUM 
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he  wrongfully  delivered  to  the  defendtuit  the 
Central  Truet  Company  of  IlUnoU.  De- 
mnrrerB  to  the  bill  were  filed,  wbieh  were 
lustained,  and  the  bill  diuniesed.  On  ap- 
peal to  the  Uoited  States  circuit  court  of 
appcalt  tor  the  Mventh  circuit,  the  decree  of 
disniiMal  was  aEBrmed,  and  thereupon  the 
ease  wa«  brought  here  on  appeal. 

The  allegation*  in  the  bill  are  that  on 
or  about  April  17,  1897,  the  complainant 
was  created  a  corporation  by  the  state  of 
South  Dakota  under  the  name  and  title  of 
"Central  Truat  Company,"  and  was  author- 
ised  by  said  etate  to  establish  an  office  and 
hold  directors*  meetings  in  Chicago;  that  on 
or  about  that  date  it  eatablished  an  office 
in  Chicago  on  the  eorner  of  Monroe  and 
La  Salle  itreeti,  and  began  to  carry  on  its 
biutnesa,  though  without  any  express  au- 
thority from  the  state  of  Illinois,  and  oou- 
tinued  to  do  ao  up  to  and  including  Febru- 
ary 7,  1903;  that  in  August,  1902,  it  ap- 
plied b)  the  secretary  of  state  of  Illinois  for 
a  lieenss  to  do  buaineaa  within  that  state, 
and  complied  with  all  the  statutory  require- 
menta  for  foreign  corporations  desiring  to 
do  buainess  within  the  state;  that  owing  to 
a  contest  made  before  the  secretary  of  stat£ 
by  the  Central  Trust  Company  of  Illinois, 
the  granting  of  said  license  was  delayed 
until  February  7,  1903,  at  which  time  it 
was  granted,  and  that  from  that  date  com- 
plainant has  continuously  conducted  its 
business  in  Chicago  at  the  ofBce  and  under 
the  aboTC-stated  name;  that  ever  since  ita 
coming  to  Chicago  it  haa  received  through 
the  postoffiee  a  large  amount  ol  mall  mat- 
ter addressed  to  it  by  simply  it*  name. 

The  bill  further  alleges  that  the  defend- 
ant the  Central  Tnut  Company  of  IIliQoie 
Is  a  corporation  chartered  by  the  state  of 
niinois  on  or  about  July,  1902,  and  en- 
o  gaged  in  a  general  banlcing  and  trust  tinsi- 
?  ness  at  No.  142  Monroe  street,  in*Chieago; 
that  ita  flnt  place  of  busineas  was  at  the 
corner  of  Dearborn  and  Uoaroe  streets,  but, 
about  the  beginning  of  the  year  1906,  it 
removed  to  No.  14S  Uonroe  street,  where  it 
haa  ever  since  remained. 

The  bill  still  further  alleges  that  from 
1697  to  1901  the  name  of  eomplainent  ap- 
peared in  the  Lakeside  directory,  a  directory 
of  general  circulation  in  Chicago,  and  recog- 
nlied  aa  a  reliable  and  authoritative  publi- 
cation; that  while  It*  name  was  omitted 
from  the  directory  for  1902,  the  omission 
was  due  to  a  mere  error  by  the  publisher* 
of  the  directory,  and  was  Uirough  no  fault 
of  the  complainant;  that  said  directory  for 
1902  was  not  published  and  issued  until 
after  defendant  the  Central  Trust  Company 
of  Illinois  had  filed  its  articles  of  incorpora- 
tion. 

It  also  appear*  that  complaint  haring 


been  made  to  the  Postmaster  General  of  the- 
action  of  the  postmaster  at  Chicago  in  ref- 
erence to  the  delivery  of  the  mail  received  at 
Chicago,  an  order  was  made  by  the  First  As- 
sistant Postmaster  Qeneral  in  these  wo^d*^ 

January  10,  1903. 
The  Postmaster, 

Chicago,  111. 
Sir:— 

I  am  in  receipt  of  information  to  the  ef- 
fect that  a  letter  was  delivered  to  Mr.  Pfan,. 
a  representative  of  the  Central  Trust  Com- 
pany of  South  Dakota,  which  contained  re- 
mittances Intended  to  protect  checks  drawn 
on  the  Central  Trust  Company  of  Illinois; 
that  Mr.  Pfau,  instead  of  returning  the  let- 
ter promptly  to  the  postoffice  for  delivery 
to  the  trust  company  for  which  it  was  In- 
tended, returned  it  to  the  sender,  thereby 
jeopardizing  his  credit.  Mr.  Pfau  well 
knew  that  the  deposit  was  intended  for  the 
Central  Trust  Company  of  Illinois. 

You  are  hereby  directed  to   deliver  mail 
addressed  "Central  Trust  Co.,  Chicago,  III.,* 
without  the  addition  of  the  street,  bos,  or 
other  designation  to  indicate  that  It  is  in- 
tended for  the  South  Dakota  Company,  to 
the  Central  Trust  Company  of  lUinois,  and 
request  that   company    to    return    to    yon  ^ 
promptly  for  delivery  to  the  Central  Tnut  S 
Company  of  South  Dakota  alUetters  falling  • 
into  their  hands  intended  for  the  company 
represented  by  Mr,  Pfau. 

Very  respectfully, 

(Signed)   R.  J.  Wynne, 
First  Assistant  Postmaster  GenaraL 

The  prayer  of  the  bill  Is  that  the  defend- 
ant Basse  be  restrained  "from  delivering- 
mail  addressed  "Central  Trust  Company" 
without  the  street  address  of  this  complain- 
ant thereon,  or  some  other  mark  thereon  in- 
dicating for  whom  the  same  is  intended,  or 
with  the  street  address  "comer  of  La  Salle- 
and  Monroe  streets,"  to  the  defendant  Cen- 
tral Tmst  Company  of  Illinois,  and  re- 
straining the  Central  Trust  Company  of 
Illinois  and  it*  cashier,  the  defendant 
William  R.  Dawes,  from  receiving  and 
opening  aaid  mall  so  described. 

Uessrs.  W.  H.  Sears,  Daniel  McCaskill, 
and  0.  L.  McCaskill  for  appellant 

Messrs.  Max  Pam,  Stephen  A.  Day,  and 
Pam  ft  Hard  for  appellee*.  ^ 

*  Mr.  Ju*th!e  Brewer  delivered  the  opinion  * 
of  the  eourt: 

The  management  of  the  great  postoffice 
business  of  the  country  is  placed  in  the 
hands  of  the  Postmaster  General  and  aasist- 
auU.  Rev.  Stat.  |§  388,  389,  396,  U.  S. 
Comp.  Stat.  1901,  pp.  218,  224.    In  the  dis- 
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AftTge  of  hii  duties  *»  Pottiiisatar  Qeneral, 
faa  hu  usigned  to  the  First  JuuiaUat  Poet- 
nuiter  Qeneral  "tha  preparatioii  of  dcoi- 
•ioiu  aa  to  delivery  of  ordiuftry  mail,  the 
ownership  of  which  !■  in  ditpute."  Postal 
Laws  and  RegulatioDs,  1IK)2,  i  17,  f  S.  The 
queition  liere  presented  is  whether,  the  Firat 
Aisiatant  Poatmaatar  General  having  direct- 
«d  the  postmaster  kt  Chicago  to  deliver  to 
the  "Central  Trust  Company  of  lUinoia,"  de- 
fendant herein,  mall  matter  addresaed 
"Central  Trust  Company,  Chicago,  111.," 
-without  any  further  designation  of  the  par- 
ly for  whom  it  was  intended,  the  courts  are, 
vpon  the  facta  aa  presented,  justifled  in  aet- 
iing  aaida  that  order  and  directing  the  de- 
JiTery  of  aueh  mail  to  the  complainant.  It 
ia  not  always  easy  to  determine  for  whom  a 
letter  is  intended.  In  furtherance  of  the  ef- 
fort to  secure  delivery  ol  mail  matter  to  the 
proper  party,  n  3  and  4,  g  634,  and  IT  4 
.and  B,  I  643,  of  Postal  Iaws  and  Segula- 
iiona,  provide: 

"Sec.  634,  par.  3.  When  a  postmaster  ia 
in  doubt  as  to  the  identity  of  the  addreaeee, 
he  may  require  proof,  and  should  exercise 
Kreat  care,  especially  where  mail  matter 
Appears  to  be  of  value,  to  malie  proper  de- 

"I^r.  4.  Where  two  or  more  persona  of 
the  same  name  receive  mail  at  the  same 
«lSc«,  the  postmaster  should  advise  them  to 
adopt  some  address  or  means  by  which  theii 
mail  may  be  distingutahed.  Postmasters 
will  deliver  aueh  matter  according  to  their 
beet  judgment,  and  will  not  return  it  to  the 
mailing  office  for  hatter  description  of  the 
■ddresaee  until,  after  inquiry,  they  are  nil 

^  able  to  determina  to  whom  it  ahonld  be  it 

S  Uvered." 

•  ("See.  64S,  par.  4.  Attempts  to  seeure  the 
mail  of  an  eatabliahed  house,  firm,  or  corpo- 
ration through  the  adoption  of  a  similar 
name  should  not  be  recognized.  Where  dia- 
putea  arise  between  individuala,  firms,  or 
corporations  aa  to  the  use  of  a  name  or 
designation,  inatt«r  addressed  to  a  street, 
number,  or  building  should  be  delivered  ao- 
cording  to  aueh  address.  When  not  so  ad- 
draaaad,  the  mail  will  be  delivered  to  the 
firm  or  corporation  which  first  adopted  the 
name  of  tike  addreaa  at  that  place. 

Tar.  S.  When  in  doubt  aa  to  the  firm  or 
corporation  for  which  any  mail  matter  Is 
Intended,  and  claim  therefor  la  disputed, 
postmasters  will  withhold  delivery,  and  re- 
port the  facta  and  any  atatements  made  by 
cither  claimant  to  the  Firat  Aaslstant  Post- 
master Qeneral,  for  advice." 

Appellant  contends  that  its  legal  name  ia 
Tentral  Trust  Company"  while  the  l^al 
name  of  defendant  is  "Central  Trust  Com- 
pany of  Ulinots;"  that  theretore  it  has  a 
right  to  have  mall   directed  to  "Central 


Traat  Company,  Chicago,"  without  further 
deaignation,  delivered  to  it  rather  than  to 
defendant.  The  argument  primarily  il 
that  every  corporation  ia  entitled  to  the 
legal  benefit  of  its  own  name;  that  when 
that  name  appears  on  mail  matter  aa  the 
party  addreiaed,  and  nothing  else  is  shown, 
the  poatmaster  has  simply  the  ministerial 
duty  of  making  a  delivery  to  that  corpora- 
tion, and  that  a  failure  to  discbarge  this 
ministerial   duty   can   be   corrected   by   the 

While  in  a  certain  sense  il  is  true  that 
the  benefit  of  one's  legal  name  belongs  to 
every  party,  individual  or  corporation,  yet 
that  may  not  be  the  name  by  which  it  is 
customarily  known  or  addressed,  and  of 
course  the  object  is  and  must  be  to  deliver 
the  mail  matter  to  the  party  for  whom  it 
ia  intended.  In  the  determination  of  this  it 
may  often  be  necessary  to  look  beyond  the 
Bxa!ct  legal  name.  Many  things  may  have 
to  be  considered,  and  the  action  of  an  of- 
ficer charged  with  that  duty  should  not 
lightly  be  disturbed  by  the  courts,  and  only  ^ 
when  it  ia  clear  that  a  mistake  has  been  « 
made  or  a  wrong>done.  Initials  are  often  • 
used,  abbreviations  made,  words  left  out. 
The  number  of  letters  d^ivered  to  the  re- 
spective parties  and  the  dispoaltion  mads 
by  each  of  thoae  received  may  cast  soma 
light  upon  the  question,  for  while  a  party 
for  whom  a  single  letter  is  intended  has  a 
right  to  receive  It,  yet  the  number  of 
letters,  taken  in  connection  with  the  amount 
of  business  apparently  done  by  the  recipi- 
ent, may  well  suggest  for  whom  any  given 
letter  waa  intended,  and  the  action  taken 
by  the  recipient,  when,  as  here,  each  know* 
of  tha  existence  of  the  other,  mky  show  ita 
good  or  bad  faith  in  dealing  with  the  poat- 
offlce.  8o,  also,  the  character  of  tlie  busl- 
nesa  done  may  be  conaidered.  Where  a  cor- 
poration ia  engaged  in  the  banking  business, 
letters  from  other  banks  will  point  to  it 
as  the  intended  recipient,  while,  if  it  is 
a  real  estate  corporation,  letters  from  real 
estate  firms  will  indicate  differently.  And 
BO  we  might  go  on  and  mention  other  things 
which,  while  by  not  means  conclusive,  tend 
to  throw  light  on  the  matter. 

We  have  had  occasion  to  conaider  the  ef- 
fect of  findings  of  fact  by  ofiicers  in  charge 
of  the  several  departments  of  government, 
and  the  accepted  rule  ia  that  those  findings 
are  conclusive  uuleaa  palpable  error  appears. 
Bates  k  G.  Co.  v.  Payne,  1S4  U.  8.  106, 
48  L.  ed.   8S4,  24  Sup.  Ct  Rep.   SSG,  and 
les  cited  in   the  opinion;   United   Statea 
rel.  Pariah  v.  MacVeagh,  S14  U.  S.  124- 
I,  S3  L.  ed.  93S-B38,  20  Sup.  Ct.  Rep. 
I.     Id  National  L.  Ins.  Co.  v.  National 
L.  Ins.  Co.  200  U.  8.  317,  62  L.  ed.   SOB, 
28  Bup.  Ct  Rep.  641,  it  appeared  that  the 
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Poatoffiee  Deputment  had  made  m  Bpeeial 
order  in  rafereuce  to  the  dellTBiy  of  mAil, 
Mid  the  eourt  wai  aolced  to  correct  that 
order.  In  denying  this  application,  the 
court,  fa  J  Mr.  Justice  Peckhun,  said  [p. 
S26}: 

''The  appeal  made  bj  the  complainant  to 

the  Department  nas  realij  nothing  but  an 

sppeal    to    its    discretion.     .     .     .     Asaum- 

tng  that  the  court  in  some  esses  has  the 

power  to,  in  effect,  review  the  determination 

of  tlie  Department,  we  do  not  think  thii  is 

an  occasion  for  its  exercise.    The  complaint 

is  resUy  appealing  from  the  discretion  of 

_  the   Department   to    the   discretion   of   the 

«  court,   and    the   complainant   has   no   clear 

•  legal  right  to  obtain,  the  order  sought.    See 

Bates  ft  Q.  Co.  t.  Payne,  194  U.  S.  lOe- 

108,  48  L.  ed.  S94,  69S,  24  Sup.  Ct.  Rep. 

BBS. 

"A  court  in  such  caie  ought  not  to  inter- 
fere In  the  administration  of  a  great  de- 
partment like  that  of  the  Postoffice  by  an 
Injunction,  which  directs  the  Department 
how  to  conduct  the  business  thereof,  where 
the  party  asking  for  the  injunction  has  no 
elear  right  to  it." 

We  do  not  deem  it  necessary  to  consider 
other  questions  discussed  by  counsel,  for, 
upon  the  facte  presented  and  for  the  rea- 
sons stated,  we  are  of  opinion  that  there  is 
not  enough  to  show  such  clear  right  in  the 
complainant  as  justifles  the  setting  aside 
of  the  order  of  the  First  Assistant  Fost- 
msLSter  General. 

The  decree  is  therefore  aCBrraed. 


{as  tr.  B.  na.) 
GREAT  NORTHERN  RAILWAY  COMPA- 
NY, PlfT.   in   Err., 

STATE  OP  silNNESOTA. 

Tazaxion  (I  247*)— EXEUFnoH  —  Tbahb- 
IXK  OB  Rehewai.  or  IincuiaiTr. 
A  contract  exemption  from  taxation  does 
not  survive  s  purchase  by  the  state  at  a 
sale  on  foreclosure  of  the  property  and  fran- 
chises of  B  railway  company;  and  a  subse- 
quent grant  by  the  state,  made  when  the 
state  Constitution  prohibited  the  granting 
of  special  privile^s  with  respect  to  taxa- 
tion, of  all  the  rights,  benelits,  privileges, 
property,  franchises,  and  interests  which  the 
state  had  acquired  under  its  purchase,  could 
not  carry  such  exemption  to  the  grantee. 

tBd.     Note.— For    otbsr    ckms,    sea    T 

CeoL  Dtt.  II  ta-m;    Dm.  Dlr  I  Ul.'i 
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which,  affirming  In  part  and  reversing  in 
part  a  Judgment  of  the  District  Court  of 
Ramsey  County,  in  that  state,  directed  the 
entry  of  a  judgment  in  favor  of  the  state  in 
an  action  to  recover  a  balance  alleged  to 
be  due  the  state  from  a  railroad  company 
on  account  of  taxes.    Affirmed. 

See  same  case  below,  106  Uinn.  303,  119 
N.  W.  202. 

The  facts  are  stated  in  the  opinion. 

Mr.   WlUiam  R.   Begg  for   plaintiff  In 


,Mt.  Justice  Harlan  delivered  the  opinion* 
of  the  court:  ^ 

This  suit  by  the  state  of  Minnesota  ^ 
against  the  Great*Narthem  Railway  Com-  * 
pany,  a  corporation  organized  and  exist- 
ing under  the  laws  of  that  state,  has  for 
its  object  to  recover  the  balance  alleged  to 
be  due  the  state  on  account  of  taxes  from 
the  railway  company,  under  a  statute  known 
as  chapter  253  of  the  General  Lawa  of 
Minnesota  of  1903. 

The  controlling  question  in  the  case  re- 
lates to  the  constitutionality  <rf  certain 
sections  of  that  statute,  as  follows:  "g  1. 
Every  railroad  company  owning  or  operat- 
ing any  line  of  railway  situated  within  or 
partly  within  this  state  shall,  during  tho 
year  IS  OS,  and  annually  thereafter,  pay 
into  the  treasury  of  this  state,  in  lien  of 
all  taxes  and  assessments  upon  all  prop- 
erty within  this  state,  owned  and  operated 
for  railway  purposes  by  such  company,  in- 
eluding  the  equipment,  appurtenances,  ap> 
pondages,  and  frauebiHes  thereof,  a  sum  of 
money  equal  to  4  per  cent  of  the  groaa  eam- 
ingg  derived  from  the  operation  of  tueh 
line  of  railway  within  this  state;  and  the 
annual  payment  of  such  sum  shall  be  in 
full  and  in  lieu  of  all  ofAer  taaea  and  at- 
sessmenis  upon  the  property  and  fnnckitsa 
so  tamed.  The  lands  acquired  by  public 
grants  shall  )>e  and  remain  exempt  from 
taxation  until  sold  or  contracted  to  be  sold 
or  conveyed,  as  provided  in  the  respective 
acts  whereby  such  grants  wer«  made  or 
recognised,  i  2.  The  term  'gross  earnings 
derived  from  the  operation  of  such  line  of 
railway  witiiin  this  state,'  as  usfd  in  g  1 
of  this  act,  is  hereby  declared  and  shall  ba 
construed  to  mean  all  earnings  on  business 
beginning  and  ending  within  the  state,  and 
a  proportion  based  upon  the  proportion  of 
the  mileage  within  the  state  to  the  entire 
mileage  over  which  such  business  Is  done  of 
earnings  on  all  interstate  business  passing 
through,  into,  or  out  of  the  state."  Minn. 
Gen.  Laws  1903,  chap.  £53,  p.  375. 

The  effect  of  the  statute,  Minnesota  as- 
serts,   was    to    place   the    Great    Northern 
a  Deo.  *  Anu  DIca  UOT  to  data^  *  Rej'r  Indexes 
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RftilwiLj  Compan;,  u  to  ntea,  on  the  nunt 
buis  of  texAtion  aa  otber  railrosda  in  th« 
■tate.  Bnt  the  oompan;  contended  In  the 
conrU  below,  and  contends  here,  that  the 
requirement  to  paf  for  1905  and  annuallj 
M  thereafter  4  P«r  cent  of  the  gross  eaminga 
■  derived  [tori  the  opeTationtOl  its  railroad 
within  the  state  naa  in  violation  of  a  stat- 
ute enacted  May  22d,  1SS7,  by  the  territory 
of  Minnesota,  incorporatdng  the  Minnesota 
ft  Pacific  Railroad  Company,  and  which  fixed 
3  per  centum  of  the  grow  eaminga  of  that 
company's  railroad  property  as  a  tax  in 
lien  of  all  taxes  and  aMesimenta  whaterer. 
Hinn.  Sett.  Lawe  18GT,  Extra  Seas.  SS  1,  4, 
8.  The  proviaions  in  the  latter  statute,  it 
la  alleged,  constituted  a  contract  with  that 
company  (the  remote  predeceBsor  of  the  de- 
fendant company),  which  was  protected,  in 
faror  of  the  latter  by  the  contract  clause  of 
the  Constitution  of  the  United  States,  as 
well  as  by  the  clause  of  the  14tb  Amend- 
ment, forbidding  the  deprtTstion  of  prop- 
arty  without  due  process  of  law.  All  this 
waa  disputed  by  the  state. 

The  gross  earnings  of  the  company  dur- 
ing IDOG  were,  it  is  conceded,  $18,S40,- 
3M.27,  4  per  cent  of  which,  9T41,eiS.S6,  the 
•tate  demanded  under  the  act  o(  1903.  The 
eompany  paid  $620fi7BA7  on  account  of 
groBs  earnings  for  190S,  and  refused  to  pay 
ntora.  For  the  difference,  1120,737.38, 
with  interest,  the  state  claimed  judgment 
The  railway  company  admitted  its  liability 
to  pay  4  per  cent  on  the  gross  earnings  de- 
rived from  certain  lines  operated  by  it  in 
190S,  but  denied  liability  in  exoeas  of  3  per 
eent  on  the  gross  earnings  derived,  during 
the  same  period,  from  certain  other  linea 
It  inaisted  that  the  sum  paid  by  it  before 
being  sued  herein  was  all  that  could  be 
legally  demanded  by  the  state  for  the  year 
IQOS. 

The  trial  court  made  certain  findings  of 
fact  and  anuounced  certain  eonolusions  of 
law  that  were  not  satisfoctory  to  either 
party.  But  It  was  stipulated  that,  on  the 
basis  of  those  findings  and  conclusions, 
the  state  would  be  entitled  to  a  judgment 
for  $32,286.94,  with  interest  from  July  lUh, 
IMS,  and  costs;  and  for  that  sum  judg- 
ment waa  given  by  the  trial  court  against 
the  railway  company.  Each  party  prose- 
cuted an  appeal  to  the  supreme  court  of 
Minnetota.  That  court  sustained  the  state's 
appeal,  and  reversed  the  judgment,  with  di- 
4  reetiona  to  enter  judgment  in  favor  of  the 
^  state  for  the  entire  amount  it  hadasued 
for,— 9120,737.88,  with  interest  100  Minn. 
303,  119  N.  W.  202.  Hence  this  writ  of  er- 
ror by  the  railway  eompany. 

It  ia  necessary  to  a  clear  understanding 
of  the  question  of  contract,  as  well  as  the 
objections  railed  against  the  act  of  1903, 


that  we  state  certain  facta  In  the  history 
of  the  taxation  of  railroad  property  in  Min- 

By  an  act  approved  February  2eth,  1867, 
Congress  authorized  the  people  of  the  ter- 
ritory of  Minnesota  to  form  a  constitution 
preparatory  to  its  admisaion  into  the  Union 
as  a  state  on  an  equal  footing  with  the 
original  states.  11  Stat,  at  L.  100,  chap. 
SO.  And  by  an  act  passed  March  3d,  1857, 
it  made  a  grant  of  lands  to  the  territory  to 
aid  In  the  construction  of  railroads  between 
certain  points,  with  branches  between  cer- 
tain other  points,  and  provided  that  the 
lands  so  granted  should  be  subject  to  the  fu- 
ture disposal  by  the  legislature  of  the  ter- 
ritory or  future  state  for  the  purposes  ex- 
pressed by  Congress,  and  no  other.  11 
Stat  at  L.  196,  chap.  SS,  9S  1,  3. 

In  execution  of  the  trust  created  by  that 
act  of  Congress,  the  legislative  assembly  of 
the  territory,  by  the  above  act  of  May  22d, 
1857,  incorporated  the  Minnesota  k  Pacific 
Railroad  Company,  investing  it  with  all  the 
powers,  privileges,  franchises,  and  immuni- 
ties incident  to  a  corporation,  and  empow- 
ering it  to  survey,  locate,  construct,  main- 
tain, and  operate  a  railroad  with  one  or 
more  tracks  or  lines  between  certain  named 
places;  to  which  end  It  was  authorized  to 
enter  upon  and  appropriate  lands  belong- 
ing to  the  territory  or  future  state,  not  ex- 
ceeding a  prescribed  width  throughout  the 
entire  length  of  its  railroad.  Minn.  Sesa. 
Laws  1867,  Extra  Sees.  p.  1,  §§  1,  4,  18. 

The  18th  section  of  the  latter  act  consti- 
tutes an  important  feature  in  thia  ease.  So 
much  of  that  section  as  is  material  in  de- 
termining this  ease  ia  as  follows;  "in  uon- 
tideration  of  the  grantt,  priviUges,  and 
franohitet  herein  conferred  on  the  said  Min- 
nesota &  Pacific  Railroad  Company,  the  said  ^ 
company  shall  and  will,  on  or  before  the  1st  g 
day  of  March  in  each  year,. pay  into  the* 
treasury  of  the  territory  or  future  state,  S 
per  centum  of  the  grost  earningg  of  the  said 
railroad,  for  the  year  ending  on  the  last 
day  of  the  preceding  December,  in  lieu  of 
all  taoM  and  astcMments  loAafetvr,  .  ,  . 
and  for  securing  to  the  territory  or  state 
the  payment  of  the  aforesaid  per  centum  it 
is  hereby  declared  that  the  state  shall  have 
a  lien  npon  the  railroads  of  the  said  com- 
pany, and  upon  all  other  property,  estate, 
and  effects  of  the  said  eompany,  whether 
real,  personal,  or  mixed,  and  the  lien  here- 
by secured  shall  take  and  have  precedence 
of  all  demands,  decrees,  and  judgments 
against  the  said  company.  The  first  pay- 
ment shall  be  made  on  the  1st  day  of 
March  next  after  60  miles  of  said  railroad 
shall  be  completed,  and  such  payment  shall 
be  in  lieu  of  all  taxea  and  in  full  of  all 
claims  ot  the  territory  or  state  for  the 
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gnwt  bweby  made;  vnd,  m  oontidaration 
of  tueh  ontHial  paymtnti,  the  tftid  com- 
patlf  shall  be  forever  eaempt  from  all  aa- 
letuMntt  and  taxei  whatever  bj  the  terri- 
toiy,  or  atiita  whieli  shall  eucceed  the  ter- 
ritory, or  by  any  county,  city,  town,  village, 
or  other  municipal  authority  in  the  terri- 
tory or  Btate,  upon  all  itack  in  the  laid 
llinneiota  ft  Pacific  Railroad  Company,' 
whether  belonging  to  aaid  company  or  to 
indivldnala,  and  upon  all  its  franchlMa  or 
eatate,  real,  personal,  or  mixed,  held  by  said 
company,  and  aaid  land  granted  by  said 
act  of  Congress  hereby  authorized  to  be  con- 
veyed to  the  said  Minnesota  i.  Pacific  Rail- 
road Company  shall  be  exempt  from  all 
taxation  till  told  and  conceded  ly  taid 
company."  This  act.  It  must  be  remem- 
bered, was  passed  before  Minnesota  became 
•  sUte. 

By  an  act  approved  May  11th,  1898,  Min- 
nesota was  admitted  into  the  Union  as  a 
•tate,  with  the  Constitution  it  had  adopted 
by  popular  vote  on  the  I3th  o(  October 
previous  (11  SUt.  at  L.  2811,  ehap.  31); 
whioh  Constitution  provided  that  all  taxes 
to  be  raised  in  tbe  state  "shall  be  as 
Meorly  equal  a»  vuxy  le,  and  all  proper^ 
on  whlcb  taxes  are  to  be  levied  shall  have 
^  a  oasA  valualion  and  be  equaliaed  emd  wni- 
jj  font  throtithout  the  ttate."  Another  aee- 
■  tion  in  the  same  artiola  required  that  ('laws 
shall  be  passed  taxing  all  moneys,  credits, 
tuvestmenta  in  bonds,  stocks,  joint  stock 
eompanies,  or  otherwise,  and  also  all  real 
and  peraonal  property,  aceording  to  itt  true 
cattle  in  money/"  also,  that  certain  specified 
kinda  of  property,  devoted  to  charitable  and 
public  uses,  "ahall,  by  general  laws,  be  ex- 
empt from  taxation."  Art.  B,  S§  1,  3.  But 
rotlrood  properly  imi*  not  included  in  euoh 
eoemptioni;  therefore,  after  the  state  Con- 
stitution went  into  operation,  railroad  prop- 
erty— if  no  inviolable  contract  controlled 
the  matter — was  taxable  in  Minnesota  only 
on  the  basis  fixed  in  that  instrument. 

On  the  S3d  of  June,  1B60,  there  waa  a 
foreclosure  o(  two  mortgages  {the  principal 
one  having  been  executed  July  31st,  1856, 
and  a  supplementary  one  executed  Novem- 
ber S7th,  ISSB)  which  the  Minnesota  & 
Pacific  Railroad  Company,  under  tbe  au- 
thority of  an  act  of  the  legislature,  had 
given  to  secure  moneys  borrowed  by  it  as 
well  as  certain  bonds  it  bad  issued.  Those 
mortgages  covered  the  company's  line  and 
all  its  property  and  franchises.  Their  va- 
lidity is  not  questioned  in  this  case.  Tlie 
state,  being  the  highest  and  best  bidder  at 
the  forecloeure  sale,  became  the  purciiaser 
on  the  eSd  of  June,  1800,  and  by  tliat  pur- 
efaaae,  the  supreme  court  of  Minnesota  has 
aaid.  "til*  state  baeame  vested  with  all  tiic 
railroad  propertiea,  and,  no  redemption  be- 


ing made,  the  company  became  wholly  de- 
vested of  its  rights." 

Subsequently,  on  March  Sth,  18S1,  the  1^- 
islature  passed  an  act  entitled,  "An  Act  to 
Facilitate  the  Construction  of  tne  Minnesota 
ft  Pacific  Railroad,"  which  provided  "that 
the  road,  lands,  property,  rights,  franchises, 
privileges,  and  immunities  belonging  or  per- 
taining to  the  Minnesota  ft  Paeifle  Railroad 
Company,  prior  to  the  sale  and  purchase 
thereof  by  the  governor  on  the  23d  day  of 
Jane,  I860,  on  behalf  of  tbe  state,  and  now 
claimed  or  held  by  the  state,  and  all  bonds 
and  securities  of  the  said  company,  held  by 
the  state,  sliall  be  and  are  hereby  released, 
discharged,  and  restoTed  to  the  said  com- 1. 
pany  free  of  all  liens  or  claims  thereon  Jj 
held  by  orjn  behalf  of  tlie  sUU."  §  ].  The  • 
act  named  certain  conditions  to  be  per- 
formed by  the  company  In  respect  of  the  pro- 
posed railroad,  and,  if  they  were  not  per- 
formed by  the  time  specified,  then  all  Um 
righta  and  benefits  conferred  upon  said  com- 
pany "shall  be  forfeited  to  the  state  abso- 
lutely, without  any  further  act  or  cer«- 
mony  whatever."  Minn.  Laws  1801,  ehap, 
5,  p.  236.  The  company  having  failed 
wholly  to  comply  with  the  eonditiona  pra- 
Bcribed,  all  the  rights,  privilcgeB,  franchises, 
and  immunities  granted  to  it  by  the  last- 
named  act  were  resumed  by  and  reinvested 
in  the  state. 

Thereafter,  by  an  act  of  March  10th,  1802, 
the  legislature,  with  a  view  of  tacilitatinc^ 
the  oonstruction  of  the  Minnesota  ft  Paeifio' 
Railroad,  and  of  amending  and  continuing 
the  act  of  incorporation  relating  thereto, 
granted  to  certain  named  parties  under  th» 
eorporata  name  of  the  St.  Paul  ft  Pacifltt' 
Railroad  Company  "all  the  riglite,  privi- 
leges, property,  franchises,  and  inteiv 
ests"  granted  by  the  territory  of  Min- 
nesota to  the  Minnesota  ft  Pacific  Itailroad 
Company  by  the  above  act  of  May  iZi, 
1B5T,  "with  all  the  immunities,  riglita,  prop- 
erty, benefits,  and  privileges  which  the  said 
Minnesota  ft  Pacific  Railroad  Company  had, 
or  might  or  could  have,  by  reason  of  the 
passage  of  said  act,  free  and  clear  of  ali 
liens  thereon,  and  free  from  all  liens  nnd 
claims  of  the  state  of  Minnesota  against 
the  same,  except  sucli  ns  are  retained  by 
tbe  provisions  of  this  act."  Minn.  Special 
Laws  1802,  chap.  20. 

We  take  from  the  opinion  of  the  suprem* 
court  of  the  state  this  additional  statement 
of  facta  1  "By  chapter  3.  p.  174,  Sp.  Lawa 
1804,  the  St,  Paul  ft  Pacific  Company  wa* 
authorised  to  issue  one  or  more  classes  of 
preferred  stock,  and  to  enter  into  agreement* 
or  contracts  with  the  holders  thereof  for  the 
administration  of  the  portion  of  the  road 
to  which  the  stock  might  pertain,  and  for 
tbe  Independent  organization  by  such  bold- 
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•n  to  •o^Ie  tliem  aepAratelj  or  in  con- 
junction with  the  general  directOTi  o[  the 
road  to  eserciN  ■aperrision  and  oontrol  of 
titeir  Beparate  portion  of  the  road.  Under 
H  this  act,  preferred  stock  waa  duly  isaued, 
?  andttbe  holders  thereof,  acting  under  the 
■tatute  juat  referred  to,  organized  and  iu- 
eorporated  the  First  Diviaion  o(  the  Bt. 
Pavl  k  Pacifle  Hailroad  Compan;,  which 
contpany,  through  its  officer*,  thereafter  co- 
operated with  the  Bt  Paul  t  Factfio  Com- 
pany in  the  construction  ol  the  road.  The 
act  incorporating  the  latter-named  company 
contained  no  express  referencs  to  the  rate 
or  system  of  taxation  to  be  imposed  upon 
tha  company,  but  it  is  claimed  that  all  the 
provisions  on  this  subject  contained  in  tha 
old  Minnesota  &,  Pacific  Company's  charter 
passed  hy  the  terras  of  the  act  incorporating 
it,  and  were  included  within  the  designa- 
tion of  'rights,  priviUges,  and  fminUBities.' 
However,  by  chapter  0,  p.  40,  8p.  Laws 
18S5,  an  act  to  facilitate  the  eompletton  of 
the  St.  Paul  &  Pacific  Railroad  and 
branches  [March  2d,  iaS6],  the  Ugislaturs 
imposed  a  different  rata  of  taxation  than 
that  contained  in  tha  Minnesot*  &  Paciflo 
Company's  charter,  in  this:  that  by  this 
«ct  the  company  was  required  to  pay  dur- 
ing the  first  three  years  after  30  miles  of  its 
road  had  been  completed,  1  per  cent  of  its 
(Tos*  earnings,  8  per  cant  during  the  suo- 
«eeding  seven  years,  and  thereafter  3  par 
«ent.  The  act  also  contained  a  provision 
that  the  lands  of  the  company  should  be 
subject  to  taxation  as  soon  as  sold,  leased, 
«r  contracted  to  b«  sold  or  leaaed.  The  St 
Paul  ft  PaciSa  Company  formally  accepted 
this  act  and  the  First  Division  Company 
thereafter  oom plied  with  its  terms  and  pro- 
vlilana  by  paying  the  rate  of  taxation  there- 
by imposed.  The  organiaation  of  the  First 
Division  Company  was  legalised  and  con- 
flnned  by  chap.  1,  p.  11,  Sp.  Laws  1860. 
Between  1862  and  1871,  both  these  com- 
panies separately  executed  trust  deeds  and 
mortgages  covering  the  main  line  of  the 
road  and  all  its  branches,  according  to  the 
«wnorahip  of  the  same  by  the  separste  com- 
panies, thereby  conveying  to  the  mort- 
gagees or  trustees  all  property,  rights,  prlvi- 
legea,  franchisea,  and  immunities  held, 
owned,  or  possessed  by  either  company, 
g  Both  companies  made  default  in  the  pay- 
U  ment  of  the  indebtedness  secured  bj  these 
'  Instruments,  and  they  were  duly, foreclosed 
In  the  manner  prescribed  by  law,  John  S. 
Barnes,  for  himself  and  asaoclatas,  being 
the  purchaser  at  the  sale  made  under  the 
toTMlosure  a*  to  the  branch  line.  There- 
After,  Bamea  and  his  aasociates  Incorpo- 
rated under  the  laws  of  the  state  the  Bt 
Pavl,  Minneapolis,  k  Manitoba  Railroad 
Cmnpany,  and  to  thia  company  they  eon- 


vayed  all  rights  acquired  under  the  fore- 
closure stated.  Thereafter  the  mortgage 
on  the  main  line  was  foreclosed  and  the 
Manitoba  Company  became  the  purchaser. 
By  these  foreclosures  the  Manitoba  Com- 
pany became  the  sole  owner  of  all  riglita, 
privileges,  and  property  of  the  two  other 
companies.  The  Manitoba  Company  leased 
ita  lin^  together  with  all  property  rights, 
franchises,  privileges,  and  immunities  to  the 
defendant  Great  Northern  Company,  in- 
corporated under  the  laws  of  the  state  for 
the  term  of  999  years.  The  old  PaeiSc  and 
the  First  Division  Companies  paid  taxes 
to  the  state  upon  the  basis  of  the  act  of 
1665,  already  referred  to,  viz.,  1  per  cent 
for  the  first  three  years  after  the  comple- 
tion of  30  miles  of  road,  2  per  cent  for  tlie 
succeeding  seven  years,  and  thereafter,  and 
until  their  rights  passed  from  them  by  the 
foreclosure  proceedings,  just  referred  to,  at 
the  rate  of  3  per  cent  of  their  gross  earn- 
ings. The  Manitoba  Company  paid  this 
rate  at  all  times  during  its  ownership  and 
operation  of  the  road." 

In  1871,  the  provisions  of  the  atate  Con- 
stitution in  relation  to  the  taxation  of  rail- 
road property  were  extended  by  an  amend- 
ment That  amendment  was  as  follows: 
"Art  4,  I  32(a).  Any  law  providing  for 
the  repeal  or  amendment  of  any  law  or  laws 
heretofore  or  hereafter  enacted,  which  pro- 
vides that  any  railroad  company  now  exist- 
ing in  this  state,  or  operating  its  road 
therein,  or  which  may  be  hereafter  organ- 
ised, shall,  in  lieu  of  all  other  taxes  and  as- 
sessments  upon  their  real  eatate,  roads,  roll- 
ing stock,  and  other  personal  property,  st 
and  during  the  time  and  periods  therein 
specified,  pay  into  the  treasury  of  this 
state  a  certain  percentage  therein  mentioned 
of  the  grots  earnings  of  such  railrosid  eom-  ^ 
panics  now  existing  or  hereafter  organised,  9 
shall,  befors  the  same, shall  take  effect  or  • 
be  in  force,  be  submitted  to  a  vote  of  tlie 
people  of  the  state,  and  be  adopted  and 
ratified  by  a  majority  of  the  electors  of 
tha  state,  voting  at  the  election  at  which 
the  same  shall  be  submitted  to  them."  Tlils 
amendment  was  submitted  to  popular  vote 
and  approved  by  the  electors.  It  thereby 
became,  to  all  intents  and  purposes,  a  part 
of  the  Constitution.  Minn.  Const  art  4, 
S  32a. 

After  the  adoption  of  that  amendment, 
the  legislature  passed  the  shove  act  of  1903, 
increasing  the  tax  to  be  paid  for  1906  snd 
annually  thereafter  on  the  ^rosa  eomin^s  of 
milroadt  operated  within  the  atats  to  ^ 
per  cent.  "That  act  was  submitted  to  a  vota 
of  the  electors,  and  waa  sustained  by  the 
requisite  majority. 

As  already  stated,  tba  railway  company 
insists  that  the  territorial  act  of  May  22d, 
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18S7,  ineoiporating  the  Minnesota  k  Pacific 
Bailrood  Compuiy,  eonatituted  »  Tslid  and 
iirepealsbls  contract  with  that  companj,  of 
which  ill  Buccesaon  in  intsreat  <»uld  avail 
themaelveB,  and  that  its  obligation  could  net 
ba  aubiequentl/  impaired  by  any  l^alative 
enaotmeiit,  or  by  any  proviaion  of  the  state 
Conatitution  adopted  in  185B,  after  tbe  act 
of  1SS7  waa  passed,  or  aa  amended  in  1871. 
We  iiave  seen  tliat  tlie  (old)  Minnesota 
A  Pacific  Bailroad  Company  was  required, 
by  the  territorial  act  of  May  2Zd,  18S7,  "iu 
consideration  of  tbe  grants,  privileges,  and 
franehises"  conferred  upon  it,  to  pay  an- 
nually into  the  treasury  of  the  territory  or 
(nture  state  9  per  oentnm  of  ite  gross  earn- 
ings (or  the  preceding  year.  In  lieu  of  all 
taxes  and  aaseaamenta  whatever,  and  that, 
'In  consideration  of  such  annual  paymente," 
the  company  should  be  forever  exempt  from 
all  aasessmenta  and  taxes  whatever,  terri- 
torial, state,  or  municipal,  upon  all  ite 
■tock,  by  whomaoever  held,  and  upon  all  ite 
francbiaes  or  eatete,  real,  personal,  or  mixed, 
and  that  the  land  granted  by  Congreas,  and 
eonveyed  to  the  company  under  the  author- 
i^  of  the  state,  should  be  exempt  from  all 
taxation  until  sold  and  conveyed  by  It. 
N  The  supreme  court  of  the  state  expressed 
■  doubt  whether, the  act  of  1S57  was  so  word- 
ad  as  to  constitute,  in  itself,  a  contract  that 
would  prevent  the  territory  or  the  state 
from  adopting  and  enforcing  any  dilferent 
rule  of  taxation  from  that  prescribed  by 
that  act.  We  share  this  doubt  of  the  state 
court,  that  act  being  alone  considered,  and 
we  are  somewhat  justified  in  so  doing  by 
the  fact  that  the  sUte  legislature,  by  the 
act  of  186S,  changed  the  rate  of  taxation 
M  to  this  property,  then  operated  by  the 
St.  Paul  ft  Paelfio  Company  (a  predecessor 
of  the  plaintiff),  which  had  underteken  to 
complete  the  contemplated  railroad  and 
branches.  The  act  of  1S6S  seems  to  have 
been  accepted  and  complied  with  by  the  suo- 
eessori  in  interest  of  the  Minnesota  le  Fa' 
dflc  Railroad  Company,  and  amounted,  as 
tbe  court  below  well  said,  to  a  practical 
eonstruction  by  the  parties  of  the  alleged 
contract  of  exemption  to  he  found  in  the 
territorial  act  of  18B7.  But  we  forbear  any 
direct  decleion  of  this  question,  for  there 
are  other  grounds  upon  which  our  judgment 
will  be  based. 

The  sUte  court  recognized  the  doctrine  ss 
flrmly  established  that  a  legislature,  unleas 
restrained  by  state  constitutional  provi- 
sions, may  contract  to  limit  ite  power  of 
taxation.  But  it  held  that,  as  texation  was 
•ssenttal  to  the  existence  and  operations  of 
government,  an  exemption  from  taxes  can- 
not be  presumed  from  doubtful  language, 
but  must  be  expreaaed  in  worda  so  clear  and 
espticit  as  to  leave  no  reasonable  doubt 
that  tbe  exemption  was  intended  to  be  given. 


And  such  is  the  settled  rule  announced  by 
this  court  in  cases  familiar  to  counsel,  and 
too  numerous  to  be  cited.  Pasaing  witbont 
direct  decision  tbe  question  whether  the 
act  «t  1857  constituted,  in  itself,  an  irr*- 
pealablt  contract  as  between  the  territory 
and  the  (old)  Minnesota  ft  Pacific  Railroad 
Company,  tbe  supreme  court  of  Minnesot* 
considered  tbe  question  whether  tlie  contract 
waa  personal  to  that  particular  company,  or 
"did  it  become  atteched  aa  an  appurtenant 
to  the  charter,  righte,  franchisea,  and  privi- 
legea  of  the  company,  and  pass  down  the 
line  to  the  defendant!"  The  first  clause  of  „ 
that  question  waa  anawered  by  the  court  in  ^ 
the  affirmative;  the  latter  in  (jie.negative, —  * 
the  court  citing,  in  support  of  its  conclu- 
sions, the  following  eases;  Morgan  v.  Louis- 
iana, 93  U.  S.  217,  23  L.  ed.  8C0;  Chesa- 
peake 4  0.  R  Co,  V.  Miller,  114  U.  S.  178, 
ZB  L.  ed.  121,  S  Sup.  Ct.  Rep.  BI3;  Coving- 
ton ft  L.  Tump.  Road  Co.  v.  Sandford,  IM 
U,  8.  67B,  41  L.  ed.  060,  17  Sup.  Ct.  Hep. 
108;  Rochester  y.  Rochester  R.  Co.  182  ». 
Y.  DB,  70  L.R.A.  773,  74  N.  E.  9S3;  Memphis 
ft  L.  R.  R  Co.  V.  Railroad  Comrs.  (Mem- 
phis ft  L.  R  R  Co.  T.  Berry)  112  U.  B,  609, 
28  I.,  ed.  837,  5  Sup.  Ct.  Rep.  2SB.  We  need 
not  extend  the  discussion  upon  that  point. 

But  the  sUte  court  said,  and  correctly, 
that  then  was  another  and  stronger  reason 
why  it  should  be  adjudged  that  an  irrevoca- 
ble contract  did  not  and  could  not  pass  to 
the  companies  that  claimed  to  have  succeed- 
ed to  the  righte  of  the  Minnesota  ft  Paeififf 
Railroad  Company.  That  reason  is  suggest- 
ed  by  the  facte  and  circumstances  now  t» 
be  steted  by  us. 

Tbe  rights,  franchises,  privileges,  or  im- 
munities of  every  kind  covered  b;  the  abov* 
territorial  act  of  1857  were  wholly  lost  to 
the  old  Minnesota  ft  Pacific  Railroad  Com- 
pany when  the  state,  by  its  purciiase  of 
June  23d,  1860,  at  tbe  foreclosure  sale,  be- 
came completely  reinvested  with  them. 
Those  rights,  franchises,  privileges,  and  im- 
munities were  swept  away  from  that  com- 
pany by  that  sale.  Now,  when  that  pttr^ 
chase  leai  made,  tbe  territory  had  become 
a  atete,  with  a  conatitution  expressly  re- 
quiring the  equal  and  uniform  taxation  of 
all  real  and  personal  property  in  the  state 
upon  a  oath  basis,  and  authorized  the  ex- 
emption from  taxation  of  certain  apeclBed 
kinds  of  property,  devoted  to  public  and 
charitable  uaea;  but,  as  we  have  acen,  rafl- 
road  propert]/  wat  not  included  among  th» 
propertitt  that  eovld  be  to  ezempfcd.  It 
is,  therefore,  to  be  token  that  tbe  Constitn- 
tlon  of  the  stete,  after  it  went  into  opera- 
tion in  185S,  required  all  railroads  to  bs 
Uxed  by  an  equal  and  uniform  rule  and  on 
a  cash  basis.  The  state  having,  by  ite  pur- 
chaas,  beconw  reinvested,  in  16S0,  with  all 
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tlia  righto,  franchiiM,  «nd  privileges  grant- 
ad  to  the  Hlnnesota  ft  Pacifla  BAilrood  in 
18ST,  could,  Bpekking  genarallj,  have  dis- 
poied  of  meh  interest*  at  will;  but,  clearly, 
it  could  not  have  diiposed  of  tba  interests 
acquired  by  its  purcbaM,  in  any  manner 
R  that  was  inconsistent  with,  or  which  would 
?  have  rendered  (nugatory,  the  requirements 
or  Injunction*  of  the  state  Constituti 
Ercn  if  the  territorial  act  of  1857,  c 
■Idered  alone,  m^ht  have  been  regarded  as  a 
contract  wiUi  the  state  in  respect  of  the 
amount  of  the  tax  to  be  paid  by  the  railroad 
company  named  in  it,  titat  contract  ceased 
to  have  any  (otm,  as  against  the  state, 
when  the  state,  in  1860,  became,  by  purchase 
at  forecIo8ur«  sale,  the  owner  of  all  the 
lights,  property,  immunities,  and  franchises 
of  ths  company.  The  legislature  of  tlie 
>tate  oould  not,  after  tht  ttatt  Ctynttitution 
wmt  into  op«Fatio»,  have  reinvested  the  old 
railroad  company  with  snch  property, 
rights,  immunities,  or  franchises,  or  have 
tnuuferred  them  to  a  new  corporation  or 
to  a  consolidated  railroad  corporation  creat- 
ed by  the  union  of  prior  corporations,  ae- 
eOMponted  by  an  exemption  from  taxation 
that  was  ineonalstent  with  the  Conetitution. 
Therefore,  when,  by  the  act  of  Uaroh  Sth, 
IBfll,  the  state  released  and  restored  to  the 
lOnneaota  ft  Faeifle  Railroad  Company  the 
road,  lands,  property,  rights,  froncliises, 
privil^ea,  and  Immunities  which  had  be- 
longed to  that  company  prior  to  the  state's 
purchase  of  1860,  there  did  not  go,  there 
could  not  have  gone,  with  that  release  or 
leatoratlon,  an  exemption  from  taxation 
that  was  forbidden  by  the  state  Constitu- 
tion then  in  operation,  Jhat  instrument 
stood  In  the  way  of  such  legislation.  And, 
upon  lilce  grounds,  it  must  be  held  that  no 
qualified  or  partial  exemption  from  taxa- 
tion could  have  been  acquired  by  the  St. 
Paul  ft  Pacide  Bailroad  Company  under 
the  act  of  March,  IBSE,  which  assumed  to 
pass  to  that  company  all  the  rights,  henellts, 
privileges,  property,  franchises,  and  inter- 
ests of  the  Minnesota  ft  Pacifla  Company, 
whieh  the  state  bad  acquired  by  ito  second 
pnrehaee.  It  was  not  competent  for  the 
legislature,  a^ter  the  state  Constitution 
went  into  operation,  to  agree,  for  the  state, 
that  the  payment  of  any  given  per  cent  of 
the  ffTHee  earttingt  at  the  railroad  corpora- 
tion should  be  in  lieu  of  all  other  taxation. 
The  Conetitution  again  stood  In  the  way. 
,  Apart  from  the  decision  of  the  supreme 
I*  eourt  of  Minnesota  In  this  case,  the  views 
•  Jnst  expressed  are  abundantly  supportedtby 
adjudged  cases.  It  is  well  to  look  at  some 
of  those  eases,  because  ths  question  relates 
to  the  existence  or  nonexistence  of  a  con- 
tract protected  as  to  its  obligation  by  the 
Constitution  of  the  United  States;  and  upon 


that  question  this  court  must  exercise  ito 
independent  judgment.  Douglas  v.  Ken- 
tucky, 168  U.  S.  489,  492,  42  L.  ad.  653, 
564,  18  Sup.  Ct  Hep.  109,  and  authorities 
there  cited. 

In  Traak  v.  Meguire,  18  Wall.  401,  404, 
409,  21  L.  ed.  944,  S45,  947,  It  appeared 
that  a  railroad  company  was  incorporated 
with  an  exemption  from  state  and  county 
taxes.  The  corporation  obtained  a  loan 
from  the  state.  The  act  under  which  the 
loon  nas  made  and  the  bonds  given  to  se- 
cure it  provided  that  the  acceptance  of  such 
bonds  should  be  a  mortgage  of  the  road 
and  every  part  thereof  for  the  benefit  of  the 
state.  Subaequently,  the  state  adopted  a 
new  Constitution,  which  declared  that  ni> 
property,  real  or  personal,  should  be  exempt 
from  taxation,  except  such  as  was  used  ex- 
clusively for  public  schools  or  belonged  to 
the  United  States,  and  also  forbade  the  leg- 
islature to  pass  any  special  laws  exempt- 
ing the  property  of  any  named  person  or 
corporation  from  taxation.  The  legislature 
passed  an  act  under  which  proceedings  were 
instituted  against  defaulting  railroad  com- 
panies to  foreclose  the  state's  lien.  Pend- 
ing those  proceedings,  another  act  was 
passed,  declaring  that  any  corporation  pur- 
chasing at  such  a  foreclosure  sale  should 
have  the  same  power,  franchises,  righto,  and 
privileges,  and  be  subject  to  the  same  lia- 
bilities and  restrictions,  as  the  corporation 
whose  property  and  franchises  were  to  be 
sold.  A  sale  was  had  and  the  etate  became 
the  purchaser  of  the  defaulting  railroad  and 
its  appurtenances.  It  was  then  sold  to  a 
private  person,  who,  with  his  associates, 
organized  a  new  corporation  with  the  same 
name  as  the  old  one.  The  question  was 
whether  the  last  corporation  was  entitled 
to  the  immunity  from  taxation  granted  to 
the  original  company.  This  court,  speak- 
ing by  Mr.  Justice  Field,  said:  "When  the 
state  became  the  purchaser,  the  immunity 
oeated;  the  property  stood  in  its  hands  pre- 
cisely the  same  as  any  other  unencumbered  « 
property  of  the  state,  exempt  from  texation,  g 
not  by  virtue  of  any  previous, stipulation  * 
with  the  company,  but  as  all  property  of  the 
state  Is  thus  exempt.  Subsequently,  the 
road  and  Ite  appurtenances,  and  all  the 
franchises,  which,  under  the  new  Constitu- 
tion of  Missouri,  adopted  in  1805,  were 
transferable  by  the  state,  were  sold  by  the 
nisaioners  to  McKay,  Vogel,  and  Sim- 
I,  who  conveyed  the  same  to  Thomas  Al- 
len, who,  with  others,  in  July,  1607,  became 
incorporated  under  the  name  of  the  St. 
Louis  ft  Iron  Mountein  Kail  road  Company. 
That  company  is  still  in  exieterce,  and  la 
of  the  defendanto  herein.  To  it  Allen 
transferred  all  the  righto  and  privileges  ao- 
quired  by  him   from   bis   vendors,  and   all 
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wblob  tiuTf  acquired  from  tba  atata.  The 
aet  under  ifhieh  tbe  sale  wki  made  provided 
that  the  pnrehuera  of  tha  road  ihonld  have 
all  the  rights,  francbieei,  privilegea,  and 
Innniinities  nbloh  were  enjojed  by  the  de- 
faulting company  under  ita  oharter  and  lav* 
amendatory  thereof,  aubjeet  to  the  llmlta- 
tione  and  eonditlone  therein  eontalned,  and 
not  ineonaUtent  vlth  the  act  authorizing 
the  sale.  The  new  company  thus  acquired 
all  the  immunity  from  taxation  which  the 
original  company  had  poaeeaaed,  if  it  were 
competent  for  tbe  legiBlature  at  th«  time, 
under  the  new  Oonttitution,  to  confer  thla 
privilege.  The  queation,  therefore,  ia  wheth- 
er the  leglalature  was  competent  to  grant 
the  immunity  claimed,  under  that  Conatitu- 
tion,  which  went  into  operation  on  tha  4th 
of  Jul  J,  1S6S,  previoua  to  the  paaaage  of 
any  of  the  acts  authorising  the  prooeedinga 
ander  which  tha  new  company  acquired  ita 
riglita.  .  .  ,  The  inhibition  of  the  Con- 
stitution appUea  In  all  ita  force  agaiiut  tka 
reneioat  of  an  ememptiott  equally  a*  againtt 
tt»  ortpnol  crrotton;  and  thi*  inhibition  the 
legielature  could  not  ditregard  in  providing 
for  the  tale  of  the  property  tehteh  it  had 
pvrehaeed." 

Tha  Traak  Caae  waa  cited  with  approval 
in  Morgan  v.  Louialana,  93  U.  8.  217,  224, 
23  L.  ed.  SflO,  S02,  and  Louiavtlle  &  N.  B. 
Co.  T.  Palmea,  109  U.  S.  244,  204,  27  L.  ad. 
«22,  B25,  3  Sup.  Ct  Bep.  183,  200. 

In  the  latter  caae  it  appeared  that,  at  a 
particular  date,  the  legialatura  of  Florida 
paased  an  act  that  waa  valid  under  tha 
9  axisting  atate  Constitution,  which  exempted 
I*  from  taxation  the  capital  atoek  of  railroad 
•  eompanlea  aceepting  Ita.provlaioiu.  The 
road,  proper^,  franehiiea,  and  privities 
under  that  act  were  acquired  by  a  certain 
railroad  company;  there  waa  a  forecloanre 
■nd  aale  under  which  the  road,  proper^, 
and  franchisea  were  ultimately  acquired 
by  another  railroad  company,  and  the  legia- 
latura, by  an  act,  declared  that  the  latter 
Aompany,  aa  aoiigneea  of  the  original  ctmi- 
pany,  ahould  have  the  same  exemption  aa 
tha  old  company.  But,  before  the  abovt 
foreoloture,  a  new  ttate  Oontitution  eatne 
into  operation,  which  provided  for  an  uni- 
form and  equal  rata  of  taxation,  and  that 
the  property  of  corpora  tiona,  whenever 
created,  ahould  be  subject  to  taxation.  Thia 
court,  apeaking  by  Mr.  Juatice  Matthewa, 
■aid:  "It  doea  not  weaken  thia  eonclueion 
to  aay  that  the  exemption  contained  In  the 
Internal  improvement  act  of  18SS  waa  an- 
thorlxad  by  the  Constitution  of  the  atate 
then  in  force,  which  may  be  admitted,  and 
that  It  waa  aaalgnable  in  its  nature  or  by 
tts  tarma,  in  such  manner  that  it  became 
fmpreaaad  upon  the  property  itaalf  into 
VhaMsoerer  hands  It  ahould  afterwards  oimm. 


.  .  .  After  the  adoption  of  the  Oonttitth 
tian  of  Florida  of  186B,  there  could  be  no 
corporation  erented  capable  in  law  of  ac- 
cepting and  enjoying  auch  an  exemption,  for 
that  was  prohibited  by  the  conatitntlonal 
proviaiona  that  have  been  cited.  In  tlie  caae 
of  the  Penaacola  k  Louiaville  Railroad  Com- 
pany, 1B72,  the  capacity  at  that  time  to 
receive  thia  privilege  depended  altogether 
upon  the  legislative  act  amending  ita  char- 
tar  to  that  effect;  and  if  any  doubt  ai  U> 
thia  might  ha  reaaonably  entertained,  cer- 
tainly none  can  ariae  aa  to  tha  Feneacola 
Railroad  Company,  which  derived  all  its 
powers  and  its  very  existence  from  legia- 
lation  dependent  for  its  validity  wholly  up- 
on  the  Conatitution  of  1S6B.  The  prohibi- 
tion which  forbids  tha  legialatura  from  ex- 
empting the  property  of  railroad  corpora- 
tions from  taxation  makes  it  impossible  for 
the  l^slature  to  create  auch  a  corporation 
capable  in  law  of  acquiring  and  holding 
property  trta  from  liability  to  taxation." 

In  Memphis  ft  L.  R.  R.  Co.  v.  Bailroad 
Comra.  (Memphis  &  L.  R.  B.  Go.  v.  Barry) 
112  U.  8.  60B,  623,  2S  L.  ed.  837,  S48,  C  ^ 
Sup.  Ct  Bep.  2B9,  SOS,  which  was  a  caae  in  » 
which  a  railroad  claimed  aiwaxsmption  from  • 
taxation,  enjoyed  by  ita  predecessor,  this 
court  said:  "It  is,  of  course,  the  law  in 
force  al  the  time  the  (ransaotton  is  oofk- 
tummated  and  made  effeotual  that  must 
he  looked  to  as  determining  its  validity  and 
effect  This  is  the  principle  on  which  this 
court  proceeded  in  deciding  the  case  of  At- 
lantic *  Q.  R.  Co.  V.  Oaorgia,  OS  U.  8.  311ft, 
8S  L.  ed.  IBS.  Tha  (raDchise  to  bs  a  corpo- 
ration remained  In,  and  was  exercised  by, 
the  old  corporation,  notwithstanding  tha 
mortgage  of  its  charter,  until  the  new  cor- 
poration was  formed  and  organised;  It  waa 
then  surrendered  to  the  atata,  and  by  a 
new  grant  then  made,  paaaed  to  the  corpora- 
tors o(  tha  new  corporation,  and  waa  held 
and  exerelied  by  them  under  the  constitu- 
tional rcatrictlons  then  exiatlng.  Our  con- 
clusions, then,  are,  that  the  exemption  from 
taxation  contained  in  the  2Bth  section  of  the 
act  of  January  11,  18G3,  was  intended  to 
apply  only  to  the  Memphis  t  Little  Rock 
Railroad  Company  as  the  original  corpora- 
tion organized  under  It;  that  it  did  not 
pass  hj  tha  mortgage  erf  Its  charter  and 
works,  as  included  in  the  transfer  of  tha 
franchise  to  ba  a  corporation,  to  the  mort- 
gagees or  purchasers  st  the  Judicial  ssle; 
that  the  franchises  embraced  In  that  convey- 
ance were  limited  to  those  which  had  been 
granted  as  appropriate  to  the  conatmction, 
maintenance,  operation,  and  us«  of  tha  rail- 
road as  a  public  hl^way,  and  the  right  ta 
make  profit  therefrom;  and  that  the  appel- 
lant, not  having  become  a  eorporata  body 
unto  after  the  rtetriottone  in  the  Oonstit*- 
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titm  of  1874  look  eS^i-  ""»*  thereby  inca- 
pible  in  law  of  haviiig  or  enjo^'ing  the  privi- 
lege of  holding  Ita  property  exempt  from 
taxation."  Ttiat  case  was  referred  to  witb 
approval  in  Mercantile  Bank  t.  Tenneasee, 
lei  U.  S.  lei,  40  L.  cd.  6fiQ.  le  Sup.  Ct. 
Sep.  461,  nbere  it  was  held  that  a  aale  of 
a  corporate  charter  and  franchiaea  trans- 
ferred to  the  purchaser  only  the  right  to 
reorganize  aa  a  corporation,  "subject  to  the 
laws,  const i  tut ional  and  otherwise,  exitting 
at  the  time  of  tbe  organization." 

A  case  in  point  is  Keokulc  ft  W.  R.  Co. 
V.  Uissouri,  162  U.  8.  301,  312,  38  L.  ed. 
450,  465,  14  Sup.  Ct.  Rep.  6S2,  5SQ.  Under 
the  authority  of  a  l^ialative  enactment, 
paased  in  IgQB,  a  Missouri  corporation  was 
n  consolidated  in  18T0  with  an  Iowa  corpo- 
?  ration,  created  intlSET,  and  the  charter  of 
whioh  contained  an  exemption  of  its  stock 
from  taxation  for  a  speciflsd  period.  Tbe 
consolidated  road  was  sold  in  1886  under  a 
decree  of  foreclosure  of  a  mortgage  given 
b;  tbe  Iowa  corporation,  and  conveyed  to 
the  Keokuk  A  Weatem  Railroad  Company, 
nie  latter  company  claimed  the  benefit  of 
tbe  exemption  contained  in  tbe  charter  of 
the  companj'  created  in  1857.  Between  (ha( 
iate  and  tht  paaiage  of  the  act  of  1889,  a 
Mw  state  (7on<rtitutioti  wa«  adoptsil,  and  it 
protrlded  that  "no  property,  real  or  personal, 
ihall  be  exempt  from  taxation,  except  such 
M  may  be  used  exclusively  tor  pnblie 
tehools,  and  rach  ai  may  belong  to  tbe 
United  States,  to  this  state,  to  counties,  « 
to  municipal  corporations  within  this  state." 
(Art.  11,  I  111.]  After  considering  the  gen- 
eral question  whether  an  itnmunity  from 
taxation  paased  to  the  purchaser  of  the 
franchises,  rights,  and  privileges  of  a  rail- 
toad  company  under  a  foreclosure  of  a  mort- 
gage, the  court  said:  "But  the  decisive  an- 
swer to  this  abjection  is  that  the  legisU- 
tore  bad  no  power.  In  1860,  to  extend  to  a 
new  eorporation  created  by  the  consolida- 
tion an  exemption  contained  in  an  act 
passed  in  1867,  before  tbe  Constitutioa  was 
adopted,  and  hence  that,  under  the  terms  of 
this  act,  we  cannot  hold  that  immunity  from 
taxation  passed  as  a  franchise  or  privilege 
to  tbe  consolidated  corporation.  The  con- 
stmetion  claimed  by  the  defendant  would 
be  directly  in  tbe  teeth  of  tbe  constitutional 
provision  that  no  property  shall  be  exempt- 
ed from  taxation.  While,  as  heretofore  ob- 
served, an  exemption  from  taxation  con- 
tained in  a  charter  previously  granted  could 
not  be  taken  away  by  this  constitutional 
provision  without  the  Impairment  of  tbe  ob- 
ligation of  a  contract,  it  doabtlets  appUu 
to  an  oorporationt  thereafter  formed,  either 
by  oriffinal  charter  or  by  the  oonaoliilotioti 
of  prior  eorponilioaa  under  the  act  of  1860." 
In  Yanw  A  M.  Valley  R.  Co.  t.  Adams, 


ISO  U.  S.   1,  2S,  40  L.  ed.  396,  407,  21 
Sup.  Ct.  Rep.  240,  £48,  which  related  to  an 

exemption  from  taxation  claimed  by  a  com- 
pany coniolidated  in  1802  by  the  union  of 
companies  organized  in  188Z,  and  which  con- 
solidation waa  held  to  create  a  new  corpo-  a 
ration,  this  court  said:  "But  it  is  scarcely  ^ 
neceasarytto  eay  that,  if  tlie  consolidation  * 
□f  1802  resulted  in  a  new  corporation,  it 
would  come  into  existence  undei-  the  Con- 
stitution of  1800,  witb  the  disabilities  at- 
taching thereto,  among  which  is  the  provi- 
sion that  'the  property  of  all  private  corpo- 
rations for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent  as 
the  property  of  individuals.'  Even  if  tba 
legislature.  In  these  several  ncta  of  con- 
solidation, bad  expressly  provided  that  the 
new  corporation  thereby  formed  should  b« 
exempted  from  taxation,  the  higher  law  of 
the  Constitution  would  be  interpreted  as- 
nullifying  it  to  that  extent.  A  similar  re* 
mark  may  be  made  with  regard  to  the  pro- 
vision that  these  companies  might  consoli- 
date upon  such  terms  as  they  should  agree- 
upon.  Obviously,  such  terms  must  be  con- 
sistent witb  the  law  existing  at  (Ae  time  of 
Iht  oontolidation.  .  .  .  Under  no  cir- 
cumstances would  they  be  interpreted  aa 
conveying  rights  to  the  new  corporation 
which  tbe  legislature  was  incompetent  to- 

In  Rochester  R.  Co.  v.  RocheaUr,  20B  U. 
S.  238,  SG4,  256,  61  L.  ed.  784,  701,  702,  27 
Sup.  Ct  Rep.  469,  475,  in  respect  to  k. 
I^slative  enactment  aaeuming  to  trans* 
fer  to  a  particular  corporation  an  e:temp> 
tion  granted  to  a  former  corporation, 
tbe  court,  after  a  full  reference  to  the  ad- 
judged cases,  held:  "No  corporation  can 
receive  by  transfer  from  another  an  exemp- 
tion from  taxation  or  governmental  regula- 
tion which  is  inconsistent  with  its  own 
charter  or  vritb  the  Constitution  or  laws  of 
the  state  then  applicable,  and  this  Is  true, 
even  though,  under  legislative  authority, 
the  exemption  is  transferred  by  words  which 
clearly  include  it;"  that  "those  who  seek 
and  obtain  the  benefit  of  a  charter  of  Incor- 
poration must  take  the  beneflt  under  the 
conditions  and  with  tbe  burdens  prescribed 
by  the  laws  then  in  force,  whether  written 
in  the  Constitution,  in  general  laws,  or  In 
the  charter  itself." 

The  recent  case  of  Yazoo  ft  TA.  Valley  R. 
Co.  V.  Vicksburg.  ZOO  U.  B.  3BB,  304,  385, 
62  I*  ed.   833,   834,  835,  Z8   Sup.  Ct  Rap. 
GIO,  612,  was  tbe  case  of  a  consolidated  cor- 
poration claiming  the  benefit  of  an  exemp- 
tion legally  given  to  its  predecessor  before 
the  adoption  of  a  state   Constitution  pro-  e 
liibitfng  the  exemption  of  corporate  piop-  % 
erty»from  taxation.    This  court  saiii:  "The* 
exemption  to  tbe  former  eonstituent  com- 
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pftU7  eontd  not  innra  to  tha  consolidated 
eompanj'  without,  in  tSUct,  f^oring  the 
oonstitutional  proriaion.  .  .  .  The  for- 
mation of  tlie  consolidated  compan;  wai  not 
Imposed  upon  the  complainant;  It  had  the 
privilege  of  standing  upon  >uch  rigiiti  aa 
it  had,  bj  contract  or  otlierwiae,  under  tlie 
former  iegieiation  in  force  hefore  the  adop- 
tion of  the  new  Constitution.  When  it  saw 
fit  to  enter  into  the  consolidation  and  form 
a  new  corporation,  in  1832,  the  Constitution 
then  in  faree  in  the  atate  became  the  law  ot 
its  corporate  being,  and  the  requirement 
that  corporate  property  ihould  not  be  ex- 
empt from  taxation  then  became  binding 
upon  it,  aa  upon  all  other  corporations 
formed  under  tlie  new  organic  law." 

In  view  of  the  adjudged  caaee,  it  would 
aeem  clear  that  after  the  MinnesotA  Con- 
atitntlon  went  into  operation  in  1868,  the 
legislature  could  not,  bj  le^alation  or  other- 
wiae,  enter  into  a  binding  contract  tor  a 
complete  or  partial  exemption,  eitlier  in 
favor  of  the  corporation  originally  created 
by  the  territory  in  1857,  or  in  favor  of  a 
new  railroad  corporation,  or  of  one  created 
by  the  consolidation  of  old  corporations.  It 
muat  have  been  controlled  by  the  fundamen- 
tal taw  ot  the  atate.  Bo  the  higheat  court 
of  Minnesota  has  held  in  this  ease.  And  so 
W«  bold.  It  follow*  that  legislative 
relating  to  tha  property  and  railroads  here 
in  question,  and  passed  after  the  state  Con- 
stitution took  effect,  which  proceeded,  In 
the  matter  of  taxation,  on  grounds  of  taxa- 
tion dlfTerent  from  thoae  eatablished  by  that 
Instrument,  were  IneffectuaL 

We  have  not  deemed  it  neeeasary  in  this 
diaeusaion  to  refer  in  detail  to  the  numerous 
oases  in  the  supreme  court  of  the  state, 
which  have  been  dted  by  counsel.  This 
OOurBe  has  been  pursued  for  two  reasons:  1. 
The  state  court,  in  its  opinion  in  the  present 
ease,  said:  "That  the  question  here  pre- 
sented, vix.,  whether  the  provisions  of  the 
Minnesota  t  Pacific  Company's  charter  on 
^  the  subject  of  the  earnings  tax  constituted 
M  an  irrevocable  contract  was  not  involved  in 
•  any  prior  litigation* between  the  state  and 
the  railroad  company,  and  as  what  was  aaid 
In  the  previous  casea  bearing  upon  the  ques- 
tion was  wholly  unneeeaaary  to  the  deeiaion 
of  the  particular  case,  and  therefore  not 
of  binding  force  or  effect,  we  take  up  and 
dispose  of  the  present  ease  as  though  the 
question  were,  as  it  la,  here  for  the  first 
time."  We  accept  that  view  of  the  state 
court  as  to  the  scope  of  ita  own  decisions. 
2.  The  question  just  stated — the  question 
of  the  existence  or  nonexistence  of  a  bind- 
ing contract  with  the  state — is  one  peculiar- 
ly for  the  final  determination  of  this  court. 
The  authorittea  heretofore  cited  by  ua 
ahow  that  upon  an  issue  of  that  kind  thia 


court  must,  upon  its  own  responsibility  and 
independent  judgment,  determine  the  legal 
-ights  ot  the  parties  under  the  clause  ot 
the  Federal  Constitution  protecting  the  obli- 
gation of  contracts  a^inst  being  impaired 
by  atate  legislation. 

In  the  present  case  It  is  gratifying  that 
tliere  is  a  concurrence  of  views  between  this 
court  and  the  state  court  upon  the  question 
whether  the  plaintiff  in  error,  the  Great 
Northern  Railway  Company,  described  by 
the  state  court  as  the  "successor  in  interest 
of  all  the  prior  companies,'  was  entitled, 
aa  upon  contract,  to  claim  the  benefit  of  the 
3  per  centum  gross  earnings  tax  provision 
in  the  act  of  1S5T.  And  this  seema  to  be 
a  determination  of  the  only  question  ot  a 
Federal  nature  arising  on  this  writ  of  error 
and  which  should  be  now  decided;  for,  if 
the  contention  of  the  railroad  company  aa 
to  that  quesion  be  overruled, — aa  both  this 
court  and  the  state  court  agree  that  it 
must  he, — it  would  only  remain  to  inquira 
whether  the  act  of  1903,  prescribing  a  4 
per  centum  gross  earnings  tax,  was  author- 
ixed  by  the  state  Conatilution,  as  amended 
in  1871.  The  supreme  court  o(  the  stata 
adjudges  that  it  was  so  authorized,  but  that 
ia  a  state  or  local  question  upon  which  thia 
court  need  not  express  its  opinion.  It  la 
true  that  one  of  the  assignments  of  error 
before  the  stata  court  was  that  the  act  ot 
1903  waa  incoiIsisCent  with  the  due-proeesa 
clause  of  the  Federal  Constitution.  Cut  tha 
suggestion  waa  not  much  pressed  In  argn-  m 
ment;  and  it  cannot,  under  thetCvidenca  ba-  ? 
fore  us  in  this  case,  be  assumed  that  tha 
rate  prescribed  by  the  act  of  1303  is  con- 
flacatory,  either  in  ita  nature  or  in  its  nec- 
essary operation.  If,  when  the  act  of  1903 
was  passed,  the  state  was  not  fettered  by 
inviolable  contracts  in  respect  of  the  taxa- 
tion of  the  gross  eamlnga  of  railroad  prop- 
erty, there  was  nothing  to  prevent  the  legis- 
lature, inatructed  by  a  popular  Tote,  from 
prescribing  an  uniform  grosa-eaminga  tax 
for  all  railroad  property  operated  in  the 
atate.  There  being  no  adequate  proof  allow- 
ing the  contrary,  the  rate  prescribed  by  that 
act  muat  be  taken  as  being  within  the  power 
of  the  legislature  to  establish,  and  not  aa 
being  confiscatory.  There  Is  absolutely 
nothing  in  the  record  that  would  justify  the 
conclusion  that  the  rote  fi.ted  by  the  act  of 
1903  waa  eonfiacatory  in  Its  nature;  that  is, 
wanting  in  the  due  process  of  law  enjoined 
hy  the  Constitution. 

One  other  matter  deserves  notice.  Some 
reference  waa  made  at  the  argument  to 
Steama  v.  Minnesota,  IT9  U.  S,  223,  230,  210, 
2B3,  45  L.  ed.  162,  165,  172,  177,  21  Sup.  Ct. 
Rep.  73.  There  is  nothing  in  the  jiid^imont 
in  that  ease  which  at  all  conflicts  with  or 
controls  the  decision  in  this  case.    That  casa 
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involved  only  the  question  whether  certain 
toMdt  owned  bj  the  defendant  railroad  oom- 
paniea,  but  which  were  not  used  in  the 
operation  of  their  roads  in  the  state,  were 
■ubjeet  to  taxation  aceordiog  to  their  value, 
or  were  exempted  from  ordinary  rule  of  tax- 
ation by  virtue  of  statutes,  like  that  of 
1857,  passed  alter  the  state  Constitution  took 
effect.  A  Btmilar  question  was  adverted  to  in 
the  present  case,  and  the  state  supreme 
court,  referring  to  the  charter  of  the  Minne- 
sota t  Pacific  Railroad  Company,  said: 
'Two  distinct  provisions  on  the  subject  of 
taxation  were  embodied  therein,  the  first 
providing  for  a  gross-earnings  tax  in  lieu 
of  all  other  taxes  and  assessments,  and  sec- 
ond, an  exemption  of  the  land  granted  nntil 
sold  or  contracted  to  tie  sold  by  the  com- 
pany." Ob  serving  that  the  exemption  In 
question  did  not  pass  as  an  appurtenant  to 
the  railroad  properties  in  question,  and  waa 
not  included  within  the  expreaaion,  "rights, 
_  privileges,  and  immunities,"  citing  Gulf  A, 
g  B.  I.  R.  Co.  V.  Hewes,  183  U.  S.  68,  46  L. 
•  ed.  S6,  22  Sup.  Ct.  Rep.  26;,Cheaapeake  A 
0.  R.  Co.  V.  Miller,  114  U.  S.  176,  29  L. 
ed.  121,  6  Sup.  Ct.  Rep.  813;  Lake  Drum- 
mond  Canal  i  Water  Co.  v.  Com.  103  Va. 
837,  06  L.R^  ez,  46  S.  E.  SOO;  Rochester 
T.  Rochester  R.  Co.  182  N.  Y.  99,  70  L.R.A. 
772,  74  N.  E.  953;  Covington  4  L.  Tump. 
Road  Co.  T.  Sandford,  164  U.  8.  STS,  41  L. 
•d.  660,  17  Sup.  Ct.  Rep.  108,— the  oourt 
said:  "A  distinction  must  not  be  overlooked, 
when  considering  the  assignability  of  a  tni 
azemption,  between  those  imposing  a  com- 
muted system  In  lieu  of  property  taxes,  and 
those  «iempting  specific  property.  In  the 
former  case,  the  ayatem  does  not  attach  to 
Dm  corporation  or  concern  thus  taxed,  nor 
to  any  particular  property,  and  necessarily 
b  personal,  and  not  assignable.  But  where, 
aa  in  the  case  at  bar,  apeciQc  land  Is  granted 
to  a  railroad  company  to  aid  in  the  con- 
struction of  a  railroad,  and  is  specifleally  ex- 
empted from  taxation  until  sold  by  the  com- 
pany, and  the  company  accepta.  In  consid- 
eration of  the  exemption,  the  exemption  at- 
taches to  and  follows  the  land.  New  Jersey 
V.  Wilson,  T  Craneh,  164,  3  L.  ed.  303;  gUte 
V.  Hicks,  9  Yerg.  486,  30  Am.  Dec.  423; 
International  &  0.  N.  R.  Co.  v.  State,  76 
Tex.  356,  12  S.  W.  685.  In  such  case,  as 
we  have  frequently  held,  as  will  be  shown 
later,  the  exemption  ia  appurtenant  to  and 
passas  with  the  land  to  a  succeeding  corpo- 
ration assuming  the  burden  attaehea  to  it." 
In  the  Steams  Case  the  court  determined 
only  the  question  whether  the  landt  of  the 
railroad  company  were  taxable.  It  held,  up- 
on the  showing  there  made,  that  there  was 
a  valid  contract  with  the  railroad  companies 
111  respect  to  the  taxation  of  the  land*  there 
in  qnestion  which  it  was  beyond  the  power 


of  the  state  to  impUr  by  le^slatlon.  Noth- 
ing beyond  that  waa  actually  adjudged  In 
the  Steams  Case.  No  such  question  arises 
in  the  present  ease.  There  is  no  attempt 
here  to  tax  the  landi  granted  by  the  terri- 
torial act  of  1857  or  by  any  other  act.  The 
state  sues  only  for  the  balance  due  to  it  on 
account  of  taxes  imposed  by  the  act  of  1903 
on  the  gross  eamingt  of  proper^  used  and 
operated  within  its  limits  for  railroad  pur- 

Perceiving  no  error  In  the  record  as  to 
the  Federal  question  involved,  tlie  judgment 
must  be  afBrmed. 

It  Is  ao  ordered. 


mt  n.  a.  si) 

CHICAGO  GREAT  WESTERN  RAILWAY 

COMPANY,  PIff.  in  Err., 

STATE  OF  MINNESOTA. 

Taxation  (%  210*>-Hfa[KicPTioN— Rxitkwal 

OF  IincuNirr. 

A  charter  exemption  from  taxation  which 
has  ceased  and  become  void  for  failure  to 
eonstraet  a  railroad  within  the  time  limited 
by  ita  charter  cannot  be  revived  by  a  sub- 
aequent  statute,  enacted  when  the  state 
Constitution  prohibited  the  granting  of 
special  privileges  with  respect  lo  taxation, 
recognizing  the  legal  existence  of  the  rail- 
way company  at  that  time,  and  waiving  the 
right  to  declare  a  forfeiture. 

rsd.  Note.— For  otbw  oas«,  ■••  Taxation, 
Dm.  Die  I  &0.*J 

[No.  377.] 

Argued  and  submitted  November  8,  1001. 
Decided  Febnwry  21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
District  Court  of  Ramsey  County,  in  that 
state,  directed  the  entry  of  a  judgment  in 
favor  of  the  state,  for  a  balance  alleged  to 
be  due  the  state  from  a  railway  company 
on  account  of  taxes.     Affirmed. 

See  same  case  below,  106  Uinn.  290,  110 
N.  W.  211. 

Statement  by  Mr.  Justice  Harlan: 
This  suit,  like  that  of  the  Great  Northern 
R.  Co.  V.  Minnesota,  just  decided  [21S  U.  S, 
206,  54  L.  ed.  — ,30  Sup.  Ct.  Rep.  S44]  In- 
volves the  constitutionality,  as  applied  to  Oie 
plaintiff  in  error,  of  chapter  253,  General 
Laws  of  Minnesota  of  1903,  requiring  every 
railroad  company  owning  or  operating  any 
line  of  railway  in  that  state  to  pay  an  an- 
nual tax,  commencing  with  190G,  equal  to 
i   per   cent   of   the   gross   earnings  derived 
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from  tha  oparmtloii  of  meh  line  witbin  tbe 
etkt«. 

The  grou  earnings  received  by  tbe  de- 
fendftnt  oompaa;  during  the  year  1906 
Amounted  to  tl,Z48,S90.93,  i  per  cent  of 
which  U  $49,959.21.  The  state  alleges  that 
tbe  defendant  refused  to  pay  and  has  paid 
only  $24,919.62,  leaving  a  balance  of  t24,- 

0  979.C2,  for  whidi  amount  the  state  asked 

g  judgment 

*  'The  court  of  original  Jurisdiction  sus- 
tained tbe  company's  contention  that  it  nai 
liable  only  to  a  sum  equal  to  £  per  cent 
of  its  gross  earnings,  and  gave  judgment  for 
the  defendant.  That  court  wns  of  opinion 
that  a  certain  statuta  of  the  territory  of 
Uinnesota,  approved  March  1st,  1S5G  (Laws 
of  1S66,  ebap.  47),  constituted  a  valid  con- 
tract between  the  territory  and  state  of 
Minnesota,  on  one  side,  and  the  Minnesota  & 
Northwestern  Railroad  Company,  on  tbe 
other,  and  fixed  the  lawful  rate  of  taxation 
to  be  paid  by  that  company  at  S  per  cent  of 
Its  gross  eaminga;  that  said  contract  was 
never  forfeited  or  lo«t  by  the  company,  but 
was  transferred  and  passed,  first  to  the 
Chicago,  St.  Paul,  &  Kansas  City  Railway, 
and  Bubsequently  to  the  defendant  herein; 
and  that  the  statute  of  1903.  fixing  the 
tax  at  i  per  cent  of  the  company's  gross 
earnings,  was  unconstitutional  when  applied 
to  the  defendant  herein.  The  judgment  was 
reversed  by  the  supreme  court  of  ?>[innesota, 
with  directions  to  enter  judgment  in  favor 
of  tbe  state  for  the  full  amount  stated  In 
its  compUint.  106  Hinn.  300,  119  N.  W. 
211. 

The  facts  and  issues  are  so  fully  and  ac- 
curately set  forth  by  the  supreme  court  of 
Minnesota  that  we  take  from  its  opinion  the 
following  statement  of  the  case:  "This  ac- 
tion, like  that  of  State  r.  Great  Northern 
R  Co.  106  Minn.  303,  119  N.  W.  202  [filed 
herewith],  involves  the  validity  of  chapter 
263,  p.  376,  General  Laws  1903,  increasing 
tbe  rate  of  the  gross  earnings  tax  upon  rail- 
road oorapaniei  in  this  state  to  i  per  cent. 
As  in  the  Great  Northern  Case,  defendant 
asserts  an  irrepealable  contract,  under 
which  it  claims  the  right  forever  to  die- 
eharge  its  tax  liability  by  the  payment  of  a 
S  per  cent  rate.  The  fixed  rate  claimed  by 
the  Great  Northern  Company  was  S  per 
cent.  The  determination  of  tbe  case  in- 
volves, as  in  the  other  case,  the  construc- 
tion of  an  old  territorial  railroad  charter, 
the  facts  with  reference  to  which  are  aa  fol- 

n      "By   chap.   47,   p.   121,   Territorial   Laws 

•  1864,  tb«  Minnesota  &*Northwestem  Rail- 
road Company  was  duly  Incorporated  and 
authorised  to  construct  a  railroad  within 
tbe  limits  of  tbe  territory,  tbe  line  of  which  i 
road,  in  a  general  way,  was  therein  desig- ' 


Oct.  Tm^ 

nated.  The  act  was  accepted  by  the  personi 
named  as  incorporators,  but  no  effort  was 
made  by  them  to  construct  the  road.  By 
chap.  68,  p.  148,  Laws  of  1855,  the  act  in- 
corporating the  company  was  amended  by 
adding  thereto,  among  other  things,  a  pro- 
vision requiring  the  comiiany  to  construct 
and  equip  50  miles  of  its  road  witbin  three 
years  after  the  passage  of  the  amendment, 
and  the  entire  line  witbin  six  years.  In  de- 
fault of  wliich,  the  act  provided,  the  chnrter 
of  the  company  and  all  grants  and  rights 
thereby  conferred  'shall  cease  and  be  void.' 
This  act  also  contained  a  clause  rcscrv[ii;> 
to  tbe  legislature  the  right  of  amendment 
after  the  expiration  of  twenty  years.  In 
the  original  charter,  and  also  in  the  amend- 
ment just  mentioned,  the  company  was  re- 
quired to  pay  into  the  treasury  of  the  ter- 
ritory or  future  state  7  per  cent  of  its  net 
earnings.  Whether  this  was  intended  as  a 
substitute  for  tuxes  to  be  levied  and  catlect- 
ed  in  the  usual  way  was  not  expressly  stat- 
ed. But  in  1856,  by  chap.  47  of  the  laws  of 
that  year  (p.  76),  the  charter  was  agnin 
amended  by  imposing  a  S  per  cent  gross 
earnings  tax  in  lieu  of  all  other  taxes.  It  is 
upon  this  act  and  tbe  rate  of  taxatitin  there- 
in imposed  that  defendant  relies  in  support 
of  its  defense.  Defendant  claims  to  have 
succeeded  to  all  the  rights  of  this  old  com- 
pany, including  the  right  to  an  irrepealable 
2  per  cent  tax  contract.  Tbe  facts  leading 
up  to  this  asserted  succession  are  as  fol- 
lows: The  old  company,  though  fully  or- 
ganized, wholly  failed  to  construct  its  rail- 
road within  the  time  prescribed  by  its  char- 
ter, and  did  nothing  in  tbnt  direction  until 
some  time  in  1884,  thirty  years  after  iU 
organization,  and  twenty. four  years  after 
tbe  time  limited  for  the  completion  of  the 
road.  By  this  failure  the  company  for- 
feited all  its  rights  under  the  charter,  and 
all  grants  thereby  conferred  'oeaBcd  and 
'd.'  But  by  cbap.  S3,  p.  221,  Spe- 
cial Laws,  1SS3,  the  legislature  of  the  stat* 
recogniicd  the  existence  of  the  corporation,,, 
and  in  effect  waived  the  default  in  tha  con-  « 
atruction  of'the  road  by  authorizing  the  ■ 
consolidation  of  'its  stocks,  franchises, 
rights,  and  property  with  that  of  any  other 
railroad  company  which  will  undertake  tli« 
conatriietion  and  operation  of  the  niilroad 
which  the  said  Minnesota  i.  Northwestern 
Railroad  Company  is  authorized  to  con- 
struct and  operate.'  Sec.  2  of  that  act 
amended  g  7  of  the  original  charter  by  au- 
thorizing the  construction  of  a  line  of  road 
differing  somewbat  from  that  authorized  bj 
the  old  charter.  The  company  wan  thus  re- 
vived from  its  extended  slumbers  and  pro- 
ceeded to  construct  its  road,  and  completed 
it  sometime  in  the  year  ISSS.  It  thereafter 
operated  the  same  until  December  of  1887. 
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vbm  It  convejred  kII  Ita  properijr,  'contracts, 
rights,  privilegu,  and  Immunitiei,'  to  tlie 
Chicago,  St.  Paul,  &,  Kanua  City  Hallroid 
Companj,  m  oorporfttfon  created,  orgnnlr.ed. 
Hid  exiatfng  under  the  laws  of  the  itate  of 
Iowa.  Cotuuel  for  defendant  treat  this 
transfer  aa  a  eontolidation  of  the  two  cnin- 
paniet,  authorized  by  the  act  of  18B3.  But, 
■a  we  read  the  documents  hj  which  the 
tranefer  waa  effected,  the  transaction  took  the 
form  of  an  absolute  and  unconditional  sale 
by  the  Northwestern  Company.  The  Kan- 
sas City  Company  took  poasestion  of  the 
road,  and  thereafter  continued  Its  operation 
until  June,  1S32,  when  It  leased  the  line 
and  all  property  connected  therewith  to  the 
Chicago  Great  Western  Railway  Company, 
defendant  herein,  a  corporation  organiced 
and  existing  under  the  laws  of  the  state 
of  Illinois.  Subsequently,  in  September, 
1893,  the  Eansaa  City  Company  conveyed 
the  property  so  leased,  and  all  contracts, 
franehiaea,  and  iaununities,  to  its  lessee, 
the  Great  Westers  Company,  since  which 
time  the  latter  has  continued  in  the  opera- 
tion of  the  road.  Again,  eounael  claims 
that  the  conTeyaace  by  the  Kansas  City 
Company  to  defendant  was  a  consolidation 
and  authorized  by  law.  This,  however,  ia 
not  important.  The  faet  remains  that  the 
tranaaction  resulted  In  an  abaolute  trans- 
fer of  the  railroad  property  to  defendant, 
and  Inasmuch  aa  both  those  companies  were 
foreign  corporations,  the  laws  of  this  state 
^  would  not  control  their  dealings,  and  thia 
2>tat«  eonid  neither  authorize  nor  prohibit 
•  their  consolidation.  (But  that  question  in 
■o  way  controls  the  result  in  this  ease.  The 
old  Northwestern  Company,  after  the  com- 
pletion of  it*  road  In  1885,  commuted  its 
taxes  by  the  payment  of  the  £  per  cent  rate 
Imposed  by  the  amendment  of  its  charter  In 
1866,  and  the  succeeding  roads,  Including  de- 
fendant, have  paid  the  aame  rate. 

"Defendant  having  refused  to  pay  the 
rate  prescribed  by  the  statute  under  con- 
sideration, this  action  waa  brought  to  re- 
cover the  amount  of  the  tnoreased  rate.  It 
Is  the  contention  of  defendant  that  the 
terms  of  the  old  Northwestern  charter,  fil- 
ing a  t  per  cent  rate,  constituted  a  contract 
between  the  company  and  the  territory  or 
futurs  state,  irrevocable  and  irrepealalile, 
to  which  defendant  has  succeeded,  and  that 
to  enforce  the  new  rate  would  impair  the 
terms  of  the  contract,  in  violation  of  both 
the  state  and  the  Federal  Constitutions. 
Defendant  does  not  contend  that  the  new 
rat«  I*  unreasonable  or  unfair,  or  at  all  dis- 
proportionate to  the  rate  paid  by  other  tax- 
payers, but  stands  squarely  upon  its  aa- 
•erted  legal  right  to  a  perpetual  2  per  cent 
fate.    The  trial  eoort  sustained  this  view, 


ordered    Judgment   for   defendant,   and   the 
state  appealed. 

"The  charter  of  this  road  has  never  here- 
tofore been  before  the  court  for  construe* 
tion.  No  question  has  ever  been  raised  rel- 
ative to  tbe  rights  of  defendant  or  its  pred* 
ecessora  upon  tbe  subject  of  taxation; 
and  the  construction  of  tlie  old  charter  and 
amendatory  acts,  end  right  of  the  state  to 
change  the  rate  of  taxation  thereby  im- 
posed,  are  before  us  for  the  first  time.  Most 
of  the  questions  involved  were  presented  in 
tbe  Great  Northern  Case,  where  they  were 
fully  considered,  and  disposed  of  adversely 
to  the  contentions  of  defendant.  We  there 
held,  among  other  things,  that  the  charter 
provisiona  of  the  old  Minnesota  ft  Paclfla 
Company,  upon  which  the  Great  Northern 
Company  relied,  did  not  constitute  on  irre- 
pealable  contract  which  passed  unimpaired 
to  tbe  successors  of  that  company;  and 
further,  that  the  groas  earnings  tax  system  « 
drat  came  Into  the  l^al  exiatence  In  this  g 
state  by  force  of  tb<*constitutionaI  amend-  * 
ment  of  1871  (Lawa  1871,  chnp.  18.  p.  41), 
and  that  It  then  became  subject  to  the  re- 
served right  of  the  state  to  amend  or  repeal 
the  same,  as  public  interests  might  justify 
or  require.  The  language  of  the  charter 
under  consideration,  in  so  far  as  it  Im- 
poses this  form  of  taxation,  ia,  for  all  prac- 
tical purposes,  the  same  as  that  construed 
in  the  Great  Northern  Case,  and  tbe  con- 
clusions there  reached  fully  apply  at  bar, 
and   we  adopt  and  follow  them." 

Ueasrs.  Frank  B.  SallonTt  Oordenio 
A.  SeverancB,  A.  O.  Brlna,  Bobert  E. 
Olds,  and  John  Barton  Payne  for  plaintiff 


The  rigbta  of  the  plaintiff  in  error  de- 
pend primarily  upon  the  construction  of 
the  act  incorporating  tbe  Minnesota  ft 
Northwestern  Railroad  Company  [Territo- 
rial Laws,  1851,  chap.  47,  tbe  amendatory 
act  of  1S56,  chap.  G8,  the  amendatory  act 
of  185S,  chap.  47,  and  the  act  of  1883,  Spe- 
cial Lawa,  chap.  83).  That  act  of  IBSe  Im- 
posed a  e  per  cent  gross  earnings  tax  in  lieu 
of  all  other  taxes.  The  supreme  court  of 
the  state  observed  that  until  the  present 
case  arose  it  had  never  had  occasion  to  con- 
strue the  charter  of  the  original  company, 
and  the  acts  amendatory  thereof,  nor  de- 
termine whether  tbe  state  could  change  the 
rate  of  taxation  thereby  imposed.  It  waa 
of  opinion  that  the  question  of  taxation 
here  involved  was  substantially  tbe  same 
as  the  one  involved  in  Great  Northern  R.  Oo. 
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T.  Mlnneaou  [21S  U.  S.  20^  M  U  ad.  — , 
30  Sap.  Ct.  Rep.  S441.  That  court  eonic- 
qnent]  J  adiudKed,  upon  the  Authority  of  that 
0  case,  that  the  defendant,  as  a  Bnccesaar  In  lu- 
^  tereat  of  the  Ulnneaota  ft  Noithireatem  Rail- 
*  road'CoDipanj,  could  not  claim  the  benefit 
of  an  irrepfalable,  unchangeable  contract 
relating  to  taxation  that  passed  or  could, 
under  the  Btate  Conetitution,  have  paaeed, 
unimpaired  from  the  old  company  to  k  sue- 
MBSOr  in  interest,  or  that  prevented  the 
•tate  from  enacting  the  statute  of  1903, 
chapter  263,  General  Laws  of  1B03.  With- 
out repeating  what  was  said  In  the  former 
ease,  we  bold,  upon  the  groiinda  set  forth  in 
tlie  opinion  in  that  case,  that  the  state  court 
rightly  held  that  the  state  was  not  pre- 
Tented  by  contract  from  passing  the  gross 
earnings  tax  law  of  1903,  and  it  properly 
reversed  the  judgment  of  the  court  of  orig- 
inal jurisdiction,  with  directions  to  enter 
judgment  tn  favor  of  the  state  for  the 
amount  claimed  in  Its  complaint  The 
judgment  herein  must  be  afGrmed. 
It  Is  so  ordered. 


PRESIDENT,  MANAGERS,  AND  COM- 
PANY OF  THE  MONONGAHELA 
BRIDGE  COMPANY,  Plff.  in  Err., 

UNITED  STATES, 

OoHSTrrunowAL  Law  <H  '".  80*)— D«le- 
OATioiT  or  PowiB. 

1.  Legislative  and  judicial  powers  are  not 
unconstitutionally  delegated  to  the  Secre- 
taiT  of  War  by  the  provision  of  the  river 
and  harbor  act  of  March  3,  IBSQ  (30  Btat. 
at  L.  1121,  1153,  chap.  435,  U.  8.  Comp. 
Stat  1901,  p.  3346),  g  IS,  empowering  that 
ofGcInl,  when  satisfied,  after  a  hearing  of 
the  parties  interested,  that  a  bridge  over 
*  navigable  water  way  of  the  United  State* 
is  an  unreasonable  obstruction  to  naviga- 
tion, to  require  sucb  changes  or  alterations 
BS  will  render  navigation  reasonably  free, 
easy,  and  unobstructed. 

[Ed.  Note.— for  other  c*aa«,  see  CoastltuUoaal 
Law,  Cent  Dl*.  It  Wl-IH;    Dec.  DiB.  II  H,  M.'J 

Navioablk  Watkbs  (I  20*)— Federal  Con- 

TBOL  OVEB  BRIDOnB  —  POWEB  Or  Secbi- 
TABT  or  WAB. 

2.  The  Secretary  of  War  Is  not  invested 
with  arbitrary  power  in  the  premises  by  the 

Bovision  of  the  river  and  harbor  act  of 
arch  3,  lfl99,  S  19,  empowering  him,  when 
satisfied  that  a  bridge  over  an  interetate 
water  way  is  an  unreasonable  obstruction 
to  navigation,  to  require  such  changes  or 
alterations  as  will  render  navigation  rea- 
sonably free,  easy,  and  unobstructed,  since 
he  is  bound,  before  malcing  any  decision  or 
taldng  final  action,  to  notify  the  parties  In- 
terested of  any  proposed  investigation  by 
him,  to  eive  them  an  opportunity  to  be 
heard,  and  to  allow  reasonable  time  to  make 


such  alterations  aa  he  flild*  to  be  n 
to  free  navigation. 

[Bd.  Note.— For  otber  case*,  eee  Navlxable 
Watci^  Deo.  Dig.  1  2D,*] 

BUINENT  DOUAIN  (I  2«>— WHAT  IS  A  TAK- 
ING—KEUOVINO  Obbtbuctioh  to  Navi- 

OATION— "TAKIHQ    fob    PUBLIO    UflB." 

3.  The  action  of  the  Secretary  of  War  in 
requiring  changes  in  a  bridge  over  an  inter- 
state water  way  within  a  specified  time^ 
and  after  the  parties  have  been  heard,  con- 
formably to  the  act  of  March  3.  1899,  |  18, 
enacted  to  secure  navigation  against  unre*- 
eon  able  obatruction,  is  not  such  a  taking 
of  private  property  tor  public  use  as  musC 
under  the  Federal  Constitution,  be  preceded 
by  making,  or  sufficiently  securing,  compen- 
sation to  tite  owners  of  the  bridge. 

[Bd.  Note.— For  other  cajea,  eee  Emlnant  Do- 
main, D«.  Dli.  I  !.•! 


4.  A  bridge  over  an  Interstate  water  way, 
although  erected  under  the  sanction  of  a 
state,  and  although  not  an  illegal  structure, 
or  an  unreasonable  obstruction  to  naviga- 
tion in  the  condition  of  commerce  and  navi- 
gation at  the  date  of  ita  erection,  must 
be  taken  aa  having  been  constructed  with 
knowledge  of  the  paramount  power  of  Con- 
gresB  to  regulate  commerce  among  the 
states,  and  subject  to  the  condition  or  poi- 
sibility  that  Congress  might,  at  some  time 
after  its  construction,  and  tor  the  protee- 
tJon  or  benefit  of  the  public,  exert  its  con- 
stitutional power  to  protect  free  naviga- 
tion OS  it  then  was  against  unreasonabl* 
obstructions. 

lEd.  Note.- For  othar  essea,  see  ConunoM, 
Dec  Dla,  I  1C*J 

Navioablb    Waters    (|    20*)  —  Fedbsal 
Control  over  Bbidqes— Coufkhu.7IOI* 


6.  The  mere  silence  of  Congress  and  ita 
ilure  directly  to  interfere  end  prevent  the 
iginal  construction  of  a  bridge  erected  un- 
der the  sanction  of  a  state,  over  an  inter- 
state water  way,  imposes  no  constitutional 
obligation  upon  the  United  States  to  malm 
compensation  for  subsequent  changes  or  al- 
terations which  the  public  good,  in  its  judg- 
ment, requires. 

[Ed.  Note.- For  other  csaes,  le*  Nsvlasbla 
WiWrj,  Cent  Dig.  IS  TS-W;    Doc.  Dig.  I  20.'] 

Navioablb    Watebs   ((   20*)  —  Fedebai, 
Control  oveb  Bsidges— RfMOviso  Or- 

VTBCCTIOK    TO    NAVIOATIOM— HEABINO. 

6.  A  bridge  company  convicted  for  failur* 
to  make  the  alterations  in  a  bridge  over  an 
interstate  water  way  which  the  Secretary 
of  War,  acting  under  the  authority  of  the 
act  of  March  3,  IBOO,  g  18,  requires,  waa 
afforded  the  reasonable  opportunity  to  ba 
heard,  contemplated  by  that  law,  upon  tba 
question  whether  the  bridge  was,  in  fact, 
an  unreasonable  obstruction  to  navigation, 
where  the  company  had  full  notice  of  tlu) 
action  of  the  officer  of  Engineers,  who,  un- 
der the  order  of  the  Secretary,  made  a  ten- 
tative examination  of  the  facts,  and  ap- 
peared at  the  regular  final  hearing  befora 
thot  ofHoer,  with  liberty  to  contest  the  facta, 
and  introduce  any  evidence  pertinent  to  Um 
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cue,  And  the  decwion  of  the  Secretary  of 
Wftr  -WM  baud  on  the  EngineeT  offleer'a  i«- 
port  of  all  the  facta  kdduced  before  him, 
and  which  constituted  the  baals  of  bU  con- 
elnsiOTi  that  the  bridge  was  an  nnreaeon- 
■ble  obBtruction  to  navigation. 

[E<L  Not*.— For  other  cwn,  laa  Navlsable 
Waleri,  Cant.  Dl«.  U  7S-SS:    Dee.  DH.  I  ».•] 

[No.  91.1 

Argued  January   19,   IBIO.     Decided   Feb- 
ruary 21,  leio. 

IN  ERROR  to  the  DIrtrict  Court  of  the 
United  Statea  for  the  Western  District 
of  Pennsylvania  to  review  a  conviction  of  a 
bridge  eompany  for  failing  to  make  the 
alterations  in  a  bridge  over  an  interstate 
water  way,  which  the  Secretary  of  War  re- 
quired.   AfBrmed. 

See  Mune  case  below,  on  inotioo  for  new 
trial,  180  Fed.  712. 

Tbe  facts  are  stated  in  the  optniou. 

Uessrs.  D.  T.  'Watson  and  James  H, 
Beat  for  plaintiffs  in  error. 

Solicitor  General  Bowers  for  defendant 

t  *  Hr.  Justice  Harlsn  delivered  the  opinion 
4rf  the  court: 

This  is  a  criminal  Information  by  the 
United  States  under  %  18  of  tbe  river  and 
harbor  act  of  March  Sd,  1899,  against  the 
president,  managers,  and  company  of  the 
Monongahela  Bridge  Company,  a  Pennsyl- 
vania corporation. 
«  That  section  la  as  follows:  "That  vhen- 
5  ever  the  Secretary  of  Wat  shall  have  good 
*  reason  to  believe  that  any  railroad  oi*otheT 
bridge  now  conatructed,  or  which  may  here- 
after be  constructed,  over  any  of  tbe  navi- 
gable water  ways  of  tbe  United  States,  is 
an  unreasonable  obstruction  to  the  free 
navigation  of  auch  waters,  on  account  of 
insufficient  height,  width  of  span,  or  other- 
wise, or  where  there  is  difficulty  in  psasing 
the  draw  opening  or  tbe  draw  span  of  such 
bridge  by  rafts,  steamboats,  or  other  water 
craft,  it  shall  be  the  duty  of  tbe  said  Secre- 
tary, first  giving  the  parties  reasonable  op- 
portunity to  be  heard,  to  give  notice  to  the 
persons  or  corporations  owning  or  control- 
ling such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  rea- 
sonably free,  easy,  and  unobstracted ;  and. 
In  giving  such  notice,  be  shall  specify  the 
changes  recommended  by  the  Chief  of  En- 
gineers, that  are  required  to  be  made,  and 
shall  prescribe,  in  each  case,  a  reasonable 
tinM  in  which  to  make  them.  If,  at  tbe 
end  of  such  time,  the  alteration  has  not 
been  made,  the  Secretary  of  War  shall 
forthwith  notify  the  United  States  district 
attorney  for  the  district  in  whleh  such 
•Vor  oUier  case*  see  same  topic  *  |  >r 


bridge  is  situated,  to  the  end  that  the  crim- 
inal proceedings  hereinafter  mentioned  may 
be  taken.  If  the  persons,  corporation,  or 
association  owning  or  controlling  any  rail- 
road or  other  bridge  shall,  after  receiving 
notice  to  that  effect,  as  hereinbefore  re- 
quired, from  the  Secretary  of  War,  and 
within  the  time  prescribed  by  him,  wilfully 
fail  or  refuse  to  remove  the  same,  or  to 
comply  with  the  lawful  order  of  the  Secre- 
tary of  War  in  the  premlaes,  such  persons, 
corporation,  or  association  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding Ave  thousand  dollars;  and  every 
month  such  persons,  corporation,  or  associa. 
tion  shall  remain  in  default  in  respect  to 
the  removal  or  alteration  of  such  bridge  shall 
be  deemed  a  new  offense,  and  subject  the 
persons,  corporation,  or  association  so  of- 
fending to  the  penalties  above  prescribed: 
Provided,  That  In  any  case  arising  under 
the  provisions  of  this  section  an  appeal  or. 
writ  of  error  may  be  taken  from  the  dis- 
trict courts  or  from  the  existing  circuit 
courts  direct  to  tbe  Supreme  Court,  either 
by  the  United  States  or  by  the  defendante." 
30  Stat,  at  L.  1121,  1153,  chap.  425,  U.  S,  ^ 
Comp.  Stat.  1901,  p.  3546.  « 

•The  jury  returned  a  verdict  of  guilty,  and  • 
a  motion  in  arrest  of  judgment  was  made 
upon  various  grounds,  the  principal  one  be- 
ing that  the  section  of  the  above  act  of 
1899  was  unconstitutional,  null,  and  void. 
That  motion  was  denied,  and  a  motion  for 
new  trial  having  been  overruled,  the  defend- 
ant was  adjudged  to  pay  to  the  United 
States  a  fine  of  $1,000  and  the  costs  of 
prosecution.  From  that  judgment  the  case 
comes  directly  to  this  court  under  the  au- 
thority of  the  proviso  In  the  above  act. 
I  18. 

It  is  essential  to  a  clear  understanding. 
of  the  questions  raised  by  the  bridge  com- 
pany that  we  state  certain  facts  disclosed 
by  tbe  record. 

The  bridge  company  was  incorporated  un- 
der an  act  passed  by  the  general  assembly 
of  Pennsylvania  in  1830;  and  in  1833,  by 
authority  of  that  commonwealth.  It  con- 
structed the  bridge  in  question  over  the 
Monongahela  river.  Tbe  structure  is  Imown 
as  the  Brownsville  bridge,  between  the 
towns  of  West  Brownsville  and  Bridgeport. 
The  charter  of  the  company  provided, 
among  other  things,  that  "the  erection  of 
said  bridge  shall  not  obstruct  the  naviga- 
tion of  said  river  so  as  to  endanger  the 
passage  of  rafts,  steamboats,  or  other  wa- 
ter craft."     Pa.  Laws,  1829-30,  p.   105. 

On  the  29th  of  April,  1903,  the  SecreUry 
of  War,  Mr.  Root,  was  petitioned  by  numer- 
ous  companies  and  individuals  to  have  an 
investigation  made  of  the  bridge  "as  to  it^ 
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«tetrt»etloii  «f  DaTtgAtton,"  uid  If  It  waa 
found  to  be  an  obstruction  of  that  charac- 
ter, *Ho  bave  tbe  meana  provided  to  compel 
it  to  be  raised  or  equipped  in  such  a  way 
(o  relieve  river  people  from  the  obetruction, 
making  the  height  necessary  to  allow  free 
navigation."  The  petition  proceeded;  "The 
ooal  in  pools,  one,  two,  tlirce  and  four  below 
Brownsville  hui  been  practically  exhausted, 
end  tbe  Pittsburg  district  will,  at  no  dis- 
tant date,  be  forced  to  get  ita  supply  above 
Brownsville,  in  tbe  fifth  pool.  The  peti- 
tioners recognize  how  impossible  it  will  be 
m  to  build  or  improve  lock  No.  3  unleaa  the 
IS  elevation  of  tbe  Brownsville  bridge  be  made 
*  at  once."  This  petition  waB*referred  by  the 
Chief  of  Engineer!  to  Major  Sibert  o{  tbe 
Corpa  o(  Engineers,  far  investigation  and 
report.  The  latter  officer  reported,  among 
other  facta,  that  ".  .  .  i.  The  height  of 
this  bridge  la  such  that  the  averoge  of  Hie 
faoata  engaged  In  interstate  coDimerce  iie- 
tween  the  states  referred  to  above  [Penn- 
sylvania and  West  Virginia]  are  prevented 
from  passing  under  the  bridge  at  a  stage  of 
water  materially  leaa  than  that  which  floods 
the  walla  of  the  locke  of  the  Uonongaliela 
river.  6.  A  bridge  that  prevents  the  use  of 
tile  locks  owned  by  the  government  of  the 
United  States  until  the  aame  are  placed  out 
of  sendM  by  means  of  high  water  is,  in 
the  opinion  of  this  oflice,  an  unreasonable 
<rtwtruction  to  navigation.  ...  7.  Tliis 
bridge  is  an  old,  covered,  wooden  bridge, 
eonstmcted  some  time  between  1830  and 
IS40.  8.  In  the  opinion  of  this  oOice,  this 
Mdge  la  one  that  certainly  requires  action 
under  g  18,  river  and  harbor  act  of  March 
t,  1S99.  9.  It  is  therefore  respectfully  re- 
commended that  it  be  proceeded  against  in 
the  manner  specified  under  the  law  re- 
ferred to  above,  both  on  account  of  intnfB- 
elent  height  and  length  of  apan,  and  tlint, 
in  the  notice  for  a  bearing  In  the  case  of 
this  bridge,  the  changes  proposed  be  such  as 
to  give  a  least  clearance  GS  feet  under  a 
channel  span  of  400  feet  wide;  the  length 
of  side  spans  to  be  determined  from  tbe  de- 
velopments at  the  hearing.  It  Is  considered 
that  one  and  one-half  years  is  a  reasonable 
time  In  which  to  make  tbe  necessary 
changes  in  this  bridge."  The  Chief  of  En. 
gineers  indorsed  that  report  and  recom- 
mended that  the  papers  be  returned  to  Ma- 
jor Sibert,  with  instructions  to  hold  a  pub- 
lic hearing,  after  due  notice  to  interested 
parties,  as  required  by  the  law  and  the 
order*  of  the  War  Department. 

Onder  date  of  May  23d,  1904,  Major  Si- 
bert made  a  report  to  the  Chief  of  Engi- 
neers, from  which  it  appears  that  the  par- 
ties interested  were  given  a  hearing,  all  par- 
tlea  being  present  That  report  stated :  "3. 
Thaae  hearings,  as  this  office  understand!  It, 


were  held  for  the  purpose  of  securing  and 
forwarding  such  Information  as  would  en- 
able the  Secretary  of  War  to  decide  wheth-  a 
er  or  not  there  is  good  reason  to  believe  ^ 
that  the*bridge  in  question  is  an  unreason-* 
able  obstruction  to  navigation.  *.  Stripped 
of  all  unnecessary  verbiage  the  question  for 
determination  ia:  Is  there  good  reason  to 
believe  that  a  bridge  that  prevents  the  bet- 
tor class  of  towboats  actually  navigating 
the  Monongahela  river,  tbe  commerce  of 
which  stream  Is  about  10,000,000  tons  an- 
nually, from  passing  under  it  for  IT.T  days 
per  year,  and  prevents  the  packets  actually 
navigating  eaid  stream  from  possing  under 
It  for  62.1  days  per  year,  all  as  determined 
by  the  official  records  kept  by  the  United 
States,  an  unreasonable  obstruction  to  navi- 
gation! Tbe  above  days  are  days  that  the 
boats  in  question  cannot  pass  under  the 
bridge,  but  can  pass  through  the  locks  that 
the  government  of  the  United  States  has 
provided  for  their  use.  Would  a  railroad 
company  consider  that  there  was  good  rea- 
son to  believe  that  its  traffic  was  unreason- 
ably obstructed  by  another  highway  if  its 
passenger  and  express  business  were  abso- 
lutely stopped  for  52.1  days  per  year  and 
its  freight  business  so  stopped  for  17.7  day* 
per  year,  when  tbe  same  could  be  overcome 
at  a  reasonable  cost  to  the  obstructing 
highway,  which  latter  highway  was  the 
last  builtt  .  .  .  This  oOice  is  of  tbe 
opinion  that  the  following  should  constitute 
the  grounda  upon  which  a  conclusion  should 
be  reached  aa  to  whether  or  not  any  par- 
tleolor  bridge  unreasonably  obstructs  navU 
gatlon:  1st.  Every  bridge  should  be  so  con- 
structed as  to  permit  the  passage  under  It 
or  through  it,  with  reasonable  safety,  of  the 
average-sized  boat  actually  navigating  the 
stream,  at  all  practical  stages  of  water. 
2d.  Any  bridge  that  doea  not  permit  tba 
passage  of  such  boat  at  such  stages  of  wa- 
tef  needleaaly  obstructs  the  uae  of  the  river 
highway,  and  exists  under  conditions  that 
are  not  reasonable,  since  it  Is  impracticable 
to  raise  or  lower  a  stream,  and  It  is  always 
practicable  to  either  build  a  bridge  high 
enough  and  of  sufficient  width  of  span  to 
allow  the  passage  of  such  boats  at  such 
timea  as  mentioned  above,  or  to  place  a 
draw  in  the  bridge.  3d.  W1iei-e  tlie  topo- 
graphical conditions  are  such  that  bridges 
can  be  made  of  such  heights,  without  pro-  q 
hibltive  cost,  as  to  permit,  at  all  navigable  * 
stages  of'water,  the  passage  of  boats  best  * 
suited  to  the  river  commerce,  it  is  for  tbe 
best  Interest  of  both  the  land  trafSc  and 
the  river  traffic  that  bridges  be  so  oon- 
atructed.  .  .  .  Based  upon  the  forego- 
ing, the  essential  features  of  which  are  ths 
facts  that  towboat  navigation  with  the 
better  clasa  of  boats  actually  in  oae  la  pre- 
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▼anted  for  17.7  day*  of  the  year  from  pa»B- 
ing  under  t>ii«  bridge  when  the  BDmc  could 
pua  through  the  locks  Coiigresa  has  pro- 
Tided  for  raeh  oavigfttion,  end  thkt  the 
p&cketi  aetnAll;  navigating  this  atream  are 
prevented  from  paising  under  thli  bridge 
at  such  time  for  62.1  days  In  the  year,  and 
fram  the  fact  that  Congress  haa  specified 
in  the  two  acts  passed  in  the  present  year 
that  a  least  clearance  of  64  feet  is  needed 
for  the  navigation  of  this  pool,  whereas  the 
bridge  in  question  has  only  10.2  feet,  this 
office  is  of  the  opinion  that  there  is  good 
reason  to  l>e]ieve  that  the  bridge  owned 
by  the  Monongahela  Bridge  Company,  at 
Brownsville,  Pennsylvania,  is  an  unreason- 
able obstruction  to  navigation,  and  therefore 
respectfully  recommends  that  the  Mononga- 
hela Bridge  Company  (George  W.  Lenhart, 
president,  Brownsville,  Pennsylvania,  be 
given  notice  to  make  the  following  changes 
in  Its  bridge  crossing  the  Monongahela  riv- 
•r  at  Brownsville,  Pennsylvania,  on  or  lie- 
fore  August  1,  1S05,  to  wit:  That  the 
teidge  be  so  altered  as  to  give  a  channel 
•pan  of  not  less  than  390  feet  in  length 
between  the  face  of  the  right  abutment,  as 
now  located,  and  the  center  of  the  pier;  and 
that  the  said  channel  span  shall  give 
clearance  height  at  the  left,  or  pier,  end, 
not  lass  than  62  feet,  and  at  the  right, 
abutment,  end  of  not  less  than  64  feet 
above  the  fonrtb  pool  of  the  Monongahela 
river.  This  will  permit  of  the  construction 
of  the  bridge  in  accordance  with  plan  as 
shown  In  sheet  3,  exhibit  B,  submitted  by 
the  bridge  company." 

The  Chief  of  Engineers  concurred  in  tin 
views  expressed  and  conclusions  reached  by 
Major  Sibert,  and  recommended  that  notice 
b«  served  accordingly. 

Subsequently,  August  10th,  1904,  the  SeC' 
^  retary  of  War,  Mr.  Taft,  issued  the  follow- 
2  ing  oCScial  notice,  addressed  to  the  bridge 
•  company: •"Whereas,  the  Secretary  of  Wiir 
has  good  reason  to  believe  that  the  bridge 
of  the  Monongahela  Bridge  Company  across 
tbe  Monongahela  river,  at  Bridge  street.  In 
the  borough  of  Bridgeport,  Pennsylvania, 
and  commonly  known  as  the  Brownsvitlo 
bridge,  is  an  unreasonable  obstruction  to  the 
free  navigation  of  the  said  Monongahela 
river  (which  is  one  of  the  navigable  water 
ways  of  the  United  States),  on  account  oF 
Insufliclent  height  and  length  of  span;  and 
whereas,  the  following  alterations,  which 
have  been  recommended  by  the  Cliief  of 
Engineers,  are  required  to  render  navigation 
under  it  reasonably  free,  easy,  and  unoli- 
■tmeted,  to  wit:  so  alter  said  bridge  as  to 
give  a  channel  span  of  not  less  than  390 
feet  in  length  between  the  face  of  the  right 
abutment,  aa  now  located,  and  tbe  o 
of  tlie  pier;  and  tlut  the  said  channel  span 


shall  give  a  clearance  height  of  not  leas 
than  52  feet  above  the  fourth  pool  of  the 
Monongahela  river;  and  whereas,  to  August 
1,  1S05,  is  a  reasonable  time  in  which  to 
alter  the  said  bridge,  as  described  abovs: 
Now,  therefore,  in  obedience  to,  and  by 
virtue  of,  %  18  of  an  act  of  Congress  of  the 
United  States,  entitled,  'An  Act  Making  Ap- 
propriations for  the  Construction.  Itcjiair, 
and  Preservation  of  Certain  Public  Works 
on  Rivers  and  Harbors,  ancl  for  Other  Piir- 
I,'  approved  March  3,  1803,  I,  William 
H.  Taft,  Secretary  of  War,  do  hereby  notify 
the  said  Monongahela  Bridge  Company  to 
alter  the  said  bridge  as  described  above,  and 
prescrilw  that  said  alterations  shall  he  made 
and  completed  on  or  before  August  1,  190S." 
This  notice  was  duly  served  August  lEtb, 
1904,  on  the  bridge  company,  and  the  com. 
pany  failed  to  comply  with  the  direction 
given   by   the   Secretary   of   War. 

Thereupon  the  present  information  was 
filed,  charging  the  bridge  company  with  hav' 
ing  wilfully  failed,  refused,  and  neglected  to 
comply  with  the  above  order  of  tbe  Secre- 
tary of  War. 

In  view  of  this  statement,  an  extended  ^ 
examination  of  the  authorities  would  seem  * 
to  be  nnnecessaryj  for  substantiallj^all  the  • 
material  questions  raised  on  this  writ  of 
error  are,  we  think,  concluded  bj*  former  ' 
decisions  cited  in  the  margin.f 

This  court  haa  heretofore  held,  upon  full 

tUnion  Bridge  Co.  v.  United  SUtes,  204 
U.  S.  369,  51  L.  ed.  628,  27  Sup.  Ct.  Rep. 
367;  Tbe  Aurora  v.  United  States,  7  Cranch, 
382,  3  L,  ed.  378;  Wavman  v.  Southard,  JO 
Wheat.  1,  e  L.  ed.  253;  Marshall  Field  ft 
Co.  V.  Clark,  143  U.  S.  649,  3fl  L.  ed.  2B4,  12 
Sup.  Ct.  Rep.  495;  Cincinnati,  W.  &  Z.  R. 
Co.  T.  Clinton  County,  1  Ohio  St.  77;  Moers 
V.  Beading,  21  Pa.  188;  Locke's  Appeal,  72 
Fa.  491,  498,  13  Am.  Rep.  716;  Butter- 
fleld  V.  Stranahan,  192  U.  S.  470,  43  L.  ed. 
825,  24  Sup.  Ct.  Rep.  349;  Gibbons  v.  Ojden, 
9  Wheat.  1,  S  L.  ed.  23;  Gibson  v.  United 
States.  186  U.  S.  289,  41  L.  ed.  998,  17  Sup. 
Ct.  Rep.  678;  Scranton  v.  Wheeler,  179  U. 
S.  141,  46  L.  ed.  126,  21  Sup.  Ct  Rep.  48; 
New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 1B7  U.  S.  453,  49  L.  ed.  831,  2fi 
Sup.  Ct.  Rep.  471;  Chicago,  B.  A,  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  501,  50  L.  ed.  598,  26 
Sup.  Ct.  Rep.  341,  4  A.  4  E.  Ann.  Cas.  1175} 
West  Chicago  Street  R.  Co.  v.  Illinois,  201 
U.  S.  606,  50  L.  ed.  845,  28  Sup.  Ct.  Rep. 
618;  Dtigan  v.  Bridpe  Co.  27  Pa.  303,  67  Am. 
Dec.  484;  Cooke  v.  Boston  ft  L.  R.  Corp.  133 
Mass.  185;  Lake  Erie  *  W.  B.  Co.  v.  Clug- 
gish,  143  Ind.  347,  42  N.  E.  743;  Lake  Erie 
A  W.  B.  Co.  V.  Smith,  81  Fed.  885;  Indiana 
ex  rel.  Muncle  v.  Lake  Erie  &  W.  R.  Co.  83 
Fed.  284,  287;  St.  Louis,  L  M.  i.  8.  R.  Co.  t. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1081,  89 
Sup.  Ct.  Bep.  616;  Northern  P.  R.  Co.  y. 
Minnesota.  208  U.  S.  683,  62  L.  ed.  630,  M 
Sup.  Ct  Rep.  841. 
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eonaldention  tnd  &fter  ui  ez*minfttioii  of 
tb«  adjudged  eases: 

1.  That  the  18th  lection  of  the  rirer  and 
harbor  act  of  March  3d,  1899,  could  not 
reaionalil;  be  taken  at  a  delegation  of  leg- 
islative and  judicial  power  to  «ii  executive 
department  of  the  goTemment;  that  the 
statute  did  not,  in  any  real,  constitutional 
■ense,  delegate  to  the  Secretary  of  War  any 
power  that  muat,  under  our  syBtem  of  gov- 
ernment, be  exclusively  exercised  either  by 
the  legislative  or  judicial  branch  of  the  gov- 
emmeDt;  that,  under  its  paramount  power 
to  regulate  conimeTce  on  and  over  the 
navigable  waters  of  the  United  States,  Con- 
gress could  require  that  such  waters  be 
freed  from  unreasonable  obstructions  to 
navigation;  that  the  statute  in  effect  pre- 
scribed the  general  rule,  applicable  to  all 
navigable  waters,  that  free  navigation 
should  not  be  hampered  by  unreasonable 
obstructions  arising  from  bridges  of  Insufli- 
eient  height,  width  of  span,  or  other  de- 
fects; that  instead  of  eserting  its  power  by 
direct  legislation  In  each  case  of  a  bridgt 
alleged  to  constitute  an  unreasonable  ob 
atruction  to  navigation.  Congress  charged 
the  Secretary  of  War  with  the  duty  of 
ff  eertaining,  in  each  case,  upon  notice  to  the 
2  parties  concerned,  whether  the  particular 
'  bridge  came  within  the  general  rule  pre' 
scribed;  that  any  other  method  was  impraC' 
ticable,  in  view  of  the  vast  and  varied  in- 
terests of  the  nation,  requiring  legislation 
from  time  to  time;  that  the  Secretary  of 
War,  proceeding  under  the  act  of  1S99, 
could  not  be  said  to  exercise  strictly  legii 
lative  or  judicial  power  any  more  than 
when,  upon  investigation,  the  head  of 
department  ascertains,  under  the  direction 
o(  Congress,  whether  a  particular  applicant 
for  a  peusion  1)elonged  to  a  class  of  per- 
sona who,  under  a  general  rule  prescribed 
by  Congress,  were  entitled  to  pensions;  and 
that  a  denial  to  Congress  of  authority,  i 
der  the  Constitiition,  to  del^ata  to  an 
ecutivfl  department  or  ol^cer  the  power 
determine  some  fact  or  some  state  of  things 
upon  which  the  enforcement  of  Its  enactment 
nay  depend,  would  often  render  it  impoasi' 
ble  or  Impracticable  to  conduct  the  public 
business,  and  to  successfully  carry  on  the 
operations  of  the  government. 

Z.  That  the  act  of  1B99  did  not  invest  the 
Secretary  of  War  with  arbitrary  powei 
the  premises,  since,  in  reference  to  any 
bridge  alleged  to  constitute  an  unreasonable 
obstruction  to  navigation,  be  was  bouni]^ 
before  making  any  decision  or  taking  flnal 
action,  to  notify  the  parties  interested  o! 
way  proposed  investigation  by  him,  give 
them  on  opportunity  to  b*  beard,  and  allow 
reasonable  time  to  make  such  alterations  as 
he  found  to  be  necessary  to  free  navigation. 
B.  That  to  require  alterations  or  changes 


in  a  particular  bridge,  within  a  specified 
time,  and  after  the  parties  have  been  heard, 
was  not  such  a  taking  of  private  property 
for  public  use  as  must,  under  the  Consti- 
tution, be  preceded  by  the  making  of  or 
sufficiently  securing  compensation  to  the 
owners  of  the  bridge. 

4.  That  although  the  Browneville  bridge 
vas  originally  constructed  under  the  author- 
ity of  the  commonwealth  of  Pennsylvania, 
and  may  not,  at  the  date  of  its  erection, 
have  been  an  illegal  structure  or  an  unrea* 
sonahle  obstruction  to  navigation  in  the 
ooodition,  at  that  time,  of  commerce  and  « 
navigation  on  the  Monongahela  river,  the  * 
bridge  must  be  taken  as  having  been'eon-  * 
stmcted  with  knowledge,  on  the  part  of  all, 
of  the  paramount  power  of  Congress  to  reg- 
ulate commerce  among  the  states,  and  sub- 
ject to  the  condition  or  possibility  that 
Congress  might,  at  some  time  after  its 
construction,  and  for  the  protection  or  bene- 
Gt  of  the  public,  exert  its  constitutional 
power  to  protect  free  navigation  as  it  then 
was  against  unreasonable  obstructions;  that 
the  mere  silence  of  Congress,  and  its  fail- 
ure to  directly  interfere  and  prevent  the 
original  construction  of  the  bridge,  under  Uw 
authority  of  Pennsylvania,  imposed  no  con- 
stitutional obligation  on  the  United  States 
to  make  compensation  for  subsequent 
changes  or  alterations  which  the  publie 
good  in  its  Judgment,  required  to  be  made. 

The  adjudged  cases  fully  sustain  the  judg- 
ment of  the  court  below.  We  are  asked  to 
consider  whether  the  opinion  In  Union 
Bridge  Co.  v.  United  SUtes,  201  U.  B.  364, 
Gl  h.  ed.  E23,  27  Sup.  Ct.  Rep.  367,— the 
case  upon  which  the  government  mainly  re- 
lies,— should  not  be  modified.  We  perceive 
no  reason  for  so  doing.  We  adhere  to  what 
was  said  In  that  case. 

It  is  urgently  insisted  that  tfae  defendant 
did  not  have  such  a  hearing  as  it  was  en- 
titled to  have  under  the  law  on  the  question 
whether  the  bridge  woe  in  fact  an  unrea- 
sonable obstruction  to  navigation.  This  ia 
a  mistake.  The  bridge  company  had  full 
notice  of  the  action  of  the  Engineer  officer, 
who,  under  the  order  of  the  Secretary  of 
War,  made  a  tentative  examination  of  the 
facts,  and  it  appeared  at  the  regular,  Onal 
hearing  before  that  ofticer,  with  liberty  to 
oontest  the  facts  and  introduce  any  evi- 
dence pertinent  to  the  case.  It  does  not 
appear  that  it  offered  any  evidence  that 
was  rejected.  It  was  not  subjected  to  any 
mode  of  procedure  that  interfered  in  any 
degree  with  a  full  and  fair  dtsdoeure  of 
the  material  facts.  The  Engineer  oQIcer, 
after  the  hearing  before  him, — the  bridgtt 
company  being  represented  at  the  hear- 
ing,— found  that  the  bridge  was  an  unrea- 
sonable obstruction  to  navigation.  He  ra- 
ported  to  the  Secretary   of  War  all   th* 
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fAoU  Out  were  ulduced  before  him,  and 
which  constituted  the  beaie  of  his  conclu- 
s  lion.  And  the  deoiaiou  of  the  Secretary 
■  was  based  on*the  facta  lo  reported  to  him. 
That,  it  must  be  assumed  on  this  record. 
It  does  not  appear  that  the  Secretary  dii- 
regarded  the  facta,  or  that  he  acted  ia  an 
arbitrary  manner,  or  that  he  pursued  any 
method  not  contemplated  by  Ccngrees.  It 
WM  not  for  the  jury  to  weigh  the  evidence 
and  determine,  according  to  thMr  judgment, 
a*  to  what  the  necessities  of  navigation 
required,  or  whether  the  bridge  was  an  un- 
reasonable obstruction.  The  jury  might  have 
differed  from  the  Secretary.  That  was  im- 
material; for  Congress  intended  by  its  legis- 
lation to  give  the  same  force  and  effect  to 
the  decision  of  the  Secretary  of  War  that 
would  hare  I>een  accorded  to  direct  action 
tif  it  on  the  subject.  It  is  for  Congress, 
under  the  Constitution,  to  regulate  the 
right  of  navigation  by  all  appropriate 
meuia,  to  declare  what  Is  necessary  to  be 
don*  in  order  to  free  navigation  from  ol)- 
struetion,  and  to  prescribe  the  way  in  whlcli 
tiM  question  of  obstruction  shall  be  deter- 
mined. Its  action  in  the  premises  cannot 
Im  reriaed  or  ignored  by  the  courts  or  by 
Juries,  except  that  when  it  provides  for  an 
inveitigation  of  the  facts,  upon  notice  and 
after  hearing,  before  final  action  Is  taken, 
the  courts  can  see  to  it  that  executive  of- 
fleers  eonform  their  action  to  the  mode  pre- 
•ortbed  by  Congren.  Learned  counsel  for 
the  defendant  suggests  some  extreme 
eases,  showing  liow  reckless  and  arbitrary 
might  be  the  action  of  executive  officers 
proceeding  under  an  act  of  Congress,  tlie 
•nforoement  of  which  affects  the  enjoymoit 
or  value  of  private  property.  It  will  he 
time  enough  to  deal  with  such  eases  as  and 
wlien  they  arise.  Suffice  it  to  say  that  the 
eoart«  have  rarely,  if  ever,  felt  themselves 
M  restrained  t^  technical  rules  that  they 
eould  not  find  eome  remedy,  eouslstent  with 
&s  law,  for  acts,  whether  done  by  govern- 
ment or  by  indivtdnal  persons,  that  violated 
natural  justice  or  were  hostile  to  the  funda- 
mental principles  devised  for  the  protection 
of  the  esBential  rights  of  property. 

We  find  no  error  of  law  in  the  record, 
and  the  judgment  must  be  afflrined. 
It  Is  BO  ordered. 

Ur.  Justice  Brewer  dissents. 

(HI  V.  8.  UT.) 

GmiXEKMO    ALVEBEZ    Y    6AKCHEZ, 

UNITED  STATES. 

Tbbatieb  (I  8*)— PaoTEonoiT  or  Pbopertt 
— 0T3A8I  Public  OrncEa. 
1.  The   proteclioa   accorded    to   the   prop- 


erty or  rights  of  private  individuals  by  the 
trea^  of  peace  with  Spain,  December  10, 
ISflS  (30  Stat,  at  L.  1754),  art.  8,  does  not 
extend  to  the  office  of  solicitor  of  the  courts 
of  first  instance  of  the  capital  of  Porto 
Rico,  lawfully  purchased  in  perpetuity, 
prior  to  the  occupancy  of  Porto  Rico  by  the 
military  authorities  of  the  United  States, 
and  the  cession  of  that  island  to  the  United 
States. 

[Bd.  Note.— For  other  cases,  see  Treatlas,  Dec 
Dig.  I  *.•] 

TsEATisa  (S  II*)— CowFUOT  with  Subbb- 

QDKitT  Statute. 

E.  An  act  of  Congress  passed  after  a 
trea^  takes  effect  must  be  respected  and 
enforced  despite  any  previous  or  existing 
treaty  provision  on  the  same  subject 

[Sd.  Note.— For  other  cases,  sea  Treatlra,  Dec. 
Dls.  I  !!,•] 

Bkirkitt  Douaiit  (f  86*)— Due  Pbocesb 

or  Law  —  Abous&ino  Quasi  Public 

OmoE— GoupxH  SATioM . 

3.  Congress  could,  by  the  act  of  April 
la,  IMO  (31  Stat,  at  L.  77,  79,  chap.  101), 
conflscate  without  compensation,  so  tar  as 
the  Federal  Constitution  Is  concerned,  the 
office  of  solicitor  of  the  courts  of  first  In- 
stance of  the  capital  of  Porto  Rico,  law- 
fully purchased  in  perpetuity,  prior  to  the 
occupation  of  Porto  Rico  by  the  military 
authorities  of  the  United  States,  and  the 
cession  of  that  island  to  the  United  States. 

CBd.  Nats.- For  othsr  cSMS,  see  Eminent  Do- 
Buln,  Dec  Die  I  ».*] 

[No.  99.] 

Submitted  January  11,  1910.    Decided  Feb- 
ruary 21,  1010. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  sustaining  a  demnmr 
to  the  complaint  In  an  action  to  recover 
from  the  United  States  the  value  of  the 
office  of  solicitor  of  the  courts  of  first  in* 
stance  of  the  capital  of  Porto  Rico,  held 
by  the  claimant  before  and  during  the  war 
with  Spain.    Affirmed. 

Bee  same  case  below,  42  Ct.  CI.  469. 

The  facts  are  stated  in  the  opinion. 

Hr.  B.  Hallet-Prevost  for  appellant. 

Assistant  Attorney  General  TbompaoD 
and  Mr.  Franklin  W.  Oolllne  for  appellee,  h 

*Hr.  Justioe  Harlan  delivered  the  opinion  ■ 
of  the  court: 

The  appellant,  an  inhabitant  and  oitinn 
of  Porto  Rico,  seeks  to  recover  from  the 
United  States  the  value  of  a  certain  office 
held  by  him  in  that  Island  before  and  during 
the  war  with  Spain,  of  which  office.  It  ia 
alleged,   be   was   ill^ally   deprived   by   the 
United   States.      A   demurrer   to   the   com-  » 
plaint  was  sustained  and  judgment  given  for  Jj 
the  United  States,  the*opinion  of  the  conrt  * 
of  claims  being  delivered  by  Chief  Justioe 
Peelle.    42  Ct  CI.  468,  472. 
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Th«  complaint,  vhich,  on  demurrer,  wia 
kdjudged  to  be  b»d,  preienta — using  RubsUn- 
tikllj'  the  words  at  the  complaint — the  fol- 
lowiDg  c&h: 

In  the  year  1878,  the  claimant,  Sanchez, 
purchased  from  one  Florenzio  Berrioa  y 
Lopes,  for  a  valuable  eoasideration,  the  of- 
fice known  as  "numbered  proeurador  [so- 
licitoT]  of  the  courts  of  first  inatance  of  the 
capital  of  Forto  Rico,"  at  Guafamo,  In  per- 
petuity, and  in  the  same  year  the  governor 
general  of  Forto  Rico  issued  a  proTisional 
imUnt  in  his  favor.  In  ISBl,  the  clatmaat's 
tenure  of  the  office  was  approved  and  con- 
firmeil,  and  a  final  patent  therefor  was  ia- 
«ued  by  the  King  of  Spain,  Id  accordance 
with  the  laws,  practice,  and  custom  of 
Spain  and  Porto  Rico  governing  the  sale, 
anrrender,  and  transfer  of  such  an  office. 
The  claimant,  it  is  alleged,  thereby  became 
veated  with  all  the  l^al  rights  and  privi- 
l^ee  appertaining  to  the  office. 

From  the  date  of  tha  provisional  patent 
issued  to  him  until,  as  will  be  presently 
atated,  he  was  deprived  of  his  offloe,  August 
81st,  1899,  the  claimant  exercised  all  the 
rights  and  privileges  belonging  to  the  office 
of  proeurador  or  solicitor.  Under  the  laws 
of  Spain  and  Porto  Rico,  it  will  be  assumed, 
the  office  was  transferable  in  perpetuity,  and 
Tested  the  incumbent  with  exclusive  rights 
and  privileges,  and,  as  a  consequence  there- 
of, the  claimant  was  entitled,  under  the 
laws  of  Spain  in  force  in  Porto  Rico,  dur- 
ing all  the  time  he  held  the  office,  to  perform 
its  dnties  and  receive  its  fees  and  emolu- 
mecte,  which,  prior  to  August  31st.  IBM, 
avenged,  it  is  alleged,  more  than  S200  per 
month,  of  which  he  could  not  be  legally  de- 
prived except  by  due  process  of  law. 

On  the  10th  day  of  December,  180S,  [30 
Stat,  at  L.  nS4},  a  treaty  of  peace  between 
th«  United  States  and  Spain  was  concluded, 
and  having  been  duly  ratified  by  the  respec- 
tive eonntries,  was  duly  proclaimed  April 
„  Jlth,  1S99.  The  treaty  contained  these  provi- 
jTSiona:  "Spain  cedes  to  the  Unlt«d  States 
■  the  island  of'Porto  Bico  and  other  iaUnde 
now  under  Spanish  sovereignty  fn  the  West 
Indies,  and  the  island  of  Gaum  In  the  Mari- 
anas or  Ladrones."  Art.  8.  "And  it  is 
hereby  declared  that  the  relinquishment  or 
eeuion,  as  the  case  may  be,  to  which  the 
preceding  paragraph  refers,  cannot  in  any 
respect  impair  the  property  or  ri^ta  which 
by  law  belong  to  the  peaceful  possession  of 
property  of  all  kinds,  of  provinces,  muniei- 
palitjes,  public  or  private  ettabliabmcnts, 
•odesiaatical  or  civic  bodies,  or  any  other 
SkSsodaUons  having  legal  capacity  to  acquire 
■ad  poasess  property  in  the  aforesaid  terri- 
tories renounced  or  ceded,  or  of  private  in- 
dividuals, of  whatsoever  nationality  sneh 
individuab  tamy  be."    ArL  8. 


A  military  government  was  organized  in 
Porto  Rico  and  was  maintained  there  from 
October,  1898,  up  to  and  after  April  30th, 
1600.  On  the  tatter  daU,  General  Davis, 
as  military  governor,  issued  what  is  known 
aa  general  order  134,  containing  these, 
among  other,  paragraphs:  "11.  The  office  of 
solicitor  ('proeurador')  is  abolished.  Those 
who  have  heretofore  practised  as  such  before 
any  court,  and  are  of  good  repute,  sliall,  in 
default  of  lawyers,  have  the  right  to  be  ap- 
pointed municipal  judges  or  clerks  of  mu- 
nicipal courts.  12.  Hereafter,  litigants  who 
do  not  appear  personally  shall  be  represent- 
ed before  the  supreme  court  and  district 
courts  exclusively  by  a  lawyer,  no  powers 
of  attorney  being  necessary  therefor;  it 
shall  be  the  duty  of  the  courts  to  suspend 
from  the  practice  of  his  profession  any  law- 
yer who  shall,  without  authority,  assume  to 
represent  a  litigant;  but  this  shall  not  af- 
fect the  civil  or  criminal  liability  which 
Buch  lawyer  may  thereby  Incur,  In  the  mu. 
nlcipal  courts,  litigants  may  represent 
themselves  or  may  be  represented  by  an  at- 
torney In  fact,  resident  of  the  place.  13. 
For  the  purpose  of  conducting  tbe  proceed* 
ings,  lawyers  may  make  use  of  such  agents 
as  they  may  by  writing  designate  to  the 
court."  That  order  was  issued  without  no- 
tice to  claimant  and  without  any  complaint 
being  made  aa  to  the  manner  in  which  ha 
was  eKercising  his  rights  or  discharging  his  ^ 

*0n  the  ISth  day  of  April,  IQOO,  Congreaa  ■ 
passed  (to  take  effect  May  Ist,  1900)  what 
is  known  as  the  Foraker  act,  temporarily  to 
provide  revenues  and  civil  government  for 
Porto  Rico,  and  for  other  purposes.  That 
act  contained  this  provision;  "Sea  8.  That 
the  laws  and  ordinances  of  Porto  Rtco  now 
in  foroe  shall  continue  in  full  force  and  ef- 
fect, except  as  altered,  amended,  or  modified 
hereinafter,  or  as  altered  or  modified  by 
military  orders  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  aa  the 
same  are  not  inconsistent  or  In  conflict  with 
the  statutory  laws  of  the  United  States  not 
locally  inapplicable,  or  the  provisions  here- 
of, until  sltered,  amended,  or  repealed  by 
the  legislative  authority  herrinafter  pro- 
vided for  Porto  Rico,  or  by  act  of  Con- 
gress of  the  United  State*."  31  SUt.  at 
L.  77,  79,  chap.  191. 

The  reasonable  value,  tbe  claimant  al- 
leges, of  the  "transferable"  or  "numbered 
proeurador  of  the  courts  of  first  instance  of 
the  capital  of  Forto  Rico,"  in  perpetuity, 
was  (50,000,  for  which  amount  he  asks  judg- 
ment. No  compensation  has  ever  been 
made  to  claimant  for  the  loss  of  his  office, 
and  no  action  has  been  taken  on  his  preeent 
claim,  either  by  Congress  or  by  any  depart- 
ment of  the  United  States  government. 
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Bnoh  ii  tha  cue  nutda  b^  Uw  eUlmHit  n 
hia  (wtitiun. 

Tha  cl&imaiit  prooeeda  In  hia  petition  on 
the  ground  that  tha  effect  of  the  8th  aec- 
tioD  of  the  ftct  of  Congreaa  of  April  12th, 
1900,  waa  to  confiacate,  flnallj  and  effectual- 
ly, ifithout  compel] aation  to  bim,  the  office 
which  be  claima  to  have  lavfutly  purchased 
in  perpetui^,  prior  to  tbe  oecupation  of 
Porto  Rico  b;  the  milit«r7  forces  of  the 
United  States,  and  the  ceision  ol  that  island 
to  this  country;  which  confiscation,  hi 
sists,  could  not  have  been  legally  done  ^ 
out  Tiolating  the  treaty  between  the  United 
8t«tes  and  Spain  which  was  in  force  when 
the  act  of  1900  was  passed. 

We  do  not  thinlc  that  the  present  claim 
is  covered  by  the  treaty.     It  la  true  that  a 
a  treaty  n^otiated  by  tbe  United  States 
H  part  of  the  aupreme  law  of  tbe  land,  and 
*  that  it  iB*espreuly  provided  in  the  treaty 
in  question  that  it  "can^ot  in  any  respect 
impair  the  property  or  rights  which  by  law 
beliMig  to  the  peaceful  possession  of  prop- 
arty  of  all  kinds    ...    of  private  indi- 
viduals."    But,    clearly,    those    provisiona 
have  DO  reference  to  public  or  quasi  publi 
stations,  the  functions  and  duties  of  which 
it  is  tha  province  of  government  to  r^ulata 
or  control  for  the  welfare  of  the  people,  < 
where  the  incumbenta  of  Buch  atationa 
permitted,  while  in  the  discharge  of  their 
dntiea,  to  earn  and  receive  emoluments 
fees  for  services   rendered  by  them.     1 
words  in  the  treaty,  "property    .    .    . 
private  individnals,"  evidently  referred  to 
ordinary  private  property,  of  present,  ascer- 
tainable valne,  and  capable  of  being  trani- 
terred  between  man  and  man. 

When  the  United  Statea,  in  the  progress 
of  the  war  with  Spain,  took  firm,  military 
poaseaeion  of  Porto  Rico,  and  tha  sovereignty 
of  Spain  over  that  island  and  its  inbabit- 
anta  and  their  property  waa  dliplacod,  the 
United  States,  the  new  sovereign,  found  that 
soma  persons  claimed  to  have  purchased,  to 
hold  in  perpetuity,  and  to  be  entitled,  witb- 
ont  regard  to  tbe  publio  will,  to  discharge 
the  duties  of  certain  ofGces  or  positions 
which  were  not  strictly  privete  positions 
in  which  the  public  had  no  interest.  Tbey 
were  olGcea  of  a  quasi  public  nature,  in 
that  the  incumbents  were  officers  of  court, 
and  in  a  material  sense  connected  with  the 
administration  of  justice  in  tribunals  creat- 
ed t^  govemment  for  the  benefit  of  the  pub- 
lic. It  Is  inconceivable  that  the  United 
States,  when  it  agreed  In  the  treaty  not  to 
Impair  tbe  property  or  righta  of  private  in- 
dividuals, intended  to  recognize,  or  to  feel 
Itself  bound  to  recognize,  tbe  salabllity  of 
•neh  positions   in   perpetuity,  or  to  m  re. 


■triet  its  sovereign  authority  that  it  could 
not,  conajttcntly  with  the  treaty,  aboliafa  k 
system  that  waa  entirely  foreign  to  the  con- 
ceptions of  the  American  people,  and  incon- 
sistent with  the  spirit  of  our  institutions. 
It  is  true  that  Congress  did  not,  we  assume, 
intend  by  the  Foraker  act  to  modify  the^ 
treaty,  but,  if  that  act  were  deemed  incon-  *- 
sistent  with  the  treaty,  tbe  act  would'pre-* 
vail;  for  an  act  of  Congreai,  passed  after  a 
treaty  takes  effect,  must  be  respected  and 
enforced,  despite  any  previous  or  existing: 
treaty  provision  on  the  same  subject.  3, 
Ribas  y  Hijo  v.  United  States,  ISl  U.  S. 
31S,  324,  46  L.  ed.  9»4,  908.  24  Sup.  Ct.  Rep. 
T2T,  and  authorities  cited.  If,  originally, 
the  claimant  lawfully  purciiased,  in  per- 
petuity, the  office  of  solicitor  (procurador) 
and  held  it  when  Porto  Rico  was  acquired 
by  the  United  States,  he  Bci^uired  and  held 
it  subject,  necesaarily,  to  tlie  power  of  th» 
United  States  to  abolish  it  whenever  it  con- 
ceived that  the  public  interest  demanded 
that  to  be  done.  The  intention  of  Congreaa 
in  relation  to  the  office  of  solicitoT  or  pro- 
curador by  the  Foraker  act  cannot  be  doubt- 
ed, — indeed,  ita  abolition  by  Con^freaa  is  mad» 
the  ground  of  the  present  action  and  claim. 
Upon  the  acquisition  of  Porto  Bico,  that  is- 
land was  placed  under  military  government,, 
subject,  nntil  CongTesa  acted  in  the  prem- 
ises, to  the  authority  of  the  President  aa 
Commander  in  Chief  acting  under  the  Con- 
stitution and  laws  of  the  United  States. 
Porto  Rico  was  made  a  department  by  wder 
of  tha  Preaident  on  the  18th  of  October,  IS03. 
By  hia  sanction,  it  must  be  presumed,  gener- 
al order  No.  134  was  made,  abolishiag  tb* 
office  of  solicitor  or  procurador.  That  order 
was  reco;;nized  by  Congress,  if  such  recogni- 
tion was  essential  to  its  validity,  when 
Congress,  by  tbe  Foraker  act  of  1900,  pro- 
vided that  the  laws  and  ordinances  of  Porto 
Rico,  then  in  force,  should  continue  in  full 
force  and  effect,  e»oept  "as  altered  or  modi- 
fied by  military  orders  In  force"  when  that 
act  was  passed.  It  is  clear  that  claimant 
is  not  entitled  to  be  compensated  for  his 
office  by  the  United  Stat^  because  of  it* 
:iss  of  an  authority  unquestionably 
possessed  by  it  aa  the  lawful  sovereign  of 
the  island  and  ita  inhabitants.  Tbe  aboli- 
tion of  the  office  waa  not,  we  think,  in  viola- 
tion of  any  provision  of  the  Constitution, 
did  it  infringe  any  right  of  property 
which  the  claimant  eonid  assert  *■  against 
the  United  States.  See  CKRetlly  de  Camara 
v.  Brooke,  809  U.  S.  K,  49,  S2  L.  ed.  876, 
6TT,  88  Sup.  Ct.  Rep.  489.  The  judgment 
of  the  Court  of  Claima  miiat  be  affirmed. 
It  is  so  ordered. 
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National  Bahk— Ultra  Vibka  as  Dk- 

nHBE. 

A  national  bank  which,  in  pursuance  of  a 
previous  agreement  with  its  debtor,  that  lie 
will  derote  to  the  diicharge  of  his  indebted- 
neu,  a  part  of  the  proceeds  of  a  loan  to  be 
obtained  b7  bim  from  another  bank,  re- 
quests the  making  of  such  loan,  and  guaran- 
tees its  payment  at  maturity,  must  account 
to  the  lending  banlc  for  the  aum  which  It 
receivea  for  i&  own  use  in  the  execution  of 
tha  agreement,  even  though  such  guaranty 
!■  b^nd  it*  powers  under  the  national 
banking  statu  tee. 

tBd.    Hots.— FVir   otber    cksm,    ■••   Banki   ind 
Baoktns.   D«c.   Dig.   1  2<1.*] 
[No.  11 3.  J 

Argued  January  27,  29,  1910.    Decided  Feb- 
ruar7  2],  IBIO. 

IN  EBROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty of  New  York,  to  review  a  judgment  en- 
tered punruant  to  the  mandate  of  the  Court 
of  Appeals  of  that  state,  which  had  reversed 
a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirm- 
ing a  judgment  of  the  Supreme  Court  at 
Special  Term,  which  dismissed,  o;i  de- 
murrer, an  action  to  recover  from  a  na- 
tional bank  a  sum  of  money  received  by  it 
out  of  the  proceeds  of  a  loan  made  by  an- 
other bank  to  a  debtor  of  the  defendant 
bank,  at  its  request,  and  upon  ita  guaranty. 
Affirmed. 

See  same  case  below,  in  court  of  appeals, 
leo  N.  Y.  417,  as  N.  E.  470;  In  supreme 
court,  110  App.  Div.  404,  101  N.  Y.  Supp. 
J0a7;  119  App.Dlv.  889,  105  N.Y.Supp.  1105. 

The  facta  are  stated  in  the  opinion. 

Hessra.  John  A.  Oarver  and  James  M. 
Beck  for  plaintiff  in  error. 

Messrs.    Johit    W.    Hnlchlneon,    Jr., 
JqIIus  M.  Mayer,  and  H.  Snowden  Mar- 
0  shall  tor  defendant  in  error. 
e 

•     *Ur.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  waa  commenced  in  tlie  Su- 
preme court  of  New  York  by  the  receiver  of 
the  Cooper  Exchange  Bank,  a  New  York  cor- 
poration, against  tite  CitiieDs'  Central  Na- 
tional Bank  of  New  York,  a  naUonai  bank 
eorporation  formed  by  the  consolidation 
(Rev.  StaL  Jf  6220  and  6221,  U.  S.  Comp. 
Stat.  1001,  p.  3603),  of  the  Centra)  Na- 
tional Bank  of  the  city  of  New  York  with  the 
National  Citizens'  Bank  of  the  same  city. 
Ths  aetion  was  dismissed  on  demurrer  to  the 


compliant,  and  that  judgment  i 

in  the  appellate  division.    IIA  App.  Div.  404, 

101  N.  Y.  Supp.  1027.    But  on  writ  of  error 

to  the  highest  court  of  New  York,  the  judg- 
ment was  reversed  [190  N.  Y.  417,  83  N.  E. 
470),  and  the  cause  was  remitted  to  the  su- 
preme court  of  that  state  for  judgment  in 
accordance  with  the  opinion  of  tlie  former 

The  complaint  alleges — 

That  the  defendant,  the  Citizens'  Central 
National  Bank  of  New  York,  by  the  consoli- 
dation referred  to,  acquired  all  the  assets 
and  became  subject  to  the  liabilities  of  the 
Central  National  Bank  of  that  city. 

That  on  and  prior  to  January  4th,  1904, 
one  Michael  Samuels  was  indebted  to  the 
Centra]  NatJooal  Bank  In  the  sum  of  (10,- 
000. 

That  "at  the  instance  and  request  of 
Samuels,  trading  under  the  name  of  Mikael 
Samuels  &  Company,  and  the  Central  Ha- 
(tonal  Bank  of  the  oily  of  Neto  York,"  the 
Cooper  Exchange  Bank  loaned  and  advanced 
to  the  former  the  sum  of  912,000,  Samuels  ^ 
executing  hia  written  obligation,  dated  Janu-  § 
ary  4th,*1604,  to  return  or  repay  the  same  * 
on  or  before  four  months  after  date  with  in- 
terest, and  at  the  lame  time,  the  Central  Na- 
tional Bank  of  the  city  of  New  York,  under 
seal,  executed  a  written  guarsiaty  for  the 
payment  of  the  debt,  i*  follows;  "For  and 
in  consideration  of  tl  and  other  good  and 
valuable  considerations,  the  Central  Nation- 
al Bank  of  the  city  of  New  York  hereby 
guarantees  to  the  Cooper  Exchange  Bank 
the  payment  at  maturity  of  a  loan  of  tl2,* 
000,  made  this  day  to  Mikael  Samuels  & 
Company  by  the  Cooper  Exchange  Bank." 

Tliat  previous  to  the  obtaining  of  said 
loan  of  S12,000,  Samuels  "agreed  with  the 
said  Central  National  Bank  to  pay  to  it  the 
said  sum  of  tlO.OOO  of  the  taid  Vt,000  a« 
obtained,  and  the  said  loan  was  obtained 
by  the  said  Mikael  Samuels  and  was  guar- 
anteed by  the  said  Central  National  Bank 
tn  order  that  the  said  Central  Natiofiat 
Bank  might  obtain  t)t«  said  turn  of  $10,000, 
which  it  did  receive  and  which  was  owed  to 
it  by  the  said  Samuels." 

That  previous  to  the  maturity  of  the  loan, 
namely,  on  January  30th,  1904,  only  a  few 
weeks  after  the  loan  was  made,  Samueta  was 
adjudged  a  bankrupt.     And — 

That  no  part  of  said  loan  had  ever  been 
paid,  except  $1,000,  which  was  paid  April 
7  th,  1908. 

The  court  of  appeals  of  New  York — Cnl- 
len,  Ch.  J.,  delivering  the  opinion — held 
and  the  counsel  for  the  Cooper  Exchange 
Bank  conceded  in  that  eourt,  that  no  recov- 
ery could  be  bad  against  the  guaranteeing 
bank  in  excess  of  the  amount  actually  re- 
ceived by  it  out  of  the  912,000  loaned,  as 
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above  stated.  190  N.  T.  417,  S3  N.  E.  470. 
The  case  being  remitted    to    the    inferior 

■tate  court,  judgment  wa«  therefor  rendered 
■gainst  the  defendant  onlf  for  $10,000,  with 
interest  from  January  4th,  1S04,  with  costs 
in  all  courts. 

The  plaintiff  in  error  inslste  that  the  guar- 
ftj  giveo  bj  the  Central  National  Banlc 
to  the  Cooper  Exchange  Banic  was  bejond 
gi  its  power,  was  in  violation  of  the  national 
g  banlcing  exA,  and,  therefore,  oonid  not  be 
*  made  the  foundation  of  aii*action  against  the 
guarantor  bank.  But  this  action  need  not  l>e 
regarded  as  one  on  the  written  contract  of 
guaranty,  but  as  based  on  an  implied  oon- 
tn«t  between  the  Cooper  Excliange  Banlc 
and  the  Central  National  Bank,  whereby  the 
latter,  under  the  circumstance!  disclosed 
by  the  record,  came  under  a  duty  to  account 
to  the  former  for  the  tlO.OOO  of  the  tit, 
000  actually  paid  to  Samuels  at  its  recusal 
md  on  it*  guaranty.  The  law  would  lie  very 
impotent  to  do  justice  if  it  could  not,  under 
thoM  circumstances,  and  without  Tlolating 
established  legal  prineiplea,  compel  the  Cen- 
tral National  Bank  to  recognize  and  dls- 
eharge  that  duty.  Samuels  owed  the  Central 
National  Bank  $10,000,  and— with  knowl- 
edge, perhaps,  of  hla  financial  condition — he 
waa  put  forward  by  that  bank  to  obtain  (12, 
000  from  the  Cooper  Exchange  Bank,  so  that 
It  could  get  tlOfiOO  tMt  of  thai  mm,  for  its 
own  uae.  The  circumstances  show  that  the 
latter  bank  would  not  have  loaned  the  mon- 
ey to  Samuels  exoept  at  the  request  and  on 
the  guaranty  of  the  Central  National  Bank. 
All  this,  it  may  be  observed,  occurred  under 
a  previous  agreement  between  the  Central 
National  Bank  and  Samuels,  that  that  bank 
«■•  to  have  «10,000  of  the  (12,000  in  dis- 
dtarge  of  its  claim  upon  him.  In  short, 
the  Central  National  Bank,  by  means  of  the 
device  menUoned,  got  $10,000  of  the  mon- 
ey of  the  Cooper  Exchange  Bank  for  ita  own 
vse,  and  having  used  it  for  Its  own  benefit, 
H  now  seeks  to  avoid  liability  therefor, 
upon  the  ground  that  it  was  not  allowed 
1^  the  law  of  its  creation  to  execute  the 
guaranty  in  question.  We  know  of  no  ad- 
judged ease  that  stands  in  the  way  of  relief 
bdng  granted  as  asked  by  the  plaintiff.  But 
there  are  many  that  will  authorize  such  re- 
Uef. 

In  Logan  County  Nat.  Bank  v.  Townsend, 

130  U.  S.  07,  74,  3fi  L.  ed.  107,  110,  11  Sup. 

Ct  Bep.  400,  it  appears  that  a  national  bank 

purchased,  at   a   stipulated   price,   certain 

municipal  bonds,  which  it  agreed  to  return 

to  the  seller  upon  demand,  or  replace  them 

at  the  same  or  a  less  price.     Demand  was 

subsequently  made  on  the  bank  to  return  or 

n  replace  the  bonds  according  to  the  agree- 

%  atent.    But  it  f^led  to  do  either,  and  when 

'  sued  for  the  value  of  the  bonds  it'pleaded. 


as  a  defense,  the  absence,  under  the  law  of 
ita  creation,  of  auf  authority  or  power  on 
ita  part  to  make  the  at>ove  contract.  Thti 
court  said:  "If  it  be  asBumed,  in  accordance 
with  the  bank's  contention,  that  it  was 
without  power  to  purchase  these  bonds,  to 
be  replaced  to  the  plaintiff,  on  dun  and,  the 
question  would  still  remain,  whether,  not- 
withstanding the  act  of  Congress  defining 
and  limiting  its  powers,  it  was  exempt  from 
liability  to  the  plaintiff  for  the  value  of  the 
bonds,  if  it  refused,  upon  demand,  to  replace 
or  surrender  them  at  the  same  or  a  less 
price.  .  .  ,  And  from  the  time  of  such  de- 
mand and  Its  refusal  to  return  the  bonds  to 
the  vendor  or  owner,  it  becomes  liable  for 
their  value  upon  grounds  apart  from  th« 
contract  under  which  it  obtained  them.  It 
could  not  rightfully  bold  them  under  or  by 
virtue  of  tlie  contract,  and,  at  the  same 
time,  refuse  to  comply  with  the  terms  of 
purchase.  If  the  bank's  want  of  power,  un- 
der the  statute,  to  make  such  a  contract  of 
purchase,  may  be  pleaded  in  bar  of  all  claims 
againat  it  based  upon  the  contract, — and 
we  are  assuming,  for  the  purposes  of  this 
ease,  that  it  may  t>e, — it  is  bound,  upon  de- 
mand, accompanied  by  a  tender  back  of  tlie 
price  it  paid,  to  surrender  the  bonds  to  Its 
vendor.  The  bank.  In  this  case,  insisting 
that  it  obtained  the  bonds  of  the  plaintiff 
in  violation  of  the  act  of  Congress,  la  bound, 
upon  being  made  whole,  to  return  them  to 
him.  No  exemption  or  immunity  from  thii 
principle  of  right  and  dufy  is  given  by  the 
national  banking  act.  The  obligation  to  do 
jugtlee,'  thia  court  said  in  Marsh  v.  Fulton 
County,  10  Wall.  670,  684,  19  L.  ed.  1040, 
1043,  'resta  upon  all  persons,  natural  and 
artificial;  and  if  a  countf  obtains  the  money 
or  property  of  others  without  authority,  the 
law.  Independently  of  any  statute,  will  com- 
pel  restitution  or  compensation,' " 

The  case  of  Aldrich  v.  Chemical  Nat. 
Bank,  176  U.  a  018,  44  L.  ed.  611,  20  Sup. 
Ct.  Rep.  49S,  is  equally  in  point.  A  vice 
president  of  a  national  banlc,  without  au- 
thority from  It,  borrowed  money  from  an- 
other national  bank,  and  placed  the  amount 
in  still  another  bank  to  the  credit  of  the 
bonk  which  he  assumed  to  represent  in  the  ^ 
transaction.  The  national  bank  in  whose  g 
name  the* money  was  deposited  drew  the* 
money  out  by  check  and  applied  it  in  dis- 
charge of  ita  own  valid  obligations;  and 
when  it  was  sought  to  hold  It  liable,  the 
defense.  In  part,  was  that  the  original  bor- 
rowing was  not  only  unauthorized  by  it, 
but  was  In  violation  of  the  national  banking 
act.  Upon  an  extended  review  of  the  au- 
thorities, this  court  said:  "As  tbe  monc^ 
of  the  Chemical  Bank  was  obtained  under  a 
loan  ne^tiated  by  the  vice  president  of  the 
Fidelity  Bank,  who  assmned  to  represent  it 
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ia  tha  tranuetloii,  uid,  u  the  Fidelity  Bank 
nMd  the  moncry  ao  obtained  in  its  basking 
buiinMs  and  for  ita  own  benefit,  the  latter 
bank,  having  enjoyed  the  fruiti  of  the  trans- 
action, cannot  avoid  accountability  to  the 
New  York  bank,  even  if  it  were  true,  as  con- 
tended, that  the  Fidelity  Bank  could  not, 
eoDBiatently  with  the  law  of  ita  creation, 
have  itself  borrowed  the  money.  ...  If 
the  latter  bank  In  this  way  used  the  money 
obtained  from  the  Chemical  Bank,  it  ia 
under  an  implied  obligation  to  pay  it  back 
or  account  for  it  to  the  New  York  bank.  It 
cannot  etcape  liability  on  the  ground  merely 
that  it  wM  not  permitted  by  iti  charter  to 
obtain  money  from  another  bank.  Suppoae 
tbe  Fidelity  Bank,  by  ita  check  upon  the 
Chemical  Bank,  had  drawn  the  whole  $300,- 
000  at  one  time,  and  now  had  the  money 
In  ita  poueaiion,  uunaedT  It  would  not 
be  allowed  to  hold  the  money  even  if  it  were 
without  power,  under  ita  charter,  to  have 
borrowed  it  from  the  Chemical  Bank  for  use 
in  ita  buaineas.  Or  auppoae  a  national  bank, 
in  Tiolation  of  the  act  of  Congress,  takes  as 
security  for  a  loan  made  by  it  a  deed  of 
trust  of  real  estate,  and  aubaequently  causes 
the  property  to  be  sold  and  the  proceed*  ap- 
plied In  payment  of  ita  claim  against  the 
borrower,  a  surplus  being  left  In  its  hands, 
which  it  uaea  in  Ita  buaineas  or  in  discharge 
of  its  obligations.  If  sued  by  the  borrower 
for  the  amount  of  auch  surplus,  could  the 
bank  successfully  reaiat  payment  upon  the 
ground  that  the  atatuta  forbade  it  to  make 
a  loan  of  money  on  real  estate  security  T 
Common  honefl^  require*  this  question  to  be 
^  answered  in  the  negative.  But  it  could  not 
g  be  so  answered  if  it  be  true  that  the  Fidelity 
•  Bank  eould*u*e  In  ita  business  and  for  its 
benefit  money  obtained  by  one  of  its  officers 
from  another  bank,  under  tbe  pretense  of  a 
loan,  and  be  discharged  from  liability  there- 
for upon  the  ground  that  it  eould  not  itself 
have  directly  borrowed  from  the  other  bank 
tha  money  so  obtained  and  used.  There  is 
nothing  In  tbe  acta  of  Congreaa  authorizing 
or  permitting  a  national  bank  to  appropri- 
ate and  use  the  money  or  property  of  otbera 
far  its  benefit  without  liability  for  »o  do- 

Thesa  tIsws  are  supported  by  many  other 
adjudged  easea.  In  Central  Transp.  Go.  t. 
Pullman's  Palace  Car  Co.  130  V.  S.  U,  SO, 
S5  L.  ed.  56,  68,  11  Sup.  Ct  Bap.  4TS,  the 
eonrt,  speaking  by  Mr.  Justice  Gray,  said: 
"A  contract  ultra  vireM  being  unlawful  and 
iroid,  not  because  it  Is  In  Itself  immoral,  but 
baeanse  tbe  corporation,  by  tbe  law  of  its 
enation,    is    Incapable  of  making    it^  the 


courts,  while  refusing  to  malnti^n  any  a^ 
tion  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so 
Far  as  could  be  done  consistently  with  adher- 
ence to  law,  by  permitting  property  or  mon- 
ey, parted  with  on  the  faith  of  the  unlawful 
contract,  to  be  recovered  back,  or  compensa- 
tion to  be  made  for  it.  In  auch  case,  however, 
tbe  action  is  not  maintained  upon  the  un- 
lawful contract,  nor  according  to  its  terms, 
but  on  an  implied  contract  of  the  defendant 
to  return,  or,  failing  to  do  that,  to  make 
compensation  for,  proper^  or  money  which 
it  has  no  right  to  retain.  To  mcLintain  such 
an  action  is  not  to  affirm,  but  to  disaffirm, 
the  unlawful  contract."  So,  in  Fullmon'a 
Car  Co.  V.  Central  Transp.  Co.  171  U.  S. 
138,  lEl,  43  L.  ed.  lOS,  114,  IB  Sup.  Ct. 
Rep.  808,  the  court,  speaking  by  IJr.  Justice 
Peckham,  said:  "The  right  to  a  recovery 
of  the  property  transferred  under  an  illegal 
contract  is  founded  upon  the  implied  promise 
to  return  or  to  make  compensation  for  it."  » 
Other  cases  are  cited  in  the  margin.f  ^ 

■We  need  not  go  farther.  It  ia  entirely  ■ 
clear  that  the  judgment  againat  tbe  defend- 
ant hank — which  came  into  tbe  possession  of 
the  property,  and  was  subject  to  the  liabili- 
ties, of  the  Central  National  Bank — was 
consistent  with  sound  legal  principles  and 
was  intrinsically  right,  even  if  the  guaran- 
ty in  question  ws*  beyond  the  power  of  tha 
guaranteeing  bank,  under  the  national  bank- 
ing statutes.  Whatever  may  be  aaid  as  to 
the  validity  of  the  written  guaran^,  now  al- 
leged to  be  illegal,  the  judgment  can  be  sup- 
ported as  based  wholly  on  the  implied  con- 
tract, which  made  it  the  duty  of  the  Central 
National  Bank,  under  the  facts  diacloaed,  to 
account  to  the  Cooper  Exchange  Bank  for 
the  money  obtained  from  the  latter  in  exe- 
cution of  the  agreement  made  by  the  former 
with  tha  borrower. 

The  judgment  must  be  affirmed. 

It  ia  so  ordered. 


tMerchants'  Nat  Bank  ▼.  State  Nat. 
Bank,  10  Wall.  004,  041,  10  L.  ed.  1008, 
1018;  United  States  v.  State  Nat.  Bank,  90 
U.  B.  30,  36,  24  L.  ed.  647,  048;  Louisiana 
T.  Wood,  102  V.  S.  2S4,  20  L.  ed.  i63;  Park- 
eraburg  t.  Brown,  106  U.  S.  487,  BOS,  27 
L.  ed.  238,  249,  1  Sup.  Ct.  Bep.  442;  Logan 
County  Nat.  Bank  t.  Tovrasend,  189  U.  S.  67, 
74,  78,  3S  L.  ed.  107,  110,  112,  11  Sup.  Ct 
Rep.  496;  Ditty  t.  Dominion  Nat  Bank,  22 
C.  C.  A.  376,  43  U.  8.  App.  613,  616,  7S  Fed. 
760;  Atlantic  Cotton  M:ills  v.  Indian  Or- 
chard Mills,  147  Mass.  268,  S  Am.  St.  Rap. 
608,  17  N.  E.  466;  Perkins  t.  Boothby,  71 
Me.  04,  07 ;  Bank  of  Lakin  t.  National  Bank; 
67  Ean.  183,  46  Fao.  687. 
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(M  II.  S.  117.) 
VILLIAM  WOODSIDB,  PUT.  In  Irr^ 


OouOTB  (I  328*)— jDRisDiCTioif  —  Assiam. 

IfKKT      TO      AaOBIOATB      jDBIBDICnOHAL 
AllOUIIT. 

Claims  or  demands  assigned  tor  collac- 
tfon  only,  the  assignors  remaining  the  ' 
lute  onners,  and  paying  pro  rata  tin 
penses  of  collection,  including  costs  and  at- 
torneys' fees,  cannot  be  added  to  the  amount 
of  tM  assignee's  ovn  claim  to  create  an 
amount  in  dispute  in  excess  of  $2,000,  for 
the  express  purpose  of  enabling  suit  to  be 
brought  in  a  Federal  circuit  court. 

tea.  Nate.— For  othtr  cbh».  ip*  CaurU 
DEC   tl  Saa-tK;     Dm.   Dig.    |  32S.-] 

[No.  S6.] 

Argued   December   9,    1909.      Decided    Feb- 
niaty  21,  ISIO. 

IN  ERROR  to  the  Crcult  Court  of  the 
United  States  for  the  Northern  District 
«f  Iowa  to  review  k  Judgment  dismisi 
for  want  of  the  jurisdictional  amount  in 
eontroTerey,  an  action  founded  on  the  fail- 
are  of  the  dfrectora  of  a  corporation  to  flie 
HI  annual  report.    Afflrmed. 

Sea  same  case  below,  142  Fed.  617. 

The  facts  are  stated  in  the  opinFon. 

Uesars.  Joha  R,  Smith  and  Hartley  B. 
Woods  for  plaintiff  in  error. 

Uessrs.  J.  W.  Jamison,  H.  J.  Witliam- 
■Mi,  and  J.  H.  Hughes  for  defendant*  in 


*    *Mr.  Chief  Justice  Puller  delivered  the 
opinion  of  the  court: 

This  was  an  action  to  recover  of  defend- 
ants, as  directors  of  the  Neptune  Mining 
Cfmipany,  a  Colorado  corporation,  the  sum 
tf  (S,600  as  the  aggregate  amount  of  claims 
W  demands  of  the  plaintiff  and  of  thirty 
other  persons,  Anns,  or  corporations  against 
the  mining  company,  whieh  had  been  aa- 
■Igned  to  the  plaintiff. 

The  liabilitj  was  asserted  to  arise  under 
the  requirement  of  the  act  of  April  6,  1901, 
•f  Colorado,  which  required  annual  reports 
to  be  filed  by  all  corporations  with  the 
secretary  of  state  for  Colorado  within  sixty 
days  after  the  lat  day  of  January  in  each 
year  as  to  matters  designated  In  the  statute, 
and  which  provided:  "If  any  such  corpora- 
tion shall  fail,  refuse,  or  omit  to  file  the  an- 
nual report  aforesaid,  and  to  pay  the  fee 
preaeribed  therefor  within  the  time  above 
prttscribed,  all  the  officers  and  directors  of 
•aid  oorporatioii  shall  be  jointly  and  sever- 
aUy  and  individually  liable  for  all  debts  of 
■ooh  MTporation,  joint  stock  company,  or' 


association  that  shall  be  contracted  during 
the  year  next  preceding  the  time  when  such 
reports  should  by  this  section  have  been 
made  and  Sled,  and  until  such  report  shall 
be  made  and  Aled."  And  it  was  averred  that 
no  annual  report  was  filed  by  or  for  said 
corporation,  the  Neptune  Mining  Company, 
within  sixty  days  from  and  after  January 
I,  1903, 

The  complaint  set  out  the  various  items  (^ 
of    indebtedness    incurred    by    the    mining  ^ 
company,  which,  it  was  alleged,  had  been***-  • 
signed   to   William   Woodside  for  collection 
only,  with  the  agreement  that  each  of  the 
several  assignors  should  remain  the  absolute 
owner  of   his   or   their  claims,   and   should 
contribute  his  proportion  of  the  expenses  of 
collection  of  the  same,  including  costs  and 
attorneys'  tees,  and  It  was  agreed  that  the 
said  several  assignors  have  ever  since  been 
and  now  are  the  exclusive  owner*  of  their 
several  claims,  and  that  said  William  Wood- 
aide  has  no  interest  whatever  in  any  of  the 
claims  so  assigned. 

The  ease  coming  on  for  trial,  a  Jury  was 
duly  waived  and  the  oause  submitted  to  the 

The  court  found  that  the  plaintiff  was  not 
the  owner  of,  or  the  real  party  in  interest 
in,  any  of  the  claims  against  the  mining 
company  that  had  been  assigned  to  him; 
that  the  amount  of  his  own  claim  against 
the  company  was  only  I1S2.36;  and  that 
the  amount  of  none  of  the  separate  claims 
of  the  others  assigned  to  him  sxoeeded  $060, 
while  some  were  less  than  flOO;  that  th« 
claims  other  than  his  own  were  assigned  to 
plaintiff  for  the  purpose  of  collection  only; 
that  he  paid  no  consideration  therefor,  and 
that  said  assigned  claim*  or  demands  in  fact 
remained  the  property  of  the  different  as- 
signor* thereof,  who  were  paying  pro  rata 
the  expense*  of  prosecuting  the  action ;  that 
if  plaintiff  recbvered  upon  the  claims  from 
defendants,  the  amount  of  such  recovery 
above  the  plaintiff's  Individual  claim  would 
be  for  the  benefit  of  the  several  assignors 
thereof,  and  would  be  distributed  to  them 
In  proportion  to  the  amount  of  the  claim  of 
each;  that  the  several  claims  other  than 
that  of  the  plaintiff  were  assigned  to  him  by 
the  different  owners  thereof,  to  be  added 
the  amount  of  plaintiff's  claim,  to  create 
amount  in  excess  of  $2,000,  for  the  ex- 
press purpose  of  enabling  the  plaintiff  to 
sue  thereon  in  the  circuit  court. 

It  also  appeared  that  tn  1003  plaintiff  re- 
covered Judgment  in  the  district  court  of 
Custer  county,  Colorado,  againat  the  Nep- 
tune Mining  Company  for  the  amount  of  hl( 
own  claim,  to  wit,  $182.36,  and  a  part  of  S 
the  other  claims  so  assigned  to*him,  the* 
judgment  being  for  the  sum  of  $2,724.46, 
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•nd  tbe  itemB  on  which  suit  iru  brought 
being  set  forth  in  the  present  complaint. 

The  circuit  court,  in  its  opinion,  quoted 
the  evidence  of  the  plaintiff  as  to  hie  inter- 
est in  or  right  to  the  assigned  claims,  upon 
which  he  sued  in  the  action,  as  follows: 

After  stating  that  his  own  claim  against 
the  Neptune  Mining  Companf  was  $102.r' 
be  said: 

"The  aasignmeuts  of  the  accounts  to  me, 
and  of  the  judgment,  aside  from  tay  personal 
account,  were  made  to  me  for  the  sole  pur- 
pose of  beginning  suit  in  taj  name,  and  to 
thus  save  expenses.  I  have  no  interest  in 
any  of  said  claims  or  judgments  except  m; 
individual  claim.  The  actual  ownership  of 
the  said  judgments  and  the  proceeds  thereof, 
and  the  accounts  and  the  proceeds  thereof, 
belong  to  the  several  assignors,  and  I  am 
to  account  to  them  and  to  pay  them  such 
proceeds  in  case  I  collect  them." 

And  the  circuit  court  held  that,  as  noDe 
of  the  claims  or  demands  so  assigned  were 
of  sufficient  amount  to  authorize  an  action 
thereon  in  a  court  of  the  United  States,  it 
was  dear  that  this  action  could  not  be  main- 
tained in  the  circuit  court,  and  it  was  ac- 
cordingly dismissed  without  prejudice,  for 
want  of  jurisdiction,  and  at  the  plaintiff's 
costs.    142  Fed.  617. 

Thereupon  the  court  certified  that  the 
order  of  dismissal  was  based  solely  on  Uie 
ground  that  the  cause  did  not  involve  a  con- 
troversy within  the  jurisdiction  of  the  court, 
for  the  reasons  stated  In  the  opinion  filed  in 
the  case,  which  opinion  was,  1^  the  terms  of 
the  certifleat«,  made  a  part  of  the  record 
and  directed  to  b«  certified  and  sent  up  as 

The  circuit  court  cited  many  cases  decided 
in  this  court  to  sustain  the  proposition  that 
where  a  plaintiff  Is  not  in  fact  the  owner  of 
the  claims  sued  upon,  and  none  of  the  claims 
assigned  is  sufficient  in  amount  to  confer 
jurisdiction  upon  the  Federal  court.  It  has 

H  no  jurisdiction,  and  will  dismiss  the  caae  for 

;*  that  reason. 

•  *  Thus,  In  Bernards  Twp.  v.  Stebbins,  109 
V.  B.  341,  355,  27  L.  ed.  950,  961,  3  Sup.  Ct 
Bep.  2S2,  262,  it  was  said: 

"The  decision  in  Williams  v.  Nottawa,  104 
U.  S.  206,  20  L.  ed.  71B,  esUblishes  that  the 
eirt^it  court  of  the  United  States  cannot, 
since  the  act  of  1B76  {IS  Stat  at  L.  470, 
ehap.  137,  U.  8.  Comp.  SUt.  IBOl,  p.  608], 
entertain  a  suit  upon  municipal  bonds  pay- 
able to  bearer,  the  real  owners  of  which  have 
transferred  them  to  the  plaintiffs  of  record 
for  the  sole  purpose  of  suing  thereon  in  the 
«ourts  of  the  United  States  for  the  benefit 
of  such  owners,  who  could  not  have  sued 
there  in  their  own  names,  either  by  rea- 
son of  their  being  citizens  of  the  same  state 


as  the  defendant,  or  by  reason  of  the  insnf- 
ficient  value  of  their  claims." 

And  BO  in  Waite  v.  BanU  Cruz,  184  V.  B. 
302,  328,  46  L.  ed.  552,  5G8,  22  Sup.  CL 
Rep.  327,  337,  this  court  quoted  j  S  of  the 
act  of  March  3,  1876,  and  said; 

"We  adjudge  that,  as  the  plaintiff  doea 
not  own  the  bonds  or  coupons  in  suit,  but 
holds  them  for  collection  only,  the  circuit 
court  was  without  jurisdiction  to  render 
judgment  upon  any  claim  or  claims,  whether 
bonds  or  coupons,  held  by  a  single  person, 
firm,  or  corporation  against  the  city,  and 
which,  considered  apart  from  the  claim  or 
claims  of  other  owners,  could  not  have  been 
sued  on  by  the  real  owner  by  reason  of 
the  Insufficiency  of  the  amount  of  such  claim 

And  see  Crawford  t.  Neal,  144  U.  B. 
503,  30  L.  ed.  55S,  12  Sup.  Ct.  Bep.  759,  and 
cases  cited. 

That  rule  is  decisive  in  this  case,  and  Um 
judgment  of  the  Circuit  Court  is  affirmed. 

(31«  U.  S.  IH.) 

OEORQE  E.  ZARTMAH,  Trustee  in  Bank- 
ruptcy of  Francis  Bacon,  Plff.  in  Err., 


Bahkbuftot  (1 16S*}— What  Abx  Abbxts. 

1.  The  advantage  derived  from  a  mlg- 
take  made  by  a  bankrupt  when  reducing 
to  writing  a  contract  made  by  him  ii 
not  an  asset  in  the  hands  of  the  tnu- 
tee  in  bankrupt^,  as  part  of  the  book* 
rupt  estate. 

tSd.  Not*.— nir  other  aaiifc  aes  Baiikniptcr> 
Dm.  DI«.  I  ]».•] 
Bajikbuptcx  (I  155*)— Title  or  TaxTsm 

— Refouiiho  Cohtbaot  Madk  bt  Bahk- 

£.  The  trustee  in  bankruptcy  is  not  a 
bona  fide  purchaser  for  value,  so  as  to  bar 
the  reformation  in  equity,  for  mistalce,  of  a 
contract  made  by  the  bankrupt,  but  he  takes 
the  property  of  the  bankrupt  as  the  latter 
held  it  at  the  time  of  the  petition,  subject 
to  all  valid  claims,  liens,  and  equities. 


Argued   January    12,    1010.      Decided   Feb- 
ruary 2],  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
SUte  of  New  York  for  the  County  of 
Seneca  to  review  a  judgment  entered  pur- 
suant to  the  mandat«  of  the  Court  of  Ap- 
peals in  that  state,  whicb  had  affirmed  a 
judgment  of  the  Appellate  Division  of  tha 
Supreme  Court,  Fourth  Department,  affirm- 
ing a  judgment  of  the  Equity  Term  of  tha 
Supreme  Court,  in  favor  of  plaintiff  In  an 
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Mtloii  to  refoTm,  for  mutual  miattike,  ft 
written  contraot  made  by  ft  bftokrupt.    Af- 

See  Mme  case  below,  in  court  of  appeals, 
189  N.  T.  B33,  S2  N.  E.  1126;  in  supreme 
court,  113  App.  Div.  612,  08  N.  Y.  Supp. 
717. 

Statement  by  Mr.  Chiet  JustiM  Fuller; 
This  wu  a  suit  brought  in  the  iupreme 
court  of  the  state  of  New  Yorlc  b;  the  First 
National  Bank  of  Waterloo,  New  York, 
against  Francis  Bacon  and  George  E.  Zart- 
man,  as  Bacon's  trustee  in  bankruptcy,  to 
procure  the  reformstion  of  a  written  con- 
tract made  by  plaintiff  and  defendant  Bacon 
February  15,  1902. 

Before  the  contract  was  made,  Bacon  was 
president  of  the  First  NaUoual  Bank  of 
Waterloo,  New  York,  and  also  of  the  Water- 
loo Wftgon  Company.  He  was  active  in 
tlie  office  of  the  wagon  company,  while  the 
business  of  the  bank  was  looked  after  by  its 
cashier,  Becker.  The  Waterloo  bank  had  ex- 
tended credit  to  the  wafon  company  and  to 
Bftoon  ludividually,  discountii^  paper  and 
^  taking  notes. 

M  The  Exchange  National  Bank  of  Seneca 
■  Falls,  New  York,*held,  by  assignmoDt  fr<»n 
Baeon,  461  shares  of  the  stock  of  the  wagon 
aompsny,  and  S53  sharea  of  the  Waterloo 
bank,  as  continuing  eollateral  security  for 
any  existing  or  future  indebtedness  of  Bacon 
or  the  wagon  company. 

The  contract  between  Baeon  and  the  Wa- 
terloo bank  provided  that  the  shares  were 
"to  be  held  by  said  bank  as  a  continuing 
collateral  security  for  the  payment  to  it  of 
any  indebtedness  or  liability  of  any  kind, 
absolute  or  contingent,  due  or  not  due,  now 
ezlsting  or  that  may  hereafter  exist,  arise, 
accrue,  or  be  contracted,  on  the  part  of  him- 
self or  of  the  Waterloo  Wagon  Company, 
Limited,  to  said  bank,  and  the  said  Francis 
Bacon  hereby  agrees  with  the  First  National 
Bank  of  Waterloo  that  tlie  said  certificates 
of  stock  above  named  art  transferreii  to  ami 
may  be  held  by  the  said  First  National 
Bank  of  Waterloo  as  a  continuing  collateral 
security  for  the  payment  to  it  of  any 
dBbtednesB  or  liability  of  any  kind,  absolute 
or  Bontingent,  now  existing  or  that  may 
hereafter  exist,  arise,  accrue,  or  be  contract- 
ed on  the  part  of  the  Waterloo  Wagon  Com- 
pany, Limited,  or  himielf,  to  said  hank,  and 
aatd  shares  of  stock,  upon  their  surrender  by 
the  Exchange  National  Bank,  shall  be  de- 
posited with  the  said  First  National  Bank 
of  Waterloo." 

The  words  in  Italics  were  omitted   from 

the  contract  by  mutual  mistakes  made  in 

preparing  and   executing  it,   and  the   New 

Turk  supreme  court,  by  ita  decision,  re- 

30  a  a— 24. 


formed  the  contract  by  inserting  tbcm.  In 
the  meantime,  however.  Bacon  bad  become 
a  bankrupt,  having  been  so  adjudicated  May 
4,  1S04,  and  defendant  Zartman  had  been 
appointed  trustee. 

This  action  was  begun  October  17,  1904. 
The  trustee  alone  defended. 

The  judgment  was  unanimously  affirmed 
by  the  appellate  division  of  the  fourth  de- 
partment (113  App.  Div.  812,  BS  N.  Y. 
Supp.  717),  and,  on  appeal  to  the  court  of 
appeals,  the  decision  of  the  appellate  divi- 
sion was  unanimously  afSrnied  without 
opinion.  189  N.  Y.  533,  82  N.  E.  112S. 
The  remittitur  was  filed  below  November  9, 
1907,  and  this  writ  of  error  was  thereupon 
allowed. 

Mr.  George  E.  Zartmsn,  in  propria  per- 
sons, for  plaintiff  in  error. 

Messrs.  W.  H.  Sholes  and  Hammond  & 
Hammond  for  defendant  in  error.  ^ 

*  Mr.   Chief   Justice  Fuller   delivered   the  ■ 
opinion  of  the  court: 

The  jurisdiction  in  equity  to  decree  the 
correction  of  errors  in  written  contracts 
which  have  been  caused  by  mutual  mistake 
is  firmly  established  and  needs  no  citation 
at  authority  to  sustain  it.  In  the  present 
case,  the  evidence  of  the  mistakes  in  ques- 
tion was  undisputed.  We  are  not  aware 
that  the  bankruptcy  law  has  suspended  that 
jurisdiction. 

The  position  of  the  trustee  in  bankruptcy 
seems  to  be  that  the  mistake  made  by  Bacon 
in  dictating  or  writing  out  the  contract  be- 
tween himself  and  the  Waterloo  bank  "is 
an  asset  in  his  hands,  as  part  of  the  estate 
of  the  tkankrupt;"  but  we  cannot  agree  to 
that.  The  trustee  claims  that  he  takes  the 
same  kind  of  title  as  a  bona  fide  purchaser 
for  value;  but  the  rule  applicable  to  this 
and  all  similar  cases  is  that  tbe  trustee 
takes  the  property  of  the  bankrupt,  not  aa 
an  innocent  purchaser,  but  as  the  debtor  had 
it  at  the  time  of  the  petition,  subject  to  all 
valid  claims,  liens,  and  equities.  Thompson 
V.  Fairbanks,  196  U.  S.  516,  49  L.  ed.  S77, 
26  Sup.  Ct.  Rep.  306,  and  cases  cited.  And 
this  is  so  well  settled  that  our  jurisdiction 
of  the  writ  of  error  is  exceedingly  doubtful. 
Judge  Williams,  speaking  for  appellate  di- 
vision, fourth  department,  treated  of  this 
point  thus: 

"It  is  said  that  the  bankruptcy  of  Bacon 
constituted  a  bar  to  the  relief  granted  in 
this  action.  This  cannot  be  true.  The  trus- 
tee took  tiie  bankrupt's  property  in  the 
same  condition  and  subject  to  the  same 
liens  ai  the  bankrupt  himself  held  it.  The 
trustee  is  in  no  sense  a  bona  fide  purcbasar 
for  value,  and  entitled  to  protection  as  such. 


„Googl( 


rm 


80  8UPRBMK  COUKT  REPORTER. 


Oct.  TcBHt 


Ho  new  lien  W4*  created  hj  the  deeiaion  and 
Judgment  kppealed  from.  Thg  original  lien 
wts  adjudicated  and  determined." 

We  concur  in  thi«  viev,  and  the  Judgment 
U  affirmed. 

(n«  c.  a.  U9.> 
F.  M.  CHILDERS,  Appt, 

B.  W.  MoCLAUGHEY,  Warden  of  the 
United  Statei  Penitoitiar;  at  Leaven- 
worth,  Eaniag. 

CouBTS  (|_385*)— Appeal  trok  Distbict 

CoBBT— Fedbbal  QuKsTion. 

An  order  of  a  Federal  diatrict  court  deny- 
ing relief  by  balieai  corpui  to  a  parion 
convicted  in  a  United  States  court  lor  the 
Indian  territory  is  not  reviewable  in  the 
Federal  Supreme  Court  at  involving  the 
construction  of  the  Federal  Constitution, 
where  the  allegation  In  the  petition  thnt  the 
accused  was  deprived  of  hi*  liberty  without 
due  proceu  of  law  was  based  entirety  upon 
the  iu|*posed  want  of  jurisdiction  In  the 
court  where  the  convicUon  was  had  over  an 
offense  committed  during  the  interim  be- 
tween the  passage  o[  the  Oklahoma  en- 
abling act  at  June  16,  ^908  (34  Stat  at  L. 
£07,  chap.  3339),  and  the  admission  of  the 
state  into  the  Union,  which  ts  a  question 
involving  the  construction,  and  not  the  eon- 
■titutionalitj,  of  the  enabling  act 

[Bd.  Note.— For  otbw  cuu,  •••  OoarU^  Dw. 
Die  I  >»'*) 

[No.  IIO.J 

Submitted  January  M,  ISIO.    Decided  Feb- 
ruary 21,  1910. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Kan- 
aai  to  review  an  order  denying  relief  by 
habeas  carpus  to  a  person  convicted  in  the 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  of  a  crime 
committed  between  the  date  of  the  passage 
of  the  Oklahoma  enabling  act  and  the  ad- 
mission of  that  atate  into  the  Union.  Dls- 
miaaed  for  want  of  Jurisdiction. 

Statement  by  Hr.  Chief  Justice  Poller: 
The  Olclahoma  enabling  act  was  ap- 
proved June  16,  1906  (34  SUt.  at  L.  267, 
chap.  3335);  November  16,  1S07,  the  state 
was  admitted  into  the  Union  (3&  Stat,  at 
L.  2180). 

Childera  was  indicted  October  21,  1906, 
in  the  United  States  court  for  the  northern 
district  of  the  Indian  territory,  tor  having, 
on  August  6,  1906,  and  within  the  jnriadic- 
tI(Hi  of  said  court,  murdered  one  Lena  At- 
wood.  He  was  tried  and  convicted,  and  on 
JniM  17,  1907,  sentenced  to  "be  Impriaoned 
in  the  penitentiary  situated  at  Fort  Leaven- 
worth, Kansas,  for  the  term  and  period  of 


his  natural  life,  at  hard  labor."  He  waa 
committed  accordingly,  and  received  at  the 
United  States  penitentiary  nt  Leaveqworth, 
Kansas,  by  the  warden,  R.  W.  MeClaughry, 
June  21,  1907. 

November  20,  1907,  Childera  filed  *  peti- 
tion for  a  writ  of  habeas  corpus  in  the 
United  States  district  court  for  the  district 
of  Kansas.  % 

•The  principal  contention  was  that  the  ? 
United  States  court  in  the  Indian  territory 
bad  no  jurisdiction  of  the  ofTense  committed 
by  Childers  during  the  interim  between  the 
passage  of  the  Oklahoma  enabling  act  and 
the  admission  of  the  state,  in  view  of  the 
language  of  the  enabling  act,  and  especially 
of  9  14.  Some  minor  errors,  not  jurisdie- 
tional.  were  assigned.  The  district  court 
considered  the  terras  of  the  act,  construed 
i  14,  and  denied  the  petition,  and  from  that 
judgment  an  appeal  was  taken  directly  to 
this  court. 

The  Oklahoma  enabling  act,  approved 
June  16,  1906,  provided: 

"Sec.  13.  That  said  state,  when  ad- 
mitted, as  aforesaid,  shall  constitute  two 
judicial  districta,  to  be  known  as  tbe  east- 
ern district  of  Oklahoma  and  the  western 
district  of  Oklahoma;  the  said  Indian  ter- 
ritory shall  constitute  said  eastern  district 
and  the  said  Oklahoma  territory  shall  con- 
stitute said  western  district.  .  .  .  The 
circuit  and  district  courts  for  each  of  said 
districts,  and  tbe  judges  thereof,  respective- 
ly, shall  possess  the  same  powers  and  jurla- 
diction,  and  perform  tha  same  duties,  t*- 
quired  to  be  performed  by  the  other  circuit 
and  district  courts  and  judges  of  the  United 
States,  and  shall  be  governed  by  the  aanM 
laws  and  regulations.    .    .    . 

"Sec.  14.  That  all  prosecutions  for  crimes 
or  offenses  hereafter  committed  in  either 
of  said  judicial  districts,  as  hereby  consti- 
tuted, shall  be  cognizable  within  the  district 
in  which  committed,  and  all  prosecutions 
for  crimes  or  offenses  committed  before  the 
passage  of  this  act,  in  which  indictments 
have  not  yet  been  found  or  proceeding*  In- 
stituted, shall  be  cognizable  within  the  ju- 
dicial district  as  hereby  constituted  in 
which   such   crimes   or   offenses   were   com- 

"Sec.  IS.  That  all  appeals  or  writs  of 
error  taken  from  the  supreme  court  of  Okla- 
homa territory,  or  the  United  States  court 
of  appeals  in  the  Indian  territor;,  to  th« 
Supreme  Court  of  the  United  SUtea  or  tha 
United  States  circuit  court  of  appeala  for 
the  eighth  circuit,  previous  to  tha  finat  ad- 
mission  of  such  state,  shall  be  proaeented  ^ 
to  flnal  determination  as  though*thIa  aet* 
bad  not  been  paaaed.  And  all  cases  in  which 
final  judgment  has  bean  mdered  in  muA 
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torritorlaJ  AppcIUt*  eonrts,  whicli  appe«U 
or  writ*  of  «rror  might  be  had  exc«pt  for 
the  admiaBion  of  lueh  atate,  may  atill  be 
■ued  out,  taken,  and  proaecuted  to  the  Bu- 
preme  Court  of  the  United  Statea  or  the 
United  Statea  circuit  court  of  appeala  un- 
der the  provisiona  of  existing  lawa.     .     .     . 

"Sec  IS.  That  all  eauaea  pending  in  the 
■uprema  and  district  oourta  of  Oklahoma 
territor?,  and  in  the  United  Statea  courts, 
and  in  the  United  Statea  court  of  appeala 
in  the  Indian  territory,  arising  undai  the 
Conatitntion,  lawa,  or  treatlea  of  the  United 
States,  or  affecting  ambassadors,  ministers, 
or  consuls  of  the  United  Statea,  or  of  anj 
other  country  or  state,  or  of  admiralty  or  of 
maritime  jurisdiction,  or  in  whidi  the 
United  States  may  be  a  party,  or  between 
dtiaena  of  tike  same  state,  claiming  landa 
under  grants  from  different  statea;  and  in 
all  essea  where  there  la  a  contTOTeraj  be- 
tween idtiaens  of  said  territories  prior  to 
admission  and  citizens  of  diSarent  statea, 
or  between  citizans  of  different  states,  or 
between  a  citizen  of  any  state  and  citizena 
or  subjeeta  of  any  foreign  state  or  country, 
and  in  which  cases  of  diversity  of  citizan- 
ahlp  there  shall  be  more  than  $2,000  in 
controTersy,  axcluaive  of  Interest  and  costs, 
shall  be  transferred  to  the  proper  United 
States  circuit  or  district  court  for  final  dla- 
podtion.    .    .    . 

"Bee  IT.  That  all  eases  pending  in  the 
■nprame  oonrt  of  said  territory  of  Oklahoma 
and  in  the  United  States  court  of  appeals  in 
the  Indian  territory,  not  transferred  to  the 
United  Statea  circuit  and  diatrlct  courts  in 
■aid  atate  of  Oklahoma,  shall  be  proceeded 
wiUi,  held,  and  determined  by  the  supreme 
or  other  final  appellate  court  of  such  state 
as  tiie  snocesaor  of  said  territorial  supreme 
Murt  and  appellate  court,  subject  to  the 
MUD*  right  to  review  upon  appeal  or  error 
to  the  Supreme  Court  of  the  United  Statea 
now  allowed  from  the  snprsme  or  appellate 
oourta  of  a  state  under  existing  laws.  Ju- 
risdiction of  all  cases  pending  in  the  courta 
of  original  jurisdiction  in  said  territoriea, 
«  not  transferred  to  the  United  Statea  dr- 
>  «tiit*and  district  courta,  shall  deToIre  upon 
and  be  exercised  by  the  courts  of  original 
Juriadiotlon  created  by  said  state. 

"See.  18.  That  the  supreme  court  or 
other  eonrt  of  last  resort  of  said  state  shall 
be  deemed  to  be  the  sueceasor  of  said  terri- 
torial appellate  courts.    .    .    . 

"See.  19.  That  the  courts  of  original  Ju- 
rlsdletioa  of  such  state  shall  be  deemed  to 
be  the  successor  of  all  courts  of  original  ju- 
risdiction of  aald  territories.    .    .    . 

"See.  eo.  That  all  eases  pending  in  the 
district  courta  of  Oklahoma  territory  and 
in  the  United  States  eourts  for  the  Indian 
territory  at  the  time  said  territories  be- 


oome  a  state,  not  tranaferred  to  the  United 
Statea  circuit  or  district  courts  in  the  state 
of  Oklahoma,  shall  be  proceeded  with,  held, 
and  determined  by  the  courts  of  said  state, 
the  Buccessora  of  said  district  courts  of  the 
territory  of  Oklahoma  and  United  States 
conrte  tor  the  Indian  territory.     .     .     . 

"Sec  21.  That  the  constitutional  conTcn- 
tion  may  by  ordinance  provide  for  the  elec- 
tion of  officers  for  a  full  state  government, 
including  members  of  the  legislature  and 
five  Bepresentetives  to  Congress.  .  .  . 
Such  state  government  shall  remain  in  abey- 
ance until  the  state  shall  be  admitted  into 
the  Union  and  the  election  lor  state  offioera 
held,  as  provided  for  in  this  act.    ..." 

The  act  of  March  4,  1907  (34  Stat  at  L. 
1286,  chap.  2911),  amended  i%  16,  IT,  and 
20  of  the  Oklalioma  enabling  act  so  aa  to 
read  aa  follows: 

"Sec.  16.  That  all  civil  cauaes,  proceed- 
inga,  and  matters  pending  in  the  supreme 
or  diatriot  courte  of  Oklahoma  territory,  or 
in  the  United  Statea  courte  or  United 
States  court  of  appeals  in  the  Indian  ter- 
ritory, arising  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  .  .  . 
shall  be  transferred  to  the  proper  United 
States  circuit  or  district  court  established 
by  Uiia  act,  for  final  disposition,  and  shall 
therein  be  proceeded  with  in  the  same  man- 
ner as  if  originally  brought  therein.     .     .     ,  n 

"Prosecutions  for  all  crimes  and  offenses  jj 
committed  withinthe  territory  of  Oklahoma  * 
or  In  the  Indian  territory,  pending  in  the 
district  conrte  of  the  territory  of  Oklahoma 
or  in  the  United  States  courte  in  the  Indian 
territory  upon  the  admission  of  such  terri- 
tories aa  a  state,  which,  had  they  been  com- 
mitted within  a  state,  would  have  been  oog> 
nisabia  in  the  Federal  eourte,  shall  be  trana- 
ferred to  and  be  proceeded  with  in  the 
United  Statea  circuit  or  district  oourt  es- 
tablished by  thia  act  for  the  district  in 
which  tfas  offenses  were  committed,  in  the 
same  manner  and  with  the  same  effect  as  If 
they  had  been  committed  within  a  state. 
Prosecntions  (or  all  such  offensea  committed 
within  either  of  said  territories  and  pending 
in  the  supreme  court  of  the  territory  of 
Oklahoma,  or  in  the  United  States  court  of 
appeala  In  the  Indian  territory,  upon  the 
admission  of  such  territories  as  a  state, 
shall  be  transferred  to  the  United  States 
circuit  courte  created  by  this  act  for  the  dis- 
trict within  which  the  offense  was  com- 
mitted.    .     .     . 

"Bee.  17.  That  all  causes,  proceedings, 
and  matters,  eiril  or  criminal,  pending  in 
the  supreme  court  of  the  territory  of  Okla- 
homa, or  in  the  United  States  court  of  ap- 
peals in  the  Indian  territory,  not  trans- 
ferred to  the  United  States  circuit  or  dis- 
trict courte  In  aaid  state  of  Oklahoma,  shall 
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be  proceeded  with,  held,  knd  determined 
by  the  supreme  court  or  other  final  appel- 
late court  of  Bueh  state  a«  the  euccessor  of 
■aid  lapreme  court  of  the  territory  of  Okla- 
homa and  of  the  United  States  court  of  ap- 
peals in  the  Indian  territory,  subject  to  the 
some  right  to  review  upon  appeal  or  'writ  of 
error  to  the  Supreme  Court  of  the  United 
States  now  allowed  from  the  Bupreme  or 
final  appellate  court  of  a  state  under  exist- 
ing laws,     ,     .     . 

"Sec.  20.  That  all  eanges,  proceedings, 
and  matters,  civil  or  criminal,  pending  in 
the  district  courts  of  Oklahoma  territory, 
or  in  the  United  States  courts  in  the  Indian 
territory  at  the  time  said  territories  become 
a  state,  not  transferred  to  the  United  States 
circuit  or  district  courts  in  tlie  state  of 
^  Oklahoma,  shall  be  proceeded  with,  held,  and 
«  determined  by  the  eourte  of  said  state,  the 
•  successors  of  said  district  courts  of*the  ter. 
ritory  of  Oklahoma,  and  the  United  States 
courts  in  the  Indian  territory.  .  .  .  All 
criminal  cbscb  pending  in  the  United  States 
courts  in  the  Indian  territory,  not  trans- 
ferred to  the  United  States  circuit  or  dis- 
trict courts  in  the  state  of  Oklahoma,  shall 
be  prosecuted  to  a  final  determination  in  the 
state  courts  of  Oklahoma  under  the  laws 
now  in  force  in  that  territory." 

Messrs.  O.  L.  Rider  and  Lnniaii  F. 
Parker,  Jr.,  for  appellant 

Assistant  Attorney  General  Harr  for  ap- 
pellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  jurisdiction  of  the  district  court  was 
not  in  isEue,  nor,  properly  speaking,  was  the 
construction  or  application  of  the  Constitu- 
tion involved  in  this  case.  The  real  ques- 
tion before  the  district  court  was  whether 
the  United  States  court  for  the  northern 
district  of  the  Indian  territory  had  juris- 
diction of  the  offense  for  which  Childers  was 
undergoing  punishnient,  in  view  of  the  pro- 
visions of  the  Oklahoma  enabling  act.  The 
allegation  in  the  petition,  that  Childers  had 
been  deprived  of  his  liberty  without  due 
process  of  law,  was  based  entirely  upon  the 
alleged  want  of  jurisdiction  in  the  United 
States  court  of  the  Indian  territory  to  try 
him  for  the  offense.  The  question  before 
the  lower  court  was  simply  one  of  statutory 
construction,  and  not  of  the  unconstitution- 
ality of  the  Btstute  in  question. 

In  the  cose  of  Re  Lennon,  ISO  U.  S.  393, 
37  L.  ed.  1120,  14  Sup.  Ct.  Rep.  123,  Lennon 
had  been  committed  for  contempt  by  the  cir- 
cuit court  for  the  northern  district  of  Ohio, 
and  thereupon  applied  to  the  same  court  tor 
a  writ  of  habeas  corpus,  the  petition  alleg- 
ing, as  in  this  case,  that  he  was  restrained 
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of  his  Uber^  in  viotation  of  the  Constitu- 
tion, and  that  the  circuit  court  had  no  ju- 
risdiction to  commit  him.  The  writ  was  re- 
fused, and  a  direct  appeal  was  taken  to  this  ^ 

•After  pointing  out  that  the  jurisdiction  ■ 
of  the  circuit  court  to  issue  a  writ  of  habeas 
corpus  was  not  in  issue,  but  that  jurisdic- 
tion was  entertained,  this  court  said: 

"Nor  can  the  attempt  be  succesdnlly 
made  to  bring  the  case  within  the  claas  of 
cases  in  which  the  construction  or  applica- 
tion of  the  Constitution  is  involved  in  the 
sense  of  the  statute,  on  the  contention  that 
the  petitioner  was  deprived  of  his  liberty 
without  due  process  of  law.  The  petition  does 
not  proceed  on  any  such  theory,  but  entirely 
on  the  ground  of  want  of  jurisdiction  in 
the  prior  cose  over  the  suhject-matter  and 
over  the  person  of  petitioner,  in  respect  of 
inquiry  into  which  the  jurisdiction  of  the 
circuit  court  was  sought  If,  in  the  opin- 
ion of  that  court,  the  restraining  order  had 
been  absolutely  void,  or  the  petitioner  were 
not  bound  by  it,  he  would  have  been  dis- 
charged, not  becauae  be  would  otherwise  be 
deprived  of  due  process,  but  because  of  the 
invalidity  of  the  proceedings  for  want  of 
jurisdiction.  The  opinion  of  the  circuit 
court  was  that  jurisdiction  in  the  prior  suit 
and  proceedings  existed,  and  the  discha^e 
was  refused ;  but  an  appeal  from  that  judg- 
ment directly  to  this  court  would  not,  ther^ 
fore,  lie  on  the  gronnd  that  the  application 
of  the  Constitution  was  involved  aa  a  con- 
sequence of  an  alleged  erroneous  determina- 
tion of  the  questions  actually  put  in  iaiue 
by  the  petitioner." 

Carey  v.  Houston  ft  T.  0.  H.  Co.  150  U.  8. 
170,  37  L.  ed.  1041,  14  Sup.  Ct.  Rep.  63; 
Carey  v.  Houston  &  T,  C.  R.  Co.  181  U.  8, 
120,  40  U  ed.  838;  16  Sup.  Ct.  Eep.  537; 
Cosmopolitan  Min.  Co,  v,  Walsh,  103  U.  8. 
480,  470,  48  L.  ed.  740,  753,  24  Sup.  Ct. 
Rep.  489;  Empire  State  Idaho  Min.  ft  De- 
veloping Co.  V.  Hanl^,  205  U.  S.  22S,  332, 
51  L.  ed.  779,  782,  87  Sup.  Ct  Eep.  476. 

Appeal  dismissed. 

(iW  u.  8.  lOl) 
BYRON  F.   BABBITT,   Trustee  In   Bank- 
ruptcy of  the  Estate  of  Randolph-Macon 
Coal  Company,  Appt, 

HOWARD  DUTCHER,  Secretary  of  Raa- 
dolph-Mucon  Coal  Company,  and  James 
T.  Gardiner,  President  of  Randolph- 
Macon  Coal  Company. 

Bankbuptct  (I  138*)— What  Pabbes  to 
Tbdbteb— Books  and  Papebs— "Docc- 

HENTS." 

1.  The  corporate  records  and  stock  booka 
passed  on  an  adjudication  in  bankruptcy 
against  the  corporation  to  the  trustee,  by 
virtue  of  the  provitiona  of  the  bankruptcy 
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met  of  Julv  1,  1868  (30  SUt.  at  L.  GBR, 
d»«p.  641,  U.  5.  Comp.  Stat  IBOl,  p.  3461). 
I  TO,  vesting  In  snch  trustee  the  title  of  the 


bankrupt  to  all   dcHsament* 

property,  and  %  1,  subd.  13, 

the    word    "documentB"    Bhall    inolude    an; 

book,  deed,  or  inatruraent  in  writing. 

TSa.  Nale.— For  othor  euw,  M*  Bankruptcr, 
Dec.  Dig.  I  1S8.'  "    '' 

For  otber  de9n1tloiii,  im  Word!  and  Phraiei, 
Tol.  t.  PP.  Sna-KSA;    TOL  S.  p.  7MI.] 

Banksuptot  (I  130*)— SuuuABr  Jobib- 

DIOTION  —  COKFELLIIfa     PBODUCTION     OF 
DOCUKBNTS. 

2.  A  court  txi  bankruptcy  baa  power  upon 
A  petition  and  rule  to  ahow  cause,  there 
being  no  adverse  holding,  to  compel  deiirery 
to  the  truetee  of  the  records  and  stock  books 
at  the  coTxmrate  bankrupt. 

[Bd.   Nats.— For  other  cun,   im  BankmptfiT, 

Dsc.  D\t-  1  ue.*l 

Bamkrdptct  (J  186*)— JuBiBDiCTios— Am- 
onxAXT  FBocEEDiHgs  lit  Arothxb  Dis- 

S.  A  Federal  district  court  baa  juriadic- 
tion  to  entertain  proceedings  instituted  by 
a  trustee  in  bankrupt^',  duly  appointed  in 
A  bankruptcy  proceeding  pending  In  an- 
other district,  to  oompel  the  officers  of  the 
bankrupt  to  deliver  to  inch  trustee  the  docu- 
ments in  their  posBeBsion  relating  to  the 
btuineM  of  the  bankrupt,  atnee  the  generul 

t'arisdiction  conferred  on  bankruptoy  conrta 
y  the  bankruptcy  act  of  July  1,  1896,  |  2, 
i*  not  cut  down,  bo  far  a»  summary  jurls- 
dioUon  is  concerned,  by  the  provisiona  of 
I  23a  (30  Stat  at  L.  GS2,  chap. 
Ml,  U.  a  Comp.  aUt.  IDOl,  p.  3431) 
and  b  (act  of  ISOS,  aa  amended  by 
act  of  Feb.  6,  1003,  32  Stat  at  L.  798,  chap. 
4ST,  U.  S.  Comp.  Stat  Supp.  1S09,  p.  1312), 
I  SO,  Bubd.  I,  or  g  07,  subd.  e  (32  Stat,  al 
I*.  800,  chap.  4B7,  U.  S.  Comp.  Stat  Supp. 
1009,  pp.  1316,  1316),  which  affect  onh 
those  eases  where  tbere  is  a  claim  of  ad- 
Terse  title  based  npon  a  transfer  antedating 
th«  bankruptcy. 

[Ed.   Note.— For 
Doc  Dig.  1  13E.*I 


[No.  80.] 

Argued  November  29,  1909.    Decided  Feb- 
ruary 21,  1910. 

APPEAL  from  the  District  Court  of 
United  StaUa  for  the  Southern  Dis- 
trict of  New  York  to  review  an  order  deny- 
ing a  motion  by  a  trustee  in  bankrupt^ 
appointed  in  a  proceeding  pending  in  an- 
other district,  to  compel  the  officers  of  the 
bankrupt  to  deliver  to  the  truatee  the  coi^ 
porate  records  and  stock  books  of  the  bank- 
rupt Reversed  and  remanded  tor  further 
proceedings. 

Statement  by  Mr.  Chief  Juatiee  Fuller: 
The  Randolph-MaeoR  Coal  Company  waa  a 
HisBouri  corporation,  and  was  duly  adjudi- 
cated a  bankrupt  March  2B,  1907,  in  pro- 
ceedings instituted  in  the  district  court  of 
the  United  States,  in  and  for  the  eaetem  di- 
Tision   of    i'bp   eastern   judicial    district   of 


lOssouri.  Byron  F.  Babbitt  waa  duly  ap- 
pointed trustee  in  bankrupt!?  tor  the  corpo- 
ration May  10,  1907,  and  duly  qualified  by 
giving  bond  on  that  day. 

He  thereafter  made  demand  upon  the  pres- 
ident ot  the  company  for  the  delivery  to 
him  ot  the  corporate  records  and  stock  books 
of  the  bankrupt  company,  which  were  kept 
in  the  office  maintained  by  the  company  in 
New  York  city.  This  request  was  refused 
hy  letter  of  the  president  of  the  company, 
dated  September  24,  1907,  in  which  he  aays 
that  he  is  advised  "that  such  records  and 
stock  books  are  not  documents  relating  to 
the  property  of  the  bankrupt,  and  therefore 
you,  as  trustee  in  bankruptcy,  are  not  en- 
titled to  their  possession." 

Thereupon  the  trustee  made  application  n 
to  the  district  oourt  in  and  tor  the  southern  % 
district  of  New  York,  by*petition,  for  an  or-  • 
der  directing  James  T.  Gardiner,  the  presi- 
dent, and  Howard  Dutcher,  the  secretary,  of 
the  company,  or  either  ot  them,  to  deliver 
to  him  the  atock-certificate  book,  the  cor- 
poration minute  book,  and  the  stock  register 
of  said  company,  together  with  all  other  rec- 
ords and  documents  belonging  to  said  com- 
pany, In  their  possession  or  under  their  con- 
trol. Gardiner  and  Dutcher  were  within  the 
jurisdiction  of  the  district  court  tor  the 
southern  district  of  New  York,  and  the  books 
and  papers  referred  to  wer«  within  their  cus- 
tody there,  and  tha  trustee  alleged  that  the 
stock-certificate  book,  the  corporation  min- 
ute book,  and  the  atock  register  book  were 
necessary  to  the  trustee  in  his  administra- 
tion and  settlement  ot  the  affairs  of  the  eom> 
pany. 

Thereafter  a  hearing  was  had  on  the  peti- 
tion, the  order  to  show  cause,  and  return 
thereto,  and  the  district  judge  (Holt,  J.) 
indorsed  on  the  petition :  "I  am  obliged  to 
deny  this  motion  on  the  authority  of  Ra 
Von  HarU,  74  C.  C.  A.  68,  142  Fed.  726," 
and  ordered  that  the  motion  be  denied  on 
the  ground  that  the  court  was  without  juriB- 
diction  to  entertain  the  proceeding  or  to 
grant  the  relief  prayed  for,  and  the  district 
judge  also  certifled  that  the  order  denying 
"--  -notion  and  refusing  to  grant  the  relief 
based  solely  on  the  ground  that  the 
court  was  without  jurisdiction  "to  entertain 
proceedings  instituted  hy  a  trustee  In  bank- 
ptcy  duly  appointed  in  a  bankruptey  pro- 
ceeding pending  in  another  district,  to  com- 
pel  the  officers  ot  the  bankrupt  to  deliver 
to  such  trustee  the  documents  in  their  pos- 
relating  to  the  business  of  the  bank- 


Messrs.    William    B.    Hornblower    and 
Morgan  M.  Mann  for  appellant. 
Mr.  Henry  W.  Taft  for  eppelleea.  , 

jogle 
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t  •Vi.  OhM  Jiutlee  Fuller  d«Hvat«d  the 
opinion  of  tlie  oovrt: 

SubdiTiifon  1  of  g  70  of  the  bankruptcy 
ut  of  1898  {30  Stat,  at  L.  506,  chap.  541, 
U.  S.  Cotup.  SUt.  IBOl,  p.  3451)  provide! 
th&t  the  truitee  of  the  estate  of  a  b«nkrvpt 
■ball  be  veeted  by  operation  of  law,  at  of  tbe 
date  of  the  adjudication,  with  the  title  of  the 
bankrupt  {a  I)  to  all  "documenta  relating 
to  fail  property,"  and  tnbdiviaion  13  of  S  1 
of  the  act  providea  that  "  'documents'  shall 
include  kuy  book,  deed,  or  instrument  in 

Appellees,  m  officers  of  the  bankrupt  com- 
pkny,  aaserted  no  adverae  claim,  but  denied 
tliat  the  corporate  records  and  stock  booica 
mre  "docnmeata  relating  to  tbe  property  of 
the  bankrupt,"  and  aaserted  that  tjiereforc 
the  trustee  in  bankrupt^  was  not  entitled 
to  their  possession. 

We  have  no  doubt  that  the  books  and  rec- 
ords in  question  passed,  on  adjudication,  to 
the  trus^,  and  belong  in  tbe  custody  of  the 
bankruptcy  court,  and,  there  being  no  ad- 
Terse  holding,  that  the  bankruptcy  court 
had  power,  upon  a  petition  and  rule  to  show 
cause,  to  compel  their  delirery  to  the  trus- 
tee. Bryan  v.  Bembeinier,  181  U.  8.  IBS, 
48  L.  ed.  814,  21  Sup.  Ct.  Rep.  GST;  Muel- 
ler T.  Nugent,  1S4  U.  B.  1,  4S  L.  ed.  405, 
ii  Sup.  Ct  Rep.  269;  Loniavi lie  Trust  Co.  r. 
Comfngor,  184  U.  8.  IS,  46  L.  ed.  413,  22 
Bup.  Ct  Rep.  2S3;  First  Nat  Bank  t.  Cbl> 
eago  Title  k  T.  Co.  198  U.  S.  280,  49  L.  ed. 
1061,  20  Bup,  Ct.  Rep.  693;  Whitney  t.  Wen- 
man.  19B  U.  S.  639,  49  L.  ed.  11ST,  25  Sup. 
CL  Rep.  778. 

This  brings  us  to  the  real  question  in  the 
e  ease,  and  upon  which  the  decision  was  ren- 
^dered;  namely,  whether  the  dlHtrict*court 
of  the  United  States  In  and  for  the  south- 
ern district  of  New  York  bad  jurisdiction 
to  entertain  this  particular  proceeding  and 
grant  the  relief  prayed  for. 

In  Bx  parte  Martin,  Fed.  Caa.  No.  ft,14B, 
decided  in  1842,  Mr.  Justice  Story,  sitting 
on  circuit,  held  that  the  equity  jurisdiction 
of  the  district  courts,  under  the  bankruptcy 
act  of  1841  (5  BUt  at  L.  440,  chap,  9), 
was  not  confined  to  eases  originally  arising 
and  pending  In  the  particular  court  where 
the  relief  was  sought,  and  where  a  creditor 
liTlng  in  Massachusetts  eommenced  suits  in 
several  states  other  than  Penney  hani  a, 
where  proceedings  were  pending  against  tbe 
bankrupt  for  an  adjudication,  that  an  In- 
junction would  issue  against  the  Maasachu- 
aetta  creditor,  enjoining  him  from  proceed- 
ing in  the.suita.    Mr.  Justice  Stoi?  said: 

"The  language  of  the  Oth  section  of  tbe 
act  Is:  'That  the  district  court  in  every 
district  shall  have  jurisdiction  in  all  mat- 
ters and  proceedings  In  bankruptcy  arising 
under  the  set,'  tbe  said  Jurisdiction  to  be 


ezerelted  aummarily.  Id  the  nature  of  sum- 
mary proceedings  In  equity.  The  act  the» 
goes  on  to  enumerate  certain  specific  cnsea 
and  eontroveraiea,  to  what  the  jurisdiction. 
extends  (which  I  deem  merely  affirmative^ 
end  not  restrictive,  of  the  preceding  clause)  ; 
ind  then  it  extends  the  jurisdiction  'to  alt 
acts,  mattera,  and  things  to  be  done  under 

in  virtue  of  the  iiankruptcy,  until  the  fi- 
nal distribution  and  settlement  of  the  estata- 
of  the  bankrupt,  and  the  close  of  the  proceed- 
ings in  bankruptcy.'  Now,  this  language  is 
exceedingly  broad  and  general ;  and  it  is  not 
in  terms,  or  by  fair  implication,  necessarily 
confined  to  eases  of  bankruptcy  originally 
instituted  and  pending  in  the  particular  dis- 
trict court  where  the  relief  is  sought.     Oit 

:ontrary,  it  is  not  unnatural  to  presume. 
that,  as  cases  originally  instituted  and  pend- 
ing in  one  district  may  apply  to  reach  per- 
sons and  property  situate  in  other  districts, 
and  require  auxiliary  proceed iDgs  therein  to 
perfect  and   accomplish   tlie   objects  of   tbe 
act,  the  intention  of  Congress  was  that  the  ^^ 
district  court*  in  every  district  should  be  O 
mutually 'auxiliary  to  each  other  for   such  ■ 
purposes  and  proceedings.    The  language  of 
the  act  is  sufficiently  comprehensive  to  cover 
such   cases;    and    I    can    perceive   no    solid 
ground  of  objection  to  such  an  interpretk' 
tion  of  it" 

Section  1  of  the  bankruptcy  act  of  1867 
(U  Stat  at  li.  fil7,  chap.  176),  and  g  2  of 
the  bankruptcy  act  of  ISBS,  are  substantially 
identical  as  to  the  jurisdiction  of  the  dis- 
trict courts  sitting  as  courts  of  bankruptcy, 
will  appear  from  the  following  oompari- 


Bectlon  1  of  the  Bsnk-  Serttoe  2  of  the  Beak- 

taptej  Act  at  1S8T.  mptCT  Act  of  IBM. 

That     tbe      several  Tbat   tbe  courts   of 

district  conrta  of  the  t-"' *" 

Dntted  Btstes  be,  and  ■ 

tber  berebr  ere.  c 


deflnied,     of*.. 


bankraptcr,   and    thej  the  sere 

■ball  have  orlalDBl  ]a-  sapreme 

rlsaictlon   la  Tbelr   >•-  ntmrtct 
■pectlve  districts  In 

mattera   and   proc 

iDEi     In      binkruptcj,  and   the  United  atnle. 

an<l   the?   ire   bereby  cotirts   In   the    lodlaK 

aathorlied  to  bear  and  territory  sad   tbe  dls- 

edjudlote     upon     tbe  trlct    of    aIhskb.    are 

same  accordlDB  to  tbe  liereby  made  co-irta  of 

proriatons  of  this  act.  bonkraplcj,    and    are- 

.    -    .       ^       ,  _,  .,  hereby  Invested,  wlth- 

Aod      the      Jnrlsillc-  In  their  respectlre  ter- 

tloa   bereby  conferred  ritorlol  tlnilta,  as  now 

ibill  eiteod.     .     .     .  establlibed,  or  ■■  ther 

To  tbe  collection  of  mny     be     herenfter 

all   tbe  assets   of  the  changed,  with  such  ]ii- 

bankrept    .    .    .    and  rlsdlctiaa  at  law  and 

te    all    acts,    matters.  |n  equity  an   will   eu- 

and  thlnss  to  be  done  able   them   to  eierdn 

DDder  and  la  vtrtae  of  orlKlnal  Jurisdiction 

the    bankrnptcy.    OnttI  In      bankrnpti^y      nro- 

tbe   Boal    dlstrlbnttoD  ceedlnirs.   In   Tacatlon, 

and   aettlenient  of  Che  |n  chambers,  snd  dnr- 

eetate    o(    tbe    bank-  ■  -   -    - 

rupt,  sad  tbe  close     ' 
tbe      proceed  Idkb 
bankruptcy. 

(T)  cane*  tbe  < 


r    tbe    bank-  Irir     their     respecllve  _ 

the  close  of  terms,     as     thsy     ai«  £ 

ceedlDKB       Id  how  or  may    he  her*-  5 

By.  nrrer'held.  to     ...  ? 
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Motblui;  In  tfaU  » 


herein  enumerated. 

b  BIi«nn*n  r.  Btngfaani,  3  CHIT.  6G2,  Fed. 
Ou.  No.  12,762,  Mr.  Juatie*  ClilTord,  ait. 
ting  on  circuit,  and  eooBtruing  the  act  □( 
1887,  reverwd  the  judgment  of  the  diitrlet 
•onrt,  whieb  held  that  an  aaiignee  in  bank- 
rupt^ of  a  peraon  declared  a  bankrupt  in 
«oe  district  court  could  not  maintain  an  ac- 
tion to  recover  moneys  paid  the  defendanta, 
naldenta  of  another  district.  In  the  diitrlet 
«rart  of  meh  district.  And  Mr.  Justice 
Clifford  aaid: 

'district  court*  bave  original  juriidletlon 
la  their  respectiTC  districts  in  all  matters 
«nd  proceedings  in  bankruptcy,  and  the  ar- 
gument ifl,  that  inasmuch  as  the  jurisdiction 
must  be  exercised  in  the  district  for  whleb 
the  diatrlct  judge  is  appointed,  ths  district 
^  MVrt,  sitting  aa  a  court  of  bankrupt^,  ean- 
^  Bot  Bierciw  jurisdiction  in  any  cose  except 
-•  In  the  district 'where  ths  bankruptey  pro- 
eaedings  are  pending;  but  j  1  of  the  bank- 
rupt act  contains  no   aueh   limitation,  nor 
does  It  eontaio  any  vorda  which,  properly 
.eonaidered,  justify  any  such  conclusion. 

"Qaneral  superintendence  and  jurisdiction 
•at  all  cases  and  questions  under  the  act  are 
conferred  upon  the  seTeral  circuit  eourta, 
•seept  where  special  proviaion  Is  otherwise 
mada  by  the  first  clause  of  g  S  of  tfae  act; 
bat  the  subsequent  language  of  the  same 
.  «laDS«  makes  it  clear  that  the  jarlsdiction 
«onterr«d  by  that  clause  can  only  ba  exer- 
«lsed  within  and  for  the  district  'where  the 
proeeedlngi  in  bankruptcy  shall  be  pend- 
ing.' No  aueh  limitation,  bowever,  la  found 
in  tb*  clause  of  §  1,  conferring  jurisdiction 
upon  the  district  courts  as  court*  of  bank- 
mpt«y.  Judges  of  the  diitrlet  courts  must 
■It  undoubtedly  in  the  dlstricta  for  which 
tbey  are  respectively  appointed,  and  no 
donbt  is  entertained  that  the  proeesa  of  the 
toart  in  proceedings  in  bankruptcy  cases  is 
restricted  to  the  territorial  limits  of  the 
district;  but  the  language  of  g  I  of  the  bank- 
mpt  act  describing  the  jurisdiction  of  tlie 
district  courts,   sitting  aa  eourta  of  bank- 


rupt^,  la,  that  they  shall  hava  original  Ju- 
risdiction in  their  respective  dlstrlcla,  'in 
all  matters  and  proceedings  in  bankruptcy,' 
showing  unquestionably  that  they  can  only 
sit   and   exercise   jurisdiction  in   their  own 

itrieta;  but  the  limitation  tnat  the  pro- 
ceedings in  bankruptcy  must  in  all  cases  be 
pending  In  that  district  is  not  found  in  that 
clause  of  S  ]  of  the  act.  On  the  contrary, 
same  section  provides  that  ths  juriadlo- 
oonterred,  that  is,  the  jurisdiction  of 
the  several  district  courts,  shall  extend  to 
;ases  and  controversies  arising  bctivccn 
the  bankrupt  and  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under 
the  bankruptcy  act,  and  also  to  tlie  collec- 
tion of  all  the  aaseta  of  the  bankrupt,  to  ths 
ascertsinment  and  llquidstion  of  the  Hens, 
and  other  specific  claims  thereon,  to  the  ad- 
justment of  the  various  priorities  and  con- 
flicting interesta  of  all  parties,  and  to  the 
marshaling  and  disposition  of  all  tha  dilTcr- 
ent  funds  and  assets,  so  as  to  secure  the  h 
-ights  of  all'parties,  and  the  due  diatribu-  !* 
tion  of  the  aaseta  among  all  the  creditors, 
and  to  all  acts,  matters,  and  things  to  be 
done  under  andin  virtue  of  the  bankniptcy." 

In  Lathrop  t.  Drake,  91  U.  B.  S16,  23  L. 
ed.  414,  the  question  of  the  ancillary  Juris- 
diction of  the  district  court  under  tlie  act 
of  1S67  was  considered,  and  the  decision  in 
Sherman  v.  Bingham  approved.  Mr.  Justice 
Bradley,  delivering  tha  opinion,  saldt 

"Their  jurisdiction  is  conflncd  to  their 
respective  districts.  It  Is  true;  but  It  ex* 
tends  to  all  matters  and  proceedings  In 
bankruptcy  without  limit.  When  the  act 
says  that  they  shall  have  jurisdiction  In 
their  rupective  districts,  it  means  that  tha 
Jurisdiction  is  to  be  exercised  in  their  re- 
spective districts.  Each  court,  wltliin  its 
own  district,  may  exercise  the  powers  con- 
ferred; but  those  powers  extend  to  all  mat- 
ter* ol  bankruptcy,  without  limitation. 
There  are.  It  is  true,  limitations  elsewhere 
In  the  act;  but  they  affect  only  the  matters 
to  which  they  relate.  Thus,  liy  g  11,  the 
petition  in  bankruptcy,  and,  by  consequence, 
the  proceedings  thereon,  must  be  addressed 
to  the  judge  of  the  judicial  district  In  which 
the  debtor  has  resided,  or  carried  on  busi- 
ness, for  the  six  months  next  preceding; 
and  the  district  court  of  that  district,  be- 
ing entitled  to  and  having  acquired  juris- 
diction of  the  particular  case,  necessarily 
has  such  jurisdiction  exclusive  of  all  other 
district  courts,  so  far  aa  the  proceedings 
in  bankruptcy  are  concerned.  But  tlie  cx- 
eluaion  of  other  district  eourta  from  juris- 
diction over  these  proceedings  does  not  pre- 
vent them  from  exercising  jurisdiction  In 
matters  growing  out  of  or  connected  with 
that  identical  bankruptcy,  ao  far  as  it  does 
not  trench  upon  or  conflict  with  the  Juris- 
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diction  of  tbo  eonrt  in  whloh  the  ease  I* 
pending.  Proceeding*  ancillary  to  and  in 
•lid  o(  tbe  proceeding*  In  bankruptcy  may 
be  neeeaaary  In  other  distrieta  where  the 
principal  oourt  cannot  exeroise  juri«diation; 
and  it  may  be  neceiaary  for  the  aaaigitee  to 
institute  autta  in  other  diatricts  for  the  re- 
covery ol  aaaeta  of  the  bankrupt.  That  the 
courts  of  such  other  districta  may  exercise 
H  juriadictlon  vt  auch  eases  would  aeem  to  be 

•  the*neceB3ary  result  of  the  general  juriadic- 
tion  conferred  upon  them,  and  ii  in  harmony 
vith  the  aeope  and  design  of  the  act.  Tlie 
atate  eourta  may  undoubtedly  tie  resorted  to 
in  eaiea  of  ordinary  suits  for  the  poaseaaion 
of  propert7  or  the  collection  of  debts;  and  It 
is  not  to  be  preaumed  that  embarrassments 
would  be  encountered  in  those  courts  in  the 
way  of  a  prompt  and  fair  administration  of 
justice  But  a  uniform  system  of  bankruptcy, 
national  in  ita  character,  ought  to  be  capuble 
of  execution  in  the  national  tribuuala,  with- 
out dependence  upon  those  of  the  states,  in 
which  it  ia  possible  that  embarraasments 
might  arise.  The  question  has  been  quite 
fully  and  satisfactorily  discussed  by  a  n 
ber  of  thia  court  in  the  Qrst  circuit,  in  the 
ease  of  Sherman  t.  Bingham,  3  ClilT.  662,  7 
Nat  Bankr.  Keg.  400,  Fed.  Caa.  No.  ]2,7(!2; 
•nd  we  concur  in  the  opinion  there  ex- 
pressed, that  the  several  district  courts  have 
jurisdiction  of  anits  brought  by  assignees 
appointed  by  other  district  courts  in  cases 
In  bankruptcy." 

The  same  question  was  considered  In  Good, 
all  V.  Tuttle,  a  Bias.  219,  Fed.  Cas.  No. 
<,S33,  which  arose  under  the  act  of  1867, 
and  the  same  concluaion  reached,  ea  also  in 
U'Gehee  v.  Eents,  Fed.  Cas.  No.  8,794,  and 
Re  Tifft,  Fed.  Cas.  No.  14,034.  On  the  au- 
thority of  these  decisions  it  must  be  and  is 
conceded  that,  under  the  bankruptcy  acts  of 
1841  and  1B(]7,  ancillary  juriadrction,  both 
In  summary  proceedings  and  in  plenary 
suits,  existed  in  all  district  courts  within 
their  respective  districts;  and  the  question 
really  ia  whether  the  provisions  of  the  act 
of  1808  are  to  the  contrary,  or,  as  appel- 
lee's oounsel  puts  it,  show  an  intention  on 
the  part  of  (>)ngreas  to  restrict  such  juris- 
diction so  as  to  cut  off  the  Inferences  drawn 
from  the  language  of  the  earlier  acts. 

But  neither  the  act  of  ISOT,  nor  the  act  of 
1SS6,  expressly  confers  or  expressly  n^a- 
tives  ancillary  jurisdiction  In  courts  other 
than  the  court  of  adjudication.  The  pro- 
viaions  as  to  summary  jurisdiction  In  the 
^  two  acta  are  substantially  identical,  and  it 
•<  appears  to  us  should  receive  the  aame 

•  struction,  (Re  Benedict,  ]40  Fed.  65;  Re 
Peiser,  116  Fed.  100;  Re  Sutter  Bros.  131 
Fed.  664;  Be  John  L.  Nelson  k  Bro.  Oo.  140 
Fed.  690. 

It  is,  however,  urged  that  the  act  of  ]89S 


contains  restrictive  provisiona  as  to  the  jn- 
risdlction  of  both  the  circuit  and  district 
courts  which  weaken  the  force  of  the  rea- 
Boning  of  the  decisions  based  upon  the  gen- 
eral language  of  the  earlier  statutes.  Sub- 
division 7  of  I  2  of  tbe  act  of  1S08  confers 
power  to  "cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money,  and  dis- 
tribnted,  and  determine  controversies  in  re- 
lation thereto,  except  aa  herein  otherwise 
provided."  And  it  is  said  that  the  follow- 
ing provisions  of  S  23  sliould  be  regarded  as 
coming  within  the  exception  and  operating 
to  restrict  the  jurisdiction: 

"a.  The  United  States  circuit  courts  shall 
have  jurisdiction  of  all  controveraies  at  law 
and  in  equity,  as  distinguished  from  pro- 
ceedings in  bankruptcy,  lietween  trustees,  as 
such,  and  adverse  claimants,  concerning  the 
property  acquired  or  claimed  by  the  trus- 
tees, in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  proceed- 
ings had  not  been  instituted,  and  such  con- 
troversies had  been  between  the  bankrupt* 
and  such  adverse  claimants."  {30  Stat  at 
L.  GS2,  ehap.  E41,  U,  S.  Comp.  Stat  1001,  p. 
3431.] 

"b.  Suits  by  the  trustee  shall  only  b* 
brought  or  prosecuted  in  the  courts  where 
the  bankrupt  whose  estate  Is  being  admin- 
istered by  such  trustee  might  have  brought 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  1^ 
consent  of  the  proposed  defendant,  except 
suits  for  the  recovery  of  property  under  seo- 
tion  60,  subdivision  b,  and  section  six^- 
aeven,  subdiviaion  e."  [Act  of  1808,  aa 
amended  by  act  Feb.  6,  1903,  32  Stat,  at  L. 
70S,  chap.  487,  U.  S.  Comp.  Stat  Supp. 
1900,  p.  1312] 

Section  60,  aubdivislon  h,  refers  to  prefer- 
ences given  within  four  months  before  tha 
filing  of  the  petition  in  bankruptcy,  and  pro- 
vides that  they  may  be  recovered  by  ths 
trustee,  and  further:  "And,  for  tbe  purpose 
of  such  recovery,  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bank* 
ruptcy  had  not  intervened,  shall  have  oon-  _ 
current  jurisdiction."  *> 

'Section  67,  subdivision  e,  provldea  that  • 
conveyances  in  fraud  of  creditors  shall  be 
null  and  void,  and  that  it  shall  he  the  du^ 
of  the  trustee  to  sue  to  recover  the  property 
conveyed,  and  that,  "for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore deflned,  and  any  atate  court  whieb 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  ju- 
riadictlon." [32  Stat  at  L.  600,  chap,  487, 
U.  B.  Comp.  Stat  Supp.  1009,  pp.  1315, 
1316.] 

But  the  general  jurisdiction  was  not  t«- 
atrlcted  by  theae  provisions,  though  thqr  op- 
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*rKUd  to  mitlgite  the  rigor  of  tb«  rule  laid 
domt  in  the  Bftrdea  CaM. 

There  are  two  clastes  of  CRses  arialng  un- 
der the  act  of  :]8QS,  and  controlled  by  dif' 
farent  principles.  The  first  clsss  ii  wlierc 
there  ii  a  claim  of  adverse  title  to  property 
of  the  bankrupt,  based  upon  a  transfer  ante- 
dating the  bankrupti^.  The  other  class  ia 
where  there  is  no  claim  of  adverse  title  based 
on  any  transfer  prior  to  the  bankruptcy, 
bat  nhere  the  proper^  is  in  the  pb7aieal 
poaaesaion  of  a  third  party  or  of  an  agent 
of  the  bankrupt,  or  of  an  ofUcer  of  a  bank- 
rupt corporation,  who  refuses  to  deliver  it 
to  the  trustee  ia  bankruptcy. 

In  the  former  class  of  cases  a  plenary 
suit  must  be  brought,  either  at  law  o 
eqnitr,  by  the  trustee,  in  which  the  adverse 
claim  of  title  can  be  tried  and  adjudicated. 

In  the  latter  class  it  is  not  necessary  to 
bring  a  plenary  suit,  but  the  bankruptcy 
court  may  act  summarily,  and  may  make  an 
order  in  a  summary  proceeding  for  the  de- 
livery of  the  property  to  the  trustee,  with- 
out the  formality  of  a  formal  litigation. 

The  former  class  fails  within  the  ruling  in 
the  case  of  Bardca  v.  First  Nat.  Bank,  178 
U.  S.  524,  41  L.  ed.  1175,  20  Sup.  Ct.  Bep. 
Rep.   1000,   and   in   the   case  of  Jaquith 
Rowley,   188  U.   S.   820,   47   L.  ed.   020,  E 
Sup.  Ct.  Rep.  389,  wliich  hold  ttiat  such 
■uit  can  be  brought  only  in  a  court  which 
would  have  had  jurisdiction  of  a  suit  by  the 
bankrupt  against  the  adverse  claimant, 
eept  where  the  defendant  conaenta  to  be  lued 
elsewhere. 

In  the  latter  class  of  cases  a  pleuary  suit 

1*  not  necessary,  but  the  case  falls  within 

the  rule  laid  down  in  Bryan  v.  Bernheimer, 

«  181  U.  S.  188,  46  L.  ed.  814,  21  Sup.  Ct. 

S  Rep-  567,  and  Mueller  v.  Nugent,  1S4  U.  S. 

■  I,  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  2SS*wliich 

held  that  the  bankruptcy  court  could  act 

■ummarily.    The  question  was  not  discuascd 

aa  to  whether  a  court  other  than  the  court 

of  adjudication  could  exercise  this  summary 

Jurisdiction, 

The  precise  question  before  us  on 
present  appeal  is  whether,  in  a  case  in  which 
the  original  court  of  bankruptcy  could  act 
nmmarily,  another  court  of  bankruptcy, 
■itting  in  another  district,  can  do  so  in  aid 
of  the  court  of  original  juriadiction. 

Judge  Holt,  after  expressing  an  opinion 
opholding  ancillary  jurisdiction,  felt  com- 
pelled to  decide  otherwise  in  this  ease,  on 
the  authority  of  Re  Von  Hartz,  74  C.  C.  A. 
68,  142  Fed.  728,  decided  by  the  United 
Statea  circuit  court  of  appeals  for  the  sec- 
ond circuit.  It  appears  from  the  statement 
of  the  case  in  the  opinion  of  the  court  in 
the  matter  of  Von  Hartz  that  the  proceed- 
ing was  a  summary  application,  in  which 
the  appellant  had  been  directed  to  turn  over 
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to  the  tnutee  in  bankruptcy  a  policy  of  life 
inauronce  upon  the  life  of  the  bankrupt, 
which  "had  theretofore  been  assigned  by 
Von  Hartz  to  appellant."  It  was  not  stated 
in  the  opinion  whether  the  assignment  waa 
prior  or  subsequent  to  the  proceedings  in 
bankruptcy-  If  prior  thereto,  then  neither 
the  court  where  the  bankruptcy  proceedings 
were  pending  nor  any  other  court  could 
grant  a  summary  order  disposing  of  the  ti- 
tle of  the  adverse  claimant  claiming  title 
to  the  poli^  by  assignment.  That  could 
only  be  determined  in  a  plenary  suit,  and 
would  fall  within  the  rule  in  the  Bardes 
and  Jaquith  Cases.  But  if  the  assignment 
waa  subsequent  to  the  bankruptcy  proceed- 
ings, then  it  would  be  a  nullity,  and  would 
be  disregarded  by  the  bankruptcy  court,  and 
possession  could  be  given  to  the  trustee  by 
a  summary  order,  as  in  the  Bryan  and  Muel- 
ler Cases. 

There  ia  no  deciaion  of  this  court  odvsna 
to  the  ancillary  jurisdiction  of  the  district 
courts,  as  asked  to  be  exercised  in  this  ease. 

Upon  the  whole,  we  are  of  opinion  that 
the   District   Court   for   the   Southern   Dia-  ^ 
trict  of  New  York  had  jurisdiction  of  the  J 
(petition  below  and  to  grant  the  relief  there-  • 
in  prayed  for,  and  therefore  we  reverse  the 
order  of  that  court  denying  the  petition,  nnd 
remand  the  cause  (or  further  proceedings  in 
conformity  with  law. 


(IN    THE    MATTER   OF   THE   MADSON 
STEELE  COMPANY,  Bankrupt.) 

Baskruptct  ((  293*)— JoBiSDicnoM— Am- 
CILLABI  PnOCEEDIHOS  Uf  anoiheb  Dib- 
TRIOT. 

1.  A  Federal  district  court  has  jurisdic- 
tion to  grant  an  order  for  the  examination 
of  witnesses  who  are  residenta  of  the  dis- 
trict, on  the  application  of  a  trustee  in 
bankruptcy,  appointed  in  proceedings  la 
bankruptcy  penaing  in  another  district. 

[Bd,  Note.— For  other  caaea,  see  Bankruptcy, 
Dec  Dli.  i  St-'l 

Bankbuptot  (1  293*)— JoRisDicTioit— Ak- 

CILLABI   PBOCKEDINOa   IN    ANOTHBB  DIB- 

2.  The  respective  district  courts  of  the 
United  States  sitting  in  bankruptcy  have 
aneillary  jurisdiction  to  make  orders  and 
issue  process  in  aid  of  proceedings  pending 
and  being  administered  in  the  district 
court  of  another  district. 

[Ed.  Mots.— For  other  cas*^  SM  BsakruptCT. 
Dec  OiK-  i  tS^'i 

[No.  233-] 

Argued  November  29,  1909.     Decided  Feb- 
ruary 21,  1010. 
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Beeond  Ctrenit  pnacaitiiig  qneBtioni  u  to 
wbetlier  the  Federal  district  courts  hsve 
andlUiy  Jurisdiction  in  aid  ol  tlis  court  of 
tin  origin  sJ  juriadletion  in  a  bankruptcy 
proceeding.  Answered  in  toa  affirmative. 
The  facts  are  stated  in  tha  opinion. 
•  Messrs.  Abram  I.  BIkas,  to  propria  p»r- 
tona,  Carlisle  J.  Glesaon,  and  James,  Schell, 
k  Elkus  for  petitioner. 

Mr.  Chief  Justice  Fuller  delivered  the 
oplDion  of  the  court: 

The  certifiote,  with  the  accompanying 
ttatement  of  facts,  is  as  follows: 
H  "On  the  28th  day  of  Februai;,  IMS,  a 
•  petition  in*  involuntary  bankruptcy  was 
filed  in  Uie  United  States  district  court  for 
Uw  northern  district  of  Illinois,  against  tlie 
ICadson  Stede  Company,  and  in  due  course 
the  said  Mrporation  was  adjudicated  a 
bankrupt,  and  Frank  M.  McEey  was  ap- 
pointed ita  trustee  in  bankruptcy. 

"Application  was  made  to  the  United 
States  district  court  for  the  southern  dis- 
trict of  Hew  York  for  an  authorization  to 
axamine,  pursuant  to  the  provision  of  g 
Sla  of  the  national  bankruptcy  act,  tha 
offleara  of  a  New  York  corporation  which 
It  vas  alleged  bad,  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, received  a  payment  under  circum- 
stances which  would  permit  of  recovery  by 
tha  trustee  in  bankruptcy  as  a  voidable 
preference.  These  olBcers  were  residents  of 
tbM  southern  district  of  New  York. 

Tba  application  in  tha  southern  district 
«f  New  York  was  made  on  behalf  of  the 
trustee  of  the  bankrupt's  estat«,  wliicU 
was  being  administered  in  the  northern  dis- 
trict of  Illinois,  and  tha  order  proposed  for 
■ignature  required  the  examination  of  wit- 
neasea  within  the  jurisdiction  of  the  district 
•ourt  for  tha  southern  district  of  Nsw  York, 
and  tha  production  of  books  snd  vouchers 
which  contained  transaction*  between  the 
bankrupt  corporation  and  the  New  York 
eorporation. 

"The  United  States  district  court  for  the 
■onthem  district  of  N«w  York  refuied  to 
direct  the  appearance  and  examination  of 
the  said  witnesses,  on  the  ground  that  it 
had  no  jurisdiction  to  grant  sn  order  tor 
•zamlnstion  in  a  proceeding  which  was  not 
pending  within  Ita  own  district,  and  from 
the  order  denying  the  right  to  examine,  the 
petition  to  review  was  taken  to  this  court 

"The  questions  submitted  are; 

"L  Did  the  United  States  district  court 
for  the  aoutbem  district  of  New  York  have 
Jurisdiction  to  grant  an  order  tor  tlie 
examination  of  witnease*  who  were  resi- 
denta  of  that  dlstriot,  when  the  bsnkrupt 
proceedlnga  in  whieh  the  ezanination  was 


desired    were    being   administered    in    the  ^ 
northern  district  of  IllinoisI  jj 

•  "II.  Have  the  respective  district  courts  of  • 
Uie  United  States,  sitting  in  b:inkru|itay, 
ancillary  jurisdiction  to  make  orders  and 
issue  process  in  aid  of  proceedings  pending 
and  being  administered  in  the  district  court 
of  another  district!" 

On  the  authority  of  Babbitt  v.  Dutcber,. 
lust  decided  [216  U.  8.  102.  M  L.  Ed. — ,80 
Sup.  Ct.  Kep.  372],  we  answer  both  quea- 
tions  in  the  affirmative,  and  it  will  be  ao- 
certified. 

(HI  V.  g.  lU) 


B.  MAZUKSKY.     (No.  S8.) 
SOUTHEHN  EXPRESS  COMPANY,  Plfif.  is 


E.  E.  McTEER.     (No.  I 


H.  KEITH  CHAKLES.     (No.  60.) 


fLEHE.     (No.  61.) 


A.  VON  LEHE.     (No.  62.) 

COUUERCE    (I    61*)— STATI    BBGUI^nOH  — 

GAUisa'a  Liabilitt. 

Penalizing  the  failure  of  a  common  carri- 
er to  adjust  and  pay  within  a  specified  timft 
elaima  for  loss  or  damage,  as  is  done  by 
South  Carolina  act  of  February  23,  igO^ 
g  2,  does  not  unlawfully  Interfere  with  in- 
terstate commerce,  even  as  applied  to  ahip- 
menU  from  without  the  stale,  where  the 
statute  is  construed  by  the  state  courta  as 
afTectln^  only  the  liability  of  carrier*  do- 
ing business  in  the  state,  for  property  lost 
or  damaged  while  in  their  possession. 

[BO.  Not!.— I'or  oUisr  rsesa.  see  Conmsrce, 
Dao.  DIt.  I  O-*] 

[Nob.  69,  59,  CO,  61,  62.] 

Argued  December  9,  1909.    Decided  Febru- 
ary 21,  1910. 

FIVE  WRITS  OF  ERROR  to  the  Snprema 
Court  of  the  State  of  Sooth  Carolina 
to  review  judgments  s (Arming  judgment! 
below,  penaliziTig  the  failure  of  common  car- 
riers to  adjust  and  pay  within  a  specified 
time  claims  for  loss  or  dsmage.     Affirmed. 


IS  toiilc  A  1  HnuBBB  In  Dae.  *  i 
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Bm  mdm  eua  below.  No.  S8  (S.  C)  SS  & 
E.  931;  No.  69  [S.  C.)  68  6.  E.  930:  No.  60, 
78  S.  C.  36,  1S6  Am.  St.  Rep.  702,  S8  8.  E. 
927;  No.  01,  78  S.  C.  107,  SO  S.  E.  1136;  Ko. 
42,  78  a  C.  108,  es  a  E.  1136. 

Btatetnent  by  Mr.  Cbief  Justice  Fuller: 
By  the  act  of  the  general  assembly  of  the 
■tata  of  South  Carolina,  entitled,  "An  Act 
to  Regulate  the  Manner  in  which  Coromon 
Carrier*  Doing  BuBinees  in  Ibia  State 
Bhall  Adjust  Frelgbt  Chaigea  and  Claima 
for  Lou  of  or  Damage  to  Freight,"  approved 
February  23,  1903  (No.  60,  AeU  of  &  C. 
^  1S03,  p.  81),  it  wa*  enacted: 
^  "Section  1.  Be  it  enacted  by  the  general 
*  aasembly  of  the  state  of  South  Carolina, 
That  from  and  after  the  passage  of  tbit  act, 
all  common  carriers  doing  buaineM  in  tbis 
■tate  shall  aettle  tljcir  freight  chargea  ae- 
eording  to  the  rate  stipulated  in  tbe  bill 
«f  lading:  Provided,  Tbe  rata  therein 
■tJpulated  be  in  conformity  with  tbe  claaiifl- 
eations  and  rates  made  and  filed  with  the 
Interstate  Commerce  Commission,  in  case  of 
•hipmenta  from  witbout  this  state,  and  with 
thoae  of  tbe  railroad  commissionera  of  this 
state,  in  case  of  shipments  wholly  within 
this  state;  by  which  classlBcatious  and 
rate*  all  consignees  shall  in  all  cases  ba  en- 
titled to  settle  freight  charges  with  such 
otrriers;  and  it  shall  be  the  duty  of  such 
eommon  carrier  to  inform  any  consignee  or 
consignees  of  tbe  correct  amount  due  for 
teigfat,  according  to  such  clasa ideations 
and  rates;  and  upon  payment  or  tender  of 
the  amount  due  on  any  shipment,  or  on 
any  part  of  any  shipment,  which  has  ar- 
lived  at  ita  destination,  according  to  such 
alaasifications  or  rates,  such  common  carrier 
shall  deliver  the  freight  in  question  to  the 
«on*ignea  or  consignees,  and  any  failure  or 
rafusa)  to  comply  with  the  provisions  here- 
id  shall  subject  each  such  carrier  so  failing 
ar  refusing  to  a  penalty  of  (SO  for  each  such 
failure  or  refusal,  to  be  recovered  by  any 
aonsignee  or  consignees  aggrieved  by  suit 
in  any  court  of  competent  jurisdiction. 

"See,  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  in  the  posses- 
aion  of  such  common  carrier  shall  be  ad- 
justed and  paid  within  forty  days,  tn  cose 
of  shipments  wholly  within  this  state,  and 
within  ninety  daya,  in  case  of  shipments 
from  without  this  state,  after  the  filing 
of  such  claim  with  tbe  agent  of  such  car- 
rier at  the  point  of  destination  of  such  ahlp- 
m«Dt:  Provided,  That  no  such  claim  shall 
ba  Sled  until  after  the  arrival  of  Uie  ship- 
Dent  or  of  some  part  thereof  at  the  point 
of  destination,  or  until  after  the  lapse  of  a 
a  time  for  the  arrival  thereof.  In 
'  ease  such  common  carrier  shall  be 


liable  for  the  amount  of  such  loss  or  dam- 
age, together  with  interest  thereon  from 
the  data  of  the  flling  of  the  claim  therefor  r 
'until  the  payment  thereof.  Failure  to  £* 
adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall 
subject  each  common  carrier  so  failing  to 
a  penalty  of  $60  for  each  and  every  such 
failure,  to  be  recovered  by  any  consignee  or 
consignees  aggrieved  in  any  court  of 
competent  jurisdiction :  Provided,  That 
unless  such  consignee  or  coneigiiees  recover 
in  such  action  the  full  amount  claimed,  no 
penalty  shall  be  recovered,  but  only  the 
actual  amount  of  the  loas  or  damage,  with 
interest  as  aforesaid:  Provided,  further, 
That  no  common  carrier  aball  be  liable 
under  this  act  for  property  wbich  never 
came  into  its  possession,  if  it  complies  with 
the  provisions  of  g  1710,  vol.  1,  oC  the  Cods 
of  Laws  of  South  Carolina,  1902." 

Section  1710,  volume  1,  of  the  Code  of 
Laws  of  South  Carolina,  1S02,  is  as  fol- 

"Wben  under  contract  for  shipment  o( 
freight  or  express  over  two  or  more  com- 
mon carriers,  the  responsibility  of  each  or 
any  of  them  shall  cease  upon  delivery  to 
tha  connecting  line  'in  good  order;'  and  if 
such  freight  or  express  baa  been  lost,  dam- 
aged, or  destroyed,  it  shall  be  the  duty  of 
the  initial,  delivering,  or  terminal  road, 
upon  notice  of  such  loss,  damage,  or  da> 
struction  being  given  to  it  by  the  shippers, 
consignee,  or  their  assigns,  to  adjust  such 
loss  or  damage  with  the  owners  of  said 
goods  within  forty  daya,  and  upon  failure 
to  discbarge  such  du^  within  forty  days 
after  such  notice,  or  to  trace  such  freight 
or  express,  and  inform  the  said  party  so 
notifying  when,  where,  and  by  which  carrier 
the  said  freight  or  express  was  lost,  dam- 
aged, or  destroyed,  within  said  forty  daya, 
then  said  carrier  shall  be  liable  for  all  such 
loss,  damage,  or  destruction  in  tha  same 
manner  and  to  the  same  extent  as  if  such 
loss,  damage,  or  destruction  occurred  on 
its  lines:  Provided,  That  if  such  initial, 
terminal,  or  delivering  road  can  prove  that, 
by  the  exercise  of  due  diligence,  it  has  been 
unable  to  trace  the  line  upon  which  such 
loss,  damage,  or  destruction  occurred,  [it] 
shall  thereupon  be  excused  from  liability 
under  this  seetion." 

The  above-entitled  caaea  were  brought  to  n 
test  tbe  validity  of'the   provisions  of  g   2  ? 
of  the  act  of  February,  ]003,  when  applied 
to  claims  for  loss  or  damage  to  interstata 
freight 

In  each  case  the  objection  that  that 
section  was  unconstitutional  and  invalid 
was  seasonably  made.  In  each  case  tha  ob- 
jection  was  overruled  and  judgment  givaa 
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in  faror  of  tlie  rapeetive  cUimsnta,  plain- 
tiffa,  for  the  Talne  of  tb«  undelivered 
freight,  with  the  fall  penalty  of  $50  added. 
The  opinion  of  the  supreme  court  of 
Bouth  Carolina,  construing  and  applying 
the  provisions  of  tne  stata  statute,  appears 
in  the  printed  transcript  of  the  record  in 
caae  No.  60  (Charles  v.  Atlantic  Coast  Line 
R.  Co.  78  S.  C.  36,  12G  Am.  St.  Rep.  762, 
S8  S.  E.  B27}.  In  each  ol  Uia  other  cases 
the  principlea  assumed  to  have  been  settled 
in  and  by  that  opinion  were  made  the 
basis  of  the  Judgment  of  the  state  supreme 

The  casea  were  submitted  to  tliia  court 
December  Q,  1909,  as  one  ease,  and  argued 
aa  such  on  one  side  onlj.  On  the  20th  of 
December,  this  court  entered  an  order  tliat 
notice  of  the  pendency  of  these  eases  should 
be  given  to  the  attoruej  general  of  South 
Carolina,  and  leave  was  given  to  him  to 
file  a  brief  as  amicus  ouria  on  or  before 
the  3d  day  of  January,  if  he  should  t)e  so 
advised.  The  attorney  general  filed  a  brief 
accordingly  January  3,  1010;  Townsend 
was  with  him  on  the  brief. 

Messrs.  Frederic  D.  McKenney,  P.  A. 

Wllloox,  F.  L.  Willeox,  Henry  E.  Davis,  and 
J.  P.  K.  Bryan  for  plaintiffs  in  error. 

Ueasra.  J.  Fraser  Lyon  and  W.  H.  Town- 
send,  as  amioi  ovria. 

No  counsel  for  defendants  in  error. 

i"   *Ht.   Chief  Justice   Fuller   delivered   the 
•pinion  of  the  court: 

In  No.  60  (Charles  t.  Atlantic  Coast  Line 
R.  Co.),  which  was  assumed  by  the  su- 
preme court  of  South  Carolina  to  aettle  all 
the  others,  and  to  have  been  made  the  basis 
for  the  judgment  of  that  court  in  all  the 
cases,  the  state  court  found,  as  matter  of 
fact,  "the  evidence  showed  that  defendant 
was  in  possession  of  the  goods  lost,"  and 
held  as  matter  of  law  "that  the  statute  in 
question,  as  it  affects  carriers  doing  busi- 
ness in  this  state  who  fail  or  refuse  to  ad- 
just and  pay  the  loss  of  or  damage  to  goods 
while  in  their  possession,  is  no  unlawful 
interference  with  interstate  commerce,  even 
as  applied  to  an  interstate  shipment." 

It  is  thus  apparent  that  the  statute  is 
construed  by  the  court  as  only  concerning 
property  lost  or  damaged  while  in  the  pos- 
session of  a  carrier  in  the  state  of  South 
Carolina. 

It   is    this    conclusion    of    law   that   the 

plaintiff  In  error  asks  this  court  to  review. 

In     Venning  v.    Atlantic   Coast   Line   R. 

Co.  78  S.  C.  66,  IZ  L.R.A.(N.8.)   1217,  12B 

B  Am.  Et.  Rep  768,  S8  8,  E.  983,  it  was  ex- 

S  pressly  decided  that  the  act  did  not  apply 

*  to  elaims'for  loaa  of  property  which  never 

OUDS  Into  the  possession  of  the  defendanL 


In  that  case  the  state  supreme  court  con- 
sidered an  act  of  May,  1003,  and  held  it, 
for  the  reason  given,  to  be  unconstitutional, 
not  as  obnoxious  to  the  11th  Amendment  of 
the  Constitution  of  the  United  States  and 
the  Constitution  of  South  Carolina,  but  aa 
amounting  to  an  illegal  attempt  to  regu- 
late interstate  commerce.  And  that  "on 
principle,  aa  well  as  under  the  authority 
of  Central  E.  Co.  v.  Murphey,  100  U.  S. 
104,  40  L.  ed.  444,  25  Sup.  Ct.  Rep.  21S,  2 
A.  4  E.  Ann.  Cas.  614,  it  is  impossible  to- 
avoid  the  conclusion  that  the  net  of  May, 
1003,  here  under  consideration,  is  un- 
constitutional." And  further,  that  it  wa» 
evident  from  the  complaint  that  tiie  actioa 
was  Intended  to  rest  on  the  invalidity^ 
under  the  act  of  May,  1003,  of  such  a  con- 
tract aa  t  ITIO  contemplates,  and  that 
therefore  that  section  could  have  no  appli- 

Tbe  court  then  considered  the  act  of 
February,  1903,  and  said: 

"The  section  of  main  importance  here  i* 
the  second,  which  provides  for  the  recovery 
for  loss  of  or  damage  to  freiglit,  and  penal- 
ties for  failure  to  adjust  and  pay  such  loss- 
or  damage  within  a  certain  time.  The  que»- 
tion  vital  to  this  case  is  whetlier  the  stat- 
ute can  be  construed  to  impose  upon  on*- 
connecting  carrier,  liability  for  the  default 
of  another,  unless  such  carrier  obtains  and 
gives  tbe  information,  or  uses  due  diligenc* 
to  obtain  it,  as  provided  in  g  1710  of  tb* 
Civil  Code.  We  do  not  think  it  can  bft 
so  construed. 

"Tlie  main  enactment  as  to  the  recovery 
of  damages  and  penalties  tlius  begins  is 
9  2:  'That  every  claim  for  loss  of  or  dam- 
age to  property  tcAils  in  Ihe  poaseisitm  of 
such  ootnmon  carrier  shall  be  adjusted  and 
paid  within  forty  days,'  etc.  The  words  we- 
have  italiciied  clearly  limit  the  loss  and 
damage  which  a  carrier  is  required  to  ad- 
just and  pay  for  to  that  which  befalls 
while  tiie  goods  are  In  the  possession  of 
such  carrier,  and  excludes  the  idea  of  lia- 
bility for  loss  or  damage  to  the  goods 
while  In  the  possession  of  another  carrier.  „ 

"It  is  true  there  is  a  proviso  at  the  end  n 
of  this  section,  'thst'no  common  carrier  • 
shall  be  liable  under  this  set  for  property 
which  never  came  into  its  possession,  if  it 
complies  with  the  provisions  of  3  1710,  vol. 
1,  of  tbe  Code  of  Laws  of  South  Carolina, 
IB02.'  But  as  the  body  of  the  act  does  not 
make  the  carrier  liable  at  all  'for  goods 
which  never  came  into  its  po9 session,'  a 
proriso  which  exempts  from  liability  for 
loss  of  or  dsmage  to  such  goods  on  certain 
conditions  can  have  no  effect.  The  act  im- 
poses no  liability  to  which  the  exemption 
can  be  applied. 

■The  rule  U  that  all  parta  of  a  statute. 
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Ineluding  prwucw,  ktu  to  be  oonatrued  to* 
gether,  aod  effect  given,  if  poaaible,  to  all. 
But  it  U  GDiitrAry  to  reason  as  well  as  au- 
tbotity  to  emtend  by  impUeation  a  proviso 
to  cover  that  which  la  opposed  to  the  ex- 
pnM  laTiguage  of  the  main  enactment. 
Bouthgate  v.  Ooldthwaite,  1  Ball.  L.  307; 
United  States  y.  Didcson,  15  Pet.  141,  10  L. 
ed.  eSQ;  The  Irreiiatible,  7  Wheat  5E1,  S 
li.  ed.  S20;  26  Am.  &  Bng.  Ene.  Law,  ]>. 
esi;  Endlich,  Interpretation  of  Statutes, 
SS  134,  18B.  The  fact  that  the  aUtute  u 
penal  adda  force  to  thia  conclusion.  We 
aie  of  the  opinion  that  the  provi$o  ol  i  Z 
haa  no  effect,  and  the  act  only  impoaes 
penaltiea  upon  the  carrier  for  tailing  to 
adjuit  claima  for  loaa  occurring  while  the 
gooda  are  in  tta  own  poEieuion. 

"It  follows,  the  plaintiff  in  tliia  case  can- 
not auatain  hia  recovery  on  the  ground  that 
Uw  defendant  was  liable,  under  the  act  of 
February,  1S03,  for  gooda  lost  by  a  con- 
necting carrier,  baeauae  it  failed  to  obtain 
and  give  information  of  the  kind  required 
in  caaes  falling  under  that  act,  or  to  use 
due  diligence  to  obtain  aucb  information. 

"This  penalty  act  of  February  will  apply 
t*  the  ease,  if  the  finding  on  the  new  trial 
■hould  be  that  the  loss  occurred  on  the  de- 
fendant's road,  but  not  otherwise.  It  is  at- 
tacked as  uneoustitutional  under  the  int«r- 
state  commerce  clause  of  the  Conatitntion 
of  the  United  States.  That  question  is 
disensaed  and  decided  agaiuat  tlie  defend- 
anta  contention  in  Charlea  v.  Atlantic  Coaat 
line  B.  Co.  78  S.  C.  86,  I2S  Am.  St.  Eep. 
TOE,  68  8.  B.  987." 
In  Charles  v.  Atlantic  Coast  Line  B.  Co. 
m  npra,  the  action  was  brought  iu  a  magis- 
§  trate  court  to  recover  the  value  of  four 
*  aadcs  of  rice,  alleged  to  have  been  shipped 
from  New  Orleans,  X;ouisiana,  by  Martin 
J.  Wynne,  to  the  plaintiff  at  Timmonsville, 
South  Carolina,  and  to  have  been  lost  white 
In  the  poBseasion  of  the  defendant  carrier, 
and  also  to  recover  (60  penalty  for  failure 
to  adjust  and  pay  the  claim  within  ninety 
days,  as  prescribed  bf  the  act  of  February 
23,  1S03.  The  magistratA  gave  judgmeqt 
Bgafnat  defendant  for  the  amount  claimed, 
and  that  judgment,  on  appeal,  was  affirnied 
by  the  circuit  court,  and  then  again  by  the 
supreme  court  of  the  atate  in  this  case. 
TbB  supreme  court  held  that  the  last  pro- 
viso of  the  2d  section  of  the  act  of  Febru- 
ary, ]EKI3,  had  no  application  to  earriera 
Into  whoae  possession  the  goods  had  come, 
and  referred  to  the  opinion  of  the  court  in 
Beegers  Bros.  v.  Seaboard  Air  Line  R.  Co. 
73  S.  C.  71,  73,  lei  Am.  St  Rep.  SZl,  S2 
B.  E.  7B7,  where  It  waa  said:  "The  duty  to 
make  prompt  settlement  for  loss  or  dam- 
age to  goods  is  but  an  incident  of  the  duty 


to  transport  and  deliver  safely  and  with 
reasonable  diligence.  The  statute  in  ques* 
tion  was  designed  to  effectuate  an  impor- 
tant public  purpose;  nitr.,  to  compel  the  com* 
mnn  carrier  to  perform  with  reasonable 
diligence  the  duty  which  peculiarly  apper- 
tains to  his  business  as  a  carrier  of  freight 
The  penalty  is  but  a  means  to  that  end." 
And  see  same  case,  207  U.  S.  T3,  E2  L.  ed. 
108,  2S  Sup.  Ct  Rep.  2B. 

The  supreme  court,  after  making  tliat 
quotation,  thus  proceeded; 

"While  it  is  not  easy  to  define  the  exact 
limits  of  the  operation  of  state  laws  as 
aSfecting  interstate  commerce,  we  have  no 
hesitation  in  saying  that  the  statute  in 
question,  as  it  affects  carriers  doing  husi- 
nesB  in  this  state,  who  fail  or  refuse  to  ad- 
just and  pay  the  lose  of  or  damage  to  goods 
while  in  their  poaseasioD,  is  no  unlawful 
interference  with  interstate  commeice,  even 
as  applied  to  an  interstate  shipment.  The 
penalty  imposed  is  for  a  delict  of  duty  ap. 
pertaining  to  the  business  of  a  common 
carrier;  and  in  so  far  as  it  may  affect  inter- 
state commerce,  it  is  an  aid  thereto  by  ita 
tendency  to  promote  safe  aiiid  prompt  de- 
livery of  goods,  or  its  legal  equivalent —  ts 
prompt  settlement  of  proper  claim  for  ^ 
damages.  No  penalty  con* attach  except* 
upon  the  establiahment  in  a  court  of  a  de- 
fault of  duty  imposed  by  statute.  The 
statute  does  not  attempt  to  regulate  inter- 
state commerce,  and  impoaes  no  tax  or 
burden  thereon.  It  is  supported  by  tbe 
general  principle  declared  in  Sherlock  v. 
Ailing,  63  U.  S.  9S,  104,  23  L.  ed.  810,  820, 
and  enforced  in  Smith  v.  Alabama,  124  U. 
8.  4es,  31  L.  ed.  SOS,  1  Inters.  Com.  Rep. 
804,  8  Sup.  CL  Rep.  664,  end  Nashville,  C. 
&  8t  L.  R.  Co.  V.  Alabama,  128  U.  8.  00, 
32  L.  ed.  3G2,  8  Intera.  Com.  Rep.  238,  ft 
Sup.  Ct.  Rep.  28,  that  state  legislation  're- 
lating to  the  rights,  duties,  and  tialiilities 
of  citizens,  and  only  indirectly  and  remote- 
ly affecting  the  operations  of  commerce,  is 
of  obligatory  force  upon  citizens  within  tlis 
territorial  jurisdiction,  wbetlier  on  land  or 
water,  or  engaged  in  commerce,  foreign  or 
interstate,  or  in  any  other  pursuit' " 

In  the  case  of  Western  U.  TeUg.  Co.  v. 
James,  162  U.  S.  660,  40  L.  ed.  IIOS,  1ft 
Sup.  Ci  Rep.  034,  a  statute  of  Georgia  re- 
quiring telegraph  companiea  to  transniit 
and  deliver  dispatches  with  impartiality, 
good  faith,  and  diligence,  under  penalty  of 
(100  in  each  case,  in  the  absence  of  legis- 
lation by  Congress  on  the  subject,  was  held 
not  to  be  an  unwarrantable  interference 
with  interstate  commerce  as  to  message* 
without  the  state,  and  Mr.  Justice  Peck- 
ham,  delivering  the  opinion  of  the  court, 
said,  p.  660: 
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"The  ttatnte  In  question  i»  of  a.  nature 
that  is  in  sid  of  the  perlormanee  o(  a  dnfy 
o{  the  company  that  would  eidst  in  the 
absence  of  any  such  statute,  and  it  is  in 
nowise  obstructive  of  its  duty  as  a  tele- 
graph company.  It  imposes  a  penalty  for 
the  purpose  of  enforcing  this  general  dut^ 
of  the  company.  The  direction  that  the  de- 
livery of  the  message  shall  be  made  with 
impartiality  and  in  good  faith  and  with 
due  diligence  is  not  an  addition  to  the  duty 
which  it  would  owe  in  the  absence  of  such 
a  statute.  Can  it  be  said  that  the  Imposi- 
tion of  a  penalty  for  the  Tioiation  of  a  duty 
which  the  company  owed  by  tbs  general  law 
of  the  laud  is  a  regulation  of  or  an  obstruc- 
tion to  interstate  commerce,  within  tlis 
meaning  of  that  clause  of  the  Federal 
Constitution  under  discussion!  We  think 
not" 

And  see  Chicago,  U.  &  Bt  P.  R.  Co.  t. 

Solan,  I«e  U.  S.  137,  ii  L.  ed.  002,  18  8up. 

Ct    Rep.     aSBi     Pennsylvania    R.    Co.    f. 

.  Hughes,   1BI   U.  S.   4B1,  48  h.  ed.  ET3,  24 

«  Sup.   Ct.   Rep.   ]32i   Missouri   P,  R.  Co.  t. 

•  Larabee  Flour  Hills  Co.*211  U.  B.  624,  G3 

L.  ed.   3G1,   20   Sup.    Ct.    Rep.    214.     The 

present  cases  fail  within  the  rules  there 

laid  down,  and  Central  R.  Co.  t.  Mnrphey, 

1S6  U.  8.  IBS,  40  L.  ed.  445,  29  Sup.   Ct. 

Bap.  218,  2  A.  &  B.  Ann.  Caa.  614;  Hooa- 

ton  ft  T.  C.  R.  Co.  T.  Mayea,  201  U.  B.  821, 

M  L.  ed.  772,  26  Sup.  Ct.  Rep.  481;  and 

McNeill  r.  Southern  R.  Co.  202  U.  S.  S48, 

CO  L.  ed.  1142,  S6  Sup.  Ct.  Rep.  722,  cltwl 

to  the  contrary,  are  really  not  in  confliat 

therewith. 

Judgments  affirmed. 


OEORQE  B.  STARKWEATHER,  ^pt, 
HERBERT  W.  T.  JENNER  et  aL 


Tkharctt  iit  Oohhok  (|  19*)— Pdbohask 

BT  Tkmart  XT  Sale  uhdu  Tiubt  Deed. 

1.  A  tenant  in  common  is  not  forbidden 

by  his  relation  to  his  cotenanta,  from  pnr- 

ehasing  the  common  property  at  public  sale 

under  a  power  in  a  trust  deed,  if  he  takes  no 

nndue  or  unfair  advantage  of  his  co-owners. 

[Bd.   Note,— For  otber   CBtea,  see  TsnoDCT  In 

CommoD,  Cent.  Dii-  t|  U-Gl;    Deo.  Dla.  I  U.*l 

TZHAnCT   IN    COIOIOIT   (i   19*)— AOB^EKERT 

BT  ConnuiiB  roB  joint  Bid. 

e.  An  agreement  between  two  or  more  ten- 
ants in  eommon  to  buy  in  jointly  the  c«m- 
mon  property  at  ■  public  sale  under  a  power 
In  a  deed  of  trust  is  not  a  fraud  upon  the 
rights  of  the  remaining  ootenants,  provided 
there  is  no  resort  to  any  artifice  to  deter 
others  from  bidding. 


i.T 


ASIDB  SaiM  GItDCB  TKDBI  I 

3.  A  delay  of  four  years,  during  whicli 
there  has  been  a  large  appreciation  in  the 
value  of  the  property,  is  fatal  to  any  right 
to  require  a  tenant  in  common  to  give  hie  co- 
tenants  the  benefit  of  his  purchase  of  the 
common  property  at  a  public  sale  under  a 
power  in  a  trust  deed. 

[Bid.  Nots.— For  otbgr  cases,  ses  TeauicT  In 
Oenunon,  Dec  Dl|.  1  U.'] 

[No.  114.] 

Argued  January  28,  1910.    Decided  Febru- 
ary 28,  1910. 

APPEAL  from  the  Court  of  Appeals  tor 
the  District  of  Columbia  to  review  a  da- 
cree  which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismissing  the  bill  in 
a  suit  to  require  a  tenant  in  eommon  to  give 
his  cotenants  the  benefit  of  his  purchase  of 
tbe  common  property  at  a  public  sale  under 
a  power  in  a  trust  deed.    Afllrmed. 

See  same  caae  below,  27  App.  D.  C.  348. 

Tbe  facts  are  stated  In  the  opinion. 

Mr.  Richard  P.   Evans   for  appellanL 

Messrs.  B.  F.  liolehion  and  R.  Qoldea 
Donaldson  for  appellees. 

Mr.  Justice  Ijnrton  delivered  the  opinion 
of  tbe  court: 

The  appellant,  Oeorg«  B.  Starkweathart 
was  the  owner  of  a  parcel  of  nnlm- 
proved  land  known  as  tbe  Crescent  Heighta, 
in  Waahington,  District  of  Columbia,  com- 
posed of  two  contiguous  lots,  one  of  1  and 
the  other  of  3  acres.  In  January,  1882,  pur- 
suant to  a  plan  arranged  between  himself  ^ 
and  certain  persons  aasociat«d  with  him,  2 
and  styled  herein  the  syndicate, 'he  eon-* 
veyed  this  tract  to  defendants  Croissant  and 
Johnson,  as  trustees,  for  the  benefit  of  the 
persona  who  should  oontribute  to  tbe  pur- 
chase price,  as  tenants  In  common.  In  tbe 
share  and  proportion  in  whioh  they  reapee- 
tively  contributed,  with  power  to  otntrol, 
manage,  lease,  sell,  and  convey,  in  their  dis- 
cretion, ae  should  be  desirable  or  advan- 
tageous to  the  parties  interested.  Those 
contributing  or  proposing  to  oontributa- 
Bgreed  among  tfaemeelves,  by  a  separate  pa- 
per, that  the  price,  including  the  discharga 
of  encumbrances  resting  upon  the  propert?, 
should  be  875,000,  divided  Into  aharea  cd 
C2,S00  each,  and  each  person  accordingly 
subscribed  tor  such  number  of  shares  aa  they 
elected  to  take,  agreeing  that  CroisMtnt  and 

'inson  should  represent  them  as  trustees 
the  purchase,  with  full  power  to  man- 
age, sell,  and  convey,  receiving  a  oommia- 
ilon  for  their  aerviee.  Among  those  to  eon- 
tributing  originally,  or  by  substitntion,  vei* 
the  trustees  Croissant  and  Johnson,  tbe  ap- 
pellant Starkweather,  who  waa  to  receive^ 


-  other  easM  *■•  u 
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and  did  take^  eleren  ibares,  fully  p^d  Dp, 
aa  and  for  part  of  the  purohaw  price,  and 
the  appellee  Jetiiier,  who  ultimatelj  came  to 
own  four  of  iueh  shares.  The  full  number 
of  thirty  ahaies  eontemplated  were  never 
subscribed,  six  remaining  unsold  in  the 
hands  of  the  trustecB.  This  fact,  from  what- 
ever cause,  seems  to  have  led  to  the  inabil- 
ity of  the  syndicate  to  pay  off  the  encum- 
brances which  were  to  be  assumed  and  paid 
off  as  part  of  the  price.  Among  these  i 
eunbrances  were  several  deeds  In  trust 
mortgages  securing  oblig&tiong  ol  the  vendor 
appellant. 

The  certificates  to  subscribers  were  issued 
by    Croissant    and    Johnson,    and    recited, 
among  other  things,  that  they  held  the  prop- 
erty in  trust,  and  that  the  holder  was  a 
contributor  to  the  purchase  price  to  the  ex- 
tent of  $2,500,  and  the  owner  ol  an  undi- 
rided  one-thirtieth  interest,   and  that  such 
interest  "shall  at  all  times  be  subject  to  as- 
sessment for  ita  proportionate  part  of  mone; 
necessary  to  pay  expenses  incurred  in   the 
^  execution  of  the  trusts  as  provided  in  the 
**  deed  to  said  trustee,     ,     .     .     and  in  default 
•   of  such  payment  the  said*trustees 

are  hereby  authorized  to  sell  the  interest  of 
such  person  so  in  default,"  eto. 

Out  of  the  money  paid  In  by  the  subscrib- 
ers, a  part  was  used  by  the  trustees  in  pay- 
ing off  eooumbrancei,  keeping  down  inter- 
est, and  in  other  expenses,  but  something 
like  C11,000  was  paid  over  in  money  to  o 
account  of  the  vendor.  Starkweather. 

Among  the  trusts  upon  the  property  w 
deed  in  trust  upon  the  7-acre  parcel  to  the 
appellees  Ihival  and  Cole,  as  trustees,  to 
enre  an  obligation  created  by  Starkweather 
tor  tT,Sfi3.34  to  a  Hr.  Oaither,  executed 
January  29,  1889,  and  maturing  in  four 
yeara.  In  1893  this  debt  matured.  By 
agreement,  the  enforcemeut  of  the  trust  was 
postponed  upon  payment  of  intereaL  But, 
finally,  there  was  a  default  and  a  sale  di- 
rected t^  Gaither.  The  property  was,  ae- 
oordingly,  advertised  by  the  trustees  and 
■old  at  public  outcry  in  1S97  and  bid  In  by 
one  Ricker,  acting  for  and  as  agent  of  the 
appellant.  The  time  for  complying  with  the 
■ale  by  Kicker  was  extended  upon  the  pay- 
ment by  appellant  of  $300  for  each  of  two 
extensions.  Default  in  complying  with  the 
terms  of  sale  was,  however,  again  made,  and 
the  property  readvertised.  Appellant  at- 
tempted to  forbid  such  resale,  and  filed  a 
bill  for  that  purpose,  which  was  not  dis- 
missed until  February,  1S98,  when  the  prop- 
nly  was  again  advertised  and  offered  for 
•ale  by  Duval  and  Oole,  the  trustees,  and 
Imodced  down  to  one  Silver,  acting  as  an 
agent  for  Starkweather.  The  terms  of  this 
•eeond  sale  were  not  complied  with,  and  the 
property  was  at  once  recried  and  aold  to  the 


appellee  Jenner  for  tlT,ICK),  acting,  as  It 
turned  out,  for  himsell  and  certain  others, 
who,  like  Jenner,  were  members  of  the  orig- 
inal purchasing  syndicate,  or  holders  of  cer* 
tiflcates  acquired  later  from  those  who  were. 
Jenner  complied  with  the  terms  of  sale  and 
paid  the  full  purchase  money  and  accepted 
a  deed  from  the  trustees.     After  paying  off 
the  Gaither  debt,  the  reraalnder  of  the  price 
paid   by   Jenner   was   distributed    to   other  (, 
lienors,  under  a  bill  in  equity  filed  for  that  g 
purpose,  under  which  flnal'decrees  have  long  • 
since  been  made  and  the  trustees  exonerated. 

The  object  of  the  present  bill  is  to  set 
aside  this  deed  by  Duval  and  Cole  to  the 
appellee  Jenner,  and  revest  the  title  in 
Croissant  and  Johnson  as  trustees  for  the 
syndicate;  or,  in  the  alternative,  declare 
Jenner  a  trustee  holding  the  7-acre  parcel, 
after  his  reimbursement,  for  the  benefit  of 
the  syndicate  subscribers. 

The  charges  of  the  bill  abound  in  accu- 
sations of  fraudulent  collusion  between  Jen- 
ner and  the  other  appellees  to  bring  this 
T-aore  lot  to  sale  under  the  Duval  and  Cole 
trust,  and  thereby  the  elimination  of  appel* 
lant  as  the  largest  bolder  of  certiQcates  in 
the  syndicate.  It  is  among  other  things 
said  that  Croissant  and  Johnson  wilfully 
suffered  a  default.  That  they  had  certifi- 
cates unsold  and  money  in  their  hands  and 
power  to  assess  the  members  of  the  syndi- 
cate to  raise  means  to  pay  off  the  encum- 
brei.ce  and  thus  save  the  property  for  the 
benefit  of  all  concerned;  but  had  wilfnlly 
and  collusively  let  the  property  be  brought 
to  sale,  and  in  fact,  persuaded  Gaither  or 
bis  trustees  to  proceed  under  the  trust. 
These  charges  of  eolluuon  or  fraudulent  con- 
duct upon  the  part  of  either  Oaither,  the 
creditor,  or  his  trustees,  Duval  and  Cole, 
are  utterly  unsupported.  Their  course  was, 
from  beginning  to  end,  so  far  as  this  record 
■hows,  dictated  by  prudent  business  conduct 
and  great  consideration  for  appellant  in  his 
natural  desire  to  prevent  an  enforcement  of 
the  trust.  So  far  as  Croissant  and  Johnson 
are  concerned,  it  is  not  shown  that  they  had 
in  any  way  colluded  with  either  the  cred- 
itor, his  trustees,  or  with  the  purchaser  at 
the  Duval  and  Cole  sale,  or  that  they  had 
the  slightest  interest  in  the  acquisition  of 
this  7-aere  tract  by  Jenner  or  his  associates. 
They  are  not  shown  to  have  misapplied  the 
funds  of  the  syndicate,  or  to  have  bad  any 
funds  with  which  to  meet  and  pay  off  either 
the  principal  or  interest  of  the  Gaither  debt. 
That  they  did  not  assess  the  shareholders,  m 
as  they  might  have  done  under  the  terms  2 
of  the  trust,  to  raise  money  to*pay  off  this  * 
and  other  encumbrances.  Is  true.  Their  ex- 
cuse it  that  most  of  the  members  could  not 
pay  or  be  made  to  pay,  and  that  all  were 
unwilling  to  pay.    That  a  aale  of  their  ear- 
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tifle&tea  would  hkTS  been  unaTfuling,  aa  It 
would  have  been  only  to  sell  the  property 
■abject  to  heavj  encumbranceB,  aud  a  Bale 
of  ft  mere  equity.  But  whether  they  were 
derelict  or  not,  they  are  not  shown  to  have 
acted  in  collusion  with  either  Gaither,  hie 
trustees,  or  with  Jenner  and  hit  purchasing 
associates. 

But  it  is  said  that  Jenner's  relation  aa 
tenant  in  common  to  appellant  and  those 
associated  with  him  as  owner  of  the  prop- 
erty sold  to  pay  oft  this  paramount  lien, 
forbade  his  purchase.  That  there  is  such  a 
eMnmnnilr  of  interest  between  those  who 
hold  a  common  title  s^  to  forbid  one  such 
tiotenant  from  acquiring  any  beneSt  from 
the  acquisition  of  an  outstanding  superior 
title  is  undeniable.  That  a  court  of  equity, 
upon  timely  application,  will  convert  such 
a  purchasing  tenant  into  a  trustee  for  tbe 
oommon  benefit,  is  true.  The  doctrine  is 
Minudered  and  applied  in  Rothwell  v.  De- 
wees,  2  Black,  613,  17  L.  ed.  300,  and  Turner 
T.  Sawyer,  150  U.  S.  B78,  37  L.  ed.  1189,  14 
Bup.  Ct.  Rep.  192.  For  much  the  same  rea- 
son, one  tenant  may  not  hold  adversely  the 
common  property  against  another,  though 
he  may  do  so,  if  he  act  openly,  and,  In  that 
event,  the  statute  wilt  run  In  hii  favor. 
Elder  V.  McClaskey,  17  C.  C.  A.  2S1,  37  U.  S. 
App.  109,  70  Fed.  642. 

But  it  is  plain  that  the  principle  which 
turns  a  ootenant  into  a  trustee  who  buys  for 
himself  a  hostile  outstanding  title  can  have 
no  proper  application  to  a  public  sale  of  tbe 
common  property,  either  under  l^sl  process 
or  a  power  in  a  trust  deed.  In  such  a  sit- 
uation, the  sale  not  being  in  any  wise  the  re- 
sult of  collusion,  nor  subject  to  the  control 
of  such  a  bidder,  he  is  as  free,  all  deceit 
and  fraud  out  of  the  way,  si  any  one  of  the 
general  public. 

Even  a  trustee  has  been  held  competent 
to  purchase  the  trust  property  at  a  judicial 
sale  which  he  has  no  interest  in,  nor  any 
part  in  bringing  about,  and  which  sale  he 
in  no  wsy  controls.  Twin-Lick  Oil  Co.  v. 
Marbury,  81  U.  S.  587,  23  L.  ed.  32B;  Al- 
len  V.  Gillette,  127  U.  8.  B8fl,  32  L.  ed.  271, 
«tB  Sup.  Ct.  Rep.  1331. 

•  *But  it  is  said  that  if  there  Is  no  absolute 
prohibition  upon  one  co-owner  buying  at  an 
open  sale  of  the  common  property  to  sat- 
isfy a  mortgage  or  other  encumbrance  there- 
on, that  at  least  the  fiduciary  character  and 
common  interest  due  to  such  a  cotenancy 
require  of  one  who  buys  the  utmost  faimeas 
of  conduct.  Concede  this.  It  is  then  said 
that  Jenner,  at  the  bidding,  held  a  power 
of  attorney  from  three  others  of  the  syndi- 
cate members,  tiy  which  he  wsa  to  bid  the 
property  In  for  their  mutual  benefit  at  the 
lowest  price  possible,  and  at  a  price  not  ex- 
Meding  (24.000.     That  he  held  this  power 


of  attorney,  and  had  undertaken  to  buy  at 
as  low  a  price  aa  possible,  was  not  known 
to  appellant,  and  that  this  "secret  combi- 
nation," as  it  is  sfyled  and  designated,  was 
a  fraud  upon  him.  It  is  plain  from  the 
facts  of  this  case  that  the  scheme  for  ex- 
ploiting this  Crescent  Heights  property,  ac- 
cording to  the  agreement  exhibited  by  the 
share  certificates,  had  practically  collapsed, 
and  that  tor  the  want  of  means  and  har- 
mony among  the  owners  there  was  no  prac- 
tical way  of  clearing  the  property  from  en- 
cumbrances, which  bad  turned  out  to  be 
about  $39,000, — a  sum  larger  than  seems  to 
have  been  originally  supposed.  There  was 
nothing  left  but  for  the  members  of  the 
syndicate  to  put  tbeir  hands  into  their  own 
pockets  and  put  in  a  large  additional  sum 
or  let  the  encumbrances  be  enforced.  This 
latter  is  just  what  happened.  In  such  cir- 
cumstances it  was  plainly  tbe  right  of  each 
one  to  take  care  of  himself,  and,  if  be  saw 
fit  to  buy  at  the  trust  sale  on  the  chance  of 
making  something,  he  was  free  to  do  so, 
provided  only  he  took  no  undue  or  unfair 
advantage  of  his  co-owners,  and  observed 
tbe  rules  concerning  fairness  at  such  a  sale, 
which  prevail  in  any  circumBtances,  If  two 
or  more  of  those  who  had  been  concerned 
should  choose  to  unite  their  fortune  in  a 
new  purchase,  there  was  no  principle  of  law 
or  morals  to  forbid.  That  they  should  ogrea 
to  buy  at  the  best  price  obtainable  was  their 
right,  if  they  might  buy  at  all,  provided 
they  resorted  to  no  artifice  to  deter  othen 
from  bidding.  Pewabic  Min.  Co.  t.  Mason,  ^ 
146  U.  S.  349,  30  L.  ed.  732,  12  Sup.  Ct.  JJ 
Rep.  8S7.  *Mr.  Jenner's  attitude  at  the  sals  • 
was  that  of  an  open  bidder,  acting  in  hta 
own  interest,  and  necessarily  in  opposition 
to  that  of  tbe  appellant  and  other  cotenanta. 
There  were  others  present  at  the  sale,  bid- 
ding against  him,  and  chief  among  them 
was  the  appellant  himself,  who,  although  be 
says  he  Intended  to  give  the  syndicate  tha 
benefit  of  hfs  purchase,  said  nothing  of  It, 
and  seemingly  sought  to  secure  himself  as 
best  he  oould  in  the  apparent  wreck  of  the 
joint  enterprise.  It  was  the  misfortune  of 
the  appellant  that  he  forced  the  bidding  be- 
yond the  maiimum  price  to  which  Jenner 
was  authorized  to  go,  and  then  was  unable 
to  comply  with  the  terms  of  the  sale.  Thia 
resulted  in  an  immediate  reofTering  of  tha 
property,  as  was  to  be  expected.  That  In 
this  second  sale  the  property  was  knocked 
down  for  much  less  only  shows  that  the  for- 
mer price  had  been  inflated  by  the  competi- 
tion between  these  cotenonts,  eocfa  trying  to 
save  himself  in  the  same  way.  That  the 
price  at  which  Jenner  bought  was  probably 
several  thousand  dollars  less  than  Its  then 
estimated  market  value  may  be  true.  But 
it  is  also  true  that  the  property  was  of  a 
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•pMial&tiTa  chkruiter,  and  at  that  tima  and 
for  loine  timo  later  was  difBouU  of  sale  and 
much  depreaied.  But  this  price  waa  not  lo 
groSElj  inadequate  as  of  itaalf  to  justify  re- 
lief, eren  If  the  biU  had  been  promptly  filed. 
That  eale  vraa  in  February,  1888.  This  bill 
was  filed  in  the  apring  of  1903.  That  appel- 
lant did  not,  at  the  sale,  know  that  Janner 
was  buying  for  himaelf  and  certain  others 
of  tha  Bjndioate,  may  be  true!  but  he,  eon- 
fessedly,  learned  that  fact  when  Jenner  and 
his  saaoeiatea  fell  out  and  the  fact  cam  '  ~ 
light  in  a  bill  filed  in  Decembar,  1898. 
moat,  the  aale  was  voidable,  not  rold,  and 
he  who  would  complain  must  seasonably 
elect  whether  he  will  avoid  it  or  not.  Twin- 
Ijek  Oil  Co.  r.  Marbuiy,  supra. 

Appellant  did  not  act  with  that  degrea  of 
pramptnsBS  which  equity  demands.     Ha  haa 
■lumbered  ovar  the  question  of  whether  he 
H  should  elect  to  let  Jenner  hold  on  to  his  pui- 
2  chase  or  require  him  to  give  the  benefit  of 
*  his  bargain  to  hia'cotenants.     A  delay  of 
not  less  than  four  years,  during  which  there 
has  been  a  large  appreciation  in  the  value 
of  the  property,  is  unrcoaoneble.   Two  courts 
ia  auoeession  have  failed  to  find  ground  for 
relief,  and  we  see  no  good  reason  for  revers- 
ing the  decree  from  which  tha  appellant  baa 
sppealed. 
It  to  therefore  afSrmed. 


BOABD  OF  ASSESSORS  OP  THE  PARISH 

OF  ORLEANS,  tha  City  of  Naw  Orleans, 

et  bL  Appt*., 


Taxitioit  (I  95*1  —  Pbopebtt  Sdbjsct— 
Taxatioh    ot    Pbopebtt    of   Nonbebi- 

DKItlfl. 

1.  Loans  made  by  a  foreign  life  iniur- 
snce  company  to  its  policy  holders,  which, 
though  represented  by  notes,  are  In  fact 
charged  against  the  reserve  value  of  the  bor- 
rowera*  policies,  under  an  agreement  for  the 
extinguishment  of  the  debt  by  deducting 
the  amount  of  the  loans,  with  intereat,  from 
the  amount  of  any  claim  under  tha  policiea, 
cannot  be  subjected  to  taxation  by  uie  state 
in  which  the  borrowing  policy  holdera  reside. 

[Ed.  Nota.— For  oUier  oana,  'asa  TszsUoii, 
Dec.  DIs.  I  «.*) 

Taxation  (|  100*) -— Situs  —  Pbopebtt  of 

NaxBEsiDziin. 

i.  The  Louisiana  tax  laws  will  not  be 
eoDstmed  by  the  Federal  courts  as  taxing 
bank  deposits  of  a  foreign  life  insurance 
company,  made  soleW  for  transmission  to 
It*  Itome  office,  and  not  used  or  drawn 
against  by  anyone  in  Louisiana,  in  tlw  ab- 


I  of  any  decision  of  Ota  Louisiana  su- 
preme court  to  that  effect. 

[BO.    Note.— For   otIiST    Basse. 
Deo.  Dl«.  I  100.»] 


Argued  January  27,  1910.    Decided  Febru- 
ary 28,  1010. 

APPEAL  from  the  Circuit  Court  of  Qia 
United  States  for  the  Eastern  District 

Louisiana  to  review  a  decree  enjoining  the 
collection  of  taxes  from  a  foreign  life  insur- 
ance company  on  credits  alleged  to  arise 
out  of  poli<7  loans  and  pramium  lien  note 
loans,  and  on  bank  deposits  made  solely  for 
transmission  to  its  home  office.    Affirmed. 

Bee  same  case  below,  158  Fed.  462. 

The  facts  are  stated  in  the  opinion. 

Meesra.  George  H.  Terrlberry,  H.  Gar> 
land  Dupre,  and  Harry  P.  Sneed  for  ap- 
pellants. 

Uessrs.  Jtunea  H.  Hclntosb,  Charles  S. 
Rioe,  and  Ricbard  B.  Montgomery  for  ap- 

r.  Justice  Holmea  delivered  the  opinion* 
ot  the  courti 

This  is  a  bill  in  aqui^  to  reatr^n  tha 
collection  of  a  tax  from  the  plaintiff,  tha 
appellee,  on  tha  ground  that  the  tax  is  con- 
trary to  the  14tli  Amendment.  Tha  plain- 
tiff bad  a  decree  and  the  defendants  ap- 
peal to  this  eourt.  1S8  Fed.  462.  The  tax  is 
based  upon  an  asseaament  of  the  plaintiff 
for  credits  amounting  to  (608,900,  whereas 
the  plaintiff  says  that  it  has  no  credits  in 
the  state;  and  for  money  on  deposit,  dis- 
tinct from  what  the  plaintiff  admits  to  be 
taxable,  amounting  to  (60,700.  There  la 
no  dispute  about  the  facts,  and  the  isane  as 
to  each  sum  is  upon  matt«r  of  law. 

The  so-called  credits  arise  out  of  trans- 
actions denominated  policy  loans  and 
premium  lien  note  loans,  which  are  ex- 
plained at  length  by  the  judge  below,  bat 
which  may  be  summed  up  more  shorty 
here.  When  the  plaintiff's  policies  have  rnn 
a  certain  length  of  time  and  the  premiums 
have  been  paid  as  due,  the  plaintiff  becomes 
bound  ultimately  to  pay  what  la  called  their 
reserve  value,  whether  tha  payment  of 
premiums  is  kept  up  or  not;  and  thia  re- 
serve value  increases  as  the  payments  ot 
premiums  go  on.  A  policy  holder  desiring 
to  keep  hts  policy  on  foot,  and  yet  to  profit  ^ 
by  the  reserve  value  that  it  has  acquired,  ■ 
may  be  allowed,  at  the  plain tiff's'discretion,  • 
to  receive  a  sum  not  exceeding  that  present 
value,  on  the  terms  that,  on  the  settlement 
of  any  elaim  under  the  policy,  the  sum  so 
reoeived  shall  be  deducted  with  interest  (the 
interest  representing  what  it  Is  eatlmated 
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th»t  tho  man  would  hava  earned  if  retaioed 
bj  tha  plaintiff) :  and  that,  on  failure  to 
pay  anj  premium  or  the  above-men tioued 
intercBt,  the  lum  received  ahatl  be  deducted 
from  the  reaerre  value  at  once. 

This  ii  called  a  loaa.  It  is  represented 
by  what  li  called  a  note,  which  contain*  a 
promiae  to  pay  the  money.  But  as  the 
plaintiff  never  advances  roore  than  it  al- 
ready ii  abiolutely  bound  for  under  the 
policy,  it  has  no  intereit  in  creating  a 
personal  liability,  and  therefore  the  con- 
tract  on  the  face  of  the  note  goes  on  to 
provide  that  it  the  note  ia  not  paid  when 
due,  it  ihell  be  extinguislicd  automatically 
by  the  counter  credit  for  what  we  have 
called  tlic  reserve  value  of  the  policy.  In 
flhort,  the  claim  of  the  policy  holder  on  the 
one  side  and  of  the  company  on  the  other 
are  brought  into  an  account  current  by  the 
very  act  that  oreates  the  latter.  .  The  eo- 
ealted  liability  of  the  policy  bolder  never 
exists  as  a  personal  liability,  it  never  is  a 
debt,  but  is  merely  a  deduction  in  account 
from  the  sum  that  the  plainti&B  ultjinately 
must  pay.  In  settling  that  account, 
interest  will  be  computed  on  the  item  for 
the  reason  that  we  have  mentioned ;  but  the 
item  never  could  ba  sued  for,  any  more 
than  any  oUier  single  item  of  a  mutual  ac- 
Munt  that  always  shows  a  balance  against 
the  would-be  plaintiff.  In  form  it  subsists 
as  an  item  until  the  settlement,  because 
interest  must  be  charged  on  it.  In  sub- 
stance it  is  extinct  from  the  beginning,  be- 
cause, as  was  said  by  the  judge  below,  it  Is 
a  payment,  not  a  loan.  A  collateral  il- 
lustration of  the  principle  will  be  founil  in 
Starratt  t.  MnlUn,  148  Mass.  670,  2  L.R.A. 
687,  80  N.  B.  178,  and  cases  there  cited. 

Instead  of  receiving  an  advance,  the 
policy  holder  may  draw  upon  the  reserve 
value  for  a  premium  due,  again  giving  a 
note;  but  the  transaction  ia  similar  in  legal 
characteristics  to  that  which  we  have  de- 
g  scribed.  It  is  unnecessary  to  set  out  the 
J  documcDta  at  length,  because,  although  the 
•  same  language*is  not  used  in  all,  there  is 
no  nice  question  of  construction,  no  doubt 
possible  OS  to  the  effect  and  import  of  the 
contracts.  In  none  of  the  cases  is  there  a 
kan,  and  therefore  there  are  no  credits  to 
be  taxed.  In  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  200  U.  B.  MS,  61  L.  ed.  863, 
27  Sup.  Ct.  Rep.  409,  so  tar  as  appeared, 
the  insurance  company  made  loans,  proper- 
ly so  called,  to  Ita  policy  holders,  and  the 
question  now  before  the  court  was  not 
raised  or  discussed. 

What  we  have  said  disposes  of  the  item 
of  (668,900.  The  other  oonsisti  of  a  banlc 
account  of  (60,700,  kept  separate  from  a 
small  account  for  current  expenses,  admit- 


ted to  ba  taxable.  The  account  in  question 
consists  of  deposits  made  solely  for  trans- 
mission to  New  York,  and  not  used  or 
drawn  against  by  anyone  in  Louisiana.  We 
shall  not  inquire  whether  It  would  or  would 
not  be  within  the  constitutional  possi- 
bilitiea  for  a  stato  to  tax  a  person  outside 
its  jurisdiction  for  a  bank  deposit  that  only 
became  his  or  came  into  existence  as  prop- 
erty at  the  moment  of  beginning  a  transit 
to  him,  and  that  thereafter  left  the  state 
forthwith.  It  is  enough  to  say  we  should 
not  readily  believe  that  the  supreme  court 
of  the  state  would  interpret  the  statutes 
of  Louisiana  as  having  that  intent.  See 
State,  Metropolitan  L.  Ina.  Co.,  Prosecutor, 
T.  Newark,  62  N.  J.  L.  74,  40  Atl.  573,  The 
Louisiana  cases  cited  aa  contrary,  and  aa 
showing  tbe  purpose  of  the  legislature  to 
reach  such  a  deposit  as  this,  do  not  aeeta 
to  us  to  Buatain  the  appellant's  poinL 
Blueflelds  Banana  Co.  t.  Board  of  Assessors, 
49  La.  Ann.  43.  21  So.  627;  Parker  v. 
Strauss,  46  La.  Ann.  1173,  22  So.  329.  The 
statute  purports  to  levy  a  tax  upon  all 
property  within  the  state,  and  enumerate* 
different  kinds.  Act  170  of  1SB8.  We  see 
DO  indication  that  it  intended  to  include 
under  that  head  property  that  becomea  suek 
only  to  leave  the  state  at  onc& 
Decree  affirmed. 

Mr.  Justice  Brewer  dissents,  believing 
that  tbe  case  Is  controlled  by  the  decision 
in  MetropoliUn  L.  Ins.  Co.  v.  New  Orleaui^ 
20S  U.  S.  3B3,  01  L.  ed.  863,  27  Sup.  Ct. 
Rep.  4S9. 

(IK  U.  B.  G«.) 
J,  J.  McCASKLLL  COMPANY,  Appt, 

U.MITED  STATES. 

ri'iiLic  Lands  rt   121)*>— Plkadino— Ai.- 

LcoATioNs  OF  Fraud. 

1.  A  bill  flted  by  the  United  States  to 
cancel  a  patent  sufficiently  alleges  the  facts 
upon  which  are  baaed  the  charge  of  fraud 
in  procuring  and  commuting  the  homcatead 
entry  on  which  the  patent  was  founded, 
where  it  avers  that  the  patentee  deceived 
the  land  oflice  by  false  testimony  as  to  the 
extent  of  his  improvements,  cultivation,  and 
residence,  and  secured  bis  patent  by  that  d»- 

t  Public  LaDOs. 


other 
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PCBLic  Lands  {(  120*)— Fbado— CoKCtl*- 

BZHT  Fi.iDinoa  Below. 

S.  Concurrent  findings  of  the  two  lower 
courts  that  a  patentee  deceived  the  land  of* 
fice  by  false  testimony  as  to  the  extent  of 
his  improvements,  cultivation,  and  residence, 
and  secured  hia  patent  by  that  deception,  are 
sustained  by  the  evidence,  where  his  stats- 
ment  and  proof  on  final  hearing  were  both 
to  the  effect  that  hia  improvement  eonsietad 
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of  k  dwelltiiK  boOM  flt  for  hsbittttion  and  a 
gmrden  cultivated  two  wasoni,  and  that, 
after  nuJciog  hii  tettlement,  he  was  absent 
oaly  two  or  three  timei  on  account  of  hi* 
health,  the  longest  abaence  betne  not  over 
three  montba,  and  the  evidence  in  the  eaM 
at  bar  ihons  that  the  house  wat  unfit  for 
habitation,  that  the  patintee  never  moved 
hi*  family  there,  that  be  did  not  atay  there 
mora  than  one  night  in  a  week,  and  that  be 
had  admitted  to  a  eoTemment  (Acnt  that  ha 
had  not  lived  on  Uie  bomeateaa  antry,  and 
tbonght  he  waa  going  to  loM  It. 

IBd.  Note.— Tor  other  caaM  •••  Pobllg  [«sda, 
Dec.  Die  I  in.*] 

GoBPo&aTioRS  (I  428*)  — Ehowlidsi  or 

COSPOXATX  OmCBB. 

3.  Koowled^  on  the  part  of  the  preaident 
of  a  corporation  of  the  fraud  committed  b; 
an  entrTman  in  procuring  and  commuting 
a  homeetead  entrj  Is  imputed  to  the  eorpo- 
ration,  eo  aa  to  deprive  it  of  th«  position  of 
a  bona  flde  purchaser  tinder  a  oonveyance 
from  the  preaident,  who  had  talcen  a  deed  of 
the  jiropert;  from  the  patentee,  whera  the 
praaident  wae  one  of  the  incorporators,  and, 
M^cther  with  the  secretary,  owned  a  large 
majority  of  the  capital  itock,  and  was  in- 
tmated  with  the  entire  management  and  con- 
trol of  the  corporate  business,  since  hla  in- 
terest and  that  of  the  oorporation  are  Iden- 
tical, and  not  adverse. 

tEd.  Note.— rar  otber  cum,  sm  OorporatloBa, 
Cant.  DIa.  n  nu-iia;    Deo.  Die  I  W-*] 

Affeai.   and   Ebbob  (|   iOIM^i—Pbbjudi- 
oiAL  Bbbob— ADitimira  BrinxNCs. 

4.  The  admission  in  evidence  in  a  aait  In 
aquity  to  cancel  a  patent  for  fraud  in  pro- 
anring  and  commuting  a  bcmestead  entry, 
of  a  statement  made  by  the  entryman  to  a 

Eivernment  agent,  and  made  the  baats  of  tbe 
tter"*  report  to  the  land  offlce.  Is  not  prej- 
adidal  error,  where  the  attention  of  the 
entryman,  when  testifying,  was  drawn  to 
auch  Btatement,  end  he  himself  testified  that 
It  waa  made  at  hla  home,  and  was  signed  by 
him,  and  the  tacts  were  testified  to  by  the 
ajccnt  to  whom  the  itatement  was  made. 

[Ed.  Nate.— For  otho-  caaaa,  ■••  AniMal  uid 
Srror,  Cent.  D1|.  |l  USE.  4196  rOee.  Die  !  ItU.'. 

APFU.L  aud  Bbbob  (|  1054*)  —  Pbejddi- 
CIAL  Ebbob— ADinrnnG  Bvidercx. 
6.  Prejudicial  error  ia  not  committed  In 
admitting  in  evidence,  in  a  suit  in  equity  to 
cancel  a  patent  and  the  deeds  founded  there- 
on, for  the  fraud  of  the  homestead  entryman, 
testimony  showing  the  purchase  of  other 
homestead  claims  by  the  grantee,  because 
it  was  not  accompanied  by  evidence  showing 
that  sneh  other  transactions  were  false  and 
fraudulent,  since  it  will  be  presumed  that, 
nnder  such  circumstances,  the  court  gave  to 
the  testimony  admitted  no  value  or  proba- 
tiva  strength. 
[Ed.  Nota,— Vor  other  easaa,  see  Appeal  and 
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Argoad  Jannary  25,  1010.    Decided  Pebm- 
ary  28,  1010. 


APPEAL  from  the  Uuitad  Statas  arcuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  afBrmed  a  d^ree 
of  the  Circuit  Court  for  the  Northern  Dla- 
trict  of  Florida,  canceling  a  patent  and  the 
deeda  based  thereon,  for  fraud  In  procuring 
and  commuting  the  homestead  entry  on 
which  the  patent  was  founded.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Ur.  Wllllem  W.  Floumoy  for  appal- 
Unt 

Aaslstant  Attorney  Oeneral  Rnaaell  for 
appellee.  m 

M 

*Mr.  Justice  McKeaoa  delivered  the  opin-  * 
Im  of  the  court: 

This  suit  was  brought  by  the  United 
States  to  cancel  a  patent  issued  to  ooa 
William  Joaiah  Ward,  and  a  deed  made  by 
him  and  hfa  wife  to  J.  J.  McCaakill  A  Com- 
pany, and  by  the  latter  to  the  J.  J.  Mc- 
Caakill Company,  the  appellant  The  alle- 
gations of  the  bill  are  that  the  N.  %  of  the 
N.E.  Vt,  S-W.  K  of  the  N.E.  Vi,  and  S.E. 
^  of  N.W.  '^  of  section  8,  township  1  It., 
17  W.,  in  the  county  of  Walton,  atate  ot 
Florida,  being  public  land*  of  the  United 
BUtes,  William  Josiah  Ward,  on  the  18th 
of  September,  1900,  filed  his  application 
upon  them  for  a  homestead  in  the  land  olBoo 
in  Gainesville,  Florida.  That  he  snhsa- 
quently  commuted  the  entry  by  paying  the 
government  price  therefor,  making  proof  of 
settlement,  cultivation,  and  improvement 
tor  the  period  of  time  required  by  law,  and 
that  on  January  13,  1003,  a  caah  entry 
certificate  No.  16,026  waa  issued  to  him  and 
a  patent  on  tha  3d  of  Juna,  1903.  It  la 
allied,  with  detail  of  circumstanwi,  thai 
the  atatement  of  Ward  and  the  proof  pre- 
sented by  him  on  the  hearing  for  final  proof 
were  falae,  fraudulent,  and  untrue.  Tlw 
allegationa  will  be  given  later.  Tha  bill 
further  alleges  that  tha  land  embraced  In 
the  patent  was  conveyed  by  Ward  to  J.  J. 
McCaskill  A  Company  (the  bill  as  original- 
ly filed  alleged  that  the  conveyance  had 
been  made  to  the  McCaskill  Company],  a 
copartnership  composed  of  J.  J.  McCaskill 
and  E.  h.  McCaakill,  then  engaged  in  the 
manufacture  of  lumber  at  Freeport,  Florida, 
That  they  afterward  Incorporated  by  tha 
corporate  name  of  the  J.  J.  McCaakill  Com- 
pany, with  the  said  J.  J.  McCaskill  as  prcal. 
dent  and  Robert  B.  L.  McCaakill  aa  seora-  ^ 
tary,  owning  a  large  majority  of  the  atoek  e 
of  the  corporation,  with  the  entire* manage-  f 
m«nt  and  control  of  its  bnaineas  and  affairs. 
Tliat  tha  company  took  over  from  the  aaid 
J.  J.  McCaskill  or  J.  J.  McCaskill  A  Com- 
pany  the  homestead  entry  of  Ward,  with 
full  knowledge  of  its  president  and  aeera- 
tary  of  the  negotiations  between  the  eosn- 
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puqr  and  tlw  mtrym»n  by  Wuren  Ward, 
an  agent  of  th*  flompany,  "and  with  all 
tli«  knowledge  and  notice  of  the  uid  Ue- 
Gaclcill  ft  Company  of  the  fraud  and 
dnplieity  practiMd  bf  William  Joeiah 
Ward  in  obtaining  the  patent  from  the 
United  States." 

The  answer  of  the  coropanj  alleged  that 
conmyance  waa  made  by  William  Josiah 
Ward  to  J.  J.  McCaakiU  after  the  patent 
was  iuued  for  the  lum  of  t42S;  that  Mc- 
Casldll,  for  a  valuable  cousideratlou,  sold 
and  conveyed  the  same  to  the  McCaakill 
Company;  that  the  conveyance  was  made 
in  good  faith,  witliout  notice  or  knowledge 
of  any  kind  whatooever  of  any  irregularity 
or  fraud  upon  the  part  of  Ward,  if  any 
thov  was,  and  that  he  was  a  bona  fide 
purchaser  of  the  property;  and  that  the 
eompany  was  a  bona  flde  purchaser,  for  a 
valuable  consideration,  from  J.  J.  Mc- 
Caskill,  and  without  knowledge  or  notice  of 
•ny  irr^nlarity  or  fraud  practised  by 
Ward.  The  uaoal  replication  was  filed  and 
an  examiner  was  appointed  to  take  the 
proofs  on  the   iasues  made. 

Upon  report  to  the  court,  a  decree  was 
•ntered  overruling  the  objecUons  of  the 
flompany  to  the  evidence  and  the  motion  to 
■trika  it  out,  and  adjudged  and  decreed 
tliat  the  patent  be  declared  null  and  void, 
and  that  it  be  surrendered  by  the  com- 
pany, the  decree  finding  it  to  be  in  its  pos- 
session, to  the  clerk  of  the  court,  to  be  in- 
■oribed  by  him  "null  and  void."  It  was 
further  adjudged  and  decreed  that  the  deed 
from  William  Josiah  Ward  to  J.  J.  Mc- 
Caskill  ft  Company,  and  the  deed  from  the 
latter  to  the  J.  J.  UcCaakill  Company,  be 
vacated  and  annulled,  and  the  company  be 
enjoined  forever  from  setting  up  or  claim- 
lug  title  to  the  land  by  reason  of  the  patent 
or  any  ol  the  conveyances  from  Ward.    The 

t>  decree  was  affirmed  by  the  circuit  court 

S  of  appeals. 

*  *There  are  twenty-three  assignments  of 
arrors,  eighteen  of  which  are  addressed  to 
rulings  on  evidence  and  five  attack,  in  gen- 
•ral  terms,  the  decree  canceling  the  patent 
and  the  conveyance  by  Ward.  These  Ave 
were  atone  disciuaed  in  the  oral  argument 
and  in  the  brief  on  &la  under  the  following 
divisions: 

"1.  Are  the  averments  of  the  bill  of  com- 
plaint euOlcient  to  give  the  court  of  equity 
jurisdiction  I 

"2.  Do  the  facts  proved  tiy  the  govern- 
ment sustain  the  averment  that  the  final 
proof  of  the  entryman  was  false,  fraudulent, 
and  untrue  t 

"8.  Will  this  court  review  deciaions  by 
the  land  offioa  otBdals  upon  ^estiom  of 
faetl 


"4.  Does  the  appellant  occi^iy  the  posi- 
tion of  an  innocent  purchaser,  and  is  the 
government  precluded  because  of  his  rights 

1.  To  support  the  first  proposition  it  is 
urged  that  the  bill  does  not  allege  the  facta 
upon  which  the  charge  of  fraud  in  obtaining 
the  patent  was  based,  and  therefore  "pre- 
senta  no  issue  for  trial,  and  should  fail  upon 
demurrer."  But  there  was  no  demurrer 
filed  to  th«  hill.  The  only  answer  to  para- 
graphs 4  and  B  (aet  out  below)  was  that, 
as  to  the  facta  of  the  former,  the  com- 
pany was  not  advised ;  that,  aa  to  the  facta 
of  the  latter,  it  had  "no  knowledge,"  and 
denied,  therefore,  that  they  were  true,  and 
demanded  strict  proof  of  them.  The  first 
and  only  explicit  objection  to  the  bill  for 
inaufflciency  is  made  in  the  brief  filed  in 
this  court.  But,  conceding  it  covered  by 
the  assignments  of  error  discussed  by  coun- 
sel, and  entertaining  it,  we  think  that  it 
ia  without  foundation.  The  following  ara 
its  averments: 

"Your  orator  ahowa  unto  your  honor  that 
the  said  William  Josiah  Ward,  in  the  eom- 
mutation  proof  taken  on  the  29th  day  <4 
December,  1902,  alleged  himself,  and  mode 
it  appear  by  the  testimony  of  others,  that 
he  Iwd  established  a  residence  upon  said 
land  on  March  10th,  1001,  and  that  ha 
continuously  resided  thereon  from  that  date 
until  and  up  to  the  date  of  submisaion  of  _ 
final  proof,  except  for  abaences  on  two  or  o 
three  *  occasions  of  not  exceeding  threa  * 
months,  due  to  the  illness  of  his  wife;  that 
he  had  improved  the  tract  by  erection  of 
a  house  thereon  and  by  cultivating  ^  acre 
for  two  aeasona,  and  the  whole  amount 
of  improvements  being  alleged  to  be  of  the 
value  of  forty  ($40)  dollars,  and  that  ha 
had  complied  with  the  law  entitling  him  to 
a  patent  to  said  lauds. 

"Your  orator  further  shows  unto  the 
court  that  the  statement  of  the  said  Ward 
aud  the  proof  presented  by  him  on  tha 
bearing  for  final  proof  was  false,  fraudu- 
lent, and  untrue;  that  he  did  not  have  the 
improvements  that  he  alleged  that  he  had 
on  said  premises,  and  had  not  cultivated 
the  said  land;  that  the  improvements  ac- 
complished on  said  entry  consisted  of  noth- 
ing more  than  a  pine-pole  cabin,  never  com- 
pleted, without  Soor,  door,  or  chimney;  that 
there  was  absolutely  no  means  of  entrance 
or  exit  thereto  or  therefrom,  unless  through 
the  uninclosed  gable  ends  of  said  cabin;  that 
the  interatices  between  the  poles  of  said 
cabin  were  never  closed  in  any  fashion;  that 
the  only  ground  on  said  entry  which  had 
undergone  cultivation  was  a  space  within 
an  inclosure  of  30  by  3G  (eet;  that  the  said 
Ward  never  rMi''.ii  opon  said  land,  but  dur- 
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lug  the  period  allowed  for  refideno*  oa  the 
homeitead  entry,  entrynuui  aetoally  resided 
mt  hia  home,  where  for  »  long  time  he  had 
nwintaised  hie  reaidenoe,  3^  tnilee  diataut 
from  raid  entry." 

Appellant  reliee  for  Its  contention  upon 
United  Statee  t.  Thiockmorton,  98  U.  S. 
01,  2S  L.  ed.  flS;  Vance  r.  Bnrbonk,  101  U. 
8.  B14,  2S  II  ed.  929;  Uarwell  Land-Grant 
OiM,  121  U.  8.  32S,  30  L.  ed.  949,  7  Sup. 
Ct  Rep.  1015;  and  other  caaea  of  like  kind. 
We  will  not  take  the  time  to  review  tbem. 
It  ie  eaoagh  to  say  that  it  waa  pointed  out 
In  United  SUtes  t.  Minor,  lU  U.  S.  233, 
29  L.  ed.  110,  6  Sup.  Ct  Rep.  S36,  that  they 
do  not  apply  to  a  caae  like  that  at  bar, 
where  the  charge  ia  that  there  wai  fraud 
and  perjury  in  ea  partt  proceedinga  before 
the  land  office.  See  alao  United  States  t. 
San  Jadnto  Tin  Co.  126  U.  S.  273,  31  L.  ed. 
747,  8  Sup.  Ct.  Rep.  860;  UoSat  v.  United 
States,  112  U.  R  24,  28  L.  ed.  eZ3,  6  Snp. 
Ct  Rep.  10;  United  States  v.  Iron  Silver 
Hin.  Co.  12B  U.  S.  673,  32  L.  ed.  571,  9  Sup. 
Ct  Rep.  195;  Colorado  Coal  t  I.  Co.  r. 
g,  UniUd  BUtea,  123  V.  S.  307,  31  L.  ed.  182, 
g  8  Snp.  Ct  Rep.  131;  United  Statw  t.  Beebe, 
•  12T*U.  &  338,  32  L.  ed.  121,  8  Sup.  Ct  Rep. 
1083(  United  Statea  t.  Budd,  144  U.  6.  1S4, 
86  L.  ed.  384,  IS  Sup.  Ct  Rep.  675;  United 
SUtes  V.  American  Bell  Teleph.  Co.  187  U. 
8.  224,  42  L.  ed.  144,  17  Sup.  Ct  Rep.  809. 
2.  This  diviaion  invoWes  the  auffleleney  of 
the  evidence  to  anatain  the  decree.  The 
argument  at  bar  haa  not  kept  thii  diviaion 
separate  from  the  first  or  the  first  from 
it  They  are  manifestly  different.  The 
first  ooncema  the  sufficiency  of  the  bill,  thia 
the  anffloieney  of  the  evidence.  In  other 
words,  whether  the  evidence  has  establiihed 
the  BTennents  of  the  bill,  aasuming  them 
to  fa*  sufficiently  specific,  by  dear  and  aatii- 
faetory  proof.  And  it  may  be  conceded 
that  that  is  the  d^ree  of  proof  that  the 
eases  reqnire.  It  «u  said  in  Maxwell 
Land-Qrant  Case,  supra,  that  when  a  court 
of  equity  Is  asked  to  set  aside  a  patent  "tor 
fraud  or  mistake  .  .  .  the  testimony  on 
whieh  thia  is  done  mnat  be  clear,  unequivo- 
cal, and  convincing,  and  that  ft  cannot  be 
done  upon  a  bare  preponderance  of  evi- 
dence whieh  leaves  the  iMua  in  doubt" 

Does  the  case  at  bar  fill  the  measure  of 
proof  required  by  the  casesT  In  this  inquiry 
we  start  with  Uie  finding  of  the  two  lower 
courts  in  the  affirmative.  Appellant  at* 
tadcs  the  finding,  but,  as  we  have  said,  does 
not  keep  the  diaeussion  of  this  inquiry  sepa- 
rata from  tbe  consideration  of  the  sufficiency 
of  the  bill.  In  both,  stress  is  put  upon  the 
same  proposition.  It  ia  contended  that  tbe 
allegations  of  the  bill  that  tbe  proofs  anb- 
mittad  by  Ward  to  the  land  office  were 


fraudulent  and  untrue  was  a  mere  l^al 
conclusion,  and  that,  beudea,  it  waa  solely 
the  province  of  the  land  ofSce  officials  to 
determine  such  matter,  and  "thus  may,  in 
their  discretion,  issue  patents  to  persons 
upon  Evidence  of  improvement  and  cultiva- 
tion of  greater  or  less  value  and  extent, 
the  extent  in  value  of  the  improvement  be- 
ing solely  in  their  discretion."  It  la  further 
argued  that  "the  statutes  governing  the 
dispoaition  of  the  public  lands  required 
neither  a  limited  amount  of  improvement 
nor  an  absolute  continuous  residence;"  and 
"that  when  an  entryman  has  clearly  set 
forth  the  ajuount  of  the  improvements,  how- 
ever shall,  and  the  Department  has  issued 
a  patent  thereupon,  then  the  question  of  the  y* 
amount  or  extent  ia  forever*pnt  at  leat"  •* 
The  purpose  of  the  law,  it  is  further  argued, 
"ia  to  give  a  part  of  the  public  domain  to 
the  poor  man,  and  that  therefore  temporary 
abandonment,  for  the  purpose  of  earning 
a  livelihood  or  aupport  hia  family,  or  to 
secure  funda  with  which  to  make  improve- 
ments, or  on  account  of  sielmeas,  aa  in  the 
case  at  bar,  ia  parmiasible."  The  value  and 
amount  of  improvement,  it  is  finally  urged, 
is  immaterial  except  to  detract  from  the 
good  faith  of  the  antrymsn,  "and  then  only 
when  accompanied  wiUi  evidence  of  the  abil- 
ify  of  the  entryman  to  make  more  improve, 
ments  than  in  fact  were  made."  These  tests 
may  be  accepted,  arguendo,  and  the  fraud 
of  Ward  is  established.  l 

The  averment  of  the  bill  Is  that  he  da- 
oeived  the  land  office  by  false  testimony  of 
the  extent  of  his  improvementa,  cultiva- 
tion, and  residence,  and  secured  his  patent 
tiy  that  deception.  In  other  words,  that 
tbe  judgment  and  discretion  of  the  land  of- 
fice were  invoked,  not  upon  the  actual  ex- 
tent of  his  improvements,  cultivation,  and 
residence,  but  upon  a  misrepresentation  of 
their  extent    See  United  States  v.  Minor, 

It  may  be  well  here  to  consider  what  the 
law  requires.  It  gives  the  right  of  entry  of 
100  acres  of  land  as  a  homestead,  upon  the 
condition,  however,  which  muat  be  estab- 
lished by  affidavit,  that  the  "application  is 
honestly  and  in  good  faith  made  for  the 
purpose  of  actual  eettlement  and  cultiva- 
tion, and  not  for  the  benefit  of  any  other 
person."  That  applicant  will  honestly  en- 
deavor to  comply  with  the  requirement*  of 
settlement  and  cultivation,  and  does  Dot 
apply  to  enter  the  aams  for  Uie  purpose  of 
speculation.  The  purpose  of  the  law,  there- 
fore, is  to  give  a  home,  and,  to  secure  th» 
gift,  the  applicant  must  show  that  he  has 
made  the  land  a  home.  Five  years  of  real- 
dence  and  cultivation  for  tlie  term  of  flva 
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jtmx*  ht  vcaul  ihow  by  two  oradible  wlt- 

Besidence  and  eultivatloa  of  ths  Und 
an  tbe  price  that  U  eiactod  for  Ita  pa;- 
m«iit.  It  if  ia  the  power  ol  the  Mttler  to 
modify  the  termB  somenhaL  He  may  lub- 
H  atitute  for  a  residence  and  cultivation  for 
r  Sve  years  a  realdence  and*eultiTation  for 
not  lesi  than  fourteen  moDtbg;  bat  he  muat 
make  "proof  of  gettlement  and  of  residenca 
and  enltivatlon  for  euch  period  of  foart«en 
mMitha,"  and  pay  the  priee  provided  by  law 
for  the  land  entered.  Thi*  ia  known  as  the 
"commutation"  of  his  homestead  entry. 

In  view  of  these  provisions  of  law,  we 
may  judge  of  what  Ward  did.  He  entered 
the  land  as  a  homestead,  and  on  the  8th  of 
eeptember,  1900,  filed  tbe  affidavit  required, 
stating  that  he  made  his  application  hoa- 
••tly  and  in  good  faith,  for  the  purpose  of 
actual  cultivation  and  aettlement,  and  not 
tm  the  benefit  of  any  other  person.  On  the 
29th  of  December,  1002,  he  produced  two 
witueBsei  to  establish  his  residence,  cultlva- 
tiou,  and  character  of  his  Improvements, 
one  of  whom  testified  that  he  was  well  ae- 
^uainted  with  Ward  and  the  land  embraced 
tn  Ward's  claim;  that  it  was  "low,  piney 
woods  land,  very  wet  in  rainy  aeasone." 
His  testimony  as  to  Ward's  residence  and 
cultivation  of  the  land  ia  best  exhibited  by 
tke  following  questions  and  answers: 

Q.  5.  When  did  claimant  settle  upon  the 
homestead,  and  at  what  date  did  be  astab- 
Uah  actual  residence  thereon  1 

A.  About  the  Oth  of  Uareh,  1001. 

ti,  9.  Eave  claimant  and  family  resided 
«ontlDuonsly  on  the  homestead  since  first 
establishing  residence  thereout 

A.  I  don't  think  they  have  continuously. 
I  kars  Men  them  absent  from  it  a  time  or 
two. 

(J.  7.  For  what  period  or  periods  has  the 
aattler  been  absent  from  the  land  since 
making  settlement,  and  for  what  purpose] 
and,  if  temporarily  absent,  did  claimant's 
family  reside  upon  and  eultivate  the  land 
during  such  absence  I 

A.  I  have  known  of  tbdr  being  absent  a 
Ume  or  two,  but  be  has  not  been  off  of  it 
over  three  months  at  the  longest  period. 
His  wife  is  very  feeble,  and  the  land  is  so 
low  and  wet  that,  on  account  of  her  health, 
'h  well  as  to  make  a  support,  he  was  com- 
pelled to  be  absent.  I  presume  he  ha«  been 
R  on  it  nearly  every  week. 

■  '  The  other  witness  waa  even  more  definite. 
Answering  a  question  as  to  the  continuity 
of  the  residence  of  Ward  and  his  family  on 
tlM  land,  he  said  that  he  conid  not  say 
*wbether  eontinuoui  or  not,  have  not  been 


there  all  the  time;  thsy  were  there  eveij 
time  I  have  been  Uiere,  but  on  one  or  two 
occasions  have  seen  them  off  tbe  land."  And 
further,  as  to  the  absence  of  Ward  and  his 
family,  he  said:  "I  don't  know  exactly 
how  long,  but  am  satisAed  they  have  not 
been  absent  over  six  months  at  the  longest 
for  the  purpose  of  making  a  support,  and 
on  account  of  the  land  being  so  lotv  and 
wet  and  unfit  for  cultivation."  Both  wit- 
nesses gave  the  extent  of  cultivation  to  be 
^  acre  for  two  years,  and  the  improvement 
to  consist  of  a  house  and  garden  of  the 
value  of  forty  or  fifty  dollars. 

Ward  himself  testified  that  he  esUblished 
his  residence  on  the  10th  of  March,  1901, 
and  that  his  improvement  consisted  of  a 
small  dwelling  house  and  a  garden  of  about 
^  acre  of  land,  worth  about  $40.  He  tes- 
tified further  as  follows: 

Q.  S.  Of  whom  doee  your  family  eoosistl 
and  have  you  and  youi  family  resided  con- 
tinuously on  the  laud  since  first  establistl- 
iug  residence  thereon  1 

A.  Myself  and  wife.  No,  not  eontina- 
ously ;  tiiat  Is,  not  every  day  and  night. 

Q.  6.  For  what  period  or  periods  have 
you  been  absent  from  the  homestead  since 
making  settlement,  and  for  what  purpose; 
and,  it  temporarily  absent,  did  your  fam- 
ily nsids  upon  and  cultivate  the  land  dur- 
ing such  absence t 

A.  Was  absent  two  or  three  times,  not 
over  three  months  at  longest  period,  on  ■»■ 
count  of  my  wife's  health.  She  is  very 
feeble,  and  the  land  Is  so  low  and  wet  that 


And  he  further  testified  that  he  had 
not  sold,  conveyed,  or  mortgaged  any  poi^ 
tion  of  the  lutd.  This  testimony  would  „ 
have  established.  If  true,  that  Ward,  with  g 
his  family,  took  up*his  residence  on  ths* 
land  on  the  10th  ol  March,  1001;  that  his 
improvement  consisted  of  a  small  dwelling 
house,  fit  for  habitation,  and  a  garden  of 
K  acre,  cultivated  two  seasons,  and  that,. 
after  making  his  settlement,  he  was  absent 
only  "two  or  three  times,  not  over  three 
months,"  at  longest,  "on  account  of  his 
(witness')  health."  This  was  the  testimony 
upon  which  tbe  Land  Department  acted. 
What  is  the  evidence  in  this  easel  His  two 
sons  never  saw  him  on  tbe  land,  but  always 
saw  him  at  his  residence,  4  or  6  miles  from 
the  Und.  He  testifies  himselt  that  he  never 
moved  his  family  there;  that  the  house  was 
built  ot  pine  poles,  was  12  by  14  in  dlmea- 
slons,  had  no  fioor,  no  chimney,  no  "aeilii^ 
or  tioards  on  between  ths  polea  or  the  in> 
tentices;"  that  he  fenced  and  cultivated  "ft 
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■mkll  piece,  not  larger  than  the  boitM,' 
wad  this  was  inclosed  by  raiU  and  pole* 
and  planted  two  jears.  His  reaidence  upon 
the  land  is  deaoribed  in  the  following  ques- 
tions and  answers: 

Q.  Did  f ou  ever  have  tout  family  there 
on  an]'  nightt  Ever  spend  any  night  with 
jour  iamily  there! 

A.  I  stayed  there  at  night  myself.  My 
wife    did   not   go    there.       She     was     very 

Q.  About  how  many  uighta  in  the  week 
did  you  spend  there! 

A.  I  do  not  think  I  stayed  in  the  t 
week  more  than  one  night  in  the  week. 

And  there  is  otlier  testimony  showing  that 
the  bouse  waa  unfit  for  habitation.  A 
special  agent  of  the  Qeneral  Land  Office  in- 
spected the  place.  He  found,  he  said,  "a 
little  pole  cabin,  11  x  13,  not  completed, 
and  there  was  no  door  to  go  in  and  out  of. 
There  was  no  window,  no  chimney,  the  open- 
ings between  the  poles  were  not  closed,  the 
gable  ends  were  not  closed,"  He  further  tes- 
tified that  there  was  no  evidence  of  any 
residence  or  habitation  there  at  all.  And 
further,  "there  was  a  little  incloiure,  '. 
ZB  feet,  a  tittle  amount  that  was  about  a 
^  quarter  of  a  mile  from  the  house."  This 
H  witness  also  testified  to  the  conversation 
•  with  Ward,  in  which  the  latter  told'him 
that  he  (Ward)  had  not  lived  on  the  home- 
stead entry,  and  that  be  thought  that  he 
was  going  to  lose  it.  We  think  that  this 
testimony  sustains  the  avermenta  of  the 
bill  that  the  patent  was  obained  by  fraud. 
This  ie  not  a  case  where  the  courts  are  un- 
dertaking to  review  the  decisions  of  the  land 
office  officials  on  questions  of  fact,  nor  to  re- 
rerse  their  discretion,  properly  exereised. 
It  is  a  case  of  fraud  upon  them,  and  obtain- 
ing a  patent  by  means  of  that  fraud. 

Does  appellant  occupy  the  position  of  the 
Innocent  purchaser,  end  is  the  government 
precluded  from  receiving  the  relief  prayed 
for  in  the  bill  becsuae  of  such  factT  The 
answer  to  the  question  depends  upon  a 
proposition  of  law,  and  whether  J.  J.  Mc- 
Caaleill  had  knowledge  of  the  fraudulent 
acts  of  Ward.  Tliie  knowledge  was,  in 
efTect,  found  by  both  the  lower  courts,  and 
giving  to  their  finding  the  strength  thst 
should  be  accorded  to  it,  we  pass  to  the  con- 
sideration of  the  proposition  of  taw  that 
the  knowledge  of  J.  J.  McCaskitl,  though 
president  of  the  McCaskill  Company,  cannot 
be  imputed  to  it,  because,  as  appellant,  the 
argument  is  that  while  knowledge  of  an 
agent  is  the  knowledge  of  the  principal,  an 
"exception  to  the  rule  is  that,  if  the  agent 
Is  acting  in  a  matter  in  which  he  has  a  per- 


sonal interest,  or  in  connection  with  whitA 
ha  is  interested  with  a  third  person,  the 
presumption  is  that  he  will  not  communi- 
cate the  facta  in  conbvversy."  And  it  is 
urged  that  "the  rule  should  be  more  rig- 
idly applied  in  cases  of  fraud  or  torts." 
For  these  propositions  appellant  cites  Clark 
V.  Metropolitan  Bank,  3  Duer,  241;  Frenkel 
V.  Hudson,  82  Ala.  162,  80  Am.  Bep.  736,  Z 
So.  7B8;  Allen  v.  South  Boston  R.  Co.  160 
Mass.  206,  B  L.R.A.  716,  15  Am.  8t  Kep. 
189,  22  N.  E.  017;  Innerarity  v.  Merchants' 
Nat  Bank,  130  Mass.  332,  52  Am.  Kep.  710, 
1  N.  E.  28S;  Atlantic  Mat.  Bank  v.  Harris, 
lis  Mass.  147;  Loring  v.  Brodie,  134  Mass- 
4S3;  First  Nat.  Bank  v.  Christopher,  40 
N.  J.  L.  435,  2S  Am.  Rep.  262. 

Undoubtedly  a  corporation  is,  in  law,  k 
person  or  entity  entirely  distinct  from  its 
stockholders  and  officers.  It  may  have  inter- 
est distinct  from  theirs.  Their  interests,  it 
may  be  conceived,  may  be  adverse  to  ita  In-  h 
terest,  and  hence  has  arisenfagainst  the  pre-  ? 
sumption  that  their  knowledge  is  its  knowl- 
edge, the  counter  presumption  tliat,  in 
transactions  with  it,  when  their  interest  is 
adverse,  their  knowledge  will  not  be  at- 
tributed to  it.  But  while  this  presumption 
should  be  enforced  to  protect  the  corpora- 
tion, it  should  not  be  carried  so  far  as  to 
enable  the  corporation  to  become  a  means 
of  fraud  or  a  means  to  evade  its  responsi- 
bilities. A  growing  tendency  is  therefore 
exhibited  in  the  courts  to  look  beyond  the 
corporate  form  to  the  purpose  of  it,  and  to 
the  officers  who  are  identified  with  that 
purpose.  Illustrations  are  given  of  this  in 
Cook  on  Corporations,  |9  603,  664,  and  727. 
The  principle  was  enforced  in  this  court  in 
Simmons  Creek  Coal  Co.  v.  Doran,  142  U. 

I.  417,  35  L.  ed.  1063,  12  Sup.  Ct  Rep. 

30.  In  that  case  a  corporation  claimed 
title  to  land  tbrough  a  deed  of  its  corpo- 
rators, one  of  whom  became  its  president. 
Of  the  effect  of  this  the  court  said:  "Aa- 
sociated  together  to  carry  forward  a  com- 
enterprise,  the  knowledge  or  actual 
notice  of  all  these  corporators  and  the  presi- 
dent was  the  knowledge  or  notice  of  the 
company;  and,  if  constructive  notice  bound 
them,  it  bound  the  company." 

The  case  at  bar  is  within  the  principle. 
The  bill  alleges  that  J.  J.  McCaskill  and 
Robert  E.  L.  McCaBkill  were  copartners  and 
ged  in  the  manufacture  of  lumber  at 
Treeport,  Florida.  They  incorporated  this 
business,  it  is  alleged,  under  the  laws  of 
Florida,  "by  the  corporate  name  of  J.  J. 
McCaskill  Company,  with  the  said  J.  J. 
McCaskill  as  president  and  the  said  Robert 
~  L.  McCaskill  as  secretary,  owning  a 
large  majority  of  the  stock  of  said  corpora- 
tion, with  the  entire  management  and  eon* 
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tnl  of  flu  blulncM  uid  affairs  of  uid  cor- 
poration." Thers  U  no  denial  of  ttiia  al- 
legation. The  intoreat  of  the  corporators 
and  the  corporation  thus  ahown  to  be  idsn- 
tical,  not  advene,  we  think  the  niling  in 
Simmone  Greek  Coal  Co.  T.  Doran  ie  ap- 
plicable. 

This   discuwioD  dispoEes   of  the   Bve  as- 

•tgnmentB  of  error  which  were  preseoted  at 

the  oral  argument.     The  other  aasignmenta 

a  of  error  are  baaed  on  rulings  upon  the  ad- 

2  mission  of  svidence. 

*  *  These  assignments  are  grouped  by  counsel 
in  two  claHses:  (1]  one  to  three  being  based 
upon  the  action  of  the  trial  court  in  admit- 
ting the  testimony  of  Antonine  Paul,  which 
we  hare  given;  (2)  four  to  eighteen  attack 
the  ruling  of  the  court  in  admitting  testi- 
mony of  the  purchase  b;  the  company  of 
other  homestead  claim*. 

To  support  the  contention  that  the  court 
erred  in  it*  ruling  admitting  the  testimony 
of  Paul,  it  is  urged  that  no  foundation  had 
been  laid  for  it  by  an  indication  of  time, 
place,  and  clrcum  stances.  The  record  shows 
that  these  conditions  were  eatisfied.  The 
witness's  attention  was  drawn  to  the  state- 
ment by  him  to  Paul,  and  he  himself  testi- 
fied that  it  was  made  at  his  dwelling  house, 
and  testified  that  he  signed  the  statement. 

It  is  dear,  therefore,  that  the  witness  was 
given  opportunity  to  explain.  The  circuio- 
■tances  and  occasion  of  making  the  state- 
ment were  drawn  to  his  attention  and  the 
person  to  whom  it  was  mads.  He  knew  tliat 
Paul  was  a  government  agent,  seeking  the 
exact  facta  aa  to  his,  the  witness's,  settle- 
ment upon  the  land.  He  could  not  have 
underrated  the  importance  of  the  relation  of 
the  statement  to  his  testimony,  and  the 
necessity  of  a  clear  explanation  of  it 

The  statement  was  made  the  basis  of  a 
report  to  the  land  office,  and  was  introduced 
In  evidence  over  the  objection  of  the  com- 
pany's ooonael.  Tbie  seems  more  to  have 
beoi  done  for  a  connected  statement  of  the 
faets  than  for  proof  of  them.  The  facts 
were  testified  to  hy  Paul.  We  cannot  see 
that  there  was  prejudicial  error  in  the  rul- 
ing of  the  court. 

The  assignmenta  of  error  in  the  second 
class  are  also  without  merit.  The  pur- 
pose of  the  testimony  of  othsr  transactions, 
counsel  say,  was  "to  show  a  eystematio 
course  of  dealing  by  HcCaikill,  such  as 
would  support  a  contention  that  he  had 
guilty  knowledge  of  whatever  fraud  might 
exist  in  the  procurement  of  the  patent  in 
litigation."  It  is  admitted  that  the  testi- 
mony was  competent  for  such  purpose,  but 
it  is  eontended  it  should  have  been  ao- 
eompanied  by  eridence  showing  that  such 
atliar  transactiona  were  false  and  fraudu- 


lent, and  thiB,*it  ia  insisted,  waa  not  done.  S 
If  ao,  the  tesUmony  was  harmleas.  In 
other  words,  if  the  testimony  was  not  fol. 
kiwed  up  by  other  testimony  which  was 
necessary  to  ^ve  it  effect,  we  may  aasume 
that  the  court  helow  gave  to  it  no  value  or 
probative  strength.  It  must  be  kept  in  mind 
that  the  ease  was  tried  by  the  court. 
Decree  affirmed. 


ma  V.  B.  tw.) 

WILLIAM  CRAMP  &  SONS  SHIP  A:  EH- 
GIHB  BUILDING  COMPANY,  Appt, 

united  states. 

Ubitto  Statm  (S  I13«>— Release  — Cow- 
KBDonow— What  Claius  incLnMo. 

1.  Claims  for  unliquidated  damages  on  ae- 
count  of  extra  work  caused  by  the  Federal 
government  are  not  included  in  a  release 
given  to  the  United  States  by  the  huildera 
of  a  battleship,  of  all  snd  all  manner  of 
debts,  duel,  sum  and  sums  of  money,  ac- 
counts, reckonings,  claim  a,  and  demands 
wbataoever,  in  law  or  in  equity,  for  or  by 
reason  of,  or  on  account  of,  the  construction 
of  the  vessel  under  the  contract,  provided 
that  the  release  shall  not  he  taken  to  in- 
clude claims  srising  under  the  contract  oth- 
er than  thoae  which  the  Secretary  of  the 
Navy  has  jurisdiction  to  entertain,  althongb 
the  release,  if  in  the  form  specified  in  the 
contract,  would  have  extinguished  all  claim* 
against  the  United  States  growing  out  of 
such  contract. 

[Ed.  Nota.— 7or  othsr  eases,  SM  Uoitsd  StatM, 
Deo.  Dig.  {  llt.T  ^^ 

UNiTBn  Statkb  (1 11B«1— Sbttliiio  Clahu 

FOB  UnuqUinATBD   DAUAQEa. 

2.  Executivs  officers  are  not  authorized  to 
entertain  and  settle  claims  for  unliquidated 
damages. 

[Bd.  Note^-n>r  otlMr  oases,  mm  United  Btat^ 
Dec.  Dig.  I  ai.1 

United  Stars  (|  112*)— Claiic— Rbleabc 

3.  The  Secretary  of  the  Navy  has  the  pow- 
er to  accept  a  release  to  the  Federal  govern* 
meut  from  the  builders  of  a  battleship,  which 
leaves  for  determination  in  the  courts 
claims  for  unliquidated  damages  growing 
out  of  the  contract 

.  Nota— For  oUmt  esaea,  see  United  StaUa, 
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ruary 26,  1010. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  in  favor  of  the  United 
States  on  a  claim  by  the  buildera  of  a  battlo- 
ship  for  unliquidated  damages  on  account 
of  extra  work  caused  by  the  United  States. 
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Barened  ud  renunded  with  taitnietloiu  to 
■nt«r  judgment  for  ths  uDonnt  due- 
Sea  same  cue  below,  43  Ct.  O.  102. 
Ttia  facts  are  stated  in  the  opinion. 
Haiin.   James  H.   Harden  and  Bobert 
C   Hajden    for  appellant. 
Asaiatant  Attoiuer   General   Tlioint>Bon 
«  and  Mr.  Franklin  W.  Collins  for  appellee. 

*     *  Mr.  Juattoe  Brewer  dellTered  the  opinion 
of  the  court: 

On  September  U,  186S,  the  appellant 
tered  into  a  contract  with  the  United  States 
for  the  building  of  an  ironclad,  afterwards 
known  aa  the  "Alabama."  The  contract  was 
antfaorlsed  by  aot  of  Congress  of  June  10, 
1B06  (Sg  Stat  at  L.  378,  chap.  899),  Un- 
der Oils  act  and  that  of  August  3,  1880  (84 
Stat,  at  L.  EIS,  chap.  840,  U.  8.  Comp.  SUt 
1W1,  p.  1060),  to  which  it  refers,  the  Seore- 
tW7  of  the  Navy  was  ebarged  with  the  duty 
of  snperviaing  the  contract  on  behalf  of  the 
United  SUtes.  After  the  completion  of  the 
Teasel  and  the  payment  of  the  stipulated 
amonnt,  there  was  something  asserted  to  be 
dne  to  the  building  company  as  uuliqnidat- 
a  ed  damages  on  accotmt  of  extra  work  eanaed 
■I  by  the  United  States,  for  which  it  brought 
suit  In  Uie  court  of  claims.  That*aoiirt 
found  the  amount  to  be  «4S,70E.OO.  Bely- 
ing upon  the  decision  of  this  court  in  a  caaa 
between  tlie  same  partiea  for  also  the  build- 
ing of  an  ironclad,  the  "Indiana"  (£08  U. 
S.  118,  51  L.  e<L  983,  27  Bup.  Ct.  Bep. 
078),  the  ocnirt  of  claims  rendered  judg- 
maot  tor  the  defendant.  The  controversy 
In  tU^  as  in  the  prior  ease,  tuma  upon  the 
effect  of  a  release.    In  that  it  was  in  this 

"The  William  Cramp  &  Sons  Ship  ft  En- 
gine Building  Company,  repreacnted  by  me, 
Charles  H.  Cramp,  president  of  said  eorpo. 
ration,  does  hereby,  for  itaelf  and  its  su^ 
eeason  and  assigns,  and  its  l^al  represen' 
taUra,  remise,  ^eleaB^  and  forever  discharge 
the  United  Stales  of  and  from  all  and  all 
manner  of  debts,  dues,  sum  and  sums  ol 
money,  accounts,  reckonings,  claims,  and  de- 
mands whataoerer,  in  law  or  in  equity,  for 
or  by  reason  of,  or  on  account  of,  the 
construction  of  said  resse]  under  the  eon- 
faaot  aforesaid." 

Here  the  same  terms  of  release  are  used, 
but  tlwry  are  followed  by  this  proviso: 

"Provided,  That  this  release  shall  not  be 
taken  to  inclnde  claims  arising  under  the 
add  contract  other  than  those  which  the 
Secretary  of  the  Navy  had  jurisdiction  to 
ntartain." 

That  release  was  executed  on  May  IS, 
1800;  this  on  April  IB,  ISOl.  We  held  that 
the  former  release  aettled  all  disputes  be- 
tween the  parUee  as  to  claims  "under  or  by 


virtue"  of  the  eontraet-  Evidently  the  pro- 
viso was  incorporated  with  the  purpose  <d 
accomplishing  gome  change  in  the  effect  of 
the  release-  That  purpose  is  disclosed  by 
prior  correBpondence.  On  February  13, 
1001,  the  Secretary  of  the  Navy,  answering 
a  letter  Inclosing  a  claim  for  extra  work  of 
160,073.23,  writes: 

"I  have  to  state  that  while,  from  a  casual 
consideration  of  the  matter,  it  might  seem 
proper  that  the  papers  should  be  referred  to 
the  bureaus  concerned  for  examination  and 
report,  it  appears,  after  a  careful  consid- 
eration of  the  subject,  that  the  claim,  being 
for  unliquidated  damages,  is  of  a  kind  the 
Department  has  no  authority  under  the  law 
to  entertain." 

To  which  the  company  replied,  suggestiog  ^ 
this  proviso:  o 

•"Provided,  That  nothing  herein  shall  • 
operate  as  a  waiver  of  this  company's  right 
to  sue  for  and  recover  judgment  in  the 
court  of  alalms  for  damages  incurred  or 
losses  sustained  by  the  company  in  the 
prosecution  of  the  contract  work  which  were 
occasioned  by  delays  or  defaults  on  the  part 
of  the  United  States,"— 
and  adding,  in  response  to  the  statement  of 
the  Secret«y,  "that  the  elaim,  being  for  un- 
liquidated damages,  is  of  a  kind  the  Depart- 
ment has  no  authority  under  the  law  to  m>- 
terUin,"  that  the  act  of  March  3,  1887  ( 24 
SUt.  at  L-  SOS,  chap.  368,  U,  S.  Comp.  SUt. 
1901,  p,  762),  known  as  the  "Tucker  act," 
vesU  the  court  of  claims  with  jurisdiction 
to  hear  and  determine  such  claims.  Some 
further  correspondence  followed  between 
the  parties,  which  culminated  in  a  letter 
from  the  company,  inclosing  the  release  as 
finally  executed,  and  saying: 
"This  (release)  conUins  a  clause  wbiok 
cepte  from  the  operation  of  the  release 
claims  arising  under  the  contract,  which 
yon,  as  SecrcUry  of  the  Navy,  had  not 
jurisdiction  to  enterUIn." 

It  is  well  understood  that  executive  of- 
ficers are  not  authorized  to  entertain  and 
settle  claims  for  unliquidated  damages. 
Opinion  of  Attorney  General  Taney,  in 
which  he  says: 

"If  the  Navy  commissioners  have  refused 
to  take  the  bread  from  Mr.  Stiles,  according 
to  their  contract,  when  he  had  prepared  it 
of  the  quality  called  for  by  the  agreement, 
it  is  not  in  the  power  of  the  executive 
branch  of  the  government  to  liquidate  and 
pay  the  damages  be  may  have  sustained. 
If  ha  has  been  damnifled  by  the  oflJcers  «t 
the  government.  Congress  alone  can  redress 
the  injury."  (Ops.  Atty.  Gen.  1841  od.  p 
882.)  McKee  ».  United  BUtes,  12  Ct  CL 
604,  66S-SS8. 

In  Power  v.  United  SUtes,  18  Ct  CL  SO^ 
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E7i>  STB,  tha  oourt  thna  diMUM«d  the  UAt- 

Ur: 
"Tba  SaeretaTT  of  tba  Interior  wnourrad 

in  tlM  opinion  that  the  cUinumt  wm  eqniU- 

bly  entitled  to  damages,  and  that  he  should 
^  be  invited  to  furuiih  proof  of  the  extent 
2  of  hla  injury;   but  did  not  agree  tbat  the 

■  daroagei  ibould  ba  odjuated  iii*the  Deport- 
ment. He  proposed  to  submit  the  cose  to 
Congress. 

"In  this  conclusion  that  the  Department 
bad  no  authority  to  lettle  suob  a  elaim,  the 
Secretary  iraa  right.  The  laws  r^ulating 
the  payment  of  money  from  the  Treasury, 
in  the  current  busineas  of  the  gOTemmen^ 
ara  vieired  at  length  by  our  brother  Eich- 
ardson  in  his  opinion  in  McEee's  Case  (12 
CL  CI.  fiSO).  He  shows  clearly  that  the 
laws  provide  only  for  tha  lettlement  and 
fajment  of  accounts.  An  account  is  soma- 
tiiln(  which  may  be  adjusted  and  liquidated 
■7  an  arithmetical  computation.  One  set 
^  Treasury  officers  examine  and  audit  the 
.«eeounti.  Another  set  is  intrusted  with  the 
fwwer  of  reviewing  that  examination,  and 
with  the  further  power  of  determining 
whather  the  laws  authorise  the  payment 
«f  the  account  when  liquidated.  But  no  law 
StntboriEes  treasury  offleiala  to  allow  and 
pmu  in  accounts  a  number  not  the  result  of 
SU'itimietieal  computation,  upon  a  subject 
within  tha  operation  of  the  mutual  part  of 
A  contract 

"Claims  for  unliquidated  damages  requira 
for  their  settlement  tha  application  of  the 
qualities  of  judgment  and  discretion.  They 
are  frequently,  perhaps  generally,  sustained 
by  extraneous  proof,  having  no  relation  to 
the  subjecU  of  tha  eontract,  which  are  com- 
mon to  both  parties;  as,  for  initance,  proof 
eonoeming  the  number  of  horses  and  the 
number  of  wagons,  and  the  length  of  time 
that  would  have  been  required  in  perform- 
ing a  given  amount  of  transportation.  The 
results  to  be  reached  in  such  eaaas  can,  in 
no  just  sense,  be  called  an  account,  and 
are  not  committed  by  law  to  the  control  and 
decision  of  Treasury  accounting  officers. 

"As  Is  well  said  by  Judge  Richardson,  in 
the  opinion  already  retorred  to  (12  Ct.  CI. 
Sfie),  this  construction  "would  exclude  claims 
for  unliquidated  damages,  founded  on  neg- 
lect or  breach  of  obligations  or  otherwise, 
and  so,  by  the  well-deflaed  and  accepted 
meaning  of  the  word  "account"  and  the 
sense  in  which  the  same  and  the  words  "ao- 
f,  eounting"  and  "accounting  officers"  appear 
g  to  be  used  in  the  numerous  sections  of  the 

■  aumeroits  acts  of  Congress  wherein  they  oc- 
cur, it  would  seem  that  the  accounting  of- 
jijMi  kava  BO  jorlsdlction  of  audi  claims 
«xoept  in  special  and  exceptional  cases,  in 
srUeh  it  has  been  expreasly  eonf erred  upon 


them  by  special  or  private  acts.  And  suoh 
has  been  tha  opinion  of  five  Attorneys  Oen- 
eral, — all  who  hava  officially  advised  the 
executive  officers  on  tha  subject  Attor- 
ney General  Taney,  in  1832,  whose  opinion 
is  referred  to  by  his  successors  in  offioe;  At- 
torney General  Nelson,  in  1844  (4  Ops.  At^. 
Qen.  327);  Attorney  Genaral  CUITord,  in 
1847  (4  Ops.  Atty.  Gen.  627);  Attorney 
General  Gushing,  in  18S4  (6  Ops.  Atty. 
Gen.  S24} ;  and  Attorney  General  Williams, 
in  1872  (14  Ope.  Atty.  Gen.  24).  And  tha 
same  views  were  expressed  by  this  court  in 
1866  (Carmick  v,  United  States,  2  Ct  CL 
126,  140).'"  HcClure  v.  United  SUtes,  1> 
Ct  CI.  28,  20;  Braunen  v.  United  SUtea,  20 
Ct  CI.  21B,  223,  224;  4  Opa.  Atty.  Gen.  327, 
328,  626,  630. 

But  it  is  contende<l  that  the  contract  in- 
dependently of  the  release,  provided  for  n 
settlement  of  all  matters  growing  out  of 
the  delay  in  the  completion  of  the  vessel, 
although  this  is  In  apparent  confliet  with 
the  opening  statement  o(  the  government  in 
its  brief,  for  there  it  says:  "The  issue  here 
is  whether  tfae  proviso  in  that  release  saves 
the  oontractor  from  tha  final  and  complete 
BUrrendsr  of  his  right  to  recover  on  tha 
claims  set  out  in  the  petition."  But  this, 
although  it  Indicataa  the  views  of  the  gov- 
ernment of  the  qneetiosi  at  issue,  does  not 
preclude  It  from  presenting  other  matters, 
and  it  Insists  that  by  tbe  third  elanae  in 
tha  contract,  tha  veasel,  when  eosni^ted 
without  the  armor,  was  to  be  subjected  to  a 
trial  provided  for  in  a  subsequent  elanse  of 
the  contract,  and  ■  board  of  naval  officers 
appointed  by  the  Secretary  ol  the  Navy  was 
to  determine  the  dednctlon  frwn  the  total 
price  of  tha  vassal  under  the  contract  it 
completad  with  armor.  It  further  contmids 
that,  by  the  ninth  clause  of  tbe  contract  tbe 
matter  of  possible  delay  was  recognized  by 
the  Secretary  of  the  Navy,  and  his  deter- 
mination as  to  the  effect  thereof  was  to  be 
conclusive.  Now  it  may  be  said  that  both  ^ 
tha  oontractor  and  the  government  had  tbe  O 
right  to  Insist  upon  the'delivery  of  the  ves-  • 
sel  whwi  it  was  completed  without  the 
armor,  and  that  the  deduction  in  price 
should  then  be  settled  by  tbe  board  ct  of- 
ficers appointed  by  tha  Secretary.  It  may 
also  be  conceded  that  the  government  could 
have  Insisted  upon  a  release  in  tha  form 
specified  in  tha  contract  but  neither  the 
company  nor  the  government  insisted  on 
tha  delivery  of  the  vessel  at  the  time  it 
was  launched  end  before  it  was  armored- 
The  government  left  the  vessel  with  Uw 
company,  waiting  for  armor  to  ba  put  on,— 
armor  which  it  hod  not  then  been  able  ta 
ssenre  and  tender  to  the  company;  and 
when  the  question  arose  as  to  a  settlement* 
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it  did  not  Inaiit  upon  *  nIeaM  H  sped&ed 
in  the  contrKct.  Thl*  eontrut  «u  pUinlf 
treated  b;  both  pvtiel  a<  impracticnbla, 
and  therefore  vaived.  ETldentlj  from  hl> 
lett«r  of  February  13,  1901,  the  Secretary 
wu  of  the  0  pi  a  ion  that,  equitably,  there 
waa  Mmething  due  to  the  eompanf,  and  yet, 
realiEing  that  that  quMtioa  mat  not  one  for 
hU  determination.  In  order  that  full  juatice 
might  be  done,  be  coneented  to  a  change  in 
the  terma  of  the  releaae,  and  thia  he  had 
power  to  do.  Salomon  t.  United  Statei,  19 
Wall.  IT,  22  L.  ed.  M;  United  States  ex  reL 
Bedfield  -r.  Windom,  137  U.  S.  036,  34  L. 
wi.  811,  11  Sup.  Ct  Rep.  197;  United  Statei 
T.  Barlow,  1B4  U.  S.  123, 13S,  46  L.  ed.  463, 
469,  22  Sup.  Ct.  Eep.  466. 

By  the  "Tucker  act"  juri*dietlon  la  con- 
ferred upon  the  court  of  claims  "to  hear 
and  determine  ...  all  clainia  .  .  . 
for  damages,  liquidated  or  nnliqiiidated,  in 
caaaa  not  tounding  in  tort." 

It  nanlta  Otendrom  that  a  releaaa  «^ 


cuted  in  acoordanee  wiUi  the  terma  of  the 
contract  wonid  have  extlnguiahed  all  elairaa 
of  the  company  against  the  United  States, 
growing  out  of  the  contract  (200  U.  S.  118, 
51  L.  ed.  083,  27  Sup.  Ct.  Rep.  6T6)  i  that 
the  Secretary  of  the  Navy  bad  no  power  tA 
pasa  upon  and  adjudicate  claime  tor  nn- 
liquidated  damages  i  that  he  had  power  to 
accept  a  release  such  as  was  given,  sad  that 
the  proviso  left  lor  determination  in  tliB' 
courts  claims  for  unliquidated  damages 
growing  out  of  the  contract;  that,  under 
the  Tucker  act,  the  court  of  claims  had  ju' 
riidietion  to  inquire  into  and  determins  ^ 
claims  for  unliquidated  damages,  and  that  e 
upon  the  facts  found  there'ia  due  to  the  com-  • 
pany  from  the  United  States,  for  extra  work 
caused  by  the  United  SUtes,  the  sum  of 
940,792.60. 

The  judgment  of  the  Court  of  Claims  is 
reversed  and  the  case  remanded  to  that 
oourt,  with  instructions  to  enter  Judgment 
for  that  amount. 
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FOLLOWmG  AHE  MEMORANDA 


CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1909, 


mnTED   STATES   OF   AMERICA,    Con- 
pUinant, 

JOSEPH  P.  8HIFF  et  sL 

INo.  4.   Origin*!,] 

Kovember  16,  ISOB. 

Infonn&tton  charging  a  contempt  of  the 
Supreme  Court  of  the  United  States  In 
murdering  a  prleoner  under  eentence  of 
death  in  the  Criminal  Court  of  Hamilton 
Conntf,  In  the  State  of  Tenneaaee,  after  hli 
Appeal  to  the  Federal  Supreme  Court  from 
as  order  of  the  Circuit  Court  for  the  North- 
ern DlTision  of  the  Eaiteru  District  at 
Tennessee  had  been  allowed  and  a  stay  of 
proceedings  ordered. 

Mr.  Solicitor-General  Boven  announcad 
to  the  court  that  the  defendants,  Joseph  F. 
fihipp,  Jeremiah  Oibson,  Luther  Williams, 
Nick  Nolan,  Henrj  Padgett,  and  William 
Hajse,  were  present  In  court,  in  response  to 
the  rule  issued  against  them,  and  aslted  that 
•entenee  be  pronounced.  These  defendant* 
W«re  then  called  to  the  bar  by  the  cleric. 

The  Chief  Justice  announced  the  judg- 
ment of  the  court  a*  follows:  "Yon,  Joseph 
F.  Shipp,  Jeremiah  Gibson,  Luther  Wil- 
liams, hick  Nolan,  Henry  Padgett,  and  Wil- 
liam Mayse,  are  before  this  court  on  an  at- 
tachment for  contempt. 

"On  return  to  a  rule  to  show  cause,  you 
hare  presented  such  evidence  as  yon  were 
advised,  and  been  fully  heard  orally  and  on 
printed  briefs,  and,  after  thorough  consid- 
eration, you  have  been  found  guilty.  You 
have  also  twen  permitted  severally  to  pre- 
sent petitions  for  rehearing,  and  move  that 
leave  be  granted  to  file  them,  which,  after 
consideration,  have  been  denied. 

"The  grounds  upon  which  the  conclusion 
was  reached  are  set  forth  in  the  opinion 
filed  herein  on  Monday,  May  24,  1909,  and 
need  not  tie  repeated,  nor  need  we  dwell  up- 
on the  destructive  consequences  of  permit- 
ting the  transaction  complained  of  to  pass 
Into  a  precedent  for  unpunished  eontempb 


*Tt  <■  eonslderad  by  the  court,  and  the 
Judgment  of  the  court  is,  that,  as  punlib- 
ment  for  the  contempt,  yon,  Joseph  F.SUpph 
Lnther  WilUams,  and  Nick  Nolan,  and  eaeh 
of  you,  be  imprisoned  for  the  period  of  nine- 
ty days,  and  that  you,  Jeremiah  OlbsMi, 
Henry  Padgett,  and  William  Uayes,  and 
each  of  you,  be  Imprisoned  for  the  period 
of  sixty  days,  In  the  jail  of  the  Dlstrlst  of 
Columbia,  The  marshal  of  this  court  !■ 
:harg«l  with  the  exetmtion  of  this  jnd^ 

PA.TBIOK  Co%  Appellant,  v.  LuiMJt  T.  HOTt 

U.  S.  Marshal  for  Northern  District  ot 

lUInois.  [No.  OS.] 

Appeal  from  the  District  Court  of  tho 
United  SUtes  for  the  Northern  DIstrlet  ti 
Illinois. 

Mr.  William  Dillon  for  appellant. 

Mr.  William  G.  Johnson  for  appellee. 

Jnly  7, 1BD9.  DIsmisMd  pursnant  ta  SBtt 
Kule. 

UKim  Stateb  of  AnnioA  n»  Pmi  Ibor 

COMTAKT,    Ltd.,    Plain  tiff    in    Error,    v. 

WiLUui  R.  1^00  CoHFAirr  and  Ti^n- 

ia  Trust  Company.     [No.  3.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  Stat«  of  Virginia. 

Mr.  George  Bryan  for  plaintiff  In  emr. 

Messrs.  Frank  W.  Christian  and  Leigk 
Robinson   for   defendant   in   error. 

October  11,  1909.  Diamisaed  with  costs, 
on  motion  of  counsel  for  the  plfilntUT  ia 


PiOFLc  OF  PoBTo  Rioo,  Appellants,  t.  Bo- 

uAiT    Cathouo   Apgarcojo   Caawa    nr 

PoBTO  Rioo.     [No.  10.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Messrs.  Frank  Feuille,  Charles  Hartiell, 
and  Henry  M.  Hoyt,  £d^  for  appellants. 

Meears.  Paul  Fuller  and  Frederic  R.  Con- 
dert  for  appellees. 

OctobM  11,  UM.  Disnksed,  per  stipula- 
tion. 
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RoKAK    Cathouo   Apostouo   Ghitbcb   in 

Fono  Rioo,  Apptllant,  t.  Piofu  or  Pob- 

TO  Rico.     [No.  14.] 

Appeal  from  tlw  SiipT«iii«  Court  of  Porto 
Rico. 

MewTs.  Paul  Put)«r  and  Frederic  R.  Coa- 
dert  for  BppelUnt. 

Mewn.  Frank  Feuille,  Charles  Eartzell, 
and  Henry  H.  Hoyt,  2d,  for  appellees. 

Ootobar  11,  1900.  Diamitwd,  per  atipu- 
Iktlon. 


W.   B.   Eadixt,   Acting  Auditor  of  Porto 
Rico,  Appellant,  f.  H.  H.  Bcovilli,  Cleric, 
at  aL  [No.  78.] 
Appeal    from    tha   Dlatrict   Court  of  tba 

Ualted  St«tei  for  Porto  Rico. 

tiT.  Heury  M.  Hoyt,  2d,  for  appellant 
lit.  N.  B.  E.  Pettingill  for  appelleea. 
Oetober  11,  190>.    DIamiaHd  with  eorta, 

oa  moUon  of  oooumI  for  the  appellant. 


m  RoTAL  Aaaurxm, 

Plaintlfr  In   Error,   v.  A. 

[No.  82.1 

la  Error  to  the  Supreme  Court  of  the 
Stata  of  North  CaivUna. 

Ifeaara.  F.  H,  Bnabea  and  Charles  W.  Til- 
Mt  tor  plaintiff  In  error. 

No  aiq>earance  for  defendant  in  error. 

Oetober  II,  1008.  DiimiMed  with  ooita, 
OB  motfoB  of  oonneel  for  the  pUintifT  in 


JOUO  0.  Aaan,  aa  Attorney  In  fast  of  JoaC 

T.  Sitra,  Appellant,  t.  UoDum  CoBian 

T  Mumz.     [No.  170.] 

Appeal  from  the  Bnpreme  Court  of  Porto 
BIoo. 

Hr.  John  Larkla  for  appellant. 

Ur.  Charlea  F.  Carnal  for  appellee. 

Oetober  11,  1808.  I»«niaeed  with  eoat^ 
OB  motion  of  ootuiael  for  Uie  appellant. 


ATCHiaoK,  ToTKxA,  A  Surra  Tt  RaiLiraT 

OoKPAKT,   Plaintiff  in  Error,   t.   Emu 

H.  BswKU.     [No.  SK.] 

In   Error   to   the    Supreme  Court  of   the 
SUte  of  Kanaaa. 

Hr.  Robert  Dunlap  for  plaintiff  in  error. 

Ifr.  Charle*  F.  Hutehingi  for  defendant  In 


0CT.TDIf, 

IffOOBFOftATlD, 


WaSD     LuvBEB     COifFAKT, 

Plaintiff  in  Error, 

MAKUF&cTtmi^a    CouPAirr,   IiFCOBPOnaT- 

EB.     [No.  826.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peal! of  the  State  of  Virginia. 

Mr.  Aubrey  E.  Strode  for  plaintiff  in  er- 

No  appearance  for  defendant  in  error. 
Oetober  11,  1809.     Diamieaed  with  coata, 
on  motion  of  counsel  for  the  plaintiff  in  er- 


EABBisoit  Cbook,  Plaintiff  In  Error,  ▼.  Iir* 

TEBXAtiontL  Tkdst  Coupaitt  op  Mabt- 

LAns.    [No.  403.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Wilton  J.  I^mbert  for  pUintiff  in  er- 

Measn.  Walter  C.  Clephane  and  W.  Cal- 
vin Cheanut  for  defendant  In  error. 

Oetober  II,  1909.  Diimiised  with  costs, 
on  motion  of  counsel  for  the  plalntifT  in  ar- 


HASBisoit  CtOOK,  Pbintiir  In  Error,  t.  Tic 

TXBATIOIfAI.    TRDST    COUPAKT    OF    MAXT< 

i.Ain)L    [No.  404.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 
Ur.  Wilton  J.  Lambert  for  plaintiff  in  er^ 

Messrs.  Walter  C.  Clephane  and  W.  Cat- 
Tin  Cheanut  for  defendant  in  error. 

Oetober  11,  1909.  Dismissed  with  eosta, 
on  motion  of  eounsel  for  the  plaintiff  in  er- 


Datid  HAoKKHzn,   Plaintiff   in   Error,  t. 

Gbacx  MAoKxnzm.    [No.  405.] 

In  Error  to  the  Suprome  Court  of  tha 
State  of  niinoia 

Mr.  R.  O.  Dyrenforth  for  plaintiff  In  er- 
ror. 

Mr.  Harili  F.  Williams  for  defendant  in 
error. 

October  IB,  1908.  Dismisaed  for  the  want 
of  jurisdiction. 


Amebtcar  WooDwoBKma  MAOBnnBT  Coic- 

FAiTT  et  al..  Petitioners,  t.  Umoir  Twobt 

CovpAKT  et  al.    [No.  4S7.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cironit  Court  of  Appeals  for 
the  Fourth  CiKUit. 

Mr.  CSiarles  A.  Doog^aa  for  petiUonara. 

No  appearance  for  respondanta. 

October  IS,  1909.     Denied. 
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WnilAM  F.  OOISBLIITS,  PetltllUBT, 

AB  B.  COLLIXB.      [No.  468.] 

Petition  for  «  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppeaU  for 
the  Sixth   Circuit. 

McMTB.  Edward  S.  MoCalinoQt  and  L.  P. 
Loving  for  petitioner. 

No  appearance  for  retpondeat. 

OetotMr  IB,  190S.     Denied. 


Novn-TT  IiTCANDEscEKT  LauT  CouPAtrr,  Pe- 
titioner, T.  Edison  Eixctrio  Light  Cou- 
Hirr.     [No.  464.] 
Petition  for  a  Writ  ol  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

Mr.  A.  Parker  Smith  for  petitioner. 
Heuri.  Richard  N.  Dyer  and  John  Bobert 

Taylor  for  retpondeot. 
Ootober  18,  1909.    Denied. 


BxifBT  DnBou  Sons  Cohtaitt,  Claimant, 
•te.,  Petitioner,  t.  Steah  Tuo  EcoEm  F. 
Mokah,  Michaix  Mokas,  Claimant,  et  al. 
[No.  471];  HitiBT  DuBois  Sons  Coh- 
F&NT,  Claimant,  etc.,  Patltioner,  t.  New 
T<«K  Ceittbai.  &  HcDftOiT  RivBB  Rau.- 
K>An  CoKTAitT  et  al.  [No.  472.] 
PetHiona  far  Writa  of  Certiorari  to  the 
United  Bute*  Circuit  Court  of  AppeaU  for 
the  Beoond  Cirvuit. 

Ueiars.   Jamei   Emeraon   Carpenter   and 
Samuel  Park  for  petitioner. 

Heeira.   William    S.   Montpimerj,   Archi- 
bald Q.  Thacher,  and  C.  C.  Burlinghim  for 
leipondenta. 
Oetober  18,  ISOS.    Denied. 


PniAM  Steaubhif  Coupart,  Liihtd,  Pe- 
titioner, T.  Mexicax  Cehibai,  Railwat 
CoicrAiTT,  LmiTSD.     [No.  47C.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

ths  Beeond  Circuit 
Mr.  J.  Parker  Kirlin  for  patitioner. 
Ur.  Joseph  H.  Choate,  Jr.,  for  respondent. 
Oetober  18,  1909.    Denied. 


AumOAH  MAHurAOTUBIHO  Coicpaitt,  Peti- 
tioner, V.  STBAlCBHtF  WlLD^IFKLa,  CtO.,  St 

aL     [No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Beeond  CireuiL 

Mr.  Frederick  U.  Brown  for  petitioner. 

Messrs.  James  J.  Maelclin  and  Ds  Iisgnel 
Boiar  for  respondents. 

Oetober  18,  1009.    Denied. 


UBMORANDUH  OABBB. 

r.  ThOM- 


HABKta,  Lats  Owner  of  the 
Steam  Tug  De  Veaux  Powel,  Petitioner, 
V.  Pbbbisoai  Lackawahna,  ete.,  Hobo- 
eut  Febbt  Compart,  Claimant.  [No. 
477.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

Mr.  Frederick  M.  Brown  for  petitioner. 
Messrs.  James  J.  Macklin  and  De  Lagnal 

Berier  tor  respondents. 
October  18,  1009.    Denied. 


Brrris  Majors  and  A.  T.  Ball,  Trustee,  V»- 

titioners,   *.   H.   C   Wuxiauson.      [No. 

476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Unit«d  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  E.  D.  Saunders,  Murr^  F.  Smith, 
and  Joseph  Hirsch  for  petitioners. 

Mr.  George  Anderson  for  respondent, 

October  18,  1900.     Denied. 


Hob  Cokbtbdotiok  CoiirAKT,  Petitioner,  r. 
Natuariel   W.    Hobbs,    Trustee.      [No. 
617.] 
Petition  for  a  Writ  of  Certiorari  to  Oe 


Mr.  Thomas  Q.  Froet  for  petitioner. 
Mr.  Edwin  0.  Eastman  for  respondent, 
October  18,  1909.    Denied. 


CiTT  or  NiWBUBTFOBT,  Petitioner,  ▼.  Cm- 
ZBH8  Batirqb  Bark.     [No.  S87.] 
Petition  for  a  Writ  of  Certiorari  to  the- 

United  States  Circuit  Court  of  Appeals  for 

ths  First  Qreuit 
Mr.  William  R.  Harr  for  petitioner. 
Mr.  Edward  F.  McCIennen  for  respondent. 
October  IB,  1909.    Denied. 


WiL  G.  BiTET  st  il^  Petitioners,  ▼.  Acthct 
K.  BaowH,  SurrWing  Beeeiver,  ete.    [No. 
fi9a.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtes  Qrcult  Court  of  Appeals  for 

the  Third  Circuit 

Mr.  Samuel  W.  Pennrpaeker  for  petition- 
Messrs.   Charles   H.   Burr,   RsTnolds   Di 

Brown,  and  Malcolm  Llojd,  Jr,  for  reapond- 


Oetober  18,  IMP.    Denied. 


lyGoOgll 
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Adxlbebt  Couxob  of  thk  Wistkbit  Ri- 

BEBVE  UmvissirT  et  nl.,  Fetitionerfl,  t. 

Wabash  Hailkoad  Compart  at  at.  [No. 

800] ;  GTBca  F.  Fixbboii  et  aL,  Petition- 

erB,  T.  Wabash  Eailsoad  Compaitt  et  tX. 

[No.  601.] 

FetitioiiB  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Messrs.  Lawrence  Maxwell,  Murray  Sea- 
•ongood,  and  John  C.  F.  Qardner  for  peti- 
tioners. 

Messrs.  Jadson  Harmon,  John  0.  Milbum, 
Rush  I'aggart,  and  John  E.  Dofle  for  re- 
spondents. 

October  IS,  1809.    Denied. 


JOHK    J.    BOLAITD    et    a1..    Petitioners,    t. 

Steam  Vessel  Oceasioa,  etc.    [No.  608.] 

PetitdoD  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Second  Circuit 

Mr.  Qeorge  Clinton  for  petitioners. 

Mr.  Thomas  C.  Burke  for  respondent. 

October  IS,  1909.    Denied. 


IhiDizT  0.  Watsok  et  at.  Petitioners,  t. 

Ebuest  H.  OBEEifwooD  et  aL    [No.  610.] 

Petition  for  »  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Third  Circuit 

Mr.  Edgar  J.  Pershing  for  petitioners. 

Messrs.  Joseph  de  P.  Jnnkin,  O.  W.  Pep- 
per, and  W.  B.  Bodine,  Jr.,  for  reipondenta. 

Oetober  IS,  ISOB.    Denied. 


ntw  York,  Nrw  Haves,  t  Habtfobd  Raii.- 
■OAD  CouPANT,  Claimant,  ete.  Petitioner, 
T.  Bteaiiship  Caldebon,  etc  [No  SIS.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statei  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
Mr.  William  8.  Montgomery  for  petition- 


Edwaid  Cabdwell,  Petitioner,  ▼.  Uhitid 

Statm.     [No.  617.J 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Mr.  Arthur  A.  Bimej  for  petitioner. 

nie  Attorney  General  and  tha  Solicitor 
General  for  respondent 

October  18,  1900.    Denled.- 


E.  E,  AmBOTETTE,  Petitioner,  T.  Steauship 

Babauno,  etc.     [No.  616.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  William  S.  Montgomery  for  petition- 

Meesrs.  J.  Parlcer  Eirlin  and  John  hL 
Woolsej  for  respondent 
October  IS,  1909.    Denied. 


Ahebican    Tbubt    Coupant    or    Bostob, 

Mass.,  Petitioner,  v.  W.  k  A.  Fixiobxb 

CouFAHT.     [No.  e:9.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  Statea  Circuit  Court  of  Appeals  for 
the  First  Circuit 

Meagre.  William  Arthur  Sargent  and  El- 
mer P.  Howe  for  petitioner. 

Messrs.  Harrington  Putnam  and  Edward 
B.  Dodge  for  respondent 

October  IS,  1909.    Denied. 


'.  Edwasd 


AunxD  L  SwEERET,  Petitioner,  t 

B.  Surra  et  al.    [No.  020.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  William  L.  Royall  and  Geoiga 
Dvnming  for  petitioner. 

William  A.  Glasgow,  Jr.,  for  leapondents. 

October  18,  1909.     Denied. 


Motcai.  Life  Irsueance  Coufakt  or  New 

TOBK,  Petitioner,  v.  Adolf B  C.  GansA  et 

al.   [No.  621.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Thomas  F.  Doran  for  petitioner. 

No  appearance  for  respondents. 

October  18,  1909.     Denied. 


Hood  Rcbbeb  Cokpant,  Petitioner,  ▼.  At- 

LAflTia    Mdtuai;    Iksitbakck    Coupaitt. 

[No.  826.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Harrington  Putnam  for  petitioner. 

Messrs.  John  Q.  Miibum  and  Walter  F,| 
Taylor  for  respondent 

October  18,  1909.    Denied. 
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XiHL  Iimtatsm  Coupaut,  PetiUimer,  t. 

Fabkbbs  N&iionix  Bars  or  Boiebtowk. 

[No.  626.] 

Fetition  for  a.  Writ  of  CerUorari  to  the 
United  States  Circuit  Court  of  Appeal!  for 
the  Third  Circuit. 

Meaer*.  George  M.  Mackellar  and  Quita- 
Ttis  Remak,  Jr.,  for  petitioner. 

Ur.  S.  U.  Alleman  for  reipondent. 

October  16,  1909.    Denied. 


Dc&wABE  &,  HuoeoN  CouPAKT,  Petitioner, 

V.    Albany    &    SuBquEiiAiiRA  Ruumad 

OouPuiT  et  aL     [No.  627.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Second  Circuit. 

Meura.  James  M.  Beck  and  Charlea  F. 
Brown  for  petitioner, 

Messrs.  George  Wellwood  Murray,  B.  Pai- 
malee  Prentice,  sjid  Ghftrlea  P.  Howland  for 
reapondentt. 

October  18, 1009.    Denied. 


Fbed  H.  Wabkxt  et  al.,  Petitioners,  t. 

BEFH  Hamu^  et  al.    [No.  SJ9.] 

Petition  for  a  Writ  of  Certiorari  to 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Joseph  C.  Campbell,  W.  H.  Met- 
•on,  Charles  F.  Consaul,  George  F.  Pollock, 
James  C.  Hooe,  and  Charles  0.  Heltman  for 
petitioners. 

No  appearance  for  respondents 

October  IS,  1909.    Granted. 


Cdbi    Railboad    Coupant,    Petltiotwr,    t. 

WALTn  F.  Cbosbt.     [No.  686.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  Howard  Mansfield  for  petitioner. 

Ur.  Edwin  L.  Kaliah  for  reapondent 

October  18,  1909.    Granted. 


John  Flannellt  and  Mabt  Eixeh  Flai*- 

nEXi.r,  Petitioners,  v.  Dblawabb  k  'B.vsy 

•ON  COMPAHT.      [No.  60S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Frank  W.  Hackett  for  petitioners. 

Ur.  James  H.  Torre;  for  reapondent. 

October  18,  1009.     Granted. 
SO  a  C-^S. 


NoBTHWEsmiT   UnrOAL   Lot   Irbokamob 
CouPAHT,  Petitioner,  ▼.  J.  WnxiAK  Mo- 
Cux  et  »L,  Infants,  eto.    [No.  615.] 
Petition  tor  a  Writ  of  Certiorari  to  tb» 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Measrs.  William  E.  White  and  William 

H.  White,  Jr.,  for  petitioner. 

Mr.  Daniel  Harmon  for  respondents. 
Ootoher  18,  1909.    Granted. 


FouBTH  Stbeet  Natiohai,  Bahs,  Petition- 
er, V.  A.  Mkbbttt  Tatiob  et  al.,  Truateos, 
etc.     [No.  629.] 
Petition  for  a  Writ  of  Certiorari  to  th* 


Mr.  Samuel  Dickson  for  petitioner. 
No  appearance  for  respondents. 
October  18,  ISDO.     Granted. 


Belt  Railwat  Gohpaitt  of  Chioaoo,  Patl- 
tioner,  *.  United  States.    [No.  632.] 
Petition  for  a  Writ  of  Certiorari  to  Um 

United  States  Circuit  Court  of  AppeaU  for 

the  SaTCuth  Circuit 

Messrs.  William  J,  Henley  and  William 

L.  Reed  for  petitioner. 
The  Attorney  General  and  th«  Solldtor 

General  for  respondent 
October  18, 1009.    Granted. 


Ibbioatioh,  Iuun>,  *  Iufbotehbht  OoU' 

FAKT,  Appellant,  V.  Etrak  Allxh  Hitcb- 

COOK,    Secretary   of   the   Interior.     [No. 

17.1 

Appeal  from  the  Court  of  Appeala  of  the 
District  of  Golumhla. 

Mesara.  George  Turner  and  G«orge  H.  Pat- 
rick for  appellant 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Joseph  R.  Webster  for  appellee. 

October  22,  1009.  Dismissed,  on  motion 
of  Mr.  George  H.  Patrick,  for  the  appellant. 


Yellow   Poplab    ImuBEa    Ookpaitt,    Peti- 
tioner, T.  B.  F.  Chaphar.    [No.  407.J 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Mr.  George  B.  Wright  for  petitioner. 
Mr.  J.  F.  Bullitt  for  respondent 
November  I,  1909.    Denied,  and  parta  of 

petition  and  brief  of  petitioner  stricken  from 

the  flies  on  account  of  impertinent  and  im- 

propw  matter. 
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Rato-UcNallt  &  Coup  A  NT  et  al.,  PlaintifTi 
in  Error,  t.  Couuorwealth  of  Ker- 
TUCKT,  by  H.  C.  Turner,  Counly  Superla- 
tondent  of  ScbooU  of  Barren  Couaty,  Ken- 
tucky.    [No.  138.] 

In  Error  to  the  Court  of  Appeals  of  the 
SUte  of  Kentucky. 

Meur*.  AmoB  C.  Miller  knd  William  U. 
Beckner  for  plaintitTs  in  error. 

Messrs.  Frederick  8.  Tyler  and  James  0. 
S'tni  for  defendant  in  error. 

November  1,  1809.  Per  Curiam!  Jndg- 
jient  affirmed,  nitli  coata.  Clinnute  t.  Trad- 
er, 132  U.  S.  210,  33  L.  ed.  34S,  10  Sup.  Ct 
Rep.  67;  Wilson  v.  North  Carolina,  169  U. 
B.  68Q.  42  L.  ed.  S65,  18  Sup.  CL  Rep.  436; 
Central  Land  Co.  v,  Laidley,  159  U.  S.  103, 
40  L.  ed.  91,  10  Sup.  Ct.  Rep.  80;  Bacon  t. 
Texas,  m3  U.  S.  207,41  L.  ed.  132,  16  Sup. 
Ct.  Rep.  1023;  Eiistls  v.  Holies,  IBO  U.  S. 
361,  37  L.  ed.  Ill],  14  Sup.  Ct.  Rep.  131; 
White  T.  Leovy,  174  U.  S.  Bl,  43  L.  ed.  907, 
19  Sup.  Ct  Rep.  G04;  Electric  Co.  v.  Dow, 
166  U.  S.  4S0,  41  L.  ed.  1088,  17  Sup.  Ct. 
Rep.  645;  Pierce  v.  Somerset  R.  Co.  171  U. 
6.  64],  43  L.  ed.  310,  19  Sup.  Ct.  Rep.  04; 
Shepard  v.  Barrom,  194  U.  S.  653,  48  L.  ed. 
Ills,  24  Sup.  Ct.  Rep.  737;  Rand,  HcN.  ft 
Co.  V.  Com.  32  Ky.  L.  Rep.  441,  100  S.  W. 
£38,  33  Ky.  L.  Rep.  1168,  103  S.  W.  89S; 
Com.  V.  Ginn,  111  Ky.  110,  63  8.  W.  467. 

JoHIT  A.  KuTKCNDAU,,  Administrator,  ete.. 

Petitioner,   v.   Umoir  FAomo  Railsoad 

CoMPAWT.    [No.  520.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Oonrt  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  D.  W.  Wood  for  peUtioner. 

Ut.  Robert  S.  Lovett  for  respondent. 

November  1, 1909.    Denied. 


Ui(iTEt>  Staim,  Petitioner,  ».  AtrmKL  H. 

Fbekuan  et  al.     [No.  643.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Charles  A.  Kfoore  for  respondents. 

November  1,  IBOO.    Denied. 


TnoHAS  S.  NowELL  et  al..  Petitioners,  v.  J. 

C.  IUcBkidb,  Receiver,  etc.,  et  al.     [No. 

044.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  StAtea  Circuit  Court  of  Appeals  for 
tbs  Ninth  Circuit. 

Mr.  George  M.  Novell  for  petitionera. 

Ur.  E.  S.  Pillsbury  for  respondanti. 

NoTSmber  1,  1909.    Denisd. 


Jac(»  Keixoh  St  al.,  FaUtionma,  v.  UinnD 

States.     [No.  646.] 

Petition  for  s  Writ  of  Certiorari  to  ibe 
United  States  Circuit  Court  o(  Appeals  lor 
the  First  Circuit. 

MessrH.  James  E.  Cotter  and  Conrad  Ruu> 
for  petitioners. 

Tiie  Attorney  General,  tfas  Solicitor  Gen- 
eral, and  Assistant  Attorn^  General  Harr 
for  respondents. 

November  1,  IBOO.    Denied. 


iNTEBitATioifAL  Tbxt-book  Oompaitt,  Ap- 
pellant, V.  Cm  or  Ottumwa.  [No.  83.] 
Appeal    from    the   CSreuit   Court   of   tha 

United  SUte*  for  the  Southsni  Diitriot  of 

Iowa. 

Mr.  David  C.  Harrington  lor  appellant. 

No  appearance  for  appellee. 

November  I,  1009.     Dismiased  with  cost*, 

on  motion  of  oounael  for  the  appallanL 


FAituoitT  CbAL  CoupANT  et  aL,  Appcl)aiit% 
T.  Meecharts'  Coal  Oompawt.  [No.  88.] 
Appeal   from   the  United   State*   ^rcult 

Court  of  Appeals  for  the  Fourth  Circuit. 
Mr.  Edgar  E.  Gans  for  appellants. 
Messn.  William  A.  Glawgow,  Jr.,  Frank 

Gosnell,  and  George  Weems  Williams  for 

appellee. 

November  1,  1909.    Dismissed  with  eosU, 

00  motion  of  counsel  for  the  appelUnto. 


WABHlUQTOif  Gabliqbt  CoUTAIfT  et  ol.,  Ap- 
pellants and  Plaintiffs  in  Error,  t.  EEHmr 
B.  F.  MACrABt.AND  et  al.,  CommlssioBeri 
of  the  District  of  Columbia.     [No.  84.] 
Appeal  from  and  in  error  to  the  Court  of 

Appeals  of  the  District  of  Columbia- 
Messrs.  R.  Ross  Perry,  R.  Ross  Peny,  Jr., 

and  Wilton  J.  Lambert  for  appellants  and 

plaintiffs  In  error. 

Mr.  Edward  H.  Thomas  for  appelleas  and 

defendants  In  error. 

November  1,  1009.     Dismisaed  with  coats, 

on  motion  of  counsel  for  the  appellants  and 

plaintiffa  In  error. 


Mait  HAtxiOAit,  a*  Administratrix,  ete.. 
Appellant,  t-  Tbinidad  Snipnns  ft  Trad- 
ing COHPANT;  Limited,  et  al.  [No.  304.] 
Appeal    from   the   District   Court  of   the 

United  States  for  the  Southern  District  of 

New  York. 
Messrs.   W.  W.   Oooch  and   Frederic  0. 

Scofleld  for  appellant. 

Measri.  J.  Parker  KIrltn  and  Charles  B. 

Hickoz  for  appellees. 

Novembsr  1,  1909.    DUmlaaed  par  atipB> 

Ution. 
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R.  O.  MuLLXM,  AppelUnt,  T.  Fiu  Forhotf, 

Captain,  ete.    [No.  002.] 

App«al  from  the  DUtrict  Court  for  tba 
FInt  Judioial  District  at  tho  Territoi;  of 
New  Mexico. 

Mr.  William  F.  Borland  for  appellant 

No  appearance  for  appellee. 

November  1,  1909.  Diamitted  with  eoata, 
en  motion  of  coanul  for  appellant 


CmcAQo,  BuBUitoTon,  k  QciiroT  Railway 

CovPART,  Fetitioner,  t.  UanxD  States. 

[No.  802.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statee  Circuit  Court  of  Appeal!  for 
the  Eighth  Circuit 

Meaari.  Charles  J.  Greene  and  Ralph  W. 
Breckenridge  tor  petitioner. 

Tlie  Attorney  General  and  the  Solicitor 
General  for  reipaudent 

Kovember  1,  1909.  Granted,  and  eauie 
advanced  to  be  heard  with  No.  ST7  aa  one 


Lcn  H.  SixoKO,  FlalnttS  in  Error,  t.  Auam 

Gasbbt.    [No.  401.] 
In  Error  to  Um  Supreme  Court  of  the  Stat* 
of  Montana. 

Mr.  M.  8.  Gnnn  for  plaintiff  in  error. 

Mr.  W.  G.  Ke^n  for  defendant  in  error. 

Nonmber  8,  190B,  Per  Curiam:  Writ 
of  Error  diemisaed  for  want  of  jurisdiction. 
MoCorquodale  *.  Texaa,  211  U.  8.  438,  53  L. 
•d.  269,  29  Sup.  Ct.  Rep.  146;  Corkran  <MI 
ft  Derelopment  Oo.  t.  Amaudet,  19S  TJ.  B. 
182,  00  L.  ed.  143,  20  Sup.  Ct  Sep.  41;  Ax- 
kanua  Southern  B.  Go.  t.  Gennan  Nat 
Bank,  207  U.  B.  270,  62  L.  ad.  201,  28  Snp. 
Ct  Rep.  78. 


JOBir  C.  HoCucLLAif  et  a1.,  Fetltionera,  v. 

JoBiT  E.  Cablaitd,  U.  S.  XHstrict  Judge, 

«to.    [No.  03O.] 

PetlUon  for  a  Writ  of  Certiorari  to  the 
United  States  Cireuit  Court  of  Appeala  for 
the  Eighth  Cireuit 

Mr.  MelTin  Grigsbj  for  petltioDara. 


MouiB  F,  PrAKun,  Plaintiff  in  Error,  ▼. 

Baoh  Fun  OouFAiTT  <v  iLLiHoia.     [No. 

S90.] 

In  Error  to  tha  Cireuit  Court  of  tlw 
United  BUtea  for  the  Southern  Dlitrlot  of 
New  York. 

Mr.  A.  S.  Gilbert  for  plaintiff  in  error. 

Mr.  Benjamin  N.  Cardoso  for  defendant 
inarror. 

KoTember  8,  IMM.  Per  Oitriam:  Writ 
of  Error  diamlased  for  wast  of  final  jndp 
ment  MeUdi  t.  BofT,  141  U.  B.  061,  S6  Ik 
ed.  893,  12  Sup.  Ot  Rep.  118. 


No 


for 


Horember  1, 1909.    Graotvd. 


Prbb  T.  Ooimu)  «t  al.,   Petltionera,  t. 

Fletohb  MAirovAoTOBnts  CoicPAin: 
tNo.  634.] 

Petition  for  a  Writ  of  OarUorari  to  Hi* 
United  Statea  (Hreuit  Court  of  Appeala  for 
tlia  Bixth  Cireuit 

Mr.  lUchard  J.  UoCarty  for  petiUoDam 

Mr.  Edmund  B.  Wood  for  respondent 

Nomnber  8,  1909.    Denied. 


UxmED  Statbi  of  Aunnu,  Complainant, 
V.  JosKPH  F.  Bmrr  et  at    [No.  4.    Orig- 
inal.] 
Motion  for  leave  to  Ble  petition  for  ra- 

The  Attorney  General  and  the  Solicitor 
General  for  eomplainant 

Masara.  Jainea  J.  Lynch,  Moses  H.  Clift, 
Robert  B.  Cooke,  Judsan  Hamon,  Robert 
Pritchard,  William  D.  Spears,  O,  W.  Cham- 
lee,  J.  A.  Hood,  W.  H.  Cummlngs,  W.  F. 
Chamlee,  T.  Pope  She|:^erd,  Lewis  Shepherd, 
Martin  A.  Fleming  for  defendants. 

November  ],  1909.  Motions  on  behalf  of 
defendants  Shipp,  Gibson,  Wlllianis,  Nolsn, 
Padgett,  and  Mayae  for  leave  to  flle  petitiona 
for  rehearing  herein  are  severally  denied, 
and  aaid  defendants  are  ruled  to  appear  be* 
fore  the  eourt  for  Judgment  on  Monday,  the 
ISth  '    ' 


Tinns  Luioats  Oompaht  «t  al.,  FetltloBeii^ 

V.  CmcBEBLAifs  LuuBiB  Covpurt.  [No. 
642.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  States  Circuit  Court  ot  Appeal!  for 
the  Fourth  (^rcult 

Mr.  Robert  M.  Hughe*  for  petltloucra. 

No  appearance  for  respondent 

November  8,  190B.    Denied. 


RoBxwELL  E.  MssBinGEB,  Petitioner,  v.  P» 

nx  AmiBsoK.     [No.  048.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirouit  Court  of  Appeala  for 
the  Sixth  Circuit 

Messra.  Hany  E.  King,  Oliver  B.  Snydw, 
and  Clayton  W.  Everett  for  peUtionar. 

Rhea  F.  Gary  for  raspMident 

NoTMnber  8,  1909.    Granted. 
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30  SUPBEUE  COUBT  BBFOBTEB. 


OawAio  C  LuDwio,  u  Secretaiy  of  State 

of  the   State  of  Arkonus,  AppellAnt,  *. 

Chioago,  Rock  Iblahd,  A  FAomo  Eail- 

WAT  COUPAKT.     [No.  M.] 

Appeal  from  the  Circuit  Court  of  the 
United  StaUe  for  the  Euteni  Diatrlet  of 
ArkanaaE. 

Messrs.  Hal  L.  Norwood,  William  P.  Kir- 
bj,  William  H.  Arnold,  and  Qeorge  W.  Een- 
dricki  for  the  appellant 

Mr.  Thomas  S.  Bnibee  for  appellee. 

Norember  11,  1009.  Diamiaaed  per  atlpa- 
lation. 


Saicuel  Babeeb,  Jr.,  Plaintiff  In  Error,  t. 

BmTE    CONEOLIDAISD    MlKINO    OOUPANT. 

[No.  32.] 

In  Error  to  the  Supreme  Court  of  the 
State  ot  Montana. 
Mr.  Lewia  0.  Bvana  for  plaintiff  In  error. 
Mr.  John  J.  McHatton  for  defendant  In 

November  16,  1900,  Per  Curiam;  Writ 
of  Error  diamisaed  for  want  of  juriadie- 
tion.  Butte  Citj  Water  Co.  t.  Baker,  106 
U.  B.  lie,  49  L.  ed.  409,  25  Sup.  Ct  Rep. 
211;  Montana  ex  rel.  Haire  t.  Rice,  204  U. 
S.  291,  61  L.  ed.  490,  27  Sup.  Ct.  Rep.  281; 
Sayward  t.  Denny,  168  U.  S.  180,  30  L.  ed. 
041,  16  Sup.  Ct  Rep.  777;  Moran  ».  Horaky, 
178  U.  8.  205,  44  L.  ed.  1038,  20  Sup.  CL 
Rep.  868;  Beals  t.  Cone,  188  U.  S.  184,  47 
L.  ed.  43C,  23  Bup.  Ct  Rep.  275;  Iowa  t. 
Rood,  187  U.  S.  87.  47  L.  ed.  86,  Z3  Sup. 
Ct  Bep.  40;  Stuart  v.  Hauaer,  203  U.  S. 
586,  el  L.  ed.  328,  27  Sup.  Ct  Bep.  783; 
Oatewood  v.  North  Carolina,  203  U.  S.  631, 
01  L.  ed.  305,  27  Sup.  Ct  Rep.  187;  Bachtel 
T.  Wilson,  204  U.  S.  3fl,  61  L.  ed.  367,  27 
Bup.  Ct.  Bep.  243 ;  Iowa  C.  R.  Co.  t.  Iowa, 
100  U.  S.  389,  40  L.  ed.  487,  IS  Snp.  Ct 
Hep.  344. 


Jebohe  H.  Bbmick  &  CoufAirr,  Plaintiff  ii 

Error,  t.  Joseph  W.  Sr^n  and  Edward 

B.  Marka.    [No.  352.] 

In  Error  to  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  District  of 
New  York. 

Mr.  Mosea  &.  Groaaman  for  plaintiff  i 

Mr.  Julius  Henry  Cohen  for  defendants! 

November  16,  1009.  Per  Curiam:  Writ 
of  Error  dismiased  for  want  of  final  judg- 
ment. McLiah  V.  Roff,  141  U.  S.  661,  36  L. 
ed.  893,  12  Sup.  Ct  Rep.  118;  Pfaelzer  t. 
Bach  Fur  Co.,  215  U.  8.  EB4.  M  Ii.  Ed. — 
Sop.  Ct  Bep.  403.  Nov.  8.  1909. 


NoBTB  CAiOLnfA  Uiimfa  Ookfanx,  Appel- 
lant, T.  0.  B.  WsnTEun  at  aL  [N«. 
580.] 

Appeal  from  th«  Unitad  Statei  Circuit 
Court  of  Appeals  (or  the  Fourth  Circuit 

Hesara.  Joseph  J.  Hodnr,  Jamea  H.  Uer- 
rimon,  Hannia  Taylor,  and  Charlea  A.  Moor« 
for  appellant 

Heaari,  Alfred  S.  Barnard,  Jnlina  C  Vi- 
tin,  and  F.  A.  Sondley  for  appellees. 

November  16,  1009.  Per  Oufiam:  Ap- 
peal dismiswd  for  want  of  Jurisdiction. 
Weatfeldt  r.  Nortb  Carolina  Hin.  Co.  02 
C.  a  A.  378,  166  Ped.  706.  Application  for 
certiorari  denied  April  19,  1900  (214  U.  S. 
610,  63  L.  ed.  1064,  20  Sup.  Ct  Bep.  607). 
Application  for  appeal  denied  May  13,  1009, 
by  the  circuit  court  of  appeals.  Appeal 
granted  June  12, 1009,  by  one  of  the  circuit 
judgea  who  had  not  aat  aa  a  member  of  tha 
court  of  appeals  on  the  hearing  of  the  MM 
or  of  the  application  for  appeal.  Motion 
to  set  aside  the  order  denied  August  21, 
1900.  Macfadden  *.  United  States,  213  U. 
S.  288,  63  L.  ed.  801,  29  Sup.  Ct  Rep.  490; 
Greeley  *.  Lowe,  ISS  U.  S.  68,  39  L.  ed.  60, 
15  Sup.  Ct  Ee^  24;  Be  Winn,  218  U.  S. 
468,  63  L.  ed.  873,  20  Sup.  Ct  Bep.  615; 
Be  Moore,  209  U.  S.  490,  62  L.  ed.  004,  SB 
Sup.  Ct  Rep.  686,  700, 14  A.  &  E.  Ann.  Cai. 
1184. 


GuAKAirrr  Tbitbt  Compact  or  New  Tobk, 

Appellant,  t.  MEiBOFOUTAif  SrREEr  Ban/- 

WAT  Compart  et  aL    [No.  607.] 

Appeal   from  the  Circuit   Court  of  tha 

United  State*  for  the  Southern  Distriot  of 

New  York. 

MsBBrs.  Julien  T.  Daviea,  Brainard  ToUea, 
and  John  C.  Spooner  for  appellant 

Messra  J.  Parker  Kirlin,  Arthur  H.  Maa- 
ten,  Bronaon  Winthrop,  Frank  H.  Plat^ 
Jamea  Byrne,  and  Matthew  C.  Planing  for 
appelleea. 

November  16,  1909.  Per  Ourian:  Ap- 
peal diamiaaed  for  want  of  jurisdiction. 
Carey  -r.  Houaton  t  T.  C.  R.  Co.  150  U.  B. 
170,  37  L.  ed.  1041,  14  Sup.  Ct  Bep.  63; 
Re  Lennon,  160  U.  B.  303,  37  L.  ad.  1120, 
14  Sup.  Ct  Rep.  123;  Cornell  t.  Oreen,  163 
U.  S.  76,  41  L.  ed.  76,  16  Sup.  Ct  Rep.  660; 
Empire  State-Idaho  Min.  t  Developing  Co. 
V.  Hanley,  206  U.  B.  225,  61  L.  ed.  770,  27 
Sup.  Ct  Rep.  478;  Goodrich  v.  Ferris,  214 
U.  S.  71,  63  L.  ed.  014,  20  Sup.  Ct  Rep. 
580;  Farrell  v.  O'Brien  (O'Callaghan  t. 
O'Brien)  100  U.  S.  80,  60  L.  ed.  101,  25 
Sup.  Ct  Bep.  727;  Louiaville  Trust  Co.  v. 
Knott  101  U.  8.  225,  48  L.  ed.  169,  24  Sup. 
Ct  Rep.  119;  United  SUtea  v.  Larkln,  208 
U.  S.  333,  62  L.  ed.  617,  28  Sup.  Gt  Rep. 
417;  Atlantic  Trust  Co.  t.  Chapman,  20S 
U.  S.  360,  62  L.  ad.  628,  28  Sap.  Ot  Itepw 
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406,  18  A.  *  E.  Ann.  Ck*.  1166;  Bien  t. 
Boblnaon,  20S  V.  S.  423,  53  I*  ad.  66S,  28 
Sup.  Ct  Kep.  3TQ;  Debnar  JoekBy  Ctub  t. 
Uinouri,  210  U.  B.  324,  02  L.  ed.  1080,  28 
Sup.  CL  Hep.  732;  mud  ws  Rs  Metropolitui 
R.  R«ceivership  (R«  RefMnberg)  208  U.  8. 
90,  S2  L.  ed.  403,  28  Sup.  Ct  Rep.  210 ;  Quar- 
mtj  Truat  Co.  t.  Matropolitui  Street  B.  Co. 
168  Fed.  669,  108  Fed.  S3T,  ITO  Fed.  335, 
826,  628,  171  Fed.  1014,  1016,  1019;  Morton 
Trust  Co.  T.  Uetropolitan  Street  S.  Co.  170 
Fed.  336;  Guarantj  TruBt  Co.  v.  Second  Ave. 
R.  Co.  171  Fed.  1020;  PennsylTMii*  Steel 
Co.  V.  MetropoliUn  Street  R.  Co.  170  Fed. 
823. 

OUABARTT  TBC8T  COHMITT  Ot  NKW  TOWt. 

Fatitioner,  t.  MerBoroLiTAN  Stbebt  Rail- 
tat  Coup&MT  et  al.  [No^  836] ;  Mobtok 
Trust  Coufant,  Petitioner,  t.  Quasantz 
Tbust  CoicPAjfT  OF  Mew  Tobk  et  al.  [So. 
638];  MmoFOLITAK  SKOUniriEa  Cou- 
FAKT,  Petitioner,  t.  Williau  W.  Ladd 
Receiver,  etc.  [No.  654.] 
Petitioni  for  Write  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Second  Circuit 
Heaara.  Julien  T.  Davlea,  Bralnard  Tollea, 

and  John  C.  Spooner  for  petitioner  in  No. 

835. 
Arthur  H.  Masten,  Jemea  Byrne,  Wm.  M. 

Coleman,  Wm.  M.  Chadboume,  Mattbew  C. 

Fleming,  Frank  H.  Piatt,  and  J.  Parker 

Eirlin  for  respoudesta  in  No.  636. 

HeiBrs.   Bronaan   Winthrop   and   Charlei 

Thomas  Payne  for  petitioner  in  No.  836. 
Same  counael  for  respondent  as  In  No.  636. 
Ricbard  Reid  Rogers,  DeLancey  Nicoll  and 

Paul  D.  Cravatb  for  petitioner  in  No.  664. 
Joseph  H.  Choate,  Arthur  E.  Maaten,  and 

Robert  C.  Beatty  for  reapondent  in  No.  864. 
November  18,  1009.    Denied. 

Caupobnia   Develofuent   Coufaitt,  Peti- 
tioner, T.  New  Livebfool  Salt  Coupakt. 
[No.  666.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Ninth  Circuit. 
Hesara.   Maxwell   Evarts   and   Sngene   8. 

Ives  for  petitioner. 

Mesara.  Charlea  Page,  Edward  J.  MeCnt- 

eben,  and  Samuel  Knight  for  respondent 
November  15, 1909.    Denied. 

Sarah   J-   Eddt,  Petitioner,  v.  City  ahb 
CoiTNTT  OF  Saw  Francisco.    [No.  431.] 
Petition   for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
Mr.  Julius  H.  Kahn  for  petitioner. 
Mr.  A.  B.  Browne  for  respondents 
HorcmUr  IS,  1900.    Denied. 


DxBixa  Coal  CbHFAXr,  Petitioner,  r.  B. 

XburasT     HnroiT,     Adminiatratori     sta 

[No.  666.1 

PetlUon  for  a  Writ  of  Certiorari  to  th* 
United  States  Qreult  Court  of  Appeals  for 
the  Seventh  Circuit 

Ueasrs.  J.  0.  Thompson  and  Charles  Tronp 
for  petiUonsr. 

Ur.  Lincoln  B.  Smith  for  reapondenL 

November  16,  1909.    Denied. 


EELvxTu-Swiaa  Fire  Ihbobaitos  CouparT; 

Plaintiff  In  Error,  v.  Max  J.  BsAin«8- 

bteiit  et  aL,  etc.    [No.  4BI.] 

In  Error  to  the  Unit«d  States  Olrenit 
Court  of  Appeala  for  the  Second  Circuit 

Ur.  Frederick  B.  Campbell  for  plaintiff  in 

Messrs.  William  V.  Howe  and  Royall  Vlfr 
tor  for  defendants  in  ermr. 

November  29,  1009.  Per  Curiam;  Writ 
of  Error  dismissed  for  want  of  Juriadiction, 
Macfadden  v.  United  States,  213  U.  B.  £88, 
63  li.  ed.  801,  29  Snp.  Ct  Rep.  490. 


CoKUEBOiAL  UiOA  CoKFAKT,  Petitioner,  v. 

Mica  Iksulaiob  CbMPAifr.     [Ho.  862.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

McBsra.  Joseph  R.  Edson  and  William  B. 
Rummler  for  petitioner. 

Mr.  William  E.  Kenyon  for  respondent, 

November  29,  1909.    Denied. 


Liv^tFooL,  k  Lonrom,  t  Globe  IirsuRAncB 

CoifPAirr,  Petitioner,  v.  Gboboe  E.  Mo 

FABora  et  al,    [No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeala  for 
the  Third  Circuit 

Mr,  Frederick  B.  Campbell  for  petitioner. 

Mr.  John  Q.  Johnson  for  reapondents. 

November  29,  1909.    Denied. 


Alphose    DuPAin    et    al.,    Appellanta,  v. 

UiTTTED  States.    [No.  219.] 

Appeal  from  the  District  Court  of  the 
United  Statea  for  the  Northern  Dlatriet  of 
Illinois. 

Mr.  Holmes  Conrad  tor  appellants, 

The  Attorney  General  for  appellees. 

November  20,  1909.  Dismissed  for  stipu- 
lation, on  motion  of  Mr.  Solictor  Oenwal 
Bowm,  (or  the  appellee. 
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Pkopui  or  TBX  Statk  of  New  Yobk  kx  uu 
CooPBB  Union  rra  th>  Advanckmkht  or 
Somtox  AND  Abt,  Plaintiff  in  Error,  t. 
Fbabe  Oasb,  Raster  of  tb«  Oomitj  of 
Now  York.  [No.  J87.) 
In  Error  to  tlie  Suprana  Court  of  iha 

State  of  New  York. 
Mr.  Benr7  B.  Clotwn  for  pUintiS  in  sr- 

Me*BTs.  Edwttrd  R.  O-MAltar  and  W.  8. 
Jackson  for  defendant  in  error. 
Decwmbtr  1,  1009.    Diuniued,  par  lUpn- 


FKAifK  P.  PiuUCDon,  PlaintifT  In  Error,  T. 

State  or  Eahbab.    [No.  SS.] 

In  Error  to  tbe  Snprema  Court  of  the 
State  of  Eanaai. 

l£r.  0.  A.  Magaw  for  plaintiff  In  error. 

Hr.  Prad  S.  Jaoluon  for  defendant  In  ar- 

Daoember  2,  ISOD.    IMsmlaMd  with  oofta, 
pnrauant  to  ttia  Tenth  Rnla. 


Pkakz  J.  PBAUK,  Petitioner,  t.  Albert  T. 

Fkbuix.     [No.  066.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Court  of  Appeal*  for 
the  Sixth  arouit. 

Mr,  JcH*  A.  Ftaner  for  petitioner, 

Mr.  William  Howell  fOr  reapondent 

Daeember  «,  1IW9,    Denied. 


Bavbkl  Ooufim  at  at,  Petltionara,  t. 
Buck's  Stovb  A  lUixn  Oomfamt.  iSo. 
ess.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeala  of  the  Diatriet  of  Colom- 
bia. 

Meaars.  J.  H.  Ralaton,  F.  L.  Stddons,  W.  E. 
Riohardaon,  and  Alton  B.  Parker  for  petl- 

No  appearance  for  reapondenb 
December  6, 190B.    Granted. 


Hrmr  D.  Spktob  at  al.,  Petltlonera,  t. 

VicTOB  M.  Watkihb  et  al.    [No,  OSS.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statei  Circuit  Court  of  Appeals  for 
the  Eighth  Qrcuit. 

MessrB.  Newel  H.  Clapp,  Edward  F.  Tread- 
well,  and  John  S.  Partridge  for  petiUonera. 

Measra.  Frank  B.  Kellogg  and  C  A.  Ser- 
erance  for  reapondenta. 

Daeember  6,  igO«.    Denied. 


CKAXLca  W,  Mom,  Petitioner,  t.  UmTD- 

Statu.    [No.  670.] 

Petition  for  a  Writ  of  Oartiorari  to  tb* 
United  Statea  Cirenlt  Court  of  Appeal*  for 
the  Second  Circuit. 

Mr.  Martin  W.  Littleton  for  petitioner. 

The  Attorney  Oeneral,  the  Solicitor  GtiK 
eral,  and  Henry  L.  Stimaoii  for  raapondanb 

December  6, 190B.    Denied. 


Nellk  F.  Knpo,  AdmlnlBtratrix,  ete.,  P^ 
titioner,   t.   EQinTADLX   Lm  AsfiUBARCB 
BooiEiT  or  THE  Unftsd   SrATta.      [No. 
673.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr.  J.  Claude  Bedford  for  petitioner. 
Ur.  Thomas  DeWitt  Cn;ler  for  reapoad* 

Daeembar  0,  1909.     Denied. 


Max   Wbb   et  al..   Petitioners,  ▼.   Qkaii* 

Lodge  or  Kzrtuckz,  Fkeb  ard  AcoKFTn> 

Masons.    [No.  682.] 

Petition  for  a  Writ  of  Certiorari  to  tlw 
United  States  Circuit  Conrt  of  Appeals  for 
the  Sixth  Circuit. 

Mesira.  Louis  J.  Blum  and  Edgar  C.  61u» 
tor  petitioners. 

Mesara,  Charles  H.  Fisk  and  Alas.  E> 
Humphrey  for  respondent. 

B,  1909.    Denied. 


KAitsAs  Cnr  Stab  Cohpakt,  FlalDtlff  im 

Error,  t.  Hekbt  S.  Jxiuak.     [No.  SC] 

In  Error  to  the  Supreme  Court  of  tb*- 
Stata  of  Waaourl. 

See  same  caae  below,  209  Mo.  SS,  lOT  Bk. 
W.  406. 

Ueaata.  Issao  N,  Wataon,  Hannla  Tajlor^ 
Waah.  Adama,  and  Frank  Hageraaii  far 
pUlntlff  in  error. 

Maaara.  John  H.  Atwood,  0.  H.  Dean,  anft 
Ira  Julian  for  defendant  In  error. 

Deesmber  6,  1909.  Per  Curiam:  Writ 
of  Error  dlamlued  for  went  of  Jnrisdlction. 
Bayward  ▼.  Denny,  ISS  U.  B.  180,  39  L.  cd. 
941,  IB  Sup.  Ct  Rep.  777;  Mutual  L.  Ina. 
Co.  t.  McGrsw,  ]8B  U.  S.  281,  307,  308,  4T 
L.  ed.  480,  484,  4SS,  63  L.R.A.  33,  23  Snp. 
Ct.  Rep.  S7S;  State  ex  rel.  Hortou  t.  Bland, 
ISSMo.  701,  SSS.  W.  S6];P.  a.  OxIeySta'**- 
Co.  T.  Butler  County,  160  U.  S.  063,  41  I*. 
ed.  11S1,  17  Sup.  Ct.  Rep.  709. 

The  attention  of  the  state  supreme  eoorfe 
waa  not  ealled  to  any  Federal  qneatiim  wmM 
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In  the  petition  for  rehearing,  and  tkftt  wu 
too  late.  Loeber  t.  Sehroeder,  149  U.  B.  680, 
Ses,  37  L.  ed.  806,  859,  13  Snp.  CL  Bcp. 
S34,  and  cases. 

The  judgment  rested  on  non  Federal 
grounds  broad  enough  to  sustain  it.  Cin- 
dnnati  Street  R.  Co.  v.  Snell,  1B3  U.  S.  30, 
48  L.  ed.  604,  24  Sup.  Ct.  Rep.  319;  Ham- 
mond Facliing  Co.  v.  Arkansaa,  S12  U.  S. 
822,  63  L.  ed.  E30,  29  Sup.  Ct.  Rep.  370. 


Mas.    Emma.   0.   Mills,    and    her   husband, 

Harry  Mills,  Plaintiffs  in  Error,  t.  Hu. 

M.   E.   V.   JoBNSOiT  and   husband,   L.   A. 

Johnson.  J.  H.  H.  Burk,  et  al.     [No.  3S.1 

In  error  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  of  the 
Bt«t«  of  Texas. 

Messrs.  Frederic  D.  McKennej  and  B.  B. 
Heblett  for  plaintiffs  in  error. 

Messrs.  Richard  Mays,  Robert  B.  PHnee, 
and  W.  S.  Simpkins  for  defendants  in  ei 

December  13,  190S.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  juHsdistion. 
Beale  v.  Johoaon,  45  Tez.  Civ.  App.  119,  BS 
S.  W.  104B;  Waters-Pierce  Oil  Co.  -r.  Texas, 
212  U.  8,  fie,  93  L.  cd.  417,  29  Sup.  Ct.  Rep. 
£20;  Waters  Pierce  Oil  Co.  v.  Texas,  212  U. 
B.  112,  G3  L.  ed.  431,  29  Sup.  Ct.  Rep.  227; 
UeCorquodale  t.  Texas,  211  U.  B.  432,  83 
L.  ed.  269,  29  Sup.  Ct.  Rep.  146;  G6x  t.  Tex- 
as, 202  U.  S.  446,  GO  L.  ed.  1099,  20  Bup.  CL 
Rep.  671 ;  Harding  v.  lllinola,  196  V.  8.  T8, 
49  L.  ed.  394,  25  Sup.  Ct.  Rep.  176;  Ar- 
tudcle  T.  BiQckburn,  ISI  U.  S.  406,  48  L.  «d, 
<39,  24  Bup.   Ct  R«p.  148. 


jAOKBownuM  TowiHQ  k  Wbeceiks  Com- 

PUTT  et  al.,    Petitioners,  t.    BnutHmr 

Bat&md,  etc     [No.  683.] 

Petition  for  a  Writ  of  Certiorari  to  the 
tTnited  States  Circuit  Court  of  Appeal!  for 
-tha  Fifth  arcuit. 

Messrs.  H.  Bisbee  and  George  O.  Bedell 
lot  petitioners. 

Mr.  Charles  S.  Haight  tor  respondent. 

December  13,  1909.    Denied. 


Hbrbt  C  Kna,  Plaintiff  In  rnnr,  t.  Sun 

or  Wbt  TuGDru.  et  aL    [No.  444,] 

In  Errar  to  the  Snprsma  Cbnrt  of  Appaala 
of  the  State  of  West  Virginia. 

Messra.  Maynard  F.  BtilM  and  Joha  O. 
Carlisle  for  plaintiff  In  error. 

Messrs.  John  F.  Dillon,  Harry  Hnbbaid, 
William  O.  Conley,  Edward  C.  Lyon,  Mal- 
colm Jaekaon,  John  A.  Sbappard,  C.  W. 
Campbell,  D.  J.  F.  Btrntber,  L.  0.  Anderaon, 
Wells  Ooodykoonta  for  defendants  in  error. 

December  14,  1909.  DismiBsed  with  eoat^ 
pursuant  to  the  Tenth  Rule. 


ATLAimO  COABT  LiHB  RUUOAD  OoXPUfT, 
Plaintiff  in  Error,  t.  W.  C.  Q«ra^.     [Ho. 
227-] 
In  error   to  the  Supremo  Court  of  the 

State  of  South  Carolina- 
Messrs.  P.  A.  Wlllcoz  and  Fraderio  D.  U» 

Kenney  for  plaintiff  in  error. 

No  appearaneo  for  defendant  In  error. 
DMsember  80,  1909.    Dlsmissod  with  eoata, 

on  motion  of  Mr.  Fraderio  D.  MnKwinay  •! 

eoonsal  for  the  plaintiff  in  error. 


Chablxs    Thokaj,    Plaintiff   la    Error,  t. 

State  or  Iowa.    [No.  448.] 

In  wror   to   the  Supreme   Court  of   tlw 
State  ot  Iowa. 

Mr.  J.  T.  lCitlTan«7  for  plaintiff  in  error. 

Mr.  Charles  W.  Lyon  t 


>,  lOOB.  Per  Omriam:  Writ 
of  Error  dismissed  for  want  of  Jnrisdidio>. 
No  fnrtlter  opinion  will  be  flted. 


Ex  raan:  Ix  thb  Maim  or  Tin 
STAntn  ConaounaTao  8eb>ed 
CoitFAKT,  Petitioner.  [No.  —  0 
Motion  for  leave  to  Ale  petition  fo 

of  Mandamus  or  Certiorari. 
Mr.  John  H.  Miller,  for  peUtionw 
January  S,  1910-    Deniad. 


"incw  Liverpool  Salt  Compaitt,  Petitioner, 

V.  Califobmia  Detelofueitt  Coupaitt  et 

aL    [No.  6B1.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
-tbe  Ninth  Circuit. 

Meaars.  Edward  J.  McCutchen,  Charit 
"Page,  and  Samuel  Knight  for  peUtioner. 

No  appearance  for  respondents. 

December  13,  1S09.    Dented. 


A.  H.  HuBTOiT,  Judge,  ete.,  et  al.,  PlalntilTs 
in  Error,  v.  State  or  Oklahoua  IX  UL. 
C.  N.  Habveu,,  Governor.     [No.  325.] 
In  Error  to  the  Snprane  Court  of  the 

SUto  of  Oklahoma. 
Hr.  E.  O.  Splbnan  for  plalntilTs  In  error. 
Mr.  A.  C.  Cmoe  for  defendant  in  error. 
January  3,  1810.    P«r  Owrtem;   Writ  rf 

Error  dlamiMed  for  want  o(  Jurladietfam. 
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PntTH  AuBOT  Dn  Dock  Coupakt,  Appel- 
lant, T.  MoiwouTH  Stkamboit  Coicpaft. 
[No.  609.] 
Appeal  from  th«  District  Conrt  of  the 

United  StatM  for  the  Distriet  of  N«w  Jer- 

•ey. 

Mewra.  Junes  D.  Dewell,  Jr.,  ftnd  Atst; 

Payette  Cushmui  tor  appellant. 

Mr.  Charles  R.  Bnyder  for  appellee. 
January  3,  1910,    Per  Curiam;    Decree 

afBnned  with  coita. 


C.  L.  VAif  Bice,  Petitioner,  v.  Ibex  Hunna 

CoupAin.    [No.  703.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  Eighth  Circuit. 

Messrs.  Edwin  H.  Park  and  Sarooel  Her. 
rick  for  petitioner. 

HessTB.  Charles  3.  Hughes,  Jr.,  and 
Charles  Cavender  for  respondent 

January  3,  1910.    Denied. 


AcoED    et    al.,    Petitioners,    ». 

PoaaHORTAS         COBFOEATIOH. 

[No.  698.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Arthur  English  for  petitioners. 

Heasrs.    J.    L.    Bumgardner    and    F. 
Enslow  for  respondent. 

January  3,  1910.    Denied. 


Chasleb  E.  Datis,  Petitioner,  t.  Uhited 

SrATBB.     [No-  700.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sifth  Circuit. 

Messrs.  Jackson  H.  Ralston  and  Joel 
Branham  for  petitioner. 

The  Attorney  Qeneral  and  the  Solicitor 
General  for  respondent 

January  3,  1910.    Denied. 


Pbalb,  Pcaoocs,  ft  KsBK,  of  New  York,  Pe- 
titioner, T.  JoHiT  M.  Geahau.  [No.  711.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Unit«d  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
Mr.  Ezra  R.  Thayer  for  petitioner. 
Messrs.  Robert  M.  Morse  and  Wm.  M. 

Siebardson  for  respondent. 
January  3,  1910.    Denied. 


Uritb)  Btatkb,  Plaintiff  in  Error,  t.  Aueb- 

tOAH  BomuRO  CoiiPAnT  ov  B^ltiuorc 

[No.  S3g.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  Attonuy  General  for  plaintiff  in  er- 

No  appearance  for  defendant  in  error. 

January  3,  1910.  Dismissed  on  motion 
of  Ur.  Solicitor  General  Bowers  for  the 
ptalntiCt  in  error. 


United    States,    Plaintiff    in    Error,    t. 

Rudolph  Axuar.    [No.  540.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  Attorney  General  for  plaintiff  in  er- 

No  appearance  for  defendant  in  error. 

January  3,  1910.  Dismissed  on  motion 
of  Ur.  Solicitor  General  Bowers  for  tiie 
plaintiff  in  error. 


Atohiboh,  Topeka,  Si  Santa  Fb  Railwat 

CoMPAKz,  Plaintiff  In  Error,  v.  UrraiELL 

E.  Pickens.    [No.  628.] 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District  of 
the  State  of  Texas. 

Messrs.  Andrew  E.  Culwell  and  Gardinar 
Lathrop  for  plaintiff  in  error. 

Mr.  Waters  Davis  for  defendant  in  error. 

January  S,  1910.  Dismissed  with  costs, 
on  motion  of  Mr.  Evans  Browne,  in  behalf 
of  counsel  for  the  plaintiff  in  error. 


Cbntbal  <sw  Geoboia  Railvat  Compakt, 
Appellant,  v.  WnxuH  A.  Wbiqht,  Comp- 
troller General  of  Georgia,  et  al.    [No. 
341.1 
Appeal   from   the  Circuit  Court  of  the 

United  States  for  the  Northern  District  of 

Georgia. 

Messrs,  Alexander  R.  Lawton,  Henry  0. 

Cunningham,  and  T.  M.  Cunningham,  Jr., 

for  appellant. 
No  appearance  for  appellee. 
January  3,  1910.    Dismissed  with  costs, 

on  motion  of  counsel  for  appellant. 


JoHiT  HoBBon  NUiBoiT,  Appellant,  v.  Crrr 
or  MuarBKBSBOBO  et  al.     [No.  420.] 
Appeal   from    the    Circuit    Court   of   the 

United  States  for  the  Middle  District  of 

Tenneaaee. 

Mr.  John  J.  Vertrees  for  appellant 

No  appearance  for  appellee. 

January  4,   1910.     Dismissed  with  eo>t% 

on  motion  of  counsel  for  the  appellant 
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J.  A.  HuQHZS,  Plaintiff  in  Error,  t.  Coluk 
CociiTT  NATionAL  Bame.     [Ho.  70.] 
In   Error   to   tlia  Cir<niit  Court  of  tba 

United  Btatea  for  the  Diitrict  of  Colorado. 
Messrs.  Clayton  C.  Doraej  and  William  C. 

Badgu  for  plaintiff  in  error. 

Ha  appearance  for  defendant  in  arror. 
Januaiy  7,  1910.    Diimissed  with  «oata, 

pnrsnant  to  the  Tenth  Rule. 


SiSAUSHiP    FoufiKA,    eto.,    Petitioner, 
OuSTAVK  A.  Jahh  et  al.  [No.  717.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  A^eals  for 

the  Second  Circuit. 
Measra.  J.  Paricer  Kirlin  and  John  U. 

Woolsey  for  petitioner. 
Mr.  Frederick  'M.  Brown  for  respondents. 
January  10,  1910.    Denied. 


WESTnr<]HoDSE  Eleotbk)  ft  UAiruTAcrDii- 

sro    CoMPANT,    Petitioner,    t.    Waghtb 

Ei^BCTBio      Mahupactdeimo      CoxPAirr. 

[No.  719.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Uessra.  Paul  Bakewell  and  Thomas  B. 
Kerr  for  petitioner. 

Mo  appearance  for  respondenl 

January  17,  1910.    Granted. 


Habbt  Hatttes,  Petitioner,  r.  BALTIlfon 
A  Ohio  Railboad  Cohfant,  [No.  086.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Sixth  Circuit 

Mr.  Orrille   S.   Brumbaek  for  petitioner. 
Mr.  T.  A.  Durban  for  respondent 
January  17,  1910.    Denied.     (Mr.  Justice 

Lnrton   did   not  participate  In  the  dispoif' 

tlon  of  this  application.) 


ISmopoLm.it  Life  Insurance  Cohpakt, 

Petitioner,     t.    Eliza     A.     Williamson. 

[No.  701.] 

Petition  for  Writ  of  Certiorari  to  the 
United  Stetes  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  W.  Q.  M.  Thomaa  and  Richard  W. 
Walker  for  petitioner. 

No  appearance  for  respondent. 

January  17,  1910.    Denied. 


Jims    R.    Walsh,    Petitioner,    t.    Uhiib* 

STATsa.    [No.  710.] 

Petition  for  Writ  of  CerUotari  to  ths 
United  States  drentt  Court  of  Appeals  tor 
the  Seventh  Circuit. 

Messrs.  John  8.  Miller,  Merritt  Starr,  and 
E.  C.  Ritsher  for  petitioner. 

Tbt  Attorney  General,  the  BoIIdtor  Gen- 
eral, and  E.  W.  Sinn  for  reapondenL 

January  17,  1910.    Denied. 


CuDAHT  Packtro  Coufast,  Plaintiff  In  Er- 
ror, V.  Stat*  of  MiimcsoTA.  [No.  176-1 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota. 

Mr.  Moritz  Heim  for  plaintiff  In  error. 
Messrs.  George  W.  Peterson,  E.  T.  Young, 

and  AL  J.  Smith  for  defendant  in  error. 
January  18,  1910.     Dismissed  per  stipn- 


WooirwABD  Cakkiaqc  Cokfant  et  al.,  Ajk 

pellants,  t.  Fms  Liykit  Coupant  et  oL 

[No.  507.] 

Appeal  from  the  District  Court  of  the 
United  States  tor  the  Western  Distriet  of 
Texas. 

Mr.  T.  D.  Cobba  for  appellants. 

No  appearance  tor  appelleea. 

January  19,  1910.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellants. 


Otis  W.  Eeittos,  Plaintiff  In  Error,   ▼. 

Albckt  p.  FowutB,  as  receiver   of  the 

American    Exchange    National    Bank    of 

Syracuse.    [No.  87.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 

Bee  tame  ease  below,  83  a  C.  A.  667,  1S5 
Fed.  107. 

Mr.  Dorr  Raymond  Cobb  for  plaintiff  In 

Mr.  Leonard  C,  Crouch  for  defendant  in 

January  Zi,  1910.  Per  Curiam:  Judg- 
ment affirmed  with  costs,  and  cause  remand- 
ed to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  Key- 
ser  V.  Hitz,  133  U.  S.  I3S,  33  L.  ed.  C3I,  10 
Sup.  Ct  Rep.  290;  Finn  t.  Brown,  142  U.  S. 
66,  35  L.  ed.  S3S,  12  Sup.  Ct.  Rep.  138; 
Richmond  t.  Irons,  121  U.  B.  27,  30  L.  ed. 
7  Sup.  Ct  Bep.  788;  Matteson  t. 
Dent,  176  U.  S.  521,  M  L.  «d.  S71.  SO  Bnp. 
Ct  Bep.  41B. 
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N.  Uato  Dm,  Plaintiff  in  Error, 

or  Melbosx.     [No.  93.] 

In  Error  to  the  Superior  Court  of  tbn 
Btste  of  Mftsaaehusetta. 

See  eanie  cue  belov,  167  Man.  SB,  126 
Am.  St.  Rep.  330,  83  N.  E.  0. 

Mr.  Cheater  M.  Pratt  for  plaintiff  in  er- 
ror. 

Mr.  Claude  L.  Allen  tor  defendant  In  er- 

January  2t,  IfilO.  Per  Curiam:  Judg- 
ment affirmed  with  coita.  Hibemia  Sav.  A 
L.  Soc.  V.  San  Francisco,  200  U.  S.  310,  50 
L.  ed.  4BS,  26  Sup.  Ct.  Rep.  266,  4  A.  *  E. 
Ann.  Cas.  934;  Mcintosh  y.  Aubrey,  185 
V.  S.  122,  46  L.  ed.  834,  22  Sup.  C-  Hep. 
SGI )  Union  P.  R.  Co.  v.  Peniaton,  18  Wall. 
0,  21  L.  ed.  787. 


Mabu  Bebokb,  Plaintitr  In  Error,  v.  Will 
Tracy  et  al,  Tniatees,  etc.     [No.  97.] 
In  Error  to  Ow  Supreme  Court  of  Um 
State  of  Iow&. 

See  same  cue  below,  13S  Iowa,  597,  113 
N.  W.  405. 

Mr.  Cheater  0.  Cole  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 
January  24,  1010.  P»r  Curiami  Writ  of 
Error  dlamlaaed  for  want  of  Jurladietlon. 
Castillo  T.  MeConnico,  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ot  Rep.  229.  No  Feder- 
al question  snggested  prior  to  petition  for 
Writ  of  Error. 


CouuEBciAL  Union   AssuBAHct  CoitPAirr 
(Limited),   or  LonnoR,   Eholand,  Peti- 
tioner, T.  Richmond  Coal  Company.   [No. 
6S8.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Ninth  Circuit. 

Messrs.  Walter  D.  Davidge  and  T.  C.  Van 

Ness  for  petitioner. 

Mr.  Emery  H.  Sylcea  for  respondent. 
Mesar*.  E.  S.  Pillabury  and  William  A. 

Maury,  as  amid  airim. 
January  24,  1010.    Denied. 


FBiES-BBZSLiit     Company,     Petitioner,     t. 

WiLLIAiC  BKBaAiT  et  a1.     [No.  732.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Roger  Foster  for  petitioner. 

Messrs.  Ira  Jewell  Williama  and  F.  R. 
Shattuek  for  respondents. 

January  24,  1910.    Denied. 


UniTKD    Statts,    Plaintiff    In    Error,    t. 
Chablcs  S.  Sabqeht.    [No.  33S.] 
In  Error  to   the  Uoited  States  Circnit 

Court  of  Appeals  for  the  Eighth  CircuiL 
The  Attorney  General  for  plaintiff  in  «i^ 

Mr.  Luther  C.  Harris  for  defendant  in  er- 

January  24,  1910.  DIamisaed  on  motiOB 
of  Mr.  Solicitor  General  Bowers  for  plain- 
tiff In  error. 


Fred    AnuESSon,    Plaintiff    in    Error,    ▼. 

UniTKD  States.    [No.  760.] 

In  Error  to  the  Diatrict  Court  of  tha 
United  States  for  the  District  of  Minnesota. 

The  Attorney  General  and  the  Solleitor 
General  for  defendant  in  error. 

January  24,  ISIO.  Docketed  and  dis- 
miased  on  motion  of  Mr.  Solicitor  General. 
Bowers   for   the   defendant   la   error. 


T.  M.  STAKCurr  at  sL,  etc.,  Appellants,  t- 

Chabue  Fox  et  al.    [No.  109.] 

Appeal  from  the  United  States  Ciranlt 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  WilUam  T.  Hutchtngs  for  appellauta. 

Mr.   Preston   C,  West  for  appellees. 

January  24,  1910.  Dismissed  with  eostir 
pursuant  to  the  Tenth  Rule. 


Rachel  A.   Ricbaimou,   Claiming  to  b» 
Rachel  A.  Brown,  Plaintiff  in  Error,  T. 
Haby  6.  Reeves  et  al.      [No.  60S.1 
In  Error  to  the  Court  of  Appeals  of  Qw- 

Diatrict  of  Colnmbia. 

Mr.  Tracy  L.  Jeffords  for  plaintiff  In  i^ 

Messrs.  Benjamin  H.  Schwartc  and  Hil- 
ton Straaburger  for  defendants  In  error. 

January  20,  1910.  Dismisaed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  ar- 


Uxirm  States  v.  I^bhihak  Railsoad  As* 
sodATion  OP  St.  Louib  et  al.  [No.  S97.] 
On  a  certificate  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dia- 
trict of  Uissouri. 

The  Attorney  General  and  the  Solicitor 
General  for  the  United  States. 

No  appearance  for  the  Terminal  R.  & 
Association  et  al. 

January  31,  1910.  Per  Curiam.-  Certlfl- 
cate  dismlased  on  the  authority  of  Balti- 
more A:  0.  R.  Col  v.  Interstate  Conuneras 
Commisdon.  21fi  U.  S.  21G,  »  L.  Bd.  — ,8ii 
Sop.  Ct  Rep.  80. 
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"Exsxi  G.  Thouab,  FatiUoDw, 

Hdkt  D»  WufTEB  rt  til.     [No.  730.] 
FMltion  for  ».  Writ  of  CerUonrl  to  the 

-Court  of  Appokl*  ol  the  Diatriet  of  Colum- 

llMira.  Conr&d  H.  Sjnie  and  Jusm  W. 
Bdler  for  petitioner. 

Mr.  P.  H.  MBTflha)!  for  rcspondtnt. 
January  81,  1910.    Denied. 

OouuiBSioirass    or   Lihcols    Fakk,   Peti- 
tioner,   V.     Westbituitx    CoKPAm    or 
AmaioA.    [No.  733.] 
PetlUoD  for  A  Writ  of  Certloruri  to  the 

United  SUtea  arcuit  Court  of  Appeala  tor 

-the  Seventh  Gircnlt. 

Meure.  William  R.  Bummler  and  Bugene 

O.  Maeon  for  petitioner. 

Ur.  Walter  H.  Chamberlin  for  respondent. 
Janiiai7  31,  1910.    Denied. 

'^BODIU    PASBEItaEB  t  FOWEB   COVTAIIT  et 

aL,  Fetitionere,  t.  Larz  Bbob.  Co.     [No. 

748.] 

Petition  for  a  Writ  of  C«rtl«rari  to  the 
'United  SUtea  Clronit  Court  of  Appeali  for 
the  Fourth  Circuit 

Meaara.  Henrj  W.  Andenon  and  Bppa 
finnton,  Jr.,  for  petitionera. 

Ur.  Tbonuw  S.  Martin  for  r«Bpond«nt«. 
r  81,  1910.    ScBi^ 


UiOTBi   Statkb,   PetltloiMr,   t.   J.   JL   Si- 

uos  ft  CouPAST.    [No.  748.] 

Fetitlon  for  a  Writ  of  Certiorari  to  the 
United  6tatei  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

The  Attorne;  General,  the  Solicitor  Qen- 
eral,  and  Aasistaat  Attorney  General  D. 
Frank  Llojrd  for  petitioner. 

Ifeasrs.  W.  Wickham  Smith,  Howard  T. 
Walden,  and  Henr;  J.  Webster  for  reepond- 
•nt 

January  81,  1910.    Denied. 


UnnxD    STATzg,    Petitioner,    t,    Iavou 

Babuoh.    [No.  749.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  Generel,  the  Solicitor  Qen- 
eral,  and  Assistant  Attorney  General  D. 
nranic  Lloyd  for  petitioner. 

Mr.  Albert  H.  Waahbum  for  respondent 

January  81,  1910.    Granted. 
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K.  K.  KKAPP,  u  TnwtM  under  CertlUii 
Deeds  of  Trnrt  of  Bt«nd«rd  Telepbona  A 
ElMtrio  Compaii7,  Baakmpt,  Appt., 

MILWAUKEE  TRUST  COMPANY,  Tnw- 
t««  of  the  EtUto  of  Standard  Telephona 
ft  Electric  Companj,  Bankrupt,  Bank  of 

Wi  scon  Bin,    and    Standard    Telepliona    ft 
Electric  Company. 


1.  Th«  ipedal  Boding  of  fact  requisite 
nnder  general  order  in  bankruptc;  No.  3S,i 
on  aji  appeal  to  the  Federal  Supreme  Court, 
under  the  bankruptcy  act  of  July  I,  1898 
(30  Stat,  at  L.  553,  cbap.  B41,  U.  S.  Comp. 
Stat.  190],  p.  3432),  1  256,  from  a  final  de- 
cision of  a  circuit  court  of  appeals  allow- 
ing or  rejecting  a  claim  under  that  act,  is 
not  required  where  the  decision  below  Ib 
one  denying  the  right  invoked  by  a  petition 
io  intervention  to  haTB  the  lien  of  a  chattel 
mortgage  establiBbed  ■■  a  first  lien  on  tlie 
property  ol  the  bankrupt,  and  Batisfled  out 
of  the  proceed!  of  a  proposed  sale  by  the 
trustee  in  bankruptcy,  since  such  a  con- 
tention presents  a  controversy  arising  in 
bankruptcy  proceedinffs  over  which  the 
rircuit  courts  of  appeals,  under  |  24a  of  tbe 
bankrupt  act,  cTercise  appellate  Jurisdiction 
as  in  other  caaes,  and  the  circuit  court  of 
appeals  act  of  March  8,  1S91,>  gorerns  the 
manner  of  review  in  the  Supreme  OonrL 

[Ed.  Nott.—VoT  other  cases,  B«e  Bankruptcv, 
Cent.  Dig.  I  93D:    Dea  Dls.  f  «9.*I 

Ghaitei,  MOBTaAQEB  0  190*>— Chargb  or 

POBSEBSIOn. 

2.  A  chattel  mortgage  is  invalid  s«  to  the 
creditors  of  the  mortgagor  under  the  Wis- 
consin statutes,  aa  construed  by  the  highest 
court  of  that  state,  where  it  permits  the 
mortgagor  to  remain   in  possession   of   the 

firoperty,  applying  the  proceeds  thereof  to 
ta  own  use,  except  that  no  dividend  shall  be 
declared  or  paid  without  Urst  making  pro- 
vision for  a  sinking  fund  and  for  interest  on 
its  bonds,  unless  the  trustee  shall  waive  the 
•inking  fund  payment,  in  which  case  the 
moneys  which  would  otherwise  go  into  such 
fund  may  be  applied  for  the  heneSt  of  the 
mortgagor,  either  as  dividends  or  for  the 
benelit  of  its  business  and  property. 

rn<L  Notii.— roT  otbar  cu«.  un  ChalUI  Mort- 
■Mn,  Cant  Dig.  11  WT-UE:    Dec  Dig.  )  ISO.') 

Bahkhdptct  (I  184*)— Validitt  of  Chat- 
tel MOKTOAOE  AB  AOAINST  TaUBTEE. 

3.  A  chattel  mortgage  which,  under  the 
Wisconsin  laws  and  decisions,  ia  void  as  to 
the  creditors  of  the  mortgagor,  for  want 
of  change  of  posaession,  is  invalid  as  to  the 
fanstee  in  bankruptcy  of  such  mortgagor, 
i^nce,  under  the  bankrupt  act  of  July  1, 
1899,  9  TOa,  the  trustee  In  bankruptcy  takes 
title  to  the  property  of  the  bankrupt  which 
•ould  have  been  levied  upon  and  sold  under 

tudicial  process  against  the  bankrupt  at  the 
lm«  of  ttie  adjudication  in  bankruptcy. 
rmd,   Nota.— ror  otter  ami.  ■•■  Btnkrapter, 
C«nt.  Dig.  I  m:    Dec  Dig.  |  lt4.>] 


BAJtMUPTCT    (I    183»)  —  AVOIDAHC*    OF 
FHAnDUI.EKT  CONTBTAHCT— gtrrFICIKROT 


and  ofUcers  of  tbe  bankrupt  corporation  for 
dereliction  of  duty,  and  against  stockholder*- 
for  unpaid  subscriptions  and  additional  lia- 
bility, does  not  prevent  the  trustee  from 
successfully  relisting  an  attempt  to  estab- 
lish a  lien  upon  all  the  bankrupt's  property- 
in  his  bands  under  a  chattel  mortgage  void 
as  to  creditors  at  the  time  of  the  adjudica- 
tion in  bankruptcy,  even  conceding  that  or- 
dinarily the  trustee  seeking  to  set  aside  a 
fraudulent  conveyance  must  aver  and  prove- 
that  the  estate  has  not  sufficient  as<>eta  in 
his  hand*  to  satisfy  the  claims  filed  kgainat 
the  bankrupt. 

[Ed.   Note.^ror  other  eaaes,  en  Bi 
Cent  Dig.  I  tU;    Deo.  Dig.  |  ISS.^] 


[No.  208.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cli^ 
cuit  to  review  a  decree  which  affirmed  a  ds- 
cree  of  the  District  Court  for  the  Eastern 
District  of  Wisconsin,  denying  the  right  in- 
voked by  a  petition  in  intervention  to  hav* 
the  lien  of  a  chattel  mortgage  established  as 
the  first  claim  on  the  property  of  a  bank- 
rupt, and  satisfied  out  of  the  proceeds  of  a 
proposed  sale  by  the  trustee  in  bankruptcy. 
Affirmed, 

See  same  ease  below,  89  C.  C.  A.  461,  168 
Fed.  676. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  DulT  HarntC!  for  appellant 

MesBrs.  George  P.  Miller  and  Edward 
P.  Vllaa  for  appellees. 

*Mr.  Justice  Day  delivered  the  opinion  of* 

the  court: 

The  Standard  Telephone  ft  Electric  Com- 
pany, a  Wisconsin  corporation,  nas  adjudi- 
cated a  bankrupt  in  the  district  court  «t 
the  United  States  for  the  eastern  district 
of  Wisconsin.  Under  its  articles  of  aasocia- 
tion  it  was  authorized  to  carry  on  th» 
business  of  selling  appliances  for  telephona 
purposes  and  operating  telephone  eichangea. 
It  bad  established  and  was  operating  a  tel*. 
phone  exchange  at  the  village  of  Sheridan^ 
WiBconsin,  and  was  carrying  on  the  hul- 
nesB  of  manufacturing  and  selling  telephona 
apparatus  In  the  city  of  Milwaukee,  Wis- 
consin, where  it  had  a  stock  in  trade  an<t 
trade  ftitnres.  The  trustee  in  bankruptcy 
filed  a  petition  to  sell  all  the  property  of 
the  iMnkrupt.  Appellant  Enapp,  as  trustsa 
of  certain  mortgagees  given  by  the  telepbooa 
company,  intervened,  and  asked  to  hava  th» 
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lien  of  the  mortgage  wtabliihed  u  the  flnt 
lieu  on  the  property  a^nd  tatiified  ont  of 
thi  proceeds  of  the  sale.  The  property  waa 
Mid,  Uid  the  question  ii  kb  to  the  lien  of 
theie   mortgagee   upon   the   fund. 

The  trustee  in  beukmptcy  answered  the 
petition  of  Knepp,  trustee  under  the  mort- 
gage, averring  that  it  was  a  chattel  mort- 
gage, and  fraudulent  and  void  as  to  oredit- 
ori,  because  of  certain  agreements  contained 
therein,  because  it  was  on  after-acquired 
property,  and  because  of  the  failure  to  file 
an  affidavit  of  renewal,  as  required  by  the 
Wisconsin  statutes.  The  referee  in  bank- 
ruptcy found  the  facts,  and  held  the  mort- 
gage void.  Upon  hearing,  the  district 
jndge  reached  »  like  conclusion.  1ST  Fed. 
106. 

The  circuit  court  of  appeals  of  the 
seventh  circuit,  upon  appeal,  affirmed  the 
decree  of  the  district  court,  holding  the 
mortgage  void  for  the  reaBons  set  forth  at 
large  in  the  opinion  of  the  district  judge. 
m  a  C.  A.  467,  162  Fed.  076. 

A  motion  has  been  filed  to  dismiss  the 
appeal  for  want  of  findings  of  fact  and 
conclusions  of  law  in  the  circuit  court  of 
M  appeals,  as  required  by  general  order  in 
2  banlmiptcf  No.  36.  Whether  or  not  such 
*  a  finding  of  tacts  was  required  dependH*upon 
th«  character  of  the  present  proceeding. 
General  order  in  bankruptcy  No.  38,  author- 
iced  under  BUbdivision  b  ot  i  25  of  the 
bankruptcy  act  [30  Stat,  at  L.  ES3,  chap. 
HI,  U.  S.  Comp.  Stat.  JSOJ,  p.  3432],  pro- 
vides for  appeals  under  the  act  to  this  court 
from  the  circuit  court  of  appeals  within 
thirty  days  after  the  judgment  or  decree, 
and  for  the  making  and  filing  oE  a  finding  of 
facts  and  conclusions  of  law  separately 
stated,  and  that  the  record  upon  euch  ap- 
peal shall  consist  only  of  the  pleadings,  the 
judgment  or  decree,  the  finding  of  facts,  and 
eonclusions  of  law. 

Section  256  provides  tor  appeals  from 
any  final  decision  of  a  court  of  appeals  al- 
lowing or  rejecting  a  claim  under  the  act, 
under  such  rules  and  within  such  time  as 
may  be  prescribed  by  the  Supreme  Court  of 
the  United  States.  Such  appeals  are  al- 
lowed when  the  amount  in  controversy  es- 
eeeds  the  sum  of  $2,000,  and  the  question 
involved  might  have  been  taken  by  appeal 
or  writ  of  error  from  the  highest  court  of 
a  state  to  the  Supreme  Court  of  the  United 
States;  or  where  some  justice  of  the  Su- 
preme Court  of  the  United  States  ahall  eerti- 
tj  that,  in  his  opinion,  the  determination 
of  the  question  or  question*  involved  in  the 
allowance  or  rejection  ot  such  claim  is  es- 
eential  to  a  uniform  construction  of  the 
bankruptcy  act  throughout  the  United 
SUtes. 

tinder  authority  of  aubdiviaion  b,  g  25, 


general  order  No.  M  wa*  adopted,  and  in  the 
cases  enumerated  a  finding  of  (acts  and  eon- 
clnsions  of  law  must  be  made  in  the  circuit 
court  of  appeals,  and  the  appeal  taken 
within  thirty  days  after  the  entry  of  the 
judgment  or  decree. 

The  case  at  bar  is  not  of  that  class;  it  la 
an  intervention  in  a  bankruptcy  proceed- 
ing, and,  within  the  meaning  of  the  act,  a 
controversy  arising  in  a  bankruptcy  pro- 
ceeding, and  the  appellate  jurisdiction  is  the 
same  as  in  like  cases  under  the  court  o( 
appeals  act  Bankruptcy  act,  S  24a;  Hewit 
V.  Berlin  Mach.  Works,  164  U.  S.  2BQ,  48  L. 
ed.  B80,  24  Sup.  Ct.  Rep.  S90 ;  Coder  v.  Artz, 
213  U.  S.  223,  63  L.  ed.  772,  29  Sup.  Ct.  Rep. 
430,  end  cases  therein  cited. 

As  the  appeal  was  in  the  manner  provid- 
ed  for   in   the   eourt   of    appeals    act,    no 
special  finding  of  tacts  was  required  under  S 
tgeueral   order   No.   30,   and   the  motion   to  !f 
dismiss  the  appeal  must  be  overruled. 

The  mortgages  in  question,  which  were 
upon  all  the  property  and  estate  of  the 
mortgagor,  acquired  or  to  be  aoquired,  in 
connection  with  or  in  relation  to  the  busi- 
ness of  the  mortgagor,  contain,  among 
others,  the  following  provisions; 

"Nothing  herein  contained  shall  be  eon- 
strued  to  prevent  said  first  party  from 
carrying  on,  In  the  due  and  regular  course, 
its  said  business,  and  collecting  the  indebt- 
edness and  moneys  due  or  to  become  due 
therein,  and  applying  the  same  to  its  own 
use,  except  as  hereinafter  provided." 

The  mortgage  makes  provision  for  a  sink- 
ing fund  ot  {2,000  annually,  $600  quarterly, 
out  of  the  proceeds  of  the  business,  or,  if 
necessary,  from  the  general  resources;  and 
the   mortgage   contains   this    further     pro- 

"Baid  first  party  further  agrees  that  no 
dividend  shall  be  declared  or  paid  on  it* 
capital  stock  at  any  time  when  any  portion 
of  said  sinking  fund  or  the  interest  on  said 
bonds  shall  not  have  been  duly  provided  for, 
according  to  the  terms  of  this  indenture. 

"Provided,  however,  That  said  trustee  be 
and  he  is  hereby  empowered  and  authorized 
in  his  discretion,  and  in  case  he  does  not 
procure  tor  the  sinking  fund  any  of  said 
bonds  at  par  and  accrued  interest,  upon 
application  in  writing  by  said  first  party 
to  waive  the  making  by  said  party  of 
full  or  any  payment  into  or  provision  for 
said  sinking  fund  for  any  quarter  year,  and 
in  the  event  of  said  trustee  electing  not  to 
require  said  first  party  to  make  such  pay- 
ment into  or  provision  tor  auch  sinking 
fund,  the  moneys  which  would  otherwise 
have  been  placed  therein  for  the  purchase 
of  said  bonds  as  aforesaid  shall  remain  at 
the  disposition  of  said  first  party,  to  be 
divided  OS  dividends,  or  to  enlarge,  extend. 
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itupron^  repair,  renew,  or  relubilitate  ita 
Mid  deaeribed  baainen  and  propertf." 

It  will  be  aeen  that  under  these  pr»- 
Tlsions  the  mortgagor  ia  allowed  to  remain 
g  in  posaeuion  of  the  propertjr,  appljing  tb« 
»  proceeda  thereof  to  hia  own  us«,  except  that 
I  no  divldenda  Bball*ba  declared  or  paid  with- 
out firet  making  proviiioD  for  the  sinking 
fund  and  the  interest  on  the  bonda,  and  with 
this  important  proviso, — that  the  trustee 
under  the  mortgage  ma;,  in  his  discretion, 
in  ease  he  does  not  procure  tor  the  sinking 
fund  bonda  at  par  and  accrued  interest,  upon 
the  application  of  the  mortgagor,  waive  the 
pajment  into  or  provision  for  the  ainkiog 
fund  for  an;  quarter  7ear,  and,  in  anch  case, 
the  moueys  which  would  otherwlaa  go  into 
the  sinking  fund  for  the  purebaaa  of  bonds 
shall  remain  at  the  disposition  of  the  mort- 
gagor, to  be  distributed  aa  dividenda,  or  to 
be  used  for  the  benefit  of  the  buaioeaa  and 
property  in  the  manner  described. 

Section  2310,  Wisconsin  Statutes,  pro- 
vides: 

"Every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  posseasion  or  under  hia 
control,  and  every  assignment  of  goods  and 
cliattels,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  posses- 
aion  of  the  things  sold  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  aa 
against  the  ereditora  of  the  vendor,  or  the 
ereditora  of  the  peraon  making  such  as- 
■ignment,  or  subsequent  purchasers  in  good 
faith,  and  thall  be  coneluaive  evidence  of 
fraud,  unleas  it  ahall  ba  made  to  appear 
on  the  part  of  the  persons  claiming  under 
such  sale  or  assignment,  that  the  same  was 
made  in  good  faith  and  without  any  intent 
to  defraud  such  creditors  or  purchasera.'* 

Section  2313  providea  that  no  mortgage 
or  aale  of  personal  property  ahall  be  valid 
against  any  other  peraone  than  the  parties 
thereto,  unless  the  posseasion  of  the  mort- 
gaged property  be  delivered  to  and  retained 
by  the  mort^gee,  or  unleaa  the  mortgmga, 
or  a  copy  thereof,  ba  filed  aa  required  by 
the  statute,  except  a*  otherwise  provided 
therein. 

Section  23ieb  provides  that  a  mortgagor 
in  possession  of  a  stock  of  goods  from  which 
he  ia  permitted  to  make  aales  and  apply  the 
proceeds   upon  the   debt  shall  file  a  state- 
ment showing  the  amount  of  aales,  amount 
applied  on  mortgage,  and  amount  of  new 
« atock  bought  every  sixty  days,  and,   upon 
■J  his  failure  to  file  such  statement,  the  debt 
*  shall   become  *immediately   due,  and   after 
flftaen  days  the  mortgage  shall  cease  to  be 
a  lien,  except  between  the  partiea  thereto. 
It  was  found  aa  a  matter  of  fact  that  no 
statement  waa  filed  of  the  amount  of  the 
uHm,  amount  of  new  atock  bought,  amount 


applied  on  mortgage,  eto-,  every  aiity  daya, 
a*  required  by  the  Wiaoonain  statute,  | 
2316a;  that  since  the  axeoutioa  of  the 
mortgage  the  company,  in  the  ooitrse  of  Ita 
business,  made  sales  from  the  mortgaged 
property  and  applied  the  proceeds  to  ita 
own  use;  that  the  property  was  in  posses- 
sion of  the  mort^gor;  that  Knapp,  the 
trustee,  knew  that  the  business  was  being 
so  transacted;  that  it  waa  understood  that 
the  business  should  be  so  transacted  and 
sales  of  the  mortgaged  proper^  eo  ap- 
plied to  the  mortgagor's  use. 

While  there  waa  a  finding  that  no  inten- 
tional bad  faith  was  shown,  still  we  agree 
with  the  court  of  appeals  and  the  district 
judge  that,  under  the  law  of  Wisconsin,  aa 
construed  by  her  highest  court,  such  con- 
ditions as  were  contained  In  theae  mort- 
gages rendered  them  fraudulent  In  law  and 
void  as  to  creditors.  Merchants'  ft  M.  Sav. 
Bank  v.  Lovejoy,  St  Wis.  Ml,  66  N.  W. 
108;  Bank  of  Kaukauna  v.  Joannsa,  M 
Wis.  321,  73  N.  W.  B9T;  Charlea  Baumbach 
Co.  V.  Hobkirk,  104  Wis.  488,  SO  N.  W.  740; 
Franzke  v.  HItchon,  lOS  Wis.  11,  80  N.  W. 
B31;  Ehirr  v.  Wildish,  108  Wla.  401,  84  N. 
W.  437. 

In  this  ease  the  stipnlationa  of  the  mort- 
gages practically  permitted  the  mortgagor 
to  dispose  of  the  property  for  his  own  bene- 
fit, except  that  it  must  make  certain  pro- 
visions for  a  ainking  fund  and  intereat  oa 
the  bonds;  and,  with  the  consent  of  the 
trustee,  no  provision  need  be  made  for  the 
sinking  fund  or  interest,  and  the  moneya 
which  otherwise  would  have  been  placed 
therein  for  the  purchaae  of  bonds  might 
be  applied  for  the  benefit  of  the  mortgagor, 
whether  aa  dividends  or  for  the  benefit  of 
its  business  and  property.  Sush  provisiona 
are  clearly  within  the  Wisconsin  deeisiona, 
for  they  permit  the  mortgagor  to  have  the 
benefit  of  the  property,  to  keep  it  in  hia 
posseasion,  and  to  appropriate  the  pre- 
ceeda  to  his  own  use.  The  Wiaeonsln  de- 
cisions render  such  mortgages  invalid  aa . 
to  ereditora,  because  the  effect  of  such  pro-  n 
visions  is  to  give  thc'beneficial  use  of  Hia? 
mortgaged  property  to  the  mortgagor  in 
posseaaion,  and  to  make  posaible  the  use  of 
the  mortgage  as  a  protMtion  against  credit- 
ors of  the  mortgagor  when  thsy  ahall  uiulet> 
take  to  assert  their  rights. 

But  it  ia  aaid  the  trustee  In  bankrupt^ 
may  not  defend  against  these  mortgagaa. 
It  is  contended  that  they  are  good  aa  b^ 
twaen  the  parties,  and  that,  as  to  them,  the 
trustee  in  bankruptcy  occnpiaa  no  battsv 
position  than  the  bankrupt,  ma  qneatloa 
waa  raised  and  decided  in  Beeority  Wai*- 
hovsing  Oo.  t.  Hand,  200  U.  S.  411,  SI  U 
ed.  1117,  27  Sup.  Ct.  Sap.  720,  11  A.  *  K. 
Ann.  Caa.  789.     That  eaaa  aroae  ia  W^ 
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coDiin,  and  it  nas  tbenin  held  tbtit,  undar 
the  WiaconsiD  law,  an  attempted  pledge  ol 
property,  without  cliange  of  poBBeaBion,  wm 
void  under  the  lawa  of  that  state.  In  that 
caae,  as  in  thla  one,  the  question  vrat  railed 
ai  to  whetlier  the  truetee  in  bankruptcy 
could  question  the  transaction,  and  it  was 
contended  that,  being  valid  as  between  the 
parties,  the  trustee  toolc  only  the  right  and 
title  of  the  bankrupt.  The  question  was 
fully  considered  therein,  and  the  previous 
eases  in  this  court  were  reviewed.  The 
principle  was  ncogniced  that  the  trustee  in 
bankruptcy  stands  in  the  shoes  of  the  bank- 
rupt, and  that  the  property  in  hit  hands  is 
subject  to  the  equities  impressed  upon  it 
while  in  the  hands  of  tlie  bankrupt. 

But  it  was  held  that  the  attempt  to  cre- 
ate a  lien  upon  the  propert]>  of  the  bankrupt 
waa  void  as  to  general  creditors  under  tha 
laws  of  Wisconsin.  Applying  §  70a  of  the 
bankruptcy  act,  it  was  held  that  the  trustee 
in  tMnkruptcy  was  vested  by  operation  of 
Um  bankrupt  law  with  the  title  of  the  prop. 
erty  transferred  by  the  bankrupt  in  fraud 
of  creditors,  and  also  that  the  trustee  took 
the  property  which,  prior  to  the  filing  of  the 
petition,  might  have  been  levied  upon  and 
•old  by  judicial  proeeu  against  the  hank- 
rapt.  It  was  therefore  held  that,  as  there 
had  been  no  valid  pledge  of  the  property, 
for  want  of  change  of  possession,  it  could 
hare  been  levied  upon  and  sold  under  ju- 
dieial  process  against  the  bankrupt  at  the 
g  time  of  the  adjudication  in  bankruptcy, 
0  and  passed  to  the  trustee  in  bankruptcy, 
t  *  The  principles  announced  in  Securi^ 
Warahonsing  Co.  v.  Hand,  supra,  when  ap 
plied  to  the  present  case,  are  decisive  of  th« 
question  here  presented.  Under  the  Wis- 
eonsln  statutes  and  decisions  of  the  highest 
eourt  of  that  state  the  conditions  contained 
upon  the  face  of  this  mortgage  ware  such 
as  to  render  it  fraudulent  in  law  and  Toid 
as  to  creditors,  and  prior  to  the  filing  of 
the  petition  in  bankruptcy  the  property 
might  have  be«n  levied  upon  and  sold  by  Ju- 
dicial process  against  the  bankrupt. 

It  is  true  that  in  Security  Warehousing 
Co.  T.  Hand  the  oourt  said  that  the  at- 
tanpted  pledge  was  a  "mere  pretense,  a 
sham;"  but  the  courts  of  Wisconsin  have 
held  that  such  provisions  as  are  in  these 
mortgages,  giving  the  bankrupt  the  right 
to  dispose  of  the  mortgaged  property  for  its 
own  benefit,  rendered  the  conveyance 
fraudulent  in  law,  and  therefore  void  as  to 
ereditors.  This  brings  the  conveyance  with- 
in the  tarms  of  the  bankrupt  act,  as  one 
whidi  the  trustee  may  attack,  as  conclusive- 
ly as  it  would  If  fraudulent  intent  in  fact 
were  shown  to  exist. 

In  Mueller  v.  Bruss,  112  Wis.  408,  86  N. 
W.  22»,  it  was  held  that  a  trustee  in  bank- 


ruptcy could  majntain  an  action  to  setaaide 
a  fraudulent  conveyanoe,  hut  that  the  com- 
plaint must  aver  and  the  trustee  must  show 
that  the  estate  had  not  sufficient  assets  In 
the  trustee's  hands  to  satisfy  the  claims 
filed  against  the  debtor.  And  it  is  insisted 
that  a  showing  of  this  character  is  ladcing 
in  ths  present  ease.  Without  deciding  that 
under  the  bankruptcy  set  the  answer  of 
the  trustee  in  bankruptcy  was  required  to- 
make  this  averment,  accompanied  by  proof, 
if  necessary.  It  is  suMcient  upon  this  point 
to  say  that  the  intervening  petition  of  the 
trustee  of  the  mortgage  sought  to  assert  a 
lien  upon  all  the  property  of  the  bankrupt 
in  the  trustee's  hands.  The  suggestion  in 
appellant's  brief,  that  the  trustee  in  bank- 
ruptcy may  possibly  recover  against  direct- 
ors and  ofBcers  of  the  corporation  for  dere- 
liction of  duty,  and  against  stockholders  for 
unpaid  subscriptions  and  additional  lia- 
bility on  their  part,  presents  no  reason  why  £ 
he  may  not  resist  acattempt  to  take  all  the  f 
available  property  in  his  hands  to  apply  on 
a  mortgage  void  as  to  creditors  at  the  time 
of  the  adjudication. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  mortgages  in  question  are  voidi 
and  that,  under  the  bankruptcy  law,  the 
trustee  can  assert  their  Invalidity. 

Judgment  atDrmed. 


ComiEBOE  (1  ST*)— Intkbstatb  Comhebcb 
CoMMiBsion— CouPELLina  Switch  Con- 
it  ectior—Shippeii'b  REUEDT  EXCLOSIVK. 
The  remedy  given  by  the  act  of  June  29, 
1906  (84  StaL  at  L.  584,  chap.  35S1.  U.  S. 
Oemp.  Stat  Supp,  1009,  p.  1152)  |  1,  on 
complaint  by  the  shipper  to  the  Interstate 
Commeree  Commission  when  an  Interstate 
railway  carrier  refuses  to  establish  a  swltcb 
connection  with  a  lateml,  branch  line,  ia 
exclusive,  and  the  general  powers  given  by 
other  sections  of  the  statute  cannot  be 
deemed  to  authorize  a  complaint  to  th» 
Commission  by  the  lateral,  branch  railway 
company. 

[M.   Hot*.— F\>r   otbsr   easM,   ■•• 
Ont  Die  I  Iff;    Dm.  Die  I  «*] 


[No.  S6S.] 


APPEAL  from  the  Circuit  Court  of  the 
United  6Utn  for  the  Southern  District 
of  New  York  to  review  a  decree  enjoining  the 
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enforcement  of  kn  order  made  b?  tha  Inter 
state  Commerce  CommiHsion,  requiring  the 
eatablistuiient  of  a  switch  connection.  Af- 
flrioed. 

See  sarae  ease  below,  166  Fed.  408. 
The  facts  are  stated  in  the  opinion. 
Solicitor  General   Bowers  for  appellant 
^      Mr.  William  S.  Jenncj  for  appellee. 
» 

t    *  Mr.  Justice   HoTmea  delivered  the  opin- 
ion of  the  court; 

ThiB  is  a  bill  in  equity,  brought  by  the 
plaintiff,  appellee,  to  prevent  the  enforce- 
ment of  an  order  made  by  the  appellant,  re- 
quiring the  plaintiff  to  establish  a  switch 
connection  with  the  Rahway  Valley  Bail- 
road  Company's  road.  14  Inters.  Com.  Rep. 
191.  The  order  was  made  on  June  24,  1908, 
under  the  act  to  regulate  commerce,  Febru- 
ary 4,  1B87,  chap.  104,  g  1,  24  Stat,  at  L. 
S7fl,  U.  S.  Comp.  Stat.  IQOl,  p.  3154,  as 
amended  by  the  act  of  June  29,  1906,  chap. 
3681,  §  1,  34  Stat,  at  L.  B84,  U.  S.  Comp, 
SUt.  Supp.  1909,  p.  1149.  Then  this  bill 
was  brought;  the  attorney  general  filed  a 
certificate  that  the  case  was  of  general  pub- 
lic importance;  act  of  June  29,  1906,  chap. 
8591,  §  5,  34  Btat.  at  L.  590;  act  of  Febru- 
ary 11,  1903,  chap.  644,  g  1,  32  Stat  at  L. 
823,  U.  S.  Comp.  SUt.  Supp.  1909,  p.  1211; 
the  Interstate  Commerco  Commission  de- 
murred; the  case  was  brought  up  before 
three  circuit  Judges;  a  preliminary  injunc- 
tion was  issued  on  the  ground  that  the  ap- 
pellant, the  Interstate  Commerce  Commii- 
aion,  had  exceeded  its  power,  and  an  appeal 
was  taken  at  once  and  directly  to  this  court, 
as  allowed  by  the  act  of  1906.  160  Fed. 
498. 

The  Rahway  Valley  road  is  about  10 
miles  long.  It  runs  southeasterly  from 
Summit  through  Kenil worth  to  Roselle,  its 
terminus  on  the  Lehigh  Valley  Railroad, 
and  also  sauthwcsterly  from  Kenilworth  to 
,  Aldene,  its  terminus  on  the  Central  Rall- 
n  road  of  New  Jersey,  all  the  places  named 
•  being  •  in  Now  Jersey.  The  Delaware, 
Lackawanna,  t  Western  Railroad  Company, 
the  appellee,  is  a  common  carrier  subject 
to  the  acts  of  Congress  regulating  com- 
merce. Between  Denville,  New  Jersey,  and 
Eoboken,  it  has  two  branches  or  lines,  the 
northerly,  the  Boonton  branch,  being  de- 
Toted  specially  to  freight,  the  southerly, 
the  Morris  A,  Essex  line,  devoted  as  ex- 
clusively as  may  be  to  passenger  traMe. 
This  southerly  branch  passes  through  Sum- 
mit, and  the  Bahway  Valley  Railroad  Com- 
pany petitioned  for  and  got  an  order  re- 
tfuiring  the  appellee  to  make  a  Bwitch  con- 
nection with  its  road  at  that  place.  As  the 
order  interfere*  with  the  jnat-stated  policy 
of  the  appellee  as  to  its  southerly  line,  it 
resisted  the  petition  and  brought  this  suit. 


lie  material  part  of  the  act  of  Congress 
upon  which  the  Commission  relies  is  aa  tol- 

"Any  common  carrier  subject  to  the  pro. 
visions  of  this  act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any 
shipper  tendering  Interstate  traffic  for  trans- 
portation, shall  construct,  maintain,  and 
operate,  upon  reasonable  terms,  a  switch  oon- 
nection  with  any  such  lateral,  branch  line  of 
railroad,  or  private  side  trade  which  may 
be  constructed  to  connect  with  its  railroad, 
where  such  connection  is  reasonably  prac- 
ticable, and  can  be  put  in  with  safety,  and 
will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  tiie 
same;  and  shall  furnish  cars  for  the  move- 
ment of  such  traffic  to  the  best  of  its  ability, 
without  discrimination  in  favor  of  or 
against  any  such  shipper.  If  any  common 
carrier  shall  fail  to  install  and  operate  any 
such  switch  or  connection,  as  aforesaid,  on 
application  therefor  in  writing  by  any  ship- 
per, such  shipper  may  make  complaint  to 
the  Commission,  as  provided  in  g  13  of  this 
act,  and  the  Commission  shall  hear  and  in- 
vestigate the  same,  and  shall  determine  as 
to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation 
therefor,  and  the  Commission  may  make  an 
order,  as  provided  in  g  16  of  this  act,  direct-  ^ 
ing  the  common  carrier  to  comply  with  tha  g 
proyisione*of  this  section  in  accordance  witli  > 
such  order,  and  such  order  shall  be  enforced 
as  hereinafter  provided  for  the  enforcement 
of  all  other  orders  by  the  Commission, 
other  than  orders  for  the  payment  of 
money."  [34  Stat,  at  L.  584,  chap.  3691, 
S  1,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1182.] 

The  question  is  raised  whether  the  Rah- 
way road  is  a  "lateral,  branch  line  of  rail- 
road" relatively  to  tha  appellee.  There 
certainly  is  force  in  the  contention  that  the 
words  of  the  statute  mean  a  railroad 
naturally  tributary  to  the  line  of  the  comr 
mon  carrier  ordered  to  make  the  conneo- 
tion,  and  dependent  upon  it  for  an  outlet 
to  the  markets  of  tlie  country,  which,  ac- 
cording to  the  bill,  the  Rahvray  road  is  not 
There  is  force  in  the  argument  that  a  road 
already  having  connection  with  the  roads 
of  two  carriers  subject  to  the  act,  and  hav- 
ing joint  routes  and  through  rates  with 
them,  cannot  be  regarded  as  a  lateral, 
branch  line  of  railroad  of  another  road 
situated  like  the  appellee.  On  the  other 
hand,  it  would  be  going  far  to  lay  down  tha 
universal  proposition  that  a  feeder  might 
not  be  a  lateral,  branch  road  of  one  line 
at  one  end,  and  of  another  at  the  other.  Wa 
leave  this  doubtful  question  on  one  aide,  b«> 
canae  we  agree  with  the  circuit  judges  in 
the  considerations  upon  which  they  decided 
the  case. 
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The  atatuts  creates  a  new  right  not  exist- 
ing ontaide  of  It.  Wisconsin,  M.  ft  F.  R.  Co. 
V.  JuobaoD,  179  U.  S.  287,  290,  46  L.  ed. 
194,  IQS,  21  Sup.  Ct.  Rep,  115.  It  is  pl&in 
from  the  provjiiona  of  the  act,  the  hiatory 
o(  the  amendmeDts,  and  justice,  that  the 
object  wa*  not  to  give  a  roving  commiBaion 
to  everf  road  that  might  aee  St  to  make  a 
desoent  upon  a  main  line,  but  primarily,  at 
leaat,  to  provide  for  shippers  seeking  an  out- 
let eitli«r  by  a  private  toad  or  a  branch. 
Ths  remedy  given  by  the  section  creating  the 
right  is  given  only  on  complaint  by  the 
shipper.  We  are  ot  opinion  that  the  remedy 
Is  exclusive,  on  familiar  principles,  and  that 
the  general  powers  given  by  other  sections 
cannot  be  taken  to  authorise  a  complaint 
to  the  CommiBSion  by  a  branch  railroad 
eompany  under  |  1.  If  they  were  applicable 
.  to  a  branch  road,  they  wonld  have  been 
g  equally  applicable  t»  ahippera,  and  there 
•  waa  no  more  reaaou  to*mcntion  complainta 
by  ahippera  than  by  others.  The  argument 
that  ahippera  were  mentioned  to  Insure  their 
rights  in  case  of  a  refuaal  to  connect  with  a 
lateral  line  is  excluded  by  the  form  of  the 
itatute,  which  obviously  ia  providing  the 
only  remedy  that  Congress  baa  in  mind.  It 
may  or  may  not  be  true  that  the  distinction 
is  not  very  effective,  but  it  stands  in  the 
Iftw,  and  must  be  accepted  as  the  limit  of 
tlw  Commission's  power. 
Decree  affirmed. 

<m  u.  s.  Esa.} 

INTERSTATE  COMMERCE  COMMISSION, 

Appt., 


CSOtfUERCE    (S    91*)— iNTEBeTATE    COMltERCI 

CoHMiBsioN— Reviiw  of  Decision— -Ex- 
isTENci     or     SATisTAcn'OBr     Tbbouqb 

RODTK, 

1.  The  eourta  may  review  the  determina- 
tion of  the  Interstate  Commerce  Commission 
■pon  the  question  whether  "no  reaaonabla  or 
iatisfacto^  through  route  eziBta"  within  the 
meaning  of  the  act  of  June  29,  1908  (34 
Stat,  at  L.  SB9,  chap.  3691,  tl.  B.  Comp. 
Stat  SQpp.  190S,  p.  1158),  S  4,  conditioning 
the  authority  of  the  Commiasion  to  establish 
through  rontea  and  joint  rates  upon  the 
BOiiexiatencQ  of  such  route. 

[Bd.  Nota.— For  other  caaes,  sea  Commaioa, 
CraL  Die  I  141;    Dm.  DIs.  I  IL*] 

Oaskikhs  (I  28*)  —  Iktesstate  Coioiercc 

COVUISSIOIt  —  POWERB  —  Eotablibhiho 

Thboitob  Bonns  ako  Joikt  Rates. 

2.  The  personal  preferencea  of  many  trav- 
ekrs  for  a  aouthem  route  between  eastern 
points  and  pointa  on  the  Northern  Paeitle 
Kailway  be^raen  Portland  and  Seattle  do 
not  make  the  through  route  via  the  North- 
sra  Pacific  Railway  unreasonable  or  unsatis- 
faetory,  so  as  to  justify  the  Interstate  Com- 
nenw  Commission  in  the  exercise  of  ita  paw 
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er  under  the  act  of  Jtme  29, 1906,  |  4,  to  •■-' 
tablish  through  routes  and  joint  rates  where' 
"no  reasonable  or  satisfactoij  through  routs 
exiata,"  in  ordering  the  eatablishment  of 
through  ratea  and  joint  rattM  between  those 
points  via  the  Union  Pacific  Railway,  so 
as  to  put  the  latter  road  on  an  equal  foot- 
ing with  the  Northern  Pacific  Rtdlway 
Company  in  the  use  for  through  trav- 
el of  the  road  belonging  to  the  latter  be- 
tween Portland  and  Seattle. 

IBd.  Nate.— Far  other  easea,  aee  Carrlan,  Dec. 
Dlf.  I  M.1 

tNo.  670-1 
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nesota  to  review  a  decree  enjoining  ths 
enforcement  of  an  order  of  the  Inter- 
state Commerce  Commiaaion,  establishing 
through  routes  and  joint  rates  between 
eastern  points  and  points  on  the  Northern 
Pacific  Railway  between  Portland  and  Seat- 
tie  via  the  Union  Pacific  Railway.    Afllnned. 

The  facta  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Ellli 
and  Messrs.  P.  J.  Farrell  and  Edwin  P. 
Qrosvenor  for  appellant. 

Mr.  Charles  W.  Baan  for  appsllee.  ^ 

*Mr.  Justiee  Holmes  delivered  the  optn-  • 
ion  of  the  court: 

This  is  a  bill  to  restrain  the  enforcement 
of  an  order  of  the  Interstate  Commerca 
Commiasion.  10  Inters.  Com.  Rep.  300.  A 
preliminary  injunction  was  granted  by  four 
circuit  judges,  on  the  ground  that  the  Com- 
mission had  exceeded  its  powers,  and  the 
case  was  brought  here  by  appeal.  The  order 
was  made  in  a  proceeding  institutod  by  tha 
Commissiou  upon  its  own  motion,  and  re- 
quired the  eatablishment  of  throvgii  rotitea  ^ 
and  joint  rates  for  passengera  and  tbeir  * 
baggage,  east  and'weat,  from  and  to  point*  • 
on  the  Chicago  t  Northwestern  Railway  be- 
tween Chicago  and  Council  Bluffs,  Iowa, 
inclusive;  and  from  and  to  points  on  the 
Union  Pacific  Railroad  between  Colorado 
common  points  and  Omaha,  Nebraska,  and 
Kansas  City,  Missouri,  inclnsive;  via  Port- 
land, Oregon;  to  and  from  points  on  the 
Northern  Pacific  Railway  between  Portland 
and  Seattle.  The  joint  rates  are  to  be  tiia 
same  as  the  present  rates  between  the  same 
points  via  the  Northern  Paeifle  road  and 
its  eonnectiona.  This  order  concerns  pas- 
senger travel  In  one  direction  only.  It  doea 
not  affect  round  trips,  and  it  does  not  deal 
with  freight. 

The  points  between  Portland  and  Seattle 
can  be  reached  from  the  places  mentioned  at 
the  other  end  of  the  route,  by  way  of  tha 
)ec.  A  Am.  DIsa.  UOl  to  data.  *  Rep'i  InOexea 
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Nortlwm  Pacific  aloiM  from  St.  Paul,  or  b; 
w»7  ot  the  Chletgo,  Burlington,  ft  Quinc;  to 
BiltingB,  Montana,  and  then  by  the  Northern 
Pacific  for  the  last  thouRand  milesi  the  Chi- 
cago, BuriingtoD,  &,  Quincy  being  jointly 
owned  and  controlled  by  the  Northern  Pacific 
and  the  Great  Northern  roads.  But  an  aver- 
age of  8,000  persons  a  year  go  by  way  o[  the 
Union  Pacific  to  Portland,  wlicre,  to  go 
further,  passengera  have  to  changs  to  tlie 
Northern  PaciSc  line.  Under  present  sr- 
rangementB,  the  Union  Pacific  is^uea  a  cou- 
pon with  ita  tickets,  entitling  the  holder  to 
A  flrBt-cUsB  passage  on  from  Portland,  liut 
he  has  to  exchange  the  coupon  for  a  ticket, 
to  recheck  his  baggage,  and  to  pay  the  ad- 
ditional Pullman  fare.  The  effect  of  the  or- 
der is  to  put  the  Union  Pacific  on  an  equal 
footing  with  the  Northern  Pacific  in  the  usp, 
for  through  travel,  of  the  road  belonging  to 
the  latter  between  Portland  and  Seattle. 
It  ia  said  that  this  road,  with  the  expensive 
terminals  ot  the  Northern  Pacific  at  Tacoma 
and  Seattle,  would  not  be  supporteil  by  local 
business,  but  depends  on  the  traffic  of  the 
whole  Northern  Pacific  ayatem.  Therefore, 
the  Northern  Padfie  objects  to  tlie  order 
uid  brings  this  bilL 
f      The  authority  of  the  Commission  to  ei- 

*  tabliah   through   routes   and   joint   rates   is 

•  conditioned  by  the  proviso  that  "no*rea- 
Bonable  or  satisfactory  through  route 
exist*."  Act  of  June  20,  ISOe,  ebap.  3501, 
S  4.  34  Stat,  at  L.  589,  U.  S.  Camp.  Stut. 
Supp.  1909,  p.  1158.  It  is  urged  that  this 
condition  is  addressed  only  to  the  opinion 
of  the  Commission,  and  cannot  be  re- 
examined by  the  courts  as  a  jurisdictional 
fact.  The  difficulty  of  distinguishing  be- 
tween a  rule  of  law  for  the  guidance  of  a 
court  and  a  limit  set  to  ita  power  is  some- 
times considerable.  Words  that  might  seem 
to  concern  jurisdiction  may  be  read  as  sim- 
ply imposing  a  rule  of  decision,  and  often 
will  be  reed  in  that  way  when  dealing  witli 
«  court  of  general  powers.  Fauntleroy  v. 
Lum,  210  U.  S.  230,  235,  62  L.  ed.  1036, 
1041,  28  Sup.  Ct.  Rep.  641.  But  even  in 
meh  a  case  there  may  be  a  dilTerence  of 
opinion  (id.  246),  and  when  we  are  dealing 
with  an  administratiTC  order  that  serious- 
ly BfTects  property  rights,  and  does  so  by 
way  rather  of  flat  than  of  adjudication, 
there  seems  to  be  no  reason  for  not  taking 
the  proviso  of  the  statute  in  its  natural 
tense.  See  Interstate  Commerce  Commis- 
•ion  T.  Illinois  C.  R.  Co.  215  U.  S.  402,  470, 
M  L.  Ed.  — .  80  Sup.  Ct  RepL  ISO. 

We  are  of  opinion,  then,  ttiat  the  Com- 
mission had  no  power  to  make  the  order  if 
a  reasonable  and  satisfactory  through  route 
already  existed,  and  that  the  existence  of 
•ach  a  route  may  be  Inquired  into  by  the 
Murts.     How  far  the  court*  should  go  in 


that  inquiry  we  need  not  now  decide.  Na 
doubt,  in  complex  and  delicate  eases  great 
weight,  at  least,  would  be  attached  to  the 
judgment  of  the  Commission.  But  in  the 
present  instance  there  is  no  room  for  dif- 
ference as  to  the  facts,  and  the  majority  of 
tlie  Commiasion  plainly  could  not  and  would 
not  hove  made  the  declaration  in  their  order 
that  there  was  no  Buch  through  route,  but 
for  a  view  of  the  law  upon  which  this 
court  must  pass.  It  Is  admitted  that  the 
X'orthcrn  Pacific  route  is  shorter  than  that 
of  the  Union  Pacific  by  way  of  Portland, 
and  the  running  time  somewhat  less;  and  it 
is  added  by  the  majority  that  the  "pas- 
senger goes  in  as  good  a  car  and  is  provid- 
pd   with   as  good   a  berth   and   as   good   a 

There  ia  some  suggestion  that  at  times  , 
the  northern  route  may  not  be  as  good  as  -i 
the  southern,  although  at  other  times*  it  • 
may  be  better;  but  the  ground  of  the  order 
nvo»ed)y  was  that  the  personal  preferences 
of  many  travelers  is  to  go  by  the  southern 
way.  If  they  do,  it  is  said,  they  can  select 
from  a  great  variety  of  routes  as  far  as 
Ogden,  Utah ;  they  can  visit  cities  not 
reached  by  tlie  northern  lines;  they  can 
search  over  a  wide  area  for  homesteads; 
they  can  behold  the  natural  beauties  that 
may  be  rivaled  but  not  repeated  on  the 
other  roads.  It  appears  to  us  that  tfaeae 
grounds  do  not  justify  the  order.  The  most 
that  can  be  said  of  them  is  that  they  are 
reasons  for  desiring  a  second  through  route, 
hut  they  are  not  reasons  warranting  th» 
declaration  that  "no  reasonable  or  satisfac- 
tory through  route  exists."  Obviously,  that 
is  not  true,  except  by  an  artificial  use  of 
words.  It  cannot  tie  said  that  there  is  na 
such  route,  because  the  public  would  prefer 
t«o.  The  condition  in  the  statute  is  not 
to  be  trifled  away.  Except  in  case  of  a  need 
such  as  the  statute  implies,  the  injustic* 
pointed  out  by  the  chairman  in  his  dissent 
is  not  permitted  by  the  law. 

Decree  affirmed. 


(m  V.  S.  KIT.) 

LE\T  C.  WEIR,  W.  H.  Damsel,  and  Charlea 
Steele,  the  President  and  Trustees  of  th* 
Adams    Exjiress   Company,   Appta., 

AMY  J.  BOUNTREE. 

CoOTTs  (S  SS2*)— FEntitAL  Snr^EHE  Coukt 
—Appeal  From  Cibcuit  Court  or  Ap- 
PEALS— JuHisDicTiOH  Below  Depbhdibo 

on  CiTIZENBBIF. 

A  decree  of  a  oircult  court  of  appeals  af- 
firming a  decree  of  diamissal  rendered  by  a 
Federal  circuit  court  is  not  reviewable  in 
the  Federal  Supreme  Court  where,  if  the  al- 
legations which  set  up  diversity  of  cftlten- 
sbip  were  stricken  from  the  bill,  the  circuit 
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DAVID  KAUFMAN  k  SONS  CO.  t.  SmiH. 


Dlf.  I  lOU:    Deo.  DIs.  I  tSl^ 

[No.  760.] 


Sobultted  Pabruary  21,  1910.    Decldid  Feb- 
m»ij  28,   IBIO. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eigbth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Missouri,  dismissiag  a  bill  to  re- 
rtralu  the  bringing  of  a  suit  for  the  negli- 
gent killing  of  at)  employee  of  an  ezpreaa 
eompanj.  Dismissed  for  want  of  Juriadic- 
tlou. 

Bee  same  ease  below,  173  Fed.  770.1 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wllllun  O.  Scarrltt,  Elliott  H. 
Jones,  and  E.  L.  Scarritt  tor  appellants. 

Messrs.  Eugene  F.  Ware,  Biddle  k  Lard- 
Da,  and  Ware,  Nelson,  &  Ware  for  appellee. 

Per  Car i Bin; 

Bill  was  filed  by  the  express  company  to 
leetrafn  Mrs.  Eountree  from  bringing  suit 
•gainst  the  company,  whleh  was  directed 
to  be  diamissed  for  want  of  jurisdiction,  be- 
cause there  was  no  diversity  of  citizenship 
and  no  Federal  ground  for  jurisdiction. 
Rountiee  v.  Adams  Exp.  Co.  91  C.  C.  A.  1S6, 
1«6  Fed.  152.  From  this  decree  no  appeal 
was  taken. 

A  second  suit  on  the  same  alleged  caiisi; 
of  action  was  then  brought  in  tiie  name  of 
the  officers  of  the  company,  Levi  C.  Weir  and 
other*,  alleging  their  diverse  citizensliip. 
The  aecond  suit  was  diBniissed  by  the  circuit 
eourt,  and  carried  to  the  circuit  court  of 
appeals  for  the  eighth  circuit,  and  the  lat- 
ter eourt  affirmed  the  decree  of  the  circuit 
court.     173  Fed.  776. 

This  appeal  was  then  prosecuted ;  but  we 
are  of  opinion  that  it  cannot  be  maintained. 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turek, 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct 
Rep.  SB;  Bagley  v.  General  Fire  Extinguish- 
er Co.  212  U.  S.  477,  53  L.  ed.  MS,  2S  Sup. 
^  CL  Bep.  341.  If  the  allegations  which  set 
Cap  dlTersity  of  citizenship  were  stricken 
•  from  the  bill,  the*Federal  court  would  have 
had  no  Jurisdiction.  Being  relied  on,  the 
decree  of  the  circuit  court  of  appeals  was 
filial. 

Appeal  dismissed. 


(Bt  V.  ■.  eiL> 
DAVID  KAUFMAN  A  SOITB  1 
Plff.  in  br., 


CoDBTS  ({  3SS*)— Ebrok  to  Cibodit  Coubt 
— Fbivoloubnebs  or  Fedebal  Question. 
The  contention  that  merchandise  coining 
into  the  United  Ststes  from  the  Canal  Zone 
in  the  Istbrnut  of  Panama  could  not  be  sub- 
jected, as  is  attempted  by  the  act  of  March 
2,  1903  (33  SUt.  at  L.  843,  chap.  1311i. 
to  ttie  duties  imposed  on  merchandise  im- 
ported from  foreign  countries.  Is  too  frivo- 
lous to  serve  as  the  basis  of  a  direct  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
circuit  court. 

__._..  ^  Court*,  Deo. 


IN  ERROR  to  tbe  Circuit  Court  of  the 
United  SUtes  for  the  District  of  New 
Jersey  to  review  a  judgment  denying  tbe 
right  to  recover  back  duties  exacted  upon 
merchandise  imported  into  the  United 
States  from  the  Canal  Zone  in  the  Isthmus 
of  Panama.   Dismissed  for  want  of  jurlsdic* 

Messrs.  Frederick  B.  Oampbell,  Georg« 
WtilteHeld  Betl«,  Jr.,  George  W.Hinckley, 
and  Wallace,  Butler,  A  firown  for  plaintiff 

Solicitor  General  Bowers  and  Deputy  As- 
siatsnt  Attorney  General  Lloyd  (or  defend- 
ant in  error. 

Per  Curiam: 

It  Is  established  that  to  give  this  court 
jurisdiction  on  a  direct  appeal  from,  or  writ 
of  error  to,  a  circuit  eourt,  on  tbe  ground  of 
a  constitutional  question,  such  question 
must  be  real  and  subatantial,  and  not  a 
mere  claim  in  words. 

This  was  an  action  brought  against  the 
collector  of  customs  for  the  recovery  of  du- 
ties paid  under  the  act  of  March  2,  1905,  *• 
33  Stat,  at  L.  943,  chap.  1311,  entitled,  "An  % 
Act  Fixing  the  Status  of*Merchandise  Com-  * 
Ing  into  the  United  States  from  the  Canal 
Zone,  Isthmus  of  Panama,"  providing  "that 
all  laws  affecting  imparts  of  articles,  goods, 
wares,  and  taerchandise,  and  entry  of  per- 
Bone  into  the  United  States  from  foreign 
countries,  shall  apply  to  articles,  goods, 
wares,  and  merchandise,  and  persons  coming 
from  the  Canal  Zone,  Isthmus  of  Panama, 
and  seeking  entry  into  any  state  or  territory 
'(  the  United  SUtes  or  the  District  of  Co- 
lumbia." 

Plaintiff   claimed   that  the  merchandise 
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in  qneiUoD  wmi  not  liable  to  tha  duties  thus 
j«id,  bnt  the  drenit  court  ruled  that,  fa 
Tiev  of  the  treaty  between  the  Republic  of 
FuiuniL  and  the  Unit«d  Stktea  [33  Stat,  ftt 
L.  2234],  uid  the  mriout  acts  of  Congreie 
relating  to  aucb  cone,  the  principles  laid 
down  in  Downea  t.  Bidwell,  192  U.  S.  244, 
4S  L.  ed.  1088,  21  Sup.  Ct.  Rep.  770,  were 
deciiiye  of  the  questions  raised  herein.  We 
concur  in  that  eoncliuion,  and  dismiss  the 
writ  of  «rror  for  want  of  jurisdiction. 
Writ  of  error  dismissed. 

(ne  w.  B.  BT1.1 
EDWARD  C.  OSBORN  and  Joseph  J.  Slo- 
cum,  as  Trustees  of  the  Hasting  ft  Dako- 
ta Batlwaj  Compan;',  FIffs.  in  Err, 

PETER  PROYSETH. 

PcBLio  IiAUDa  (t  80*)  —  Railroad  L&kd 
Obakt— With  DBA  WAL  noii  SEnmiiifT. 

1.  The  SeeretaT7  of  the  Interior  had  no 
authority  to  withdraw  from  settlement 
lands  within  the  indemnity  limits  of  the 
Halting  ft  Dakota  Railway  lajid  grant  of 
July  4,  ISee  {14  But.  at  L.  87,  chapL  108), 
In  advance  of  a  selection  approved  by  him, 
baaed  upon  aacertained  losses  in  the  place 
limits. 

[Bd.  Not*.— For  otiMr  easw.  see  Publlo  Landi, 
CboL  Dif.  H  HT-I1B :    Deo.  Die  I  W.*] 

PcBLio  Lands  (|  81*)  —  Railboad  Laud 
Obaht— IifDEKimr  Lakds^Boka  Fide 
Skitlxu. 

2.  The  selection  of  land  within  the  in- 
demnity limits  of  the  railroad  land  grant 
of  July  4,  IBflfl,  to  supply  deflciencies  in 
the  place  limits,  confers  no  rights  upon  the 
railwav  eompany  as  against  a  person  then 
actually  occupying,  in  good  faith,  a  por- 
tion of  the  lands  so  selected,  and  claiming 
It  as  a  homestead,  although  hia  entry  was 
•nbeequently  rejected  by  the  Land  Depart- 
ment, either  because  the  Secretary  of  the 
Interior  had,  though  without  authority, 
withdrawn  the  lands  from  settlement,  or  be- 
cause of  defect*  in  his  application. 

[EM.  Note.— For  otlier  eases,  SM  Publlo  I«nila, 
Cnit.  DIK.  II  tW-tU:    Dbc  DIi.  f  O.'] 

Public  Lands  (I  81*)  —  Railboad  Land 
Qbaitxs— INDKHKITT  EiANDs— Bora  Fide 


3.  An  attempt  by  a  railway  company  to 
select  lieu  lands  within  the  indemnity  lim- 
its of  the  grant  of  July  4,  1886,  which  was 
unsuccesBful  because  such  selection  was  re- 

S;ted  by  the  Secretary  of  the  Interior  for 
s  failure  of  the  railway  company  to  furn- 
tah  a  list  of  the  lands  lost  within  the  ptnee 
limits  for  which  the  lieu  lands  were  select- 
ed, cannot  carry  back  the  title  of  those 
claiming  under  the  railway  company  un- 
der a  second  selection,  made  wben  the  land 
in  question  was  in  the  actual  bona  fide  oc- 
cupancy of  a  person  claiming  it  as  a  home- 
stead. 

[Sd.  Note.— For  ottisr  easae,  lee  Publlo  L«ndi, 
Otnt.  Dig.  II  K0-2EI1    Dec  Die.  I  SI.-] 


[No.  39S.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dia- 
trict  Court  for  the  County  of  Chippewa,  in 
that  state,  in  favor  of  defendant  in  an  ac- 
tion of  ejectment.    Affirmed. 

Bee  same  case  below,  107  Minn.  SOS,  110 
N.  W.   1136. 

Statement  by  Mr.  Justice  Iiurton; 

This  was  an  action  of  ejectment  to  recor- 
er    the    southeast    quarter    of    section    7, 
township  119,  range  40,  in  Chippewa  coun- 
iy,    Minnesota.      A   jury   was    waived    end 
the  case  tried  by  the  court,  which  made  a 
Qnding  of  facts  upon  which  judgment  waa 
entered  for  the  defendant.    Upon  appeal  to  ^ 
the  supreme  court  of  the  state,  this  jndg-  *• 
ment  was  affirmed.  *107  Minn.  668,  119  N.  • 
W.  1136.     Thereupon,  in  due  course,  this 
writ  of  error  was  sued  out  by  the  original 
ptaintllTB. 

The  plaintifTs  claim  title  under  a  land 
grant  made  by  Congress,  July  4,  18S0  [14 
Stat,  at  L.  87,  chap.  ISS],  known  as  the  Hsa- 
tinga  ft  Dakota  Railway  land  grant  Tha 
premises  are  not  within  the  place  limit*  of 
that  grant,  but  are  included  within  the  in- 
demnity limits  of  the  line  of  railroad  as  Ic^ 
cated,  and  were  withdrawn  from  a  settle- 
ment for  the  benefit  of  the  grant  on  July 
12,  ISOO,  and  again  by  a  modified  order  of 
April  22,  18SS.  On  May  26,  1883,  the  Haat- 
ings  ft  Dakota  Railway  Company,  for  whose 
benefit  the  grant  was  made,  and  hereafter 
referred  to  as  the  railway  company,  at- 
tempted to  select  the  land  in  question,  to- 
gether with  other  lands  within  the  indemni- 
ty limits  of  the  grant,  but  the  selec- 
tion was  rejected  by  the  local  land  offies 
of  the  district.  Upon  appeal,  this  action 
waa  affirmed  by  the  Secretary  of  the  Interior 
on  October  23,  1S91.  This  attempted  selee- 
tion  waa  refused,  because  not  made  In  oo- 
cordance  with  the  rules  of  the  Department 
requiring,  as  a  condition  precedent,  that 
there  should  be  furnished  by  the  railroad 
company  a  list  of  the  lands  lost  within 
place  limits  tor  which  lands  in  lieu  wer* 
selected.  On  July  22,  1890,  under  the  land 
grant  adjustment  act  of  March  3,  1837  (2i 
Stat  at  L.  see,  chap.  37S,  U.  S.  Comp.  Stat. 
1901,  p.  1696),  said  land  grant  was  adjust- 
ed in  the  Land  Department  of  the  United 
States,  and  it  waa  found  that  there  existed 
a  deficiency  in  the  place  limits  of  the  grant 
of  922,182  acres,  and  that  all  of  the  lande 
within  the  indemnity  limits  applicable  to 
cover  such  loss  aggregated  less  Uian  100,00l> 
acres.    On  May  28,  IS9I,  pursuant  to  i»- 
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•tmctioni  from  the  Secretu;  of  the  later- 
ior,  the  Commlutoner  of  th«  General  I«]>d 
Office  directed  the  offleera  of  the  proper  lo- 
cal office  that,  after  giving  DOtice,  they 
tbould  restore  to  the  public  domain  and 
open  to  aettlement  all  the  laada  in  the  in- 
demnity limit*  of  (aid  land  grant,  "not  em- 
bracing wleetiona  heretoforo  made  and  ap- 
plied for  by  said  company." 

After  the  final  rejection,  on  October  23, 
^  1891,  of  the  original  eelection  made  in  18S3, 
>•  the   predecessor    of   the    plaintiETa    in   title 
?  made    a   aecond    selection    on    October    ZS, 
ISei,  of  the  land  In  suit,  together  with  oth- 
er  lands,  which  last  selection   was   in   due 
form  and  In  full  compliance  with  the  rules 
of  the  Department,  and  thereafter,  through 
■tepe  not  necessary  to  be  stated,  the  title 
acquired  by  this  second  selection  under  said 
grant  was  vested  in  the  plaintiffs  in  error. 

The  tenth,  eleventh,  and  twelfth  flndicga 
ti  fact  are  in  these  words: 

Tenth.  At  the  time  of  said  aeleetloii,  the 
land  In  question  was  not  vacant,  but  was 
•upied  by  the  defendsnt,  Peter  Froyseth,  aa 
hereinafter  found. 

*^Ieventh.  Said    selection    was    not    ap- 
proved by  the  Beeretajy  of  the  Interior 

tfl  leoi. 

"Twelfth.  That  the  defendant,  on  the  Ist 
day  of  November,  1SS8,  declared  his  inten- 
tion to  become  a  citisen  of  the  United  States, 
and  was,  after  said  date,  in  all  respects 
qualified  and  enUtled  to  make  a  homestead 
entry  under  the  laws  of  the  United  States, 
and,  on  May  IGtb,  18S9,  he  settled  upon 
and  went  into  possession  of  the  land  in  con- 
troversy, with  intent  to  enter  upon  and 
claim  the  same  as  a  homestead,  and  with  the 
view  of  making  it  hie  home,  and  has  con- 
tinued in  possession  and  resided  thereon 
ever  since,  and  his  residence  and  improre- 
menta  were  at  all  times  sufficient  to  comply 
with  the  requirements  of  the  hamesteail 
taws  of  the  United  States,  and  at  the  time 
of  the  commencement  of  this  action,  such 
improvements  exceeded  in  value  the  sum  of 
seven  hundred  dollars  (tTOO) ;  that  the  de- 
fendant baa  never  owned  or  occupied  other 
real  estate.  That  he  became  a  full  citizen 
of  the  United  SUtes  on  June  6,  18S7,  and 
been  such  citizen  ever  since.  On  the  3d  day 
of  November,  1891,  the  defendant  offered, 
at  the  proper  land  office,  a  homestead  entry 
in  due  form  for  said  land,  which  tiling  was 
nfnsed  by  the  local  land  ofBcers  solely  on 
the  ground  that  said  land  was  withdrawn 
from  aettlement  by  the  executive  withdraw- 
f  al  of  April  22d,  1668,  from  which  refuaal 
2  the  defendant  duly  appealed,  which  appeal 
*  remained  pending  in  the  Lend* Department 
until  September  11th.  1894,  on  which  date 
tbe  rejeetioo  of  said  filing  by  the  local  land 
eOem  waa  afOrmed.    From  the  decision  of 


the  General  Land  offleera  the  defendant  ap- 
pealed to  the  Secretary  of  the  Interior, 
which  appeal  was  pending  until  the  SGth 
day  of  January,  1B96,  when  the  decision  of 
the  General  Land  Office  of  September  llth, 
1894,  was  afBrmed.  That  the  defendant  did 
all  that  waa  in  his  power  to  secure  the  land 
as  his  1  ■     ■" 


Measra.  Aldie  B.  Browne,  Alexander 
Brltton,  and  Evans  Browne  for  plain- 
tiffs In  error. 

Mr.  O.  A.  Fomes  for  defendant  In  error. 

Mr.  Justice  Xiarton,  after  malting  tba 
foregoing  statement  of  facta,  delivered  the 
opinion  of  the  court; 

The  facts  found  show  that  on  May  16,  IS89, 
the  defendant  in  error,  being  In  eveiy  way 
qualified,  entered  upon  the  land  in  question 
with  the  int«ntion  of  claiming  it  as  a  home- 
stead, and  has  ever  since  continued  in  pos- 
session, residing  thereon  with  his  family, 
and  that  hi*  improvements  have  at  all  time* 
been  such  as  to  comply  with  the  homestead 
laws,  and  exceeded  in  value  {700  when  thia 
action  of  ejectment  was  started.  On  Novem- 
ber 3,  1B91,  he  offered  at  the  proper  land 
office  a  homestead  entry,  in  due  form,  for 
said  land.  This  was  rejected.  Upon  appeal 
the  decision  was  affirmed  by  the  Secretary 
of  the  Interior  on  September  11,  1894.  But 
the  facts  found  in  the  trial  court,  and  upon 
which  tbe  supreme  court  of  Minnesota  made 
its  decision,  show  that  thia  entry  was  re- 
fused by  the  local  land  t^ce  "solely  on  tba 
ground  that  said  land  wsa  withdrawn  from 
settlement  by  the  executive  withdrawal  of 
April  22,  ISSS."  A  rejection  upon  the 
ground  stated  waa  not  authorized,  for  the 
Secretary  of  the  Interior  bad  no  authority 
to  withdraw  from  settlement  lands  within 
the  indemnity  limits  of  the  grant  which  had  ^ 
not  been  before  selected  and  approved  t^  ^ 
■him.  Sjoli  v.  Dreachel,  199  U.  S.  GQ4,  60  • 
L.  ed.  311,  2S  Sup.  Ot  Rep.  1S4,  and  eases 
cited.  It  has  been  insisted  that  although 
the  local  land  office  rejected  the  application 
for  the  reason  stated,  the  affirmance,  upon 
his  appeal,  was  because  bis  homestead  appli- 
cation, instead  of  alleging  that  he  had 
settled  upon  the  land  at  some  date  prior  to 
the  selection  made  by  the  railroad  company 
on  October  29,  1891,  simply  allied,  that 
"he  resides  on  the  described  land."  This 
contention  as  to  the  grounds  of  the  affirm- 
ance Is  only  made  out  by  the  introduction 
now  for  the  ffrst  time  of  the  decision  of  the 
Secretary  of  the  Inferior,  under  date  of 
January  86,  1896.  But  that  simply  af- 
ffrms  the  decision  of  the  Commissioner  made 
September  11,  1894,  affirming  tba  rejection 
made  by  the  local  land  office,  and  gives  no 
reason  for  the  affirmanoo.    This  decision  la 


oy  Google 


30  SUPREME  COURT  REPORTBB. 


Oor.TiBm, 


■ougbt  to  b«  axpUined  bj  what  parporti  to 
be  a  copy  of  an  official  oommunication  under 
date  of  September  11,  1894,  from  the  Com- 
uiaBioner  to  the  local  land  register  and  re- 
ceiver, notifying  him  that  bis  rejection  of  b 
number  of  homestead  entries,  including  that 
of  Fro  J  Beth,  on  the  indemnity  lands  to 
question,  bad  been  affirmed.  Among  other 
matters  in  that  communication,  it  is  etated, 
"that  none  of  the  applicante  allege  that  the 
lands  were  settled  upon  either  by  themsclTes 
or  others  at  the  date  of  the  said  selection* 
Id  October,  1801,  by  the  Hastings  k  Dakota 
Company,  nor  do  the  records  show  that  the 
landi  were  otherwise  than  vacant  and  sub- 
ject to  such  selection  at  said  date."  If  this 
be  competent  for  our  consideration  upon  this 
writ  of  error,  it  being  no  part  of  the  record, 
it  doe*  not  appear  that  the  applicant  was 
«Ter  ftdrised  of  this  supposed  defect  In  his 
affidavit.  The  local  office  simply  advised  him 
that  its  decision  had  been  affirmed.  The 
matter  was  remediable,  as  the  fact  was  that 
Us  settlement  was  made  months  prior  to  his 
application  affidavit.  But,  assuming  that 
the  application  in  its  then  form  was  defec- 
tive, it  is  of  no  l^al  consequence  in  deter- 
mining the  validity  of  the  title  of  the  plaio- 
^  tiffs  in  error.  This  was  a  plain  common-law 
>•  action  of  ejectment  The  plaintiffs  must  re- 
f  eover,  it  at  all,  upon  tbe*l%al  title.  That 
the  defendant's  application  for  a  homestead 
bas  not  yet  ripened  into  a  legal  title  Is  of  no 
moment  if  the  plaintiffs  are  unable  to  show 
a  complete  and  superior  l^al  title.  The 
plain  effect  of  the  lettlement  made  upon  the 
land  here  In  controversy  before  any  valid  se- 
lection of  the  same  land  by  the  railroad 
company,  under  ite  grant,  wae  to  initiate  a 
homestead  right.  That  settlement  and  poa- 
session  continued  from  the  time  it  was  flrst 
made,  and  when,  in  October  1S91,  the  Eaat- 
inga  i,  Dakota  Railroad,  or  ite  successors  in 
title,  attempted  to  select  that  land  aa  In- 
demnity land,  the  land  in  question  waa  in 
the  actual  occupancy  of  Froyseth,  claiming 
It  as  a  homestead.  It  had,  by  such  settlement, 
been  segregated  from  the  lands  subject  to  se- 
lection, and  in  a  contest  betWEcn  such  a 
homesteader  and  those  claiming  under  selee- 
tioni  subsequently  made  of  lieu  lands,  the 
elaim  of  the  former  is  the  better  claim.  Un- 
der the  act  of  May  14,  ISSO  (chap.  89,  21 
Stat,  at  L.  141,  3  3,  U.  S.  Comp.  Stet  1901, 
p.  1393],  the  right  of  one  settling  In  good 
faith  for  the  purpose  of  eialmiog  a  home- 
stead "relates  back  to  tbs  date  of  tettle- 
ment"  Nelson  v.  Northern  P.  R.  Co.  188  U. 
8.  106,  47  L.  ed.  400,  23  Sup.  Ct.  Rep. 
802;  Sjoli  t.  Dreschel,  IBB  U.  S.  664,  60 
L.  ed.  311,  20  Sup.  CL  Rep.  164;  St.  Paul, 
M.  k  M.  R.  Co.  T.  Donohne,  210  U.  S.  81, 
02  L.  ed.  041,  28  Sup.  Ct  R«^  600.  But 
it  b  urged  that  the  original  selection  made 


Uay  SO,  1883,  wae  TaUd,  and  operated  to 
reit  the  title  as  of  that  date  In  the  rail- 
road company.  There  Is  nothing  peculiar  in 
the  act  of  July  4,  1806,  which  protected  In- 
demnity lands  against  settlement  upon  the 
filing  of  a  map  showing  definite  location  of 
the  railroad.  The  grant  was  one  of  every 
alternate  section  of  land,  designated  by  odd 
numlKTB,  to  the  amount  of  five  alternate 
eections  per  mile  on  each  side  of  the  road. 
Then  follows  the  iodemni^  provision,  in 
these  words: 

"But  In  ease  It  shall  appear  that  the 
United  States  have,  when  the  line*  or  route 
of  said  roads  are  definitely  located,  sold 
any  eection,  or  part  thereof,  granted  as 
aforesaid,  or  that  the  right  of  pre-emption 
or  homestead  settlement  lias  attached  to  tlie  ,, 
same,  or  that  the  some  has  been  reserved  g 
by  the  Unit«d*&tateB  for  any  purpose  what*  • 
ever,  then  it  shall  be  the  duty  of  the  Seers- 
tary  of  the  Interior  to  cauie  to  be  selected, 
for  the  purposes  aforesaid,  from  the  pub- 
lie  lands  of  the  United  Stetea,  nearest  to 
the  tiers  o(  sections  above  Bpecifled,  so  much 
land  in  alternate  sections  or  parts  of  sec- 
tions designated  hy  odd  numbers,  as  shall 
be  equal  to  such  lands  a*  the  United  State* 
have  sold,  reserved,  or  otherwlie  appropriat- 
ed, or  to  which  the  right  of  homestead 
settlement  or  pre-emption  has  attached,  as 
aforesaid,  which  lands,  thus  indicated  by 
odd  numbers  and  sections,  by  the  direction 
of  the  Secretary  of  the  Interior,  shall  be 
held  by,"  etc 

The  rejection  by  the  ^cretary  of  the  In- 
terior of  the  selection  made  In  1883  Is  fatal 
to  any  claim  now  made  to  carry  back  the 
title  of  the  plaintiffs  in  error  to  that  ae- 
lection.  The  right  to  any  land  within  th* 
indemnity  limite  of  the  grant,  as  ha*  been 
often  decided,  depended  upon  the  in- 
quiry whether  deficiencies  had  been  es- 
Ublisbed  within  the  place  limits,  and  al- 
so whether  the  laud*  selected  in  plaea  of 
such  lost  lands  were,  at  the  time,  subjeot 
to  such  appropriation.  Thus,  if  either  pre- 
emption OT  homestead  rights  had  been  In- 
itiated before  such  selection,  the  parcels  to 
which  such  right  had  attached  were  not  *ut>- 
ject  to  appropriation  as  indemni^  lands. 
The  function  of  the  Secretary  of  the  In- 
terior was  therefore  judicial,  and  not  minis- 
terial. Wisconsin  C.  R.  Co.  v,  Prlo*  Countv, 
133  U.  S.  490,  612,  33  L.  ed.  S8T,  696,  10 
Sup.  Ct  Rep.  341,  347.  In  the  ea**  ctted 
above,  this  court  said: 

"Until  the  selections  were  approved  then 
were  no  selections  in  fact,  only  preliminai; 
proceeding*  taken  for  that  purpoM;  and  1^ 
indemnity  land*  remained  unaffeeted  In 
their  title.  Until  then,  the  land*  which 
might  be  taken  aa  indemnity  were  incapable 
of  identification;  the  propoied  selMtiMi*  r» 
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moiiMd  the  property  of  the  United  States. 
^te  government  was,  indeed,  under  a  prom- 
ite  to  give  the  company  indemnity  lands  in 
liea  of  what  nUght  be  lost  by  the  cauaea 
mentioned.  But  sueb  promiM  passed  no 
title,  and,  until  it  wai  executed,  created  no 
B  legal  interest  which  could  be  enforced  in  the 
2  court*.  The  doctrine  that,  until  selection 
■  made,  no  title  Teats  in  any  Indemnity  lands, 
lias  been  recognized  in  several  decieions  of 
tliis  court.  Thus,  in  Ryan  v.  Central  P.  R. 
Go.  99  U.  8.  382,  380,  25  L.  ed.  305,  in 
eonsidering  a  grant  of  land  by  Con^^esi,  in 
aid  of  the  construction  of  a  railroad  similar 
in  ita  general  features  to  tbe  one  in  this 
ease,  tbe  court  said:  'Under  tbls  statute, 
whoi  tbe  road  waa  located  and  the  maps 
wars  made,  the  right  of  the  company  to  the 
odd  sections  first  named  became  ijiao  faoto 
fixed  and  absolute.  With  respect  to  the 
"lieu  lands,"  as  tfaey  are  called,  tbe  right 
was  only  a  float,  and  attached  to  no  specific 
tracts  until  the  selection  waa  actually  made 
in  the  nuiner  prescribed.'  And  again, 
speaking  of  ft  deficiency  in  the  land  granted, 
it  said:  It  was  within  the  secondary  or 
Indemnity  territory  wnere  that  deficiency 
waa  to  be  supplied.  The  railroad  company 
bad  not  and  could  not  have  any  claim  ta  it 
ontll  specially  selected,  as  it  waa  for  that 
purpoas.'" 

In  Sjoli  r.  I>TescheT,  199  U.  S.  604,  SOB, 
60  L.  ed.  311,  812,  20  Sup.  Ct.  Rep.  1S4,  IBS, 
this  court  said: 

"That  up  to  the  time  auch  approval  la 
given,  lands  within  indemnity  limits,  al- 
though embraced  by  tbo  company's  list  of 
•elaetions,  are  eubjeet  to  be  disposed  of  by 
the  United  States,  or  to  be  settled  upon  and 
occupied  under  the  pre-emption  and  home- 
stead laws  of  the  United  States." 

But  it  is  urged  that  tbe  mere  fact  that 
there  was  no  record  evidence  of  the  home- 
stead claim  when  the  selections  of  IS91  were 
made  was  enough  to  give  efficacy  to  that  se- 
lection and  vest  tbe  I^al  title  under  the 
patents  thereafter  issued.  But  this  is  an- 
swered by  what  we  bave  already  said;  name- 
ly, that  if,  at  that  date,  this  land  was  ac- 
tually occupied  by  one  qualified  under  the 
law,  who  had  entered  and  settled  thereon  be- 
fore that  time,  with  the  intent  to  claim  it  as 
a  homestead,  the  land  had  ceased  to  be  pub- 
lie  land,  and  aa  such  subject  to  selection  as 
lieu  land. 

We  find  no  error  in  the  Judgment  of  the 
Supreme  Court  of  Minnesota,  and  it  is  af- 

Hr.  Justice  Brewer  did  not  alt  In  this 


(lu  c.  s.  en.) 

NORTHERN    PACIFrC    RAILWAY  COU- 

PANY,  PI[T.  in  Err., 


COCBTB  (I  400»)— Fedbbai,  Sopmmb  Court 
—Appeal  fbou  State  Codbt— Deieemi- 
w  ATI  ON  OF  CAtJBS— Affiruiko  Without 
Pbejudioi. 

The  decree  of  a  state  court,  enjoining  a 
carrier  from  further  violation  of  a  law  fix- 
ing rates  for  the  carriage  of  coal  within  the 
state,  over  the  objecticui  that  the  maximum 
rates  so  fixed  are  inadequate  and  confisca- 
tory, will  be  affirmed  by  the  Federal  Su- 
preme Court,  where  the  evidence  leaves  the 
question  of  reasonableness  in  doubt,  but 
without  prejudice  to  the  right  of  the  carri- 
er to  reopen  the  case  by  appropriate  prih 
oeedings,  if,  after  adequate  trial.  It  thmks 
it  can  prove  more  clearly  the  confiscatory 
character  of  tbe  rates. 


Dl(.  I  lOSI:    Dec  DIK.  1  « 

[No.  553.] 


State  of  North  Dakota  to  review  a  de- 
cree enjoining  a  carrier  from  further  viola- 
tion of  a  law  fixing  rates  for  the  carriage  of 
coal  within  the  state.  Affirmed  without 
pisjudlea. 

Bee  same  case  below  (N.  D.)  120  N.  W.  869. 

The  facta  are  stated  in  the  opinion. 

Mr.  Cbarlea  W.  Bnnn  for  plalnUff  In 


Mr.  Justice  Holmea  delivered  tbe  opin- 
ion of  the  court: 

This  is  a  proceeding  by  the  attorney  gen- 
eral of  North  Dakota,  charging  the  plaintifl 
in  error  with  continuous  violation  of  a  law 
fixing  rates  for  the  carriage  of  coal  within 
the  state,  and  asking  tor  an  injunction. 
See  N.  D,  Laws  of  1907,  chap.  SI.  The  rail- 
road anawered  that  the  act  was  void  under 
art.  1,  S  6i  of  the  Constitution,  the  com- 
merce clause,  and  also  under  the  14th 
Amendment,  because  the  maximum  rates  g 
fixed  by  it  were  inadequate  and  confiscatory,  g 
Evidence  was  taken*and  reported  to  the  * 
supreme  court,  and  that  court  decided  that 
the  injunction  should  issue  ss  prayed.  (N. 
D.)  120  N.  W.  SS9.  The  grounds  of  Its  de- 
cision were  that  the  act  referred  only  to 
transportation  wholly  within  tbe  state,  and 
therefore  was  not  bad  under  art.  1,  S  fl, 
thus  removing  that  question;  and  that  the 
evidence  did  not  prove  that  tbe  rates  would 
a  Dec.  *  Am.  Dl(i.  IMT  to  data.  *  Rap'r  Indeia 


oy  Google 


Ui 


so  SUPREME  COURT  REPORTER. 


entuil  A  loss  on  the  c&rriEige  of  coal,  ao  that 
it  wB,i  Eot  necessary  to  decide  whether,  in 
that  «TeDt,  it  would  tw  unconstitutional,  if 
the  railroad  made  a  [air  profit  on  it*  whole 
buainess  within  the  itate. 

The  court  did,  however,  intimate  it*  opin- 
ion that  if  the  railroad  wai  able  to  make  a 
fair  profit  upon  it*  whole  busines*  within 
the  state,  it  might  be  required  to  carry  a 
particular  commodity  at  cost  or  posaiblj 
below;  and  it  expreaied  its  opinion  eo 
■trongi;  that  the  counsel  for  the  plaintiff 
in  error  treats  that  doctrine  as  the  ground 
of  decision,  and  the  statentent  a*  to  the 
insuffleiencf  of  the  evidence  aa  made  only 
in  the  light  of  it,  and  upon  rather  techni- 
cal grounds.  Hs  argues  that  the  evidence 
wa*  undisputed,  that  the  fact*  testified  to 
and  the  fair  inferences  from  them  must  be 
talten  as  proved,  and  that  on  those  fact* 
and  inferences  the  constitutional  question 
la  raised.  The  evidence  consisted  of  tables 
of  rates  in  other  states,  computation  as  to 
the  cost  of  transportation,  and  expert  opin- 
ions, all  of  which  were  thougbt  to  converge 
to  the  conclusion  that  the  statutory  rates 
were  unreasanable  and  less  than  the  cost  of 
carriage.  But  laying  technical  objections 
on  one  side,  and  taking  the  facts  as  ad- 
mitted, the  argument  for  the  state  showed 
that  there  are  too  many  elements  of  uncer- 
tainty iu  the  calculation  for  us  to  soy,  if 
ve  could,  as  to  which  we  intimate  no  opin- 
ion, that  the  con  el  ub  ion  ia  proved,  when 
the  supreme  court  of  the  state  says  that  it 
ta  not 

The  carriage  of  coal  ia  a  very  small  part 
«(  the  railroad's  busineas.  Ttie  estimate  of 
the  cost  is  admitted  to  be  uncertain,  and  to 
depend  in  part  upon  arbitrary  postulates. 
It  baa  to  be  increased  considerably  above 
the  average  cost  tor  freight  in  order  to 
^  make  out  the  plaintiff  In  error's  point.  ^Ve 
e  are  far  from  saying  that  the  argument  for 
»  doing  so  does  not  seem  to*us  to  have  con- 
siderable probability  on  its  aide.  We  do 
not  say  that  experiment  may  not  establish  a 
ease  in  the  future  that  would  require  a  de- 
cision upon  the  question  of  constitutional 
law.  But  we  can  express  no  opinion  uikui 
It  now.  The  great  dimculty  in  the  attempt 
to  measure  tlie  reasonableness  of  charges  by 
reference  to  the  coat  of  transporting  the  par- 
ticular class  of  freight  concerned  is  well 
known  and  often  haa  been  remarked.  It 
seems  to  us  that  the  nearest  approach  to 
justice  that  can  ba  made  at  this  time  ia  to 
follow  the  precedent  of  Wilcox  v.  Con- 
solidated Gas  Co.  212  U.  6.  IS,  63  L.  ed. 
362,  29  Sup.  Ct.  Rep.  192,  a*  nearly  as 
may  be,  and  affirm  the  decree,  but  without 
prejudice  to  the  right  of  the  railroad  com- 
pany to  reopen  the  case  by  appropriate  pro- 
oeedingi  if,  after  adequate  trial,  it  thinks 
it   can  prove  more  clearly  than   at  present 


u.  a-  4T.) 

ALBERTO  WnX,  Doing  Business  nnder  tb« 
Name  of  Will  ft  Onnpany-,  Frederick 
Midgtey,  Alfred  Midgley,  and  Lewis  Midg- 
ley.  Doing  BusineM  under  the  Firm  Nama 
of  David  Uidgley  ft  Bona,  et  «L,  Appta., 

JOAQUIN  TORNABELL8,  Doing  Busines* 
nnder  the  Firm  Name  of  J.  Tomabell*  ft 
Company,  et  aL 

FttAODDLEirT   CONVETANCES    (|   310*)— TBI- 

Ai^-FiN  DIN  aa— E*TECT. 

1.  A  finding  that  the  evidence  in  a  credit- 
ors' suit  failed  to  establish  that  a  convey- 
ance by  ao  insolvent  debtor  and  a  mortgage 
executed  bj  his  grantee  were  voluntarily 
made  to  hinder  and  delay  the  complaining 
creditors  in  the  collection  of  their  debts 
ne^tivea  the  existence  of  fraudulent  simu- 
lation, which  was  the  controlling  issue  in 
the  suit,  although  the  court,  in  its  conclu- 
aiona  of  law,  announced  that  an  insolvent 
debtor  had  the  right  to  give  a  preference, 
which  must  be  regarded  aa  intended  to  ba 
responsive  solely  to  other  findings  of  fact, 
tending  U>  establish  the  giving  of  such  a 

[Ed.  Nate.— For  otber  Eatea.  ses  PraQdnlent 
ConTerancea,  Cent.  Die  fl  KS-Ml;    Dm.  DI|.  | 


fj 


(t  ei*>— FBAOD 


ITbaddtjlkst  Con  VI 

ON  Cbbditors. 

Z.  Only  oontracta  in  fraud  of  the  right* 
of  creditors  are  embraced  in  the  provision  of 
Porto  Rico  Civ,  Code,  art.  129],  including 
in  the  enumeration  of  contracts  which  may 
be  rescinded,  "those  executed  in  fraud  of 
creditors,  when  the  latter  cannot  recover  ia 
any  other  manner  what  ia  due  them,"  and 
such  provision  doe*  not  give  the  right  to 
reaeind  a  contract  made  by  an  insolvent 
debtor,  merely  because,  without  reacission, 
the  creditor  cannot  otherwise  recover  his 
debt. 

[Bd.  Nota.— For  otliBr  easaa.  SM  Fraa4nlnt 
CoBvarancee,  Deo.  Dig.  I  St.*l 

Fbauddlbnt    Convxtances    (|    115*)   — 

PBEFBaZNCES. 

3.  Contract*  made  by  an  Insolvent  dAtor, 
which,  being  upon  adequate  consideration, 
are  not  fraudulent  simulations,  cannot  h* 
rescinded  under  the  law  of  Porto  Rico,  mere- 
ly because  their  execution  operates  to  giva 
a  preference  in  favor  of  a  creditor. 

[Kd.    NoU.-For   otbsr.caMS,    SM   FraqdiilMif 
Convaranoss.  Deo.  D[|.  I  US.*] 
CoDBTs  (1  385*)— Appbu.  to  Federal  Su- 

PBEUG    CouBT  —  Review    ot    Pacts  — 

Fbaud. 

i.  The  findings  of  fact  in  a  creditor*'  suit, 
which  are  not  reviewable  in  the  Federal  8u- 
preme  Court,  embrace  a  atatement  accom- 
panying the  findings,  to  the  effect  that  cer* 
tain  conversations  between  an  attorney  and 
client  were  excluded  because  the  plan  out- 
lined by  the  latter  did  not  tend  to  eatabliah 
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A  tnai  on  crediton  go  u  to  exdnde  the 
«Uiiii  of  privileKe,  ■loee  anch  statement 
really  shows  that  instead  of  rejecting  tbe 
teetimooj,  the  conrt  weighed  and  considered 
it,  and  it«  finding  that  the  coDreriatlon  did 
not  tend  to  show  the  fraud  which  it  was 
aaserted  it  did  show,  and  which  was  the 
same  fraud  charged  in  the  bill,  was  but  an 
expression  of  tbe  concIuBian  of  the  court 
upon  the  facta  involved  in  the  merits  of  the 
OontroTersy. 

[BO.  Nota,— Tar  othir  easas,  ■••  Oowta,  Oant. 
Dir  1  loai:  De&  cis.  i  is.*i 

EVJDCNCK   (S  817*)— HEAJtSAT  — DXCUlZA- 
nONS  or  DKCEDENT. 

6.  statements  made  by  a  widow  with 
nference  to  conversations  with  her  bnsband 
uw  inadmissible  to  show  that  certain  trans- 
actions on  his  part  were  in  fraud  of  credit- 
ors,— especially  where  she  was  not  herself 
called  as  a  witness. 

[Bd.    Note.— For    othar    ease*.    SM    Brlduws, 
Cenl-  nift  H  11T4-11B2;    Dm.  Dig.  f  >17.*] 
AfPXAI.  AND  EaSOR  (I  I05S*)— PBUDDIOUI. 

Ebbob— ExaLUDiHG  EviDiscB. 

a.  The  error,  it  any,  in  rejecting  testi 
mony  in  a  creditors'  suit,  offered  only  a> 
against  tbe  widow  of  the  alleged  fraudulent 
grantor  and  ber  children,  and  not  aeainst 
the  other  defendants,  is  not  prejudicial, 
where  the  court  decrees  that  tbe  claimants 
ora  not  entitled  to  any  relief  under  their 
faUL 

[Bd.  Hot*.— For  otlisr  csasi,  sm  Appaal  — 
■rroT,  CmL  Dig.  It  4U7-U»:    Dm.  DI»  |  lOEft.*] 

[No.  88.] 


APPEAL  from  the  District  Court  of  tbe 
United  States  for  Porto  Rieo  to  review 
a  decree  dismissing  the  bill  in  a  creditors' 
suit.    AJBrmed, 

See  Hune  case  below,  8  Porto  Rico  Fed. 
Bep.  1S9. 

The  ft^ta  are  stated  in  the  opinion. 

Messrs.  N.  B.  K.  Pettlnglll  and  Freder- 
ick If.  Comwell  for  appellants. 

No  brief  was  filed  for  appellees. 

*  *Mr.  Justice  Wbite  delivered  the  opinion 
«f  tbe  court; 

This  appeal  Is  taken  to  secure  the  re- 
versal of  a  decree  of  the  conrt  below,  dis- 
missing the  bill  of  complaint.  Th«  conrt 
sustained  its  octiim  by  an  elaborate  opin- 
ion, and  subsequently  stated.  In  a  formal 
way,  Its  finding*  of  fact  and  conclusions  of 
Uw. 

The  evidence  is  not  in  the  record,  al- 
though a  portion  of  the  testimony  is  con- 
tained In  the  formal  findings  of  fact,  upon 
tbe  theory  that  this  was  necessary  to  pre- 
serve the  right  to  review  tbe  action  of  the 
eonrt  eoneeming  objection  urged  by  tbe  de- 
fendants to  the  admission  of  certain  testi- 
mony tendered  on  behalf  of  the  complain- 


ants. The  record,  we  are  constrained  to  say, 
is  unsatisfactory  and  confused, — a  condition 
which  we  assume  has  resulted  from  drenm- 
Btances  referred  to  by  the  conrt  below  in 
the  opening  passage  of  its  opinion,  as  fol- 

"This  is  a  creditor's  bill  filed  June  23, 
1802,  and  permitted  to  remain  on  the  doclcet 
of  this  court  during  the  five  years  that  have 
since  intervened,  without  any  apparent 
proper  or  sufficient  cause  for  the  unwarrant- 
ed delay,  and  with  infinite  inconvenience  to 
many  parties  connected  with  the  subject-  ^ 
•matter  of  tbe  controversy.  The  first  two  • 
years  and  a  half  of  the  time  seem  to  have 
been  taken  up  with  a  battle  over  the  pro- 
ceedings, trying  to  get  the  answers  of  the 
several  respondents  settled,  and  during 
which  time  complainants'  exceptions  to  bbv- 
eral  of  the  answers  were  referred  to  a  mas- 
ter, arguments  had  before  bim,  bis  report 
filed,  exceptions  to  the  same  presented, 
arguments  had  on  the  latter,  and  briefs  sub- 
mitted in  BU^ort  thereof,  and  so  on,  in  an  iii< 
terminable  and  fruitless  contest  of  petitions, 
motions,  exceptions,  pleas,  demurrers,  or- 
ders, oflSdavits,  and  rules  to  show  cause, 
without  result  or  real  merit,  as  we  See  it 
The  next  year  and  a  lialf  seem  to  have  been 
taken  up  somewhat  In  the  same  way,  and 
also  partly  in  an  application  for  a  receiver- 
ship and  in  opposing  efi'orts  to  the  same, 
and  in  efforts  to  prevent  outside  parties 
from  foreclosing  sevsral  mortgages  they  had 
on  some  of  the  premises  involved,  that  tbey 
had  secnred  in  the  meantime,  in  enjoining 
them  from  so  proceeding,  and  in  issuing 
rules  as  for  contempt  against  them  for  their 
action  in  that  behalf,  etc."  [3  Forto  Rico 
Fed.  Bep.  120.] 

In  order  to  in  some  measore  dispel  the 
obscurity  which  must  arise  from  the  circum- 
stances just  referred  to,  we  briefly  state,  In 
their  chronological  order,  certain  unquee- 
tioned  facts  which  gave  rise  to  the  con- 
troversy, and  also  outline  the  pleadings  and 
proceedings,  the  whole  for  the  purpose  of 
enabling  us  to  adequately  test  the  suf- 
ficiency of  the  errors  assigned. 

For  many  years  the  firm  of  J.  Tomabells 
k  Company,  composed  of  Joaquin  Torna- 
bells  and  Carlos  Doitteau,  was  established 
in  Porto  Rieo  and  there  carried  on  a  mer- 
cantile business.  The  firm  was  the  owner 
of  various  trading  establishments  and  ware- 
houses, was,  besides,  the  owner  of  consider- 
able real  estate,  embraced  in  which  were 
extensive  coffee  plantations  which  the  firm 
carried  on,  including  tbe  buildings,  madiin- 
ery,  and  appurtenances  incident  thereto.  It 
is  not  disputed  that,  pTesumably  as  the  re- 
sult of  losses  occasioned  by  a  disastrous 
hurricane  which  devastated  the  Island  of 
Porto  Rico,  tlie  firm,  prior  to  ISOO,  had  be- 
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eome  temporarily  embkrrMsei],  and,  nnder 
g  provliioni  of  the  local  Inn,  bad  obtained  in 
•  a  local  court'an  exteniion  of  time  for  the 
pajmeDt  of  ita  debts.  While  we  state  the 
fact  as  to  the  suspension,  we  shall  nererthe' 
lesa  indulge  in  the  assumption  that  such  fact 
has  DO  material  bearing  upon  the  questions 
here  to  be  decided.  Wb  do  tbla  because  no 
rigbta  bused  upon  such  tact  were  asserted 
in  the  bill  of  complaint  or  pasMd  upon  b; 
the  court,  and  no  right  of  such  a  character 
is  Bsserted  in  the  assignments  of  error  or  re- 
ferred to  in  the  elaborate  argument  Hied 
an  behalf  of  the  appellants,  the  appellees 
not  having  appeared  in  this  court,  either 
orallj  or  bj  brief. 

On  Mb7  B,  leOO,  Tomabells  ft  Companj, 
fcy  deed  before  a  notary  public,  conveyed  to 
Luis  Aran  y  Lanci  the  following  property, 
aa  atated  by  the  court  below:  "Its  place  of 
ttuslDcas  and  other  town  property,  ita  atock 
•at  merchandise  and  twenty-slz  several  piecea 
«f  real  estate,  most  of  them  being  coffee  plan- 
tations and  their  appurtcnancea."  The  stat- 
ed price  was  107,700  peaoa,  provincial 
money,  30,000  declared  to  have  been  paid  in 
cash,  and  the  remainder  to  be  paid  in  ten 
instalments  of  1S,T70  pesos,  bearing  no  In- 
terest, maturing  respectively  from  one  to 
tea  yean.  A  few  days  thereafter,  on  May 
11,  IBOO,  Aran  y  Lanci  mortgaged  for 
1S0,000  pesos  nineteen  of  the  twenty-six 
pieces  of  real  estate  thus  conveyed  to  him. 
This  mortgage  was  in  favor  of  one  Baudelio 
Dnran  y  Cat  and  a  firm  atyted  Duran  t 
Coll.  The  mortgage  in  favor  of  the  flret 
was  for  ]3D,OO0  pesos,  divided  into  t«n 
annua]  instalments  of  13,000  pesos  each, 
evidenced  by  notes  to  the  order  of  the  mort- 
gagee, maturing  in  each  of  the  ten  years, 
the  whole  being  secured  on  fourteen  of  the 
twenty-six  piecea  of  real  estate.  The  mort- 
gage In  favor  of  Duran  k  Colt  was  on  five  of 
the  pieces  of  real  estate  acquired  as  aforaaaid, 
and  secured  20,000  pesos,  divided  into  five 
Instalments  of  4,000  pesos  each,  maturing 
in  each  of  Sve  years.  These  mortgages  were 
not  indivisible,  as  the  amount  of  each  was 
apportioned  among  the  various  pieces  of 
real  estate,  so  that  each  piece  was  liable 
only  for  the  sum  secured  on  it.  The  sale  to 
d  Aran  y  Lanci  was  recorded  on  May  21,  and 
f  the  mortgnges  just  stated*on  May  24,  1900. 
On  June  25,  1000,  the  mortgage  for  20,000 
pesos,  which  had  been  executed  in  its  faTor 
by  Aran  y  Land,  was  assigned  by  the  firm 
of  Duran  &  Coll  t«  Raimundo  Valdeeillo  to 
■Bcure  aa  indebtedness  due  him  by  the  firm 
of  6,000  pesos  provincial  money,  and  this 
••■ignment  was  duly  registered  on  July  S, 
IMO.  Sixteen  months  after  the  conveyance 
to  Arkn  y  Lanci, — that  Is,  on  September  10, 
ISOl, — the  firm  of  Tomabells  k  Company 
admowladged  by  notarial  act  that  Aran  y 


Lanci  had,  by  anticipation,  fnlly  paid  the  de- 
ferred purchaoe  price  ( 167,700  pesos ) . 
Nine  months  after  such  acknowledgment 
Aran  y  Lanci  mortgaged  in  favor  of  the 
Banco  de  Solleir,  to  secure  32,780  peseta*, 
Spauiah  money,  one  of  the  pieces  of  prop- 
erty prevlosuly  mortgaged  to  Duran  y  Cat. 
On  July  6, 1902,  this  mortgage  was  put  upon 
record.  A  few  days  before  it  was  so  put 
upon  record,  itm.,  on  June  23,  JB02,  the 
suit  before  us  was  commenced. 

The  bill — which  was  not  sworn  to — was 
originally  filed  on  behalf  of  three  commer- 
cial Arms,  Will  &  Company  of  Cuba,  David 
Midgley  t  Sons  ot  Mancliester,  England,  and 
Ramon  Cortado  i,  Company  of  Ponce,  Porto 
Rico,  and  the  members  of  said  Qrmi,  in 
their  own  behalf  and  in  behalf  of  all  otiier* 
similarly  situsted  who  might  Intervene  In 
the  cause.  It  was  alleged  that  the  eomplain- 
ants  were  creditors  of  the  firm  ot  Tomabells 
k  Company  at  the  time  of  the  conveyance 
to  Aran  y  Lanci  and  the  execution  of  th« 
mortgages  by  Aran  y  Lanci,  above  recited, 
and  that,  subsequent  to  said  transactions, 
the  claims  of  the  complainants  had  been 
merged  into  judgments  against  tha  firm, 
obtained  in  the  court  where  the  bill  was 
filed,  and  that  on  such  judgments  execu- 
tions had  issued  and  been  returned  untatia- 
fied.  It  was  further  alleged  that  tha  cod- 
veyance  made  by  Tomabells  &  Company  to 
Aran  y  Land,  and  the  mort^ges  put  by 
the  latter  upon  the  property  in  favor  ot 
Duran  y  Cat,  and  the  firm  of  Duran  k  Coll, 
were  fraudulent  simulations,  and  that  tlte 
property  covered  by  the  conveyance  and  tlie 
mortgages  continued  to  belong  to  the  firm, 
and  was  held  by  Aran  y  Lanci  under  a 
aecret  trust  In  favor  of  Tomabells  k  Com-  n 
pany,  the *con veyance  and  mortgages  being  • 
mere  fictitious  devices  adopted  between  ttie 
parties  for  the  purpose  of  screening  the 
property  from  ereditors,  or  hindering  and 
delaying  them  in  the  recovery  of  their 
claims.  It  was  further  charged  that,  at 
the  time  of  the  transactions  referred  to, 
Tomabells  k  Company  was  insolvent,  that 
the  alleged  price  mentioned  in  the  convey- 
ance to  Aran  y  Lanci  was  largely  below 
the  real  value  of  the  property,  and  that, 
despite  the  alleged  conveyance  and  mort- 
gages,  the  firm  of  Tomabells  k  Company 
continued  to  control  the  property  conveyed 
and  enjoy  the  fruits  thereof.  The  prayer 
of  the  bill  in  substance  was  that  a  receiver 
of  the  property  might  be  appointed,  that 
the  conveyance  and  subsequent  mortgages 
and  transfers  should  be  declared  to  b« 
fraudulent  and  void  and  be  vacated  and  an- 
nulled, and  that  the  property  and  each  and 
■very  parcel  thereof  should  be  decreed  to  bo 
subject  to  the  lien  of  the  several  Judgments. 
Tomabells  aed   Doitteao,  the  memben  ot 
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thAt  Arm,  Arkn  7  Land,  Dnran  7  Cat,  and 
DuTUt  ft  Coll,  and  the  memben  of  that 
firm,  were  made  defendants  to  tbe  bill. 
TaMeeillo,  to  whom  the  mortgage  executed 
by  AraD  7  Lanci  in  favor  of  Dnran  &  Coll 
had  been  assigned,  was  also  joined  as  do- 
fendant,  he  being  called  upon  to  estabtisli 
the  verity  of  hie  allied  lien.  Alfredo 
Saliva,  who  was  alleged  to  be  the  attorney 
in  fact  of,  and  to  have  acted  for,  Aran  ; 
Lanci  in  the  transactions  set  out  in  the 
bill,  was  also  made  a  defendant. 

Separate  aworn  answers  were  filed  on  be- 
half of  the  membere  of  the  firm  of  Toma- 
bells  4  Company,  traveraiug  the  allegations 
of  insolvency  and  of  simulation  and  fraud, 
both  aa  respected  the  conveyance  to  Aran 
y  Lanci  and  the  mortgages  enecuted  by 
tbe  latter.  The  answers  contained  affirma- 
tive all^ations  as  to  the  good  faith  of  the 
convej'ance  to  Aran  y  Lanci,  the  adequacy 
of  the  consideration,  and  full  payment  there- 
of prior  to  the  commencement  of  suit.  The 
taking  posBesaion  by  and  the  excluaive  con- 
trol and  management  of  the  property  con- 
veyed, and  receipt  of  the  fruits  thereof  by 
(J  Aran  y  Lanci  for  his  exclusive  use  and 
*  benefit  was  also  averred.  An  ana\vet*sub- 
stantially  of  like  tenor,  also  sworn  to,  was 
filed  on  behalf  of  Aran  7  Lanci.  Juan  Coll, 
a  partner  in  the  firm  of  Duran  &  Coll,  also 
answered,  and  averred  tbe  bona  fldes  of  tlie 
mortgage  executed  hy  Aran  y  Lanei  to  his 
firm,  and  the  tranifer  thereof  made  to  Val- 
decillo. 

On  October  31,  1904,  the  firm  of  L.  W. 

6  P.  Armstrong  of  New  York  city,  unse- 
cured creditors  of  Tornabellt  &  Company, 
were  made  parties  complainant  to  tbe  bill. 
Thereafter,  Buffer  &  Sons,  a  firm  doing 
business  in  I^ndon,  England,  and  the  Caja 
de  Ahorros  de  Mayaguez,  a  Porto  Rican  cor- 
poration, as  creditors  of  Tornabells  &  Com- 
pan7,  were  also  allowed  to  intervene  and 
become  parties  complainant. 

Early  in  190G,  Tornabells  died  and  the 
cause  was  revived  as  to  him  against  bis 
widow  and  children  as  his  heirs.  In  No- 
vember of  the  same  year  Aran  7  Lanci  died, 
and  the  cause  was  revived  against  his 
wMow,  as  administratrix  of  his  estate. 
Doitteau,  the  surviving  partner  of  Torna- 
bells &,  Company,  died  on  Ji)nuar7  22,  1907, 
and  the  cause  was  revived  against  his  widow 
and  children. 

Duran  7  Cat,  an  original  defendant  to  the 
bill — in  whose  favor,  as  we  have  stated,  Aran 

7  Land  had  mortgaged  fourteen  of  tbe 
piecN  of  real  estate  for  130,000  pesos — was 
not  served  with  process  and  did  not  enter 
his  appearance.  He  also  died  during  tbe 
pendency  of  the  cause.  On  February  12, 
1IK>7,  upon  motion  of  the  complainants,  an 
eider  was  entered  diamissing  the  cause  as  to 


the  heirs  of  said  Duran  y  Cat.  "at.  tha 
ground  that  said  heirs,  being  out  ot  the  Ju- 
risdiction, and  having  entirely  disposed  of 
their  interest  in  the  cause,  are  not  indiS'' 
pensnbie  parties  thereto." 

Journal  entries  are  contained  in  the  rec- 
ord, showing  that  more  tlian  a  dozen  firms 
□r  individuals  became  additional  defend- 
ants in  tlie  cause.  The  time  when  tiiey 
came  in  and  the  nature  of  tbe  pleadings  by 
them  filed  or  the  proceedings  had  concerning 
their  rights  do  not  distinctly  appear-  It  is, 
however,  fairly  inferable  that  these  new  de- 
fendants came  in  long  after  the  commence-  ^ 
ment  of  the  suit,  either  during  or*suhBe- • 
quent  to  tbe  dilatory  and  confused  proceed- 
ings referred  to  by  the  court  in  the  excerpi 
heretofore  made  from  its  opinion,  and  ttiat 
such  defendants  asserted  rights  claimed  to 
have  been  acquired,  after  the  filing  of  tba 
bin,  in  tbe  property  affected  by  the  sul^ 
eitlier  as  purchasers  or  as  holders  of  mort* 
gage  notes.  In  tliis  connection  it  is  to  be 
observed  that  neither  when  tbe  suit  was 
coDimenced  nor  at  any  time  during  its  pro- 
gress was  the  court  requested  by  the  com- 
plainants to  award  a  cautionary  notice,  to 
be  placed  upon  the  public  records,  as  & 
means  of  warning  to  purties  who  might 
deal  with  the  property  in  controversy,  tiiu» 
preserving  against  them,  penden(«  Ute,  tbe 
rights  which  might  be  ultimately  established 
as  existing  in  the  complainants,  and  which 
would  not  have  been  preserved  by  the  mere 
pendency  of  the  suit,  unaccompanied  with 
the  allowance  and  registry  of  the  statutory 
cautionary  notice. 

Answers  or  amended  answers  were  filed 
on  behslf  of  the  widow  and  administratrix 
of  Tornabells,  and  by  the  guardian  ad  litem- 
who  was  appointed  for  hia  minor  children. 
An  answer  was  also  filed  on  behalf  of  th» 
widow  and  administratrix  and  minor  chil- 
dren of  Doitteau.  This  also  was  the  case  b» 
to  the  widow  and  administratrix  of  Aran  y 
Lanci.  These  various  answers  were  subatao- 
tiatly  in  accord  with  those  which  had  been 
previously  filed  on  behalf  of  the  original 
defendants,  except  that  in  one  of  them  thff 
prescription  of  one  year  was  pleaded.  It  i» 
inferable  from  the  record  that  at  this  stage- 
of  the  proceedings,  or,  at  all  events,  at  & 
time  not  earlier  than  four  years  after  tho 
commencement  of  the  suit,  certain  persona 
who  had  acquired  rights  in  or  to  the  prop- 
erty, either  directly  from  Aran  y  Land 
or  through  the  mortgage  executed  in  favor 
of  Duran  y  Cat  and  Duran  k  Coll,  sought  to 
enforce  their  claims  and  were  enjoined  from 
BO  doing.  At  about  the  same  time  a  ra- 
ceiver  was  appointed.  The  laoord  is  silant^ 
however,  as  to  whether  the  recdvership  was 
intended  to  apply  to  all  the  propert7  In  eon- 
troTeri7,  or  whether  the  reoaiver  attempted 
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to  take  possession  imder  hit  appointmeDt, 
jj  klthongh  it  would  seem  that  to  some  extent 

*  ha  did  M,  since  bj  the'flna]  decree  the  re- 
ceiver wu  ordered  to  uttlB  his  aecounU, 
etc 

It  came  at  last  to  paaa  in  the  apring  of 
1007  that  the  cause  was  heard  and  taken 
under  advieement.  It  was  disposed  of  in 
the  summer  of  that  year  bj>  the  entry  of  a 
final  decree  diamiaaing  the  bill,  and  was 
followed  nearly  six  months  thereafter,  on 
DecemlMr  10,  1B07,  by  the  making  of  formal 
findings  of  fact  and  eoncluaiona  of  law  ap- 
plicable thereto. 

The  facts  found  are  embraced  in  four- 
teen numbered  paragraphs.  The  first  mere- 
ly states  in  general  terms  the  filing  of  the 
bill,  makes  allusion  to  the  complicated  pro- 
ceedings which  followed,  the  dismissal  as 
to  some  of  the  defendants  (presumably  the 
heirs  of  Duran  j  Cat),  the  coming  in  of 
other  parties,  the  ultimate  joinder  of  issue, 
and  the  submission  ol  the  cause.  In  the 
second  is  stated  the  fact  that  evidence  was 
heard  on  behalf  of  the  complainant*  and  the 
BubmiHsion  of  a  motion  for  a  decree  dismiss- 
ing the  bill  on  two  grounds;  vis.,  the  fail- 
ure to  prove  the  allegations  of  the  bill  and 
the  prescription  of  one  year.  The  third 
finding  is  as  follows: 

"3.  The  domumentary  evidence  introduced 
on  behalf  of  compUinants  and  the  testimony 
of  all  the  witnesses  do  not  prove  the  allega- 
tions of  the  bill  so  as  to  entitle  the  com- 
plainants to  a  decree  in  their  favor,  de- 
claring the  conveyance  from  defendants 
Tomabella  A  Company  to  defendant  Aran, 
and  the  mortgage  from  defendant  Aran  to 
defendanta  Duran  y  Coll  and  Duran  per- 
sonally to  he  voluntary,  or  made  to  hinder 
and  delay  the  complainants  in  the  collec- 
tion of  their  debts." 

The  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  paragraphs,  in  a  summary  way, 
find  substantially,  as  we  have  stated  then, 
the  facts  concerning  the  conveyance  by 
Tomabells  &  Company  to  Aran  y  Lanci,  the 
execution  of  the  mortgages  In  favor  of 
Duran  y  Cat  and  Duran  &,  Coll,  and  the  di- 
visibility of  those  mortgages,  as  well  as  the 
fact  that  the  claims  upon  which  the  com- 
plainants sued,  although  in  existence,  were 
not  reduced  to  judgment  until  some  time 
g  after  the  execution  of  the  conveyanees  and 

*  mortgages  in  question.  In'oae  of  the  para- 
graphs it  Is  stated  that  the  property  con- 
veyed by  Tornabella  ft  Company  was  sub- 
stantially all  that  was  owned  by  the  firm 
at  the  time  of  the  conveyance,  and  that 
Duran  y  Cat  was  a  relative  of  the  senior 
member  of  Tomabells  ft.  Company.  By  the 
tenth  paragraph  it  Is  found  that  the  mort- 
gage asserted  by  the  Banco  de  Sollier  was 
one  which  Aran  y   I^jici  bad  executed  in 


favor  of  that  bank  on  one  of  the  p70perties 
acquired  by  him  from  Tornabella  ft  Com- 
pany, and  was  given  to  secure  a  debt  due  by 
that  firm  to  the  bank,  that  Aran  y  Lanci  in- 
curred no  personal  responsibility,  and  that 
ha  produced,  as  paid,  the  mortgage  note 
identified  with  the  act  of  mortgage  executed 
in  favor  ol  Duran  y  Cat,  which  had  been 
released  or  extinguished  so  far  aa  the 
particular  property  was  concerned.  The 
eleventh  paragraph  stated  that  the  mort- 
gage asserted  by  the  firm  of  Fritce,  Lundt,  & 
Company,  on  one  at  the  pieces  of  property 
conveyed  to  Aran  y  Lanci,  was  executed  by 
the  latter  in  favor  of  Fritse,  Lundt,  Si  Com- 
pany to  secure  the  payment  of  a  current 
account  for  auppliea  furnished  for  tha 
cultivation  of  properties  included  in  the 
conveyance  from  Tomabella  ft  Company  to 
Aran  y  Lanci,  and  that  previous  to  the  giv- 
ing of  the  mortgage  the  advances  made  by 
the  firm  were  secured  by  a  pledge  of  one  of 
the  mortgage  notca  executed  by  Aran  J 
Lanci  in  favor  of  Duran  y  Cat,  which,  when 
Aran  y  Lanci  mortgaged  the  proper^  in 
favor  of  the  firm  of  Fritze,  Lundt,  ft  Coat- 
pany,  was  produced  by  him  as  the  owner 
thereof  and  canceled.  In  this  case,  also,  no 
personal  responsibility  was  assumed  by 
Aran  y  Lanci.  The  twelfth  and  thirteenth 
paragraphs  state  sales  by  Aran  y  Lanci,  in 
1003  and  1905,  to  named  persona,  of  pieces 
of  the  property  acquired  by  him  from 
Tornabella  ft  Otmpany,  and  tiie  production 
by  Aran  y  Lanci,  as  extinguished  and  p*ii, 
of  the  mortgage  notes  resting  upon  th« 
property  so  conveyed,  identified  with  the 
mortgage  in  favor  of  Duran  y  Cat.  The 
fonrteenth  paragraph  simply  embraced  a 
general  statement  of  the  release  of  the 
Duran  y  Cat  mortgage  on  the  propertiea 
referred  to  in  the  tenth  to  the  thirteenth 
paragrapEiB,  inclusive,  and  that  the  mort-  t- 
gages  and  conveyances  referred  to  in'such  • 
paragraphs  "were,  in  each  and  every  case, 
duly  recorded  In  the  registry  of  property 
prior  to  any  record  in  the  registry  of  prop- 
erty of  the  judgments  obtained  by  com- 
plainants herein  against  Tomabells  ft  Com- 
pany, referred  to  in  paragraph  nine." 

f^m  the  facts  thus  found  the  court  drew 
the  following  conclusions  of  law: 

"1.  That  the  proof  on  behalf  of  complain- 
ants is  not  sufficient  to  entitle  them  to  any 
relief  under  their  bill  of  complaint 

"S.  That  there  is  not  now,  and  never  was, 
any  such  statute  in  Porto  Rico  as  the  stat- 
ute of  13th  Elisabeth  in  England,  referring 
to  fraudulent  conveyances,  because  we  have 
the  civil-law  rule  here  instead  of  the  eom- 
roon  law.  Every  state  in  the  Union  has  a 
Te.enactment  of  the  statute  of  Elizabeth  in 
some  form  or  other  among  its  laws.  In  the 
absence  of  it  there  is  no  rale  of  law  pievent- 
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ing  a  debtor,  eren  wlwn  insolTent,  for  even 
thAt  doe*  not  taka  from  him  the  power  of 
diBposition  of  hi*  proper^.  And  piying  hU 
debt!  with  it,  or  a  portion  oi  hla  debta,  and 
preferring  one  or  more  of  bie  creditors  with 
absolute  intent  to  hinder,  delaj,  or  even  to 
defeat  other  eredltora.  If  the  favored  cred- 
itor receives  no  more  than  ii  due  him,  and 
permits  the  debtor  to  secure  no  advauts^ 
to  himself,  the  transaction  will  be  upheld. 

"3.  Xhat  the  statute  of  limitaUons  ol  one 
year,  aa  fixed  hy  article  37  of  the  mortgage 
law,  is  applicable  to  anita  like  the  on 
bar. 

"4.  That  complainanta,  under  the  plead- 
Inga  and  proofs  herein,  are  not  entitled  to 
subject  the  properUea  described  in  the  bill 
of  complaint  herein  to  an;  lien,  interest, 
or  decree  by  which  the  complainanta  would 
be  entitled  to  have  the  eonv^anee  and  mort- 
fagea  described  in  aald  bill  of  oomplaint 
canceled  and  annulled  for  the  benefit  of  the 
•aid  complainanta. 

"S.  That  the  bill  of  oomplaint  should  be 
diamiased." 

These   conclusions   were   followed   by   the 
a  reproduction   of   portions  of  the  testimony 
•  to  preserve  the  right  to  review«certain  rul- 
ings of  the  court  reapecting  testimony  of- 
fered on  behalf  of  the  complainants. 

The  assignments  of  error  are  seven  in 
number.  The  aeventh  we  at  once  put  out 
4rf  view,  as  it  only  charges  generally  that 
the  court  erred  in  dismissing  the  bill  of 
eomplaJnt. 

The  sixth,  fifth,  and  fourth  oaaignraenta 
concern  rulings  aa  to  the  admisaibility  of 
testimony,  and  the  third  complains  of  the 
action  of  the  court  maintaining  the  plea  of 
prescription  of  one  year.  As  these  assign- 
ments cannot  be  disposed  of  without,  in 
some  respect,  appreciating  the  merits,  we 
temporarily  forego  considering  them. 

The  remaining  assignments,  that  is,  the 
first  and  second,  are  as  follows: 

"First,  the  court  erred  in  finding  as  mat- 
ter of  law  that  in  Porto  Rico  there  was  no 
rule  of  taw  preventing  a  debtor,  even  though 
insolvent,  from  preferring  one  creditor  over 
«thera,  with  absolute  intent  to  hinder,  de- 
lay, or  even  defeat  the  juat  claims  of  said 

"Second,  the  eourt  erred  in  finding  as 
matter  of  law,  from  the  facts  fonnd,  that 
the  above  rule  of  law  was  applicable,  and  in 
not  finding  as  matter  of  law  that  the  ap- 
plicable rule  was  that  a  debtor  could  not 
transfer  his  property  without  any  consider- 
ation, for  the  pnrpose  of  delaying  or  de- 
feating the  just  claims  of  hia  creditors." 

It  is  apparent  that  these  propositions  aa- 
«ert  that  a  tvrofold  error  was  committed: 
frst,  in  not  applying  to  the  facta  aa  found 


the  legal  principle  rightful^  applicable; 
and,  second,  by  erroneously  atatlng  the  law 
in  the  irrelevant  proposition  which  was  mis- 
takenly applied  in  deciding  the  cause.  The 
first  contention  rests  upon  the  theory  that 
the  facta  found  established  that  the  convey- 
ance and  mortgages  which  the  bill  aaaailed 
were  mere  fraudulent  aimulatlons,  and  upon 
this  assumption  inaists  that  the  case  should 
have  been  controlled  by  the  law  applicable 
to  that  state  of  fact,  instead  of  being  gov- 
erned, aa  it  woa,  by  conaidering  how  far,  oa 
a  matter  of  law,  a  debtor,  being  insolvent  * 
had  a  right,  through  a  real  ond'hona  fide  • 
transaction,  to  prefer  one  or  more  of  hia 
creditors.  But  when  the  flndinga  of  facts 
are  considered,  it  is  manifest  thai  the  prem- 
ises upon  which  the  proposition  rests  is  a 
false  one,  since  it  cannot  be  Indulged  in 
withont  disregarding  the  findings.  We  say 
this  is  manifest,  because  the  third  finding 
of  fact,  which  we  have  already  quoted,  ex- 
pressly declares  that  the  documentary  evi- 
dence introduced  on  behalf  of  the  complain- 
ants and  the  testimony  of  all  the  witnesses 
did  not  establish  that  the  conveyance  from 
Toraobells  A  Company  to  Aran  y  Land, 
and  the  mortgage  made  by  him  to  the  firm 
of  Duran  1  Coll  and  to  Dnran  y  Cat,  indi- 
vidually, ware  "voluntarily  made  to  hinder 
and  delay  the  complainants  in  the  collec- 
tion of  their  debts."  The  error  which  would 
have  resulted  from  ap[Jying  the  doctrine 
applicable  to  a  mere  simulated  transfer  to 
a  case  where  the  findings  eatablislied  that 
simulation  was  not  shown  is  self-evident. 
This  result,  which  necessarily  arises  from  a 
consideration  of  the  mere  text  of  the  third 
finding,  is  also  demonstrated  if  that  find- 
ing be  contemplated  In  the  light  of  the  is- 
sues  which  the  cause  presented  in  conneo- 
tion  with  the  other  findings  and  alt  the 
conclusions  of  law  which  were  deduced  there- 
from and  applied  in  deciding  the  cause. 
The  essential  charge  which  the  eompldnt 
made  was  the  fraudulent  and  simulated 
character  of  the  conveyance  and  mortgages 
which  were  assailed.  That  issue  was,  there- 
fore, the  controlling  question  to  be  decided. 
Considering  the  findings,  as  we  have  pre- 
viously fully  stated  them,  it  [s*  we  think, 
clear  that  the  third  finding  was  intended 
fay  the  court  as  a  statement  of  Its  conclu- 
sion of  fact  as  to  that  controlling  issue,  and 
that  the  first  conclusion  of  law  which  the 
court  stated,  that  la,  the  insufSciency  of  the 
proof  to  justify  recovery  by  the  complain- 
ants, was  intended  as  the  legal  resultant  of 
the  finding  which  had  established  that  there 
had  been  a  failure  to  prove  the  charge  of 
simulation. 

We  think  It  is  also  clear  that  the  second 
proposition  of  law  which  the  court  an- 
nounced, that  Is,  the  right  of  a  debtor  un- 
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e  der  the  Porta  Rloo  Uw,  although  ioBolvent, 

f  to  give  a*preference,  lu  no  way  detracted 
from  or  modified  the  previoua  flndtng  and 
Muclualon  u  to  tfas  abtenee  of  proof  o( 
almulation  or  purpose  to  hinder  and  d«la; 
oreditors  in  the  convejance  from  Torna- 
bells  k  Company  to  Aran  y  Lanei  and  the 
Duran  j  Cat  and  the  Duran  ft  Coll  mort- 
gage, but  was  solely  intended  as  responsive 
to  the  findings  in  other  respects.  That  is 
to  say,  we  think  the  second  finding  of  law 
vas  responsive  to  the  facts  found  in  the 
paragraphs  other  than  number  three,  which 
tended  to  establish  that,  even  although  the 
■ale  from  Tornabells  &,  Company  to  Aran  y 
lAnei  vaa  not  simulated,  and  not  intended 
to  hinder  and  delay  creditors,  nevertheleaa 
Aran  y  Land  had  discharged  a  portion  of 
the  credit  price  which  he  bad  agreed  to  pay 
by  making  payments  to  third  persons,  cred- 
itors of  the  Arm  of  TomabelU  &  Company, 
In  extinguishment  of  the  indebtedness  of 
the  Arm  to  such  creditors,  and  thus,  to  the 
extent  of  lueh  payments,  preferring  the  cred- 
itors  paid  out  of  the  price  due  to  Torna- 
bells t  Company  aa  the  result  of  the  sale. 

Indeed,  unless  the  appreciation  which  we 
have  just  made  of  the  finding*  and  the  con- 
elusions  of  law  deduced  theTetTom  be  cor- 
rect, it  would  cause  the  findings  of  fact  to 
be  absolutely  silent  on  the  issue  of  simula- 
tion, although  that  iisus  was  the  control- 
ling one  in  the  cause, — an  issue,  indeed,  bo 
essential  that  it  Is  impossible  to  conceive 
that  the  cause  could  have  been  disposed  of 
on  its  merits  without  a  finding  on  the  sub- 
ject. But  if  the  findings  could  be  thus  en- 
visaged, the  inquiry  would  be  at  once  sug- 
gested whether  they  were  not  so  manifestly 
irresponsive  to  the  case  as  made  by  the 
pleadings  and  to  the  facts  necessarily  in- 
volved in  the  decision  rendered  as  to  cause 
them  to  be  no  findings  at  all,  and  therriore 
to  require  at  our  hands  an  affirmance  of 
the  judgment  because  of  the  substantial  ab- 
sence of  any  finding  to  enable  us  to  review. 
Gray  v.  Howe,  108  U.  8.  12,  27  L.  ed.  634, 
1  Sup.  Ct.  Rep.  I3S.  Concerning  this  sug- 
gestion, however,  we  express  no  opinion, 
■inoe  we  do  not  consider  that  the  findings 
■ra  of  the  unsubstantial  and  irrelevant 
oharacter  which  would  result  from  attrib- 
uting to  them  the  construction  contended 

3  for  by  the  appellants. 

*  *Our  concluaion  that  Uia  findings  of  fact 
exclude  the  contention  concerning  the  simu- 
lated character  of  the  assailed  contracts 
renders  It  unnecessary  to  review  the  au- 
thorities cited  in  argument  1a  establish  the 
proposition,  which  is  not  challenged,  tba^ 
under  the  law  of  Porto  Rico,  creditors  pos- 
■eas  the  right  to  set  aside  mere  fraudulent 
ftnd  simulated  contracU  or  conveyances 
Blade  by  their  debtor  to  or  in  favor  of  an 


interposed  person,  in  order  to  place  the 
property  of  the  debtor  apparently  in  the 
name  or  under  the  control  of  such  person 
for  the  purpose  of  defeating  creditors. 

The  substantial  foundation  upon  which 
the  cause  was  based,  that  is,  the  issue  as  to 
the  simulation  of  the  conveyance  to  Aran  y 
Lanci  and  the  mortgage  to  Duran  y  C^ 
and  the  firm  of  Duran  &  Coll  being  dis- 
posed of,  the  remaining  contentions  are  free 
from  difficulty.  We  say  this  because,  al- 
though it  is  elaborately  insisted  that,  put- 
ting the  question  of  simulation  out  of  view, 
the  court  was  wrong  in  its  wcond  legal  con- 
clusion to  the  effect  that  the  law  of  Porto 
Rico  did  not  avoid  a  real  and  otherwise 
valid  contract  merely  because  its  result  wa* 
to  prefer  one  or  mors  creditors  of  the  debt- 
or making  the  contract,  we  think  such  con- 
tention is  shown  by  the  record  to  be  an 
afterthought,  or,  if  not,  is  unsupported  by 
the  provisions  of  law  which  are  cited  to 
maintain  it  An  afterthought  because  the 
entire  theory  of  the  bill  was  opposed  to  the 
conception  that  the  assailed  transactions 
merely  embodied  preferences  giving  rise  to 
a  revocatory  action,  that  is,  merely  to  hav* 
an  otherwise  valid  oontract  revoked.  In- 
deed, it  is  difficult  to  imagine  that  the  ac- 
tion In  any  aspect  wa*  considered  as  but 
revocatory  in  character,  when  it  is  Iwme  in 
mind  tbs^  although  the  mortgage  in  favor 
of  Duran  y  Cat  covered  fifteen  piecea  ot 
real  estate  securing  130,000  pesos,  he  was 
not  served  with  process,  and  after  his  death, 
on  motion  ot  the  complainants,  the  cause 
was  dismissed  as  to  his  heirs,  upon  the  the- 
ory that  they  had  no  Interest  in  the  result. 
We  say  that  the  contention  as  to  preference, 
if  not  an  afterthought,  is  unsupported  by  § 
the  provisions  of  law  relied  upon,* since* 
those  which  are  referred  to  plainly  relate 
to  cases  of  simulation,  and,  even  if  applica- 
ble to  a  question  of  preference,  tend  to  sup- 
port the  view  stated  by  the  court  in  its  sec- 
ond eonclusion  of  law.  For  instance,  the 
military  order  of  March  S,  180B,  deals  with 
simulated  transfers,  and,  when  its  context 
is  considered,  we  think  also  concerns  alone 
sales  made  seemingly  for  cash,  and  there- 
fore, for  a  twofold  reason,  is  inapposite  to 
the  question  of  mere  preference  arising  from 
a  contract  for  a  legal  consideration,  al- 
though not  immediately  payable  In  cash. 
Bo,  also,  the  general  provisions  of  article 
1101  of  the  Civil  Code,  providing  that  those 
who  fraudulently  neglect  to  fulfil  their  obli- 
gations are  liable  in  damages;  those  of  ar- 
ticle 127S,  declaring  that  contracts  without 
a  consideration,  or  with  illicit  eoniidera- 
tion,  can  have  no  legal  effect;  and  the 
terms  of  article  1276,  providing  that  the 
statement  of  a  false  eonsideratlod  la  eon- 
tracts  shall  reader  them  void,  nnlaas  it  be 
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proreti  that  the;  wen  bued  on  another  and 
Iloit  oonaideration, — ma;  ba  put  out  of  view, 
•ince  the;  aitnpl;  aanounee  undisputed  prop- 
Mltiona  of  law  which  are  not  iovolved  in 
the  case  betoTO  ua,  and  which  are  not  dis- 
puted b;  anyone.  And  a  like  reason  is 
also  adequate  to  dispose  of  the  contention 
based  upon  the  third  paragraph  of  article 
1291  of  the  Civil  Code,  which  embraces  in 
tb«  enumeration  of  contracts  which  may  be 
rescinded,  "those  e.iccuted  in  fraud  of  cred- 
itors, when  the  latter  cannot  recover  in  any 
«ther  manner  what  is  due  them."  We  aay 
this,  since  this  provision  clearly  limits  tlie 
right  of  the  creditor  to  rescind  to  ca»es 
where  he  cannot  otherwise  recover  hia  debt 
without  resorting  to  an  action  for  reBcia- 
■ion,  and  even  in  such  case,  only  confers 
■neh  right  where  the  contract  sought  to  be 
rescinded  is  one  which  is  in  fraud  of  his 
rights.  To  contend,  as  is  in  effect  done  in 
tiie  argument  at  bar,  that  the  article  gives 
to  a  creditor  a  right  to  sue  to  rescind  any 
«ontract  made  by  his  insolvent  debtor,  sim- 
ply because,  without  rescission,  the  cred- 
itor cannot  otherwise  recover  his  debt,  is  to 
distort  the  clause  by  misconceiving  its  ob- 

■  Tloua  meaning.     The   power  to  seek  rescis- 

■  sion  being  thus'limited  to  contracts  which 
SLr«  in  fraud  of  tbe  rights  of  the  creditor, 
ths  question  is.  Did  the  court  below  err  in 
holding  that,  under  the  law  of  Porto  Rico, 
contracts  made  by  an  insolvent  debtor  which 
were  Dot  fraudulent  simulations,  because 
aado  upon  adequate  consideration,  are  not 
snsceptihle  of  being  rescinded  merely  because 
there  execution  operated  a  preference  in  fav- 
or of  «  creditor  f  We  are  cited  to  no  express 
provision  of  the  local  law,  or  referred  to 
any  decision  so  interpreting  that  law,  and 
we  think  on  analysis  of  the  provisions  of 
the  local  law  relied  upon  for  the  purpose 
oi  inferentially  showing  that  the  court  be- 
low erred,  clearly  not  only  do  not  support, 
but  refute,  the  contention  we  are  consider- 
ing. Thus,  the  provision  expressly  autbor- 
Inng  the  right  to  rescind  payments  made 
ij  an  insolvent  debtor  on  account  of  obliga- 
tions which,  at  the  time  of  making  the  pay- 
ments, the  debtor  could  not  be  compelled  to 
make  (Civil  Code,  art.  1292),  plainly  im- 
port the  validity  of  such  a  payment  under 
«tber  circumstances.  So,  also,  tbe  provi- 
•lon  creating  a  presumption  of  fraud  as  to 
Alienations  for  valuable  consideration,  made 
by  an  Insolvent  debtor  against  whom  a  con- 
demnatory judgment  has  been  rendered  or  a 
writ  of  seizure  of  property  has  been  issued 
(Civil  Code,  art.  12S7},  also  gives  rise  to 

the  Inference  that  where  these  circumstances 
do  not  exist  the  contrary  rule  would  apply. 
And  the  infereneea  which  are  deducible  from 
flie  text  of  the  Code  are  cogently  fortified  by 
«  eoosideration  of  the  mortgage  law.    Thus, 


I  while  the  law  containa  an  enumeration  of 

the  suits  which  may  be  brought  for  the  re- 
scission of  conveyances  made  for  the  pur 
pose  of  defrauding  creditors,  and  includes 
those  made  without  consideration  when  the 
third  person  n-as  a  party  to  the  fraud 
(mortgage  law,  arts.  38  and  37),  it  does 
not  mention  the  ease  of  a  mere  preference 
resulting  from  a  contract  made  for  an  oth- 
erwise valuable  consideration.  So,  also,  in 
article  30,  the  conveyance  without  consid- 
eration to  defraud  creditors  Is  expressly 
limited  to  those  where  "there  was  no  price 
or  its  equivalent,  or  any  pre-existing  obli'  ■« 
gation  which  had  fallen'due," — an  affirm-  • 
ative  prohibition  which  would  seem  neces- 
sarily to  exclude  a  right  to  rescind  a  con- 
tract because  of  mere  preference,  where 
there  was  a  price  or  its  equivalent,  or  where 
the  consideration  was  a  pre-existing  obli- 
gation which  had  fallen  due. 

Ths  foregoing  eonalderations  cause  It  to 
be  unnecessary  to  pass  on  the  error  wbteh 
it  i*  alleged  was  committed  in  maintaining 
the  plea  of  prescription  of  one  year.  It  r»> 
mains,  therefore,  only  to  dispose  of  the  er- 
rors  based  upon  the  action  of  the  court  In 
disposing  of  objection!  to  testimony.  They 
relate  to  two  subjects;  the  Srst,  to  objee* 
tions  made  to  the  admissibility  of  tbe  tee- 
timony  of  Mr.  Cornwell,  one  of  the  attor- 
neys of  record  of  the  complainants,  con- 
cerning statements  made  to  him  by  mem- 
bers of  the  firm  of  Tomabella  ft  Company 
in  reference  to  their  intention  to  diiposa 
of  or  mortgage  their  property,  and  the  oth- 
er, to  the  testimony  of  the  tame  witness 
concerning  statements  made  to  him  by  the 
widow  of  Tomabells  after  the  death  of  her 
husband,  and  during  the  pendency  of  the 
cause,  as  to  alleged  conversations  had  by 
her  with  her  husband,  tending  to  show  sim- 
ulation of  tbe  contracts  which  were  as- 
sailed. To  pass  upon  the  contentions  on 
these  subjects,  a  statement  of  what  trans- 
pired at  the  time  the  evidence  in  question 
was  proffered,  and  of  the  action  of  the 
court  thereon,  is  essential.  While  testimony 
was  being  taken  in  open  court,  Mr.  Corn- 
well,  one  of  the  attorneys  for  the  com< 
ptainants,  was  olTered  as  a  witness  on  their 
behalf.  It  developing  at  once  from  the 
questions  put  to  him  that  the  purpose  was 
to  draw  from  the  witness  statement*  made 
to  him  by  the  memnen  ot  the  firm  of  Tor- 
nabells  &  Company  shortly  before  ths  as- 
sailed conveyance  and  mortgage  were  exe- 
cuted, abjection  was  made  that  such  state- 
ments were  incompetent,  because,  at  the 
time  tbey  were  made,  Comwell  was  the  at- 
torney for  tbe  firm  and  its  members,  and 
therefore  the  statements  were  not  admi*si< 
ble,  because  privileged  eommuntca  tions. 
Thereupon  the  examining  oouiuel,  while  not 
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denying  tlimt,  Kt  tb«  Uni«  tbe  HtaUmenU 
M  were  mftde,  the  relation  ot  attorney  and 
■  client  existed,  iuBisted  that  the  •statements 
were  «dmiBaible,  because  their  charactar 
was  such  as  to  cause  them  to  be  outside  of 
the  pTiTilege.  The  court  declaring  that  it 
would  reserve  its  ruling  on  tbe  objectli 
until  it  hod  an  opportunitj  to  examine  t! 
subject  during  tbe  noon  recess,  the  ezai 
ination  of  the  witness  proceeded  for  the 
purpose  of  showing  hia  profesaional  rela- 
tion to  the  firm  of  TornabellB  &  Company 
At  tbe  time  of  tbe  maldng  of  the  Htatemeuta. 
When  the  court  convened  aft«r  tbe  reeeas, 
the  Bubject  of  the  admiaaibility  of  the  of- 
fered testimonj  waa  at  once  token  up.  The 
Murt  intimating  doubt  on  the  subject,  the 
eonnael  making  tbe  objection  declared  that 
lie  had  witneasea  present  by  whom  he  ex- 
pected to  prove  that  Mr.  Comwell  not  only 
WM  the  confidential  legal  adviser  of  Tor- 
nabella  ft  Company  at  the  time  the  state- 
ments were  mode  to  him  concerning  which 
it  was  desired  to  question  him,  but  that  he 
continued  to  act  for  that  firm  as  their  at- 
torney after  the  assailed  contracts  made 
np  to  the  time  of  the  bringing  of  this  suit. 
Answering  this  statement,  the  counsel  for 
eomplainants  declared  that  his  position  was 
that  the  offered  proof  was  irrelevant  in 
view  of  the  ruling  in  Dent  v.  Ferguson,  132 
U.  S.  60,  33  L.  ed.  242,  10  Sup.  Ct.  Rep.  13, 
to  tbe  effect  that  the  privilege  did  not  ex- 
tend to  statements  made  by  a  client  to  his 
attorney,  of  the  intention  of  the  client  to 
Mmmit  k  fraud.  The  court  then  announced 
•■  follows:  "I  am  going  to  permit  Mr. 
Comwell  to  testify,  reserving  the  right  to 
■ee  what  it  ia,  giving  to  all  the  counsel  a 
right  to  except."  Upon  this  announcement, 
eounsel  for  the  defendants  insiated  upon 
being  permitted  to  call  witnesses  to  eatab- 
lieh  the  existence  of  the  professional  rela- 
tion of  the  witneu  with  the  Arm,  aa  pre- 
rioualy  stated,  and  proceeded  to  do  so. 
After  testimony  had  been  given  and  docu- 
mentary evidence  introduced  without  objec- 
tion, tending  to  show  the  existence  of  the 
relation  of  attorney  and  client  between  the 
witness  and  the  firm  of  Tomobella  &  Com- 
pany, In  accordance  with  the  previous  dec- 
laration aa  to  what  waa  proposed  to  be 
proven  on  that  subject,  tbe  court  inter- 
rupted th*  taking  of  the  t«atimony  as  fol- 

« 

>  'Tbe  oonrt:  It  doeant  change  the  court's 
mind  as  to  admitting  tbe  testimony  in  the 
way  It  Intimates.     It  will  let  it  In. 

Mr.  Dexter:     I  desire  to  except  againat 
that  ruling. 

The  court:    Qive  on  exception  to  all  oonn- 
Bfi]  that  wish  it. 

Mr.    Dexter:      I   want   my   objection    to 


clearly  appear:  (I)  It  Is  incompetent  be- 
cause of  the  relation  of  attorney  and  cli- 
ent; (2)  it  is  incompetent  under  tbe  United 
States  statute;  and  (3)  because  of  the  par- 
ty being  dead. 

Mr.  Boermon:  I  want  an  exception  to 
every  question  given. 

The  witness  Comwell  was  then  recalled 
and  was  fully  examined  and  cross-exam- 
ined, not  only  in  regard  to  tbe  alleged  state- 
mente,  but  aa  to  his  profesaional  relations 
with  theflrmofTomabcliaA  Company  when 
the  statements  as  to  which  he  testified  were 
made,  and  thereafter  up  to  or  nearly  about 
the  time  of  the  bringing  of  this  suit. 

Beyond  question,  the  testimony  estab- 
lished that  the  witness  had  been  Uie  confl* 
dential  legal  adviaer  of  the  firm  of  Toma- 
bells  &  Company  up  to  and  at  the  time  when 
the  statements  as  to  which  he  testified  wera 
made.  Without  reproducing  tbe  testimony 
as  to  the  statements,  we  think  it  sufSces  to 
say  that,  on  the  examination  in  chief  of  the 
witness,  he  repeated  a  conversation  had 
with  both  members  of  Tornabells  &,  Com- 
pany a  short  while  before  the  making  of 
the  conveyance  to  Aran  y  Lanei  and  the 
mortgage  by  the  latter  of  the  property, 
which  conversation  was  occasioned  by  ths 
fact  that  the  members  of  tbe  firm  called 
upon  tbe  witness  as  their  legal  adviser, 
either  to  consult  him  or  to  state  to  him  tbe 
purpose  of  the  firm  to  convey  or  mortgage 
ite  property,  and  that  the  witnesa,  on  his 
examination,  stated  that  be  construed  the 
statemente  made  to  him  by  his  cliente  ■■ 
unfolding  a  purpose  on  their  part  to  makv 
a  simulated  transfer  of  their  property  to 
defraud  their  creditors,  and  that  be,  the 
witness,  declared  be  could  not  represent 
them  in  the  matter  or  have  anything  to  do 
with  it.  The  second  statement  testified  to 
a  conversation  had  with  Doitteau,  one  of  ^ 
the  members  of  the  firm,  aftei*the  assailed  ■ 
conveyance  and  mortgage  had  been  put  upon 
the  record,  which  tbe  witness  considered 
was  on  admission  by  Doitteau  of  the  fraud 
and  an  explanation  on  the  ground  that  be 
consented  to  it  because  of  the  infiuence  of 
bis  partner,  Tornabells.  Tt  is  also  true, 
however,  that  the  stetemente  made  by  the 
witness  on  cross-examination  tended  to  qual- 
ify the  impression  as  to  tbe  conversation 
resulting  from  his  statements  in  chief,  and 
to  indicate  that  the  purpose  of  the  mem- 
bers  of  the  firm,  as  disclosed  by  them  in  the 
conversation,  was  either  to  sell  or  mort- 
gage their  property  in  order  to  raise  money 
to  apply  to  their  debte,  and  that  the  wit- 
ness thought  that  this  purpose  was  illegal, 
because  it  was  intended  with  tbe  funds 
which  might  be  raised  to  prefer  partienlar 
creditors.     It  was  esUblished  that,  at  Om 
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time  of  the  flrtt  eoDvariatioD,  the  witnesi, 
although  the  ftttornej  of  the  firm,  had  to 
ita  knowledge  the  claim  o(  one  of  its  cred- 
itora  in  hia  hand«  profeMiouall]'.  It  was 
also  stated  that  aftei  the  oonTersations 
above  referred  to,  and  after  the  witness 
had  knowledge  of  the  existence  of  the  as- 
sailed conTey&nce  and  mortgage,  he  contin- 
tied  hotb  to  have  personal  and  profeaaional 
relations  with  the  firm.  He  brought  a  num- 
ber of  suits  in  its  behalf  during  the  two 
years  which  elapsed  between  the  making  of 
the  assailed  conveyance  and  mortgages  ai 
the  bringing  of  this  suit.  In  fact,  the  claim 
which  was  in  the  witness's  hands  at  the 
time  of  the  conversation  with  the  members 
of  the  firm  was  some  time  afterwards 
merged  to  judgment  by  a  confeasic 
membera  of  the  firm,  which  was  written  in 
the  office  of  the  witness  bj  one  of  his  asso- 
ciates. Precisely  when  the  witness  became 
the  counsel  for  alJ  the  complainants  does 
not  exactly  appear,  but  eertjiin  is  it  that 
he  stated  in  bis  testimony  that  he 
receive  a  large  contingent  fee,  amounting 
in  several  of  the  cases  to  50  per  cent  of  the 
amount  recovered.  The  case,  as  we  have  at 
the  outaet  said,  was  decided  some  months 
after  its  submission,  and  six  months  there- 
after  the  statement  of   facta  to   which 

*  have   referred,   accompanied    with    extracts 

*  from  the  evidence,  was'eerti&ed  by  the 
court.  After  reproducing  in  the  statement 
the  extracts  from  the  testimony,  the  court 
•aid: 

"Ai  appeara  from  the  above,  the  court 
tentatively  allowed  the  foregoing  evidence 
of  said  witness  Cornwell  to  be  admitted, 
btit  subsequently,  upon  the  consideration  of 
the  testimony  as  a  whole,  and  upon  making 
Ita  findings  of  fact  and  law,  and  rendering 
its  decision  herein,  the  court  did  determine 
and  rule  tiiat  the  defendants'  objections  to 
the  testimony  of  said  witness  Cornwell,  in 
•0  far  as  same  related  to  conversations  be- 
tween said  witness  and  Joaquin  Tornabells, 
Carlos  Doitteau,  and  Luis  Aran,  should  be 
sustained  and  said  testimony  excluded,  be- 
oanfe  the  plan  outlined  by  said  Tornabells 
during  said  conversation  did  not  constitute 
a  fraud  upon  creditors  under  the  laws  of 
Porto  Rico  at  that  time  in  force,  hence,  the 
privil^ie  existing  aa  to  confidential  commu- 
nications between  attorney  and  client  waa 
applicable  thereto;  and  further,  because 
such  testimony  involved  admissions  of  a 
dead  man  against  the  interests  of  his  own 
heirs,  who  are  parties  to  the  suit." 

It  is  upon  this  statement  that  the  con- 
tention is  based  that  the  court  illegally  re- 
jected the  testimony  of  the  witness  Corn- 
well.  But,  when  the  statement  is  accu- 
rately considered,  it  appears  that,  instead 
of  rejecti""  the  test ■-■ony,  the  court  weighed 
20  8.  0.-28. 


and  considered  it,  and  but  declared  tliat  on 
its  face  it  did  not  tend  to  tetablish  a  fraud 
within  the  meaning  of  the  Porto  Rico  law, 
and  hence,  that  the  statements  were  privi- 
leged. As  the  fraud  on  the  part  of  tha 
firm  of  Tornabells  &  Company  which  waa 
charged  in  the  bill,  and  the  fraud  which 
it  was  insisted  was  demonstrated  by  tha 
statements  mads  to  the  witness,  were  in 
substance  one  and  the  same,  it  necessarily 
follows  that  the  finding  of  the  court,  that 
the  statements  testified  to  did  not  tend  to 
show  the  fraud  which  it  was  asserted  they 


did  show,  1 


n  of  the  c 


elusion  of  the  court  upon  the  facts  involved 
in  the  merits  of  the  controversy,  and  there- 
fore is  embraced  in  its  finding  of  fact,  which 
we  may  not  review.  If,  however,  we  could 
otherwise  consider  the  action  of  the  court, 
we  are  constrained  to  say,  upon  an  exam-  a 
ination  of  tbe'testimony  of  the  witness,? 
mads  part  of  the  certificate,  that  we  think 
the  court  was  right  in  concluding  that  the 
testimony  did  not  establish  a  sufficient  foun- 
dation to  relieve  the  witness  from  the  ob- 
ligation resting  upon  him  as  the  result  of 
his  professional   relations. 

The  error  which  it  is  insisted  the  court 
committed  as  to  ths  statements  o(  the  wid- 
ow of  Tornabells  need  only  be  briefly  no- 
ticed. In  the  course  of  his  examination, 
the  witness  Cornwell  was  asked  concerning 
statements  made  to  him  by  Mrs.  Tornabells 
of  conversations  which  she  stated  she  had 
with  her  husband,  tending  to  show  that  the 
assailed  contracts  were  simulated,  the  state- 
ments to  the  witness  having  been  made  after 
the  death  of  Mr.  Tornabells.  In  referenca 
to  the  motives  which  induced  Mrs.  Torna- 
bells to  make  to  him  the  statements  about 
which  the  witness  was  asked,  he  said  that 
she  represented  herself  to  be  in  great  pe- 
cuniary distress,  and  waa  desirous  of  as- 
certaining whether  she  and  her  children 
could  not  in  some  way  be  benefited  if  tha 
pending  suit  assailing  the  conveyance  and 
mortgage  of  the  property  was  successful. 
Indeed,   on   cross-examination,   the   witness 

Q.  Is  it  a  fact,  Mr,  Cornwell,  that  a  eon- 
tract  waa  made  between  your  firm  and  this 
an  to  give  her  either  money  or  prop- 
erty: 

A.  If  it  was,  it  was  made  afterwards  by 
Judge  Pettingill  and  Mr.  Horton. 

Q.  I  am  asking  you  if  it  was. 

A.  I  don't  know.  I  am  out  at  the  mill 
the  most  of  the  time. 

On  objection  being  made  to  the  witness 
testifying  to  the  statements  of  Mrs.  Torna- 
bells OS  to  the  conversations  with  her  de- 
ceased husband,  tha  court  declared  that  Um 
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objeetioa  would  be  OTeiruUd  pro  forma, 
with  a  right  to  BUBtam  ft  later,  and  piTe 
eounMl  for  the  defendants  an  exception. 
Thereupon  the  couukI  for  the  eomplainuits 
declared  ib  followB: 

"I  waot  to  get  on  the  record  that  It  it 
g  not  Glaimed  b;  the  complainants  that  thii 
•  statement,  vhatevcr  it  may  be,  madetbj  the 
widow  of  Tornabells  as  a  defendant  in  thii 
caM,  binds  anj  defendant  or  ie  admiBsibli 
against  anj  defendant  except  herself  and 
the  minor  children  whom  she  represents." 

After  this  declaration,  tbe  witness  testi 
fled  as  to  tbe  statement*  made  to  bim  by 
Mrs.  Tornabells  concerning  conTcrsations 
with  her  husband,  the  substance  of  which 
tended  to  show  that  the  assailed  eontraets 
were  fraudulent  simulations.  Although  thi 
testimony  was  thus  in  the  ease  when  it  wai 
submitted  to  tbe  court  for  decision,  In  iti 
WrtiScate  appended  to  the  statement  of 
facts  to  which  we  have  already  referred, 
the  court  said  that.  In  disposiuf;  of  the 
«ase,  it,  in  effect,  concluded  that  the  state- 
ment* by  Mrs.  Tornabells  a*  to  the  conversa- 
tions with  her  husband  were  inadmissible, 
because  they  were  hearsay,  Mrs.  Tomabelli 
not  having  been  called  a*  a  witness,  and  be- 
cause, in  any  event,  it  was  incompetent  to 
MtabJish  the  want  of  good  faith  in  written 
eontracts  made  by  a  deceased  person  by 
peating  conversations  had  with  him  during 
his  lifetime.  Conceding  that  the  action  of 
tlie  court  can  be  construed  a*  indicating 
that  it  rejected  the  testimony  instead  of 
aimply  weighing  it,  and  found  it  insufD- 
eient  to  prove  the  allied  fraud,  we  think 
it  suffices  to  say,  without  further  elabora- 
tion, that  the  reasons  stated  by  the  court 
are,  on  their  face,  adequate  to  sustain  its  eon- 
eln^oD.  Besides,  as  the  testimony  of  tbe  wit 
ness  Corn  well  concerning  tbe  statements 
made  by  tbe  widow  Tornabells  was  offered 
only  a*  against  her  and  her  children,  and 
not  against  the  other  defendants,  it  clearly 
nmlts  that  no  prejudicial  error  could  In 
any  event  have  resulted  from  the  ruling, 
areu  on  the  hypothesis  that  tbe  administra- 
trix was  competent,  by  a  mere  admission, 
to  injuriously  affect  the  estate  of  her  minor 
children,  which  the  court  made,  in  view  of 
ita  finding  as  to  the  rights  of  the  other  de- 
fendants. 
AfBrmed. 
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— EBBOa    TO     ClBCUlT     COUBT—JUBISDIO- 

TiON  Below. 

J.  The  contention  thnt  under  U.  8.  Her. 
Btat.  I  l't-12,  art.  62,  U.  S.  Comp.  Stati 
IHl,  p-  BS7,  a  court-martial  has  exclusive 


Oct.  Ton, 

I  Jurisdiction  over  the  crimes  committed  by  a 
military    officer    which    are    cofpiiiable    by 

I  courts-Riartial  under  the  provisions  of  tbat 
article,  is  too  clearly  unfounded  to  serve  as 
the  basis  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court,  to  review  a  conviction 
in  a  circuit  c«urt. 

Ba,  Note.— F^  otlsr  cues,  ■»  Ooarts.  C*nL 

n  iDZz-icegr   Dec  Dif.  i  sse.*] 
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— EHKOa   TO    ClBCUlT   COL'BT— I'aiVOLODB- 
REB8   OF  FEDEBAL   QUEBTlOIf. 

2.  Tbe  claim  thut  power  of  legislation  is 
unconstitutional Iv  delegated  to  ttie  state 
legislature*  by  tiie  net  of  July  7,  1898  (30 
Stat  at  L.  717,  chap.  97S,  U.  S.  Comp. 
Stat.  1901,  p.  3052),  §  2,  adopting  such  pun- 
ishment for  offenses  committed  in  places 
under  the  exclusive  jurisdiction  and  control 
of  the  United  States  as  the  laws  of  the 
state  in  which  such  places  are  situated  "now 
provide"  for  a  like  offense,  tbe  punishment 
therefor  not  being  otherwise  provided  lor 
by  any  law  of  tlie  United  States,  is  too 
clearly  unfounded  to  serve  as  the  basis  of  a 
writ  of  error  from  a  Federal  Supreme  Court 
to  a  circuit  court. 

[Ed.  Note— For  other  cases,  in  Courta,  CsnL 
Dlr  19  1DS-I02ft:    Dec.  Dl|.  1  SH.*] 

(Xo.  730.] 


JN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  conviction  of  a 
military  officer  for  embeMlenient  and  pre- 
senting false  claims  upon  the  United  Statea. 
Disiiiifsed  for  want  of  jurisdiction. 

See    same   case   below   on   demurrer,   174 
Fed.  IGl,  ]G3. 

Statement  by  Mr.  Chief  Justice  Fallen 

Three  indictments  were  returned  against 

plaintiff  in  error  by  the  grand  jury  in  tba 

southern  district  of  New  York.    In  the  flrat 

aid   indictments   he   was   charged   witk  S 
the* embezzlement  of  certain  personal  prop-  • 

ty  of  tbe  cadets  at  tbe  United  Statea 
Military  Academy,  upon  a  govemmsnt 
reservation,  to  wit,  ttie  West  Point  Mili- 
tary Reservation,  in  the  southern  district 
of  New  York,  in  violation  of  S  6391,  Ra- 
ised Statutes,  as  amended  by  the  act  of 
July  7,  18D8  [30  Stat,  at  L.  717,  chap.  678, 
U.  8.  Comp.  SUt.  1901,  p.  3652],  and  of 
%%  52S  and  S31  of  the  New  York  Penal  Code. 
In  the  second  indictment  he  was  charged 
with  making  and  presenting  to  an  officer  of 
the  Army,  tor  approval,  false  claims  upon 
the  government  of  the  United  States  for 
supplies  furnished  to  the  cadet  mess  at  West 
Point,  in  violation  of  S  5)38,  Revised  Stat- 
(U.  8.  Comp.  Stat.  lOOl,  p.  3674); 
in  the  third  indictment,  be  waa  cliarged 
making  and  presenting  to  an  officer  of 
the  Army,  for  approval  and  for  pajment,  a 
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falw  oUim  upon  the  United  State*  War  De- 
partmeat,  and  upon  the  tTeasurer  of  the 
United  Statea  Militarf  Aeadsmjr  In  rlola- 
tion  of  I  S43B,  Revised  Statutei. 

Demurrert  to  the  iodictmenta  were  orer- 
mled  end  they  vere  then  cODBolidat«d.  The 
fint  of  laid  iadictmenta  contained  six 
counts,  in  three  of  which  plaintiff  in  error 
was  charged  with  grand  larceny  in  the  «ee- 
ond  degree,  under  the  Kew  Tork  Penal  Code, 
and  in  the  other  three  be  was  charged  with 
embezslement  of  the  same  fundi,  in  Tiolatlon 
of  the  New  York  Penal  Code;  but  the  Sret 
three  of  aaid  eounta  were  nolle  proMed. 
The  defendant  thereupon  pleaded  guilty  to 
all  three  of  the  indletinenta;  but  before  judg- 
ment wai  pronounced,  he  moved  in  arreat  of 
judgment,  the  ground!  of  hii  motion  being 
aa  loUowa: 

"1.  BecauM  the  eaid  fourth,  fifth,  and 
•Ixth  counts  of  the  indictment  again  at  the 
aaid  defendant  for  grand  larcen;  under  S  S, 
chapter  ST6,  act  of  July  T,  1898,  to  and  of 
which  the  defendant  pleaded  and  wai  found 
guilty,  do  not,  nor  does  any  one  of  the  laid 
counts,  charge  a  criminal  offenee  under  the 
Uwa  of  the  UniUd  SUtei. 

■%  Becauae  the  aaid  i  2,  chapter  676,  of 
aa  act  of  Congresa  approved  July  7,  18D8, 
•nUtlcd,  'An  Act  to  Protect  the  Harbor  Da- 
feniea  and  Fortiflcationa  Constructed  or 
Uasd  bf  the  United  Statea  from  Malicious 

ri  Injury,  and  for  Other  Purposes,'  is  nneou- 

S  atitnUonal  and  void. 

>  *"3.  Becanse,  by  the  Conititntion  and  the 
law*  of  the  United  Statea,  this  court  here 
haa  no  jurisdiction  of  the  offense  alleged  to 
have  been  committed  by  this  defendant  in 
said  fourth,  fifth,  and  sixth  counts  of  the 
•aid  indictments,  becauae  he  says  the  said 
I  t,  chapter  B7S,  of  the  aaid  art  of  Con- 
grass  approved  July  T,  18SB,  confers  upon 
this  eourt  here  no  Jurisdiction  of  this  cause, 
nor  any  legal  power  to  hear,  try,  and  de- 
termine the  same,  inasmuch  as  the  punisli- 
meut  for  the  offenae  alleged  In  said  in- 
diotment,  and  in  each  and  every  count 
thereof,  when  committed  by  the  treasurer  of 
tbe  United  States  MiliUry  Academy,  an  of- 
ficer of  the  Army  of  the  United  States,  is 
provided  for  by  J  1342,  Revised  SUtntes  of 
tbe  United  Statea  (U.  8.  Comp.  Stat.  ISOl, 
p.  9M) ;  and  inasmuch  as,  by  the  said  Con- 
stitution and  laws,  exclusive  juris  diction 
over  said  offense,  when  committed  by  a 
peraon  Hubject  to  military  jurisdiction,  is 
vested  in  the  properly  constituted  and  au- 
tboriied  courts -martial  of  the  United 
State*. 

"4.  Because  the  facta  alleged  in  said 
counts  under  |  G43S,  Beviaed  Statutes  of 
the  United  States,  do  not,  as  alleged  In 
s^d  eonnta,  or  In  any  one  of  them,  charge  a 
eriminal  offense  against  the  United  States." 


This  motion  was  overruled,  and  defendant 
waa  aentenced  to  serve  a  term  of  imprison* 
meut  of  two  and  one-half  years  in  the 
United  States  penitentiary  at  Atlanta)  and, 
errors  being  assigned  which  raised  the  ques- 
tions presented  in  the  motion  in  arrest  of 
judgment,  the  ease  waa  removed  to  this 
court  by  writ  of  error. 

The  statutes  under  which  said  indict- 
menta  were  found  are  as  follows: 

1.  Section  2  of  the  act  of  July  7,  180S 
(30  Stat  at  L.  717,  chap.  G76,  U.  & 
Comp.  Stat.  1001,  p.  365S) : 

"That  when  any  offense  is  committed  in 
any  place,  jurisdiction  over  which  has  been 
retained  by  the  United  States  or  ceded  to 
it  by  a  atata,  or  which  has  been  purchased 
with  the  consent  of  a  state  for  the  erection 
of  a  fort,  magazine,  arsenal,  doclcyard,  or 
other  needful  building  or  structure,  the  ^ 
punishment  for  which  offenae  is  not  provid-  * 
ed  for  by  any  law  of  tbe*United  States,  the  • 
person  eommitting  such  offense  shall,  upon 
conviction,  in  a  circuit  or  district  court  of 
the  United  Stataa  for  the  district  in  which 
the  offense  was  committed,  he  liable  to  and 
receive  the  same  punishment  as  the  laws  of 
the  etata  in  which  such  place  is  situated 
now  provide  for  the  like  offense  when  oom- 
mitted  within  the  jurisdiction  of  such  stat& 
and  the  said  courta  are  hereby  vested  wi£ 
jurisdiction  for  sudi  purpose;  and  no  sub- 
sequent repeal  of  any  such  state  law  shall 
affect  any  such  prosecution." 

8.  Sections  G2S  and  631  of  the  Penal  Code 
of  New  York: 

"See.  fi28.  A  person  who,  with  the  intent 
to  deprive  or  defraud  the  true  owner  of  his 
property,  or  of  the  use  and  benefit  thereof, 
or  to  appropriata  the  same  to  the  use  of 
the  taker,  or  of  any  other  peraon,  either — ■ 

"1.  Takes  from  the  possession  of  the  tnw 
owner,  or  of  sny  other  person;  or  obtains 
from  such  posaesaion  by  color  or  aid  of 
fraudulent  or  falae  representation  or  pre- 
tense, or  of  any  false  token  or  writing;  or 
secretes,  withholds,  or  appropriates  to  his 
own  uae,  or  that  of  any  person  other  than 
the  true  owner,  any  money,  personal  prop- 
erty, thing  In  action,  evidence  of  debt  ot 
contract,  or  article  o(  value  of  any  kind; 

"2.  Having  In  his  possession,  cuatody,  or 
control,  as  a  bailee,  servant,  attorney,  agent, 
clerk,  trustee,  or  ofllcer  of  any  person,  as- 
sociation,  or  corporation,  or  aa  a  public  of- 
ficer, or  a*  a  person  authorized  by  agree- 
ment or  by  competent  authority,  to  bold  or 
take  Buch  possession,  custody,  or  control, 
any  money,  property,  evidence  of  debt  or 
contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriate* 
the  same  to  hi*  own  use,  or  that  ot  utf 
other  person  other  than  the  true  owner  or 
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"Sec  531.  A  person  i«  guiltj  of  gruid 
)a.rceny  in  the  second  degree,  who,  under 
circumatanccB  Dot  amounttDg  to  grand  Ikt- 
eenj  in  the  flrit  degree,  in  an;  manner  sped- 

^  fied    in   this   article,    ateali   or    unlawfully 

V  obtain!   or   appropriatM: 

•  *"i.  Property  of  the  value  of  more  than 
926,  but  not  exceeding  (600,  In  any  man- 
ner whatever;  or 

"2.  Property  of  any  value,  by  taking  the 
aame  from  the  person  of  another;  or 

"3.  A  record  of  a  court  or  officer,  or  a 
writing,  instrument,  or  record  kept,  filed,  or 
deposited  according  to  law,  with,  oi  in  keep- 
ing of,  any  public  ofBce  or  officer." 

3.  Bection  6438,  Revised  SUtutes,  so  far 
U  applicable  to  these  indie tinenta : 

"Every  person  who  makes  or  causes  to 
be  made,  or  presenta  or  cause*  to  be  pre- 
sented, for  payment  or  approval,  to  or  by 
any  person  or  officer  in  the  civl^  military, 
or  naval  service  ol  the  United  States,  any 
elaim  upon  or  against  Ute  government  of 
the  United  States,  or  any  department  or 
officer  thereof,  knowing  such  claim  to  be 
false,  fictitious,  or  fraudulent,  or  who,  for 
the  purpose  of  obtaining  or  aiding  to  ob- 
tain the  payment  or  approval  of  such  claim, 
makes,  uses,  or  causes  to  be  made  or  used, 
any  false  bill,  receipt,  voucher,  roll,  account, 
claim,  certificate,  affidavit,  or  deposition, 
knowing  the  same  to  contain  any  fraudulent 
or  fictitious  statement  or  entry  .  .  . 
every  person  eo  olTending  in  any  of  the 
matters  set  forth  in  this  section  sbsJl  be 
imprisoned  at  hard  labor  for  not  less  than 
one  nor  more  than  five  years,  or  fined  not 
less  than  one  thousand  nor  more  than  five 
thousand  dollars." 

Messrs.  Holmes  Oonrad  and  S.  T.  An- 
•ell  tor  plaintiff  in  error. 
Solicitor  General  Bowers  for  defendant 
9  In  error. 

?  "Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  brought  directly 
to  this  court  from  the  circuit  court  of  the 
United  States  tor  the  southern  district  of 
New  York,  and  the  grounds  upon  which 
it  is  rested  appear  to  be — 

First.  That  under  the  e2d  article  of  war, 
t.  S  1342,  Revised  Statutes  (U.  S.  Comp.  Stat, 
g  inOl,  p.  957),  which  reads: 

•  •"All  crimes  not  capita!,  and  all  disorders 
and  neglects,  which  ofiicers  and  soldiers  may 
be  guilty  of,  to  the  prejudice  of  good  order 
and  military  discipline,  though  not  men- 
tioned in  the  foregoing  articles  of  war,  are 
to  be  token  eognlEanca  ol  by  a  general  or  a 


r^imental,  garrison,  or  field  officers'  eonrt- 
martial,  according  to  the  nature  and  degrea 
of  the  offense,  and  punished  at  tbs  dber»- 
tion  of  such  court," 

a  court-martial  has  exclnaive  JuriadleUon  of 
the  offenses  charged  herein,  inasmuch  a* 
plaintiff  in  error  was  an  officer  of  the  Unit- 
ed States  Army;  and 

Second.  That  the  ease  involved  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States,  and  that  the  constitn* 
tionality  of  a  law  of  the  United  States  waa 
drawn  in  question  because,  as  is  alleged,  i  £ 
of  the  act  of  July  7,  18EIB,  is  unconstitu- 
tional, in  that  it  undertakes  to  delegate  the 
power  of  legislation  to  the   state  legisla- 

1.  it  Is  well  settled  that  the  (t2d  article 
of  war  does  not  vest,  nor  purport  to  ves^ 
exclusive  jurisdiction  In  courts-martial,  and 
that  civil  courts  have  concurrent  jurisdic- 
tion over  all  offenses  committed  by  a  mili- 
tary officer  which  may  bt  punished  by  a 
court-martial  under  the  proriiions  of  tliat 

The  30th  section  of  the  act  of  March  3, 
]803  (12  SUt.  at  L.  730,  chap.  79,  U.  a 
Comp.  SUt.  1»>1,  p.  06S),  provided  that 
in  time  of  war,  insurrection,  or  rebellion 
certain  offenses,  including  murder,  "shall 
be  punishable  by  the  sentence  of  a  general 
court-martial  or  military  eonunission,  when 
committed  by  persons  who  are  in  the  mili- 
tary service  of  the  United  States,  and  sub- 
ject to  the  articles  ol  war;  and  the  punish- 
ments for  such  offenses  shall  never  be  less 
than  those  inflicted  by  the  laws  of  the  state, 
territory,  or  district  in  which  they  may 
have  been  committed." 

In  Coleman  v.  Tennessee,  07  U.  S.  60S,  24 
L.  ed.  1118,  it  was  beld  that  this  sUtute  did 
not  confer  upon  courts-martial  ezclusiva 
jurisdiction  for  the  trial  of  the  offenses 
mentioned. 

In  Grafton  v.  United  States,  200  U.  S. 
333,  348,  SI  L.  ed.  1084,  1080,  27  Sup.  Ct 
Rep.  749,  11  A.  ft  E.  Ann.  Gas.  040,  it  was 
eiprcBsly  declared  that  the  jurisdiction  of  3 
courts-martial  is  not* exclusive.  Undoubted-  f 
ly  the  general  rule  Is  that  the  jurisdiction 
of  civil  courts  is  concurrent  as  to  oSensea 
triable  before  courts-martial.  See  opinion 
of  Attorney  General  Gushing,  6  Ops.  Atty. 
Gen.  413,  410;  United  SUtes  v.  Clark,  31 
Fed.  710. 

And  in  the  present  case  the  language  of 
article  02  and  that  of  g  S438,  Revised  Stat- 
utes, aad  of  S  2  of  tbe  act  of  July  7,  180S, 
demonstrates  that  it  was  tbe  intention  of 
Congress  that  offenses  committed  in  tIo> 
lation  of  tbe  latter  statute  should  be  pun> 
ished  by  the  civil  courts;  to  say  nothing  ol 
the  fact  that  it  was  expressly  provided  in 
I  S  and  prior  laws,  tbat  eonviotion  sbonld  1m 
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"in  a  circuit  or  dlatrlct  court  of  the  United 
States  in  wliich  the  offenae  was  committed." 

There  la  absolutely  nothing  in  the  flist 
{tropoaition. 

2.  Tbiit  is  equallj  ao  of  the  intimated  con- 
stitutional point. 

Bjr  9  3  of  the  act  of  March  3,  182S  (4 
SUt.  at  I.  115,  chap.  66,  U.  S.  Comp.  Stat. 
1901,  p.  3fi51),it  was  provided: 

"That,  if  any  oSenae  shall  be  committed 
in  any  of  the  places  aforesaid,  the  punish- 
■nent  of  which  ofitense  is  not  specially  pro- 
vided for  by  any  lavr  of  the  United  States, 
such  offEnse  shall,  upon  a  conviction  in  any 
wurt  of  the  United  Stataa  having  cognizance 
thereof,  be  liable  to,  and  receive,  the  aame 
punishment  as  the  laws  of  the  state  in  which 
such  fort,  dockyard,  navy  yard,  arsenal, 
armory,  or  magazine,  or  other  place,  ceded 
as  aforeaaid,  ia  aituated  provide  for  the  lilce 
offense  when  committed  within  the  body  of 
any  county  of  auch  atate." 

In  United  Statea  t.  Paul,  6  Pet.  141,  142, 
S  L.  ed.  348,  349,  coming  here  on  eertifleate 
of  division,  it  was  held  by  thia  oourt,  ipeah- 
ing  by  Chief  Justice  Marshall,  that  the  ef- 
fect of  this  section  was  "limited  to  the  laws 
of  the  several  states  in  force  at  the  time  of 
it*  enactmenti"  and  it  followed  that  by  thia 
act  Congress  adopted  for  the  government  of 
ths  designated  places,  under  the  exclusive 
juriadiction  and  control  of  the  United 
States,  the  criminal  lawa  then  existing  in 
the  aeveral  states  within  which  auch  places 
were  situated,  in  to  far  as  said  taws  were 
not  displaced  by  speciBc  laws  enacted  by 
j^  Congress, 
g       Section  2  of  the  act  of  July  7,  1S98,  was 

>  to  the  same  effect,  and  moreover,  by  express 
language,  Congress  adopted  such  puniah- 
ment  as  "the  laws  of  the  state  in  which  auch 
place  is  situated  now  provide  far  the  like 
offense."  There  is,  plainly,  no  delegation  to 
the  states  of  authority  in  any  way  to  change 
the  eriminal  laws  applicable  to  places  over 
which  the  United  States  has  jurisdiction. 

^       We    give    below    the    legislation    on    the 
g  cubjectt 

>  *We  are  of  opinion  that  the  points  at- 
tempted to  be  raised  to  justify  juriadietion 
are  SO  unfounded  in  tubatance  as  to  utterly 
fall  of  their  purpoae. 

Writ  of  error  dismisaed  for  want  of  juris- 
diction. 


tOn  March  3,  18SS,  Congreaa  passed: 


dally  provided  for  by  any  law  of  the  United 


Statea,  such  offsnse  ahall,  upon  a  conviction 
in  any  court  of  the  United  States  having 
cognizance  thereof,  be  liable  to,  and  receive, 
the  same  punishment  as  the  laws  of  the 
state  in  which  such  fort,  dodcyard,  navy 
yard,  arsenal,  armory,  or  magazine,  or  other 
place,  ceded  aa  aforesaid,  is  situated,  pro- 
vided for  the  like  offense  when  committed 
within  the  body  of  sny  county  of  such  state. 
(4  Stat  at  h.  p.  lis,  U.  S.  Comp.  SUt 
1901,  p.  aesi,  approved  March  3,  1S2G.} 

Id  1866,  Ccmgress  enacted  the  following; 

Cha_p.  24.    An  Aet  More  Effectually  to  Pro- 
vide   for    the    Punishment    of    Certain 
Crimes  against  the  United  States. 
Seo.  2. 
eommit 

shall  hereafter  be,  ceded  to  and  under  the 
jurisdiction  of  the  United  States,  which  of- 
leiiM  is  not  prohibited,  or  the  punishment 
thereof  is  not  specially  provided  for,  by 
any  law  of  the  United  States,  such  offense 
shall,  upon  conviction  in  any  oonrt  of  the 
United  States  having  cognizance  thereof,  be 
liable  to,  and  receive,  the  same  punishment 
as  the  laws  of  the  state  in  which  such  place 
is  or  may  be  situated,  now  in  force,  provide 
for  the  like  offense  when  committed  within 
the  jurisdiction  of  such  atate;  and  no  sub- 
sequent repeal  of  any  such  state  law  shall 
affect  any  prosecution  for  such  offense  in 
any  of  the  courts  of  the  United  States.  (14 
Stat,  at  L.  p.  13,  U.  S.  Comp.  Stat.  1001, 
p.  3QS1,  approved  April  G,  1860.) 

This  act  was  carried  forward  as  |  S301  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  3051),  aa  follows: 

"Sec  G391 :  If  any  offense  be  committed 
in  any  place  which  has  been  or  may  here- 
after  be  ceded  to  and  under  the  jurisdiction 
of  the  United  States,  which  offense  is  not 
prohibited,  or  the  punishment  thereof  is  not 
specially  provided  for,  by  any  law  of  the 
United  States,  such  offense  shall  be  liable 
to,  and  receive,  the  same  punishment  as  the 
laws  of  the  state  in  which  such  place  is  ait- 
uated, now  in  force,  provide  for  the  like  of- 
fense when  committed  within  the  jurisdic- 
tion of  such  state;  and  no  subaequent  repeal 
of  any  such  state  law  shall  affect  any  prose* 
cution  for  such  offense  in  any  court  of  the 
United  Statea." 

The  act  of  July  7,  1898,  upon  the  aame 
subject,  reads: 

"See.  2.  That  when  any  offense  la  com- 
mitted in  any  place  jurisdiction  over  which 
has  been  retained  by  the  United  States  or 
ceded  to  it  by  a  state,  or  which  has  been 
purchased  with  the  consent  of  a  state  for  the 
erection  of  a  fort,  maRasine,  arsenal,  dock- 
yard, or  other  needful  building  or  structure, 
the  punishment  for  which  offense  ia  not  pro- 
vided for  by  any  law  of  the  United  States, 
the  person  committing  such  offense  shall, 
upon  conviction  in  a  circuit  or  district  court 
of  the  United  States  for  the  district  in 
which  the  offense  was  committed,  be  liable 
to,  and  receive,  the  same  punishment  as  the 
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laws  of  Um  Stat*  io  wUeh  aach  place  is  ait- 
nBted  now  proYlds  for  the  like  offenie  when 
committed  within  the  jurisdiction  of  audi 
itate,  and  the  laid  courta  are  hereby  vested 
with  juriadiction  tor  aach  purpose;  and  no 
BUbaequent  repeal  of  any  auch  atate  law 
aball  affect  any  such  proaeeution." 

Thia  aection  appesra  in  the  act  of  Con- 
greaa  approved  March  4,  IBOS,  modifyiDg-. 
amending,  and  revising  the  penal  laws  of 
the  United  Statea,  to  become  effective  Janu- 
ary 1,  leiO,  as  follows: 

"Sec  289.  Whoever,  within  the  territorial 
limits  of  anj  state,  organized  territory,  or 
district,  but  within  or  upon  any  of  the  pla- 
ces now  existing  or  hereafter  reserved  or  ac- 
quired, deecrib^  in  section  two  hundred  and 
aeventy-two  of  thia  act,  ahall  do  or  omit  the 
doing  of  any  act  or  thing  which  ia  not  made 
penal  by  any  law  of  Congress,  but  which, 
il  committed  or  omitted  within  the  jurisdic- 
tion of  the  state,  territory,  or  diBtrict  in 
which  such  jilace  is  situated,  by  the  laws 
thereof  now  in  force  would  be  penal,  shall  be 
deemed  guilty  of  a  like  offense  and  be  aub- 
ject  to  a  liice  puniahment;  and  every  auch 
state,  territorial,  or  diatriet  law  shall,  for 
the  purposes  of  this  section,  continue  in 
force,  notwithstanding  any  subsequent  re- 
peal or  amendment  thereof  by  any  such 
state,  territory,  or  district."  [35  SUt.  at 
L.  114S,  chap.  321,  U.  8.  Comp  Stat.  Supp. 
190B,  p.  1477.] 

<IU  U.  I.  tu.> 
JOHN  B.  UALLERS,  PlfT.  In  Err., 

COMMERCIAI,  LOAN  ft  TRUST  COMPA- 
NY. 

CouBTfl  (I  386*)— Peobral  Sutreme  Court 

—  Erbob  to   State  Codbt  —  Federal 

QuuTioH— Whem  Raised  in  Tiue. 

A  Federal  question  which  will  sustain  a 

writ   ol   error   from   the    Federal   Supreme 

Court  to  a  atate  court  cannot  be  first  raised 

tn  the  assignment  of  errors  in  the  Federal 

[Ed.  Note,— Fur  ether  eases,  as*  Courts.  Cant. 
Die  I  lOU ;    Den.  DIb.  |  IM.*] 
[No.  726.] 


IN  ERROR  to  the  Supreme  Court  of  the 
StaU  of  IliinoiB  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Appellate 
Court  of  the  First  District,  refusing  to 
quash  an  execution  on  a  judgment  upon  • 
promissory  note.  Dismiased  for  want  of 
jurisdiction. 

Bee  aame  case  below,  24S  UL  SO,  SB  N.  E. 
601. 

Ur.  Oharlea  B.  Stafford  for  plaintiff  In 
error. 

Hr.  Horace  Q.  Stone  for  defeDdant  in 


a  banking  corporation  organised  under  the 
I  ana    of    Illinois,     in    139S    brought    anit 
Bgainat  John  B>  Mallsra  upon  a  promjsaary  ^ 
mjte,  and  judgment  was  entered  therein  by  g 
the  appellate*  court  for  the  first  district  in  • 
favor  of  the  bank,  against  Itlatlers,  which 
judgment    waa    affirmed    by    the    aupreme 
court. 

On  the  case  being  remanded  to  the  appel- 
late court,  an  execution  was  issued  by  the 
cleric  to  enforce  the  collection  of  the  judg- 
ment, which  Mallera  moved  to  quash,  and 
from  the  judgment  of  that  court  denying 
that  motion  a  writ  of  error  waa  prosecuted 
to  the  aupreme  court,  which  nOirmed  th» 
judgment  of  the  eppeltate  court. 

The  case  was  then  brought  here  on  writ 
of  error,  which  must  be  dismissed  for  want 
of  jurisdiction.  Hulbert  v.  Chicago,  202  U. 
S.  275,  60  L.  ed.  1026,  26  Sup.  Ct  Rep.  617; 
Burt  V.  Smith,  203  U.  8.  120,  51  L.  ed.  121, 
27  Sup  Ct  Rep.  37;  Bonner  v.  Gorman,  213 
U.  S.  86,  63  L.  ed.  709,  29  Sup.  Ct.  Rep.  483. 

No  Federal  question  was  raised  in  the 
state  courts,  and  the  attempt  to  raise  a  Fed- 
eral question  in  the  assignment  of  errors  in 
thia  court  not  only  came  too  late,  but  was 
palpably  not  maintainable.  Chapin  v.  Pyt, 
17S  U.  B.  127,  4S  L.  ed.  IIB,  21  Sup.  Ct. 
Rep.  71. 

Writ  of  errot  diamiased. 


UNITED  STATEa 

Criminal  Law  (J  1028*)— Wbit  or  EbnOB 
— Ertbt  or  NOLUC  PBOBKtoi. 

1.  A  peraon  indicted  for  a  crime  eannot 
sue  out  a  writ  of  error  to  review  the  entiy- 
of  a  nollt  proaequi. 

[Ed.  Note.- Far  other  csaes,  see  Crlmtoal  Law, 
Cent.  nil.  H  »1S-!II18;    Dec.  DIs.  i  MM.*] 

Courts  (|  385*)— Federal  SnpiEUG  Coqbt 
—  EJrsor  to  Dibtbict  Codbt  —  PanuAi. 
Quution— RioBT  to  Spkbdt  Tbiai- 

2.  The  question  of  the  accused'a  constitu- 
tional right  to  a  speedy  trial  ia  not  so  in- 
volved as  to  give  the  Federal  Supreme  Court 
jurisdiction  of  a  writ  of  error  to  a  district 
court,  where  the  latter  court  has  permitted 
the  entry  of  a  nolle  prosequi. 

[Ed.  Note.- For  otber  cai«,  aes  Gonrta,  Ont 
Dts.  I  lOU:    Dec.  Dlr  I  1SS.*1 

Crimihal  t^w  It  1017*)- Ebbob  to  Dib- 
TMc?r  Codbt— MOOT  Case. 

3.  The  Federal  Supreme  Court  has  no- 
jurisdiction  to  review  en  order  of  a  Federal 
district  court,  permitting  the  entry  of  a. 
nolle  prOBtqni  to  an  indictment  for  violating 
U.  B.  Rev.  SUt.  8  6480,  U.  S.  Comp.  SUt 
1901,  p.  360S,  punishing  the  sending  of  let- 
ters  through  tne  mails  with  Intent  to  de- 
fraud, where  no  new  indictment  has  been. 
returned  within  three  years  from  the  date- 
of  the  commiasion  of  the  alleinid  offense,  or> 
if  returned,  is  not  still  pending,  since,  tltt- 


m  MS  asm*  topic  A  |  xuuaas  la  I>ec-  *  A 


L  Dies.  1M7  to  data.  A  Rep'r  ladai 


oy  Google 


MAYTIN  ».  VELA, 


•der  the  cireainataneM,  the  caw  has  becoma 
merely  a  moot  one. 

tea.  f-;ote.-^r  other  cmm.  Mt  Crlmlul  Uiw. 
Cuit  Dls.  I  »7«;    Deo.  DIs.  |  lOlT.*] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
■of  Miaaouri  to  review  an  order  entering  a 
'HoIIe  proaequi  to  an  indictment  charging  the 
•ending  of  lettera  through  the  mails  with 
intent  to  defraud.  Dismissed  for  want  of 
Jurisdiction. 

Mcaara.  Shepard  Barclay  and  Thomfts 
T.  Fanntleroy  for  plaintiff  In  error. 

Solicitor  Qeneral  Bowers  and  Asaiatant 
Attorney   General   Harr   for   dsfendant   in 


•    *Per  CnriBin: 

Lewis  was  indicted  December  1,  190S,  In 
the  district  court  of  the  United  States  for 
the  eaatern  diatrict  ol  Miasouri,  charged 
with  depositing  certain  letters  in  a  post- 
«fflce  of  the  United  States  in  pursuance  of 
•  scheme  to  defraud,  in  violation  of  S  5480 
of  the  Revised  Statutea  (U.  S.  Comp.  Stat 
leOI,  p.  3090). 

General  orders  continuing  all  pending 
criminal  caaes  were  thereafter  entered  at 
each  term  until  November  S,  190T,  when 
plaintiff  in  error,  defendant  below,  moved 
(or  a  discharge  from  the  accuaationa  of  the 
indictment,  upon  the  ground  that  his  right 
to  &  speedy  trial  had  been  denied.  ~ 
•onrt  ordered  that  unless  the  cauae  ahould 
be  proceeded  with  at  that  term  the  motion 
would  be  auatained;  but  later  all  pending 
criminal  caaea  were  again  continued  by  gen' 
•ral  order. 

At  the  following  lilay  term,  defendant 
below  again  filed  a  motion  to  discharge, 
Mid  the  United  States  attorney  asked  leave 
to  enter  a  nolU  prottgui.  Defendant's  mo- 
tion waa  overruled  and  the  nolle  prosequi 
entered,  releasing  and  dischai^ng  defend- 
ant from  further  prosecution  upon  the  In- 
dictment. A  motion  to  set  aside  the  nolle 
proaegui  was  made  and  overruled,  and  this 
writ  of  error  direct  to  this  court  sued  out 
nnder  §  H  of  the  act  of  March  3,  1891.  [28 
EUL  at  L.  827,  chap.  SIT,  U.  8.  Comp.  Stat. 
1901,   p.   649.] 

It  thus  appeara  that  thia  in  an  appeal 
by  a  person  indicted  for  crime  from  an  or- 
der of  the  court  releasing  and  discharging 
him  from  further  proaecution  under  the  in- 
dictment. PlaintilT  in  error  could  not  com- 
plain until  he  waa  made  to  suffer  (Ohio  ex 
rel.  Lloyd  v.  Dollison,  194  U.  S.  445,  48  L. 
«d.  1M2,  24  Sup.  Ct.  Rep.  703),  and  when 


diMharged  from  eurtody  he  la  not  legally 
aggrieved,  and  therefore  cannot  appeal 
(Com.  V.  Graves,  112  Maaa.  282;  Anglo- 
American  Provlrion  Cot  r.  Davti  Provlsioii 
Co.  101  U.  &  S76,  48  L.  ed.  328,  24  Sup.  h 
Ct  Rep.  B3).*The  indictment  having  been? 
diamisBed,  the  queation  aa  to  plaintiff  In 
error's  constitutional  right  to  a  apecdy  trial 
is  not  involved  in  such  a  real  aense  as  to 
pive  thia  court  Jnriadiction  (Lampaaaa  t. 
Bell,  180  U.  S.  276,  4S  L.  ed.  627,  21  Sup. 
Ct.  Rep.  388)  for  certain  violationa  of  §  6480 
of  the  Revised  Statutes,  alleged  to  have  been 
committed  on  the  lat  day  of  February,  1904. 
That  indictment  having  been  nolle  prossed, 
and  no  new  indictment  appearing  to  have 
been  returned  agaiaat  him  within  three 
yeara  from  the  date  of  the  commiasion  of 
the  alleged  offenses,  or,  if  returned,  to  be 
itill  pending,  it  is  manifest  that  he  has  been 
discharged  by  the  aUtute  o(  limitations, 
and  that  tbfs  ease,  in  the  circumstance!  dia- 
closed,  haa  become  merely  a  moot  eaaa. 
Writ  ot  error  dismiued. 

(&a  V.  a.  i«.) 

MONSERRATE    GARCIA    MAYTIN,    Do- 

minga  Garcia  Maytin,  et  aL,  Appta., 

RICARDO  VELA,  Joa«  Quljano,  et  aL 

BEATRIZ  DE  LOS  ANGELES,  Widow  of 
Mr.  AlOa,  Appt., 

MONSERRATE  AND  DOMINGA  GARCIA 
MAYTIN,  and  Ana  Marien  j  Davila,  aa 
Representative  of  her  huaband,  Mr.  Ansel 
Garcia  Maytin.  ^ 

Appui.  AitD  Ebbob  (I  824*)  — Puma  ~- 
SmiKDMs  AND  SBvaaAHCE. 

1.  An  appeal  by  one  of  several  defendant* 
below  will  be  diamjsaed  by  the  Federal  8n- 
preme  Court,  wbera  the  other  defendanti 
did  not  join  in  the  appeal,  and  there  waa  no 
summons  and  aeverance. 

[Bd.  Note.— Tor  other  cases,  ws  Appeal  aad 
Error.  Can.  Die  lUM;    D«i.  Dia.  I  MtT) 

LiuiTATioK  or  AtmoNa  (|  44*1  — When 
Statutb  Runs  —  Srmrfa  Aside  pabti- 
TioH  or  DsGEDEirr'a  Bbtate. 

2.  The  sistera  of  a  decedent,  who,  under 
Porto  Rico  Civ.  Code,  art.  811,  are  entitled 
to  any  part  of  their  brother's  estate  which 
hia  widow  mav  inherit  through  her  daugh- 
ter, who  was  hia  sole  heir,  had  a  sufficient 
interest,  upon  the  death  of  the  daughter 
intestate  and  without  descendants,  to  enable 
them  to  bring  an  action  to  set  aside  a  so- 
called  partition  of  their  brother's  estate  be- 
tween the  widow  and  the  daughter,  so  aa  to 
atart  running  the  four  yeara'  limitation  pre- 
acribed  by  articles  1078,  1301,  for  reaciasory 
actions  and  action*  for  nullify. 
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APPEALS  from  the  Supremo 
_'  Court  of-  Porto  Rico  to  review  a  judg- 
ment which  afflnned  a  judgment  of  the  Dis- 
trict  Court  ol  Porto  Rico  for  the  JudieisI 
Diitrict  of  San  Juan,  establishing  the  rights 
of  the  liEters  of  a  decedent  to  property  de- 
Mended  from  him.  Judgment  in  No.  00,  af- 
firmed.   Appeal  in  No.  245,  dismisaed. 

The  facts  are  itated  in  the  opinion. 

MesBrB.  N.  B.  K.  PetUnKfll  and  Robert 
H.  Todd  for  appellanta  In  No.  90  and  ap- 
pellee* in  No.  246. 

Mr.  'Willis  Sweet  for  appellees  !n  No. 
00,  and  appellant  in  No.  24S. 
a 

■  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court; 

Theae  are  cross  appeals  in  •  proceeding 
brought  hy  Monserrate  and  Domings  Gsrels, 
two  Btatersof  Manuel  Garcia  Maytin,  and  by 
another  plaintiff  now  dropped  out,  to  es- 
tablish their  rights  in  properly  descended 
from  the  said  Manuel  Garcia.  The  claim  is 
founded  upon  article  811  of  the  former  Civil 
Code,  of  which  the  following  is  the  War 
Department  translation:  "The  ascendant 
who  inherits  property  from  his  descendant, 
acquired  by  the  latter  for  a  good  conaidera- 
Uon  from  another  descendant  [ascendant] 
or  from  a  brother  or  sister,  Is  obliged  to 
reserve  the  property  he  may  have  acquired 
bjr  force  of  law  in  favor  of  the  relatives 
within  the  third  degree  belonging  to  the 
line  from  which  such  property  originated." 

The  following  is  the  course  of  the  prop- 
erty concerned: 

1.  Complainants'  brother,  Manuel  Garcia 
Maytiu.  Died  intestate  in  1880,  succeeded 
by 

2.  His  daughter,  Mrs.  Beatris  Garcia  de 
Ibarra,  aa  Bole  heir.  Died  intestate  and 
without  descendants  1891,  succeeded  by 

3.  Her  mother,  Mrs.  Beatrie  Alfls,  widow 
^  of  Manuel  Garcia  Maytin,  as  sole  heir. 
O  Died,  1904,  leaving  a  will,  devising  to 

•  *  4.  Her  mother,  Beatriz  de  los  Angeles, 
and  nephewi  and  nieces,  who,  with  Vela,  the 
executor  of  the  will,  and  with  purchasers 
from  Mrs.  Deatriz  AlOs,  are  the  defendants. 

It  will  be  seen  that  (3)  Mrs.  Beatriz 
AlOs  was  an  ascendant  who  inherited  from 
her  descendant  (2),  Mrs.  Beatriz  Garcia, 
property  acquired  by  the  latter  from  the 
ascendant  (1)  her  father.  Therefore  the 
devisees  of  Mrs.  Beatriz  AlAs  would  be  post- 
poned by  the  law  just  quoted  in  favor  of 
the  relatives  within  the  third  degree,  who 
are  the  two  sisters  bringing  this  complaint. 

The  supreme  court  of  Porto  Rico,  in  a 
very  lucid  and  persuasive  opinion,  estab- 
lished the  position  of  the  plaintiffs  and  an- 


swered the  objections  urged  by  the  defense. 
It  was  shown  that  aa  Mrs.  Beatriz  AlAs 
(3)  inherited  all  the  proper^  of  her  daugh- 
ter (2)  as  sole  heir,  notwithstanding  the 
fact  that  the  husband  of  the  latter  had  th* 
usufruct  of  one  third  for  liFe,  the  abliga- 
tion  extended  to  all  the  property  so  inher- 
ited, being  the  same  property  that 
the  daughter  had  inherited  from  her 
father,  she  not  appearing  to  have  had 
any  other  eatates  with  insignificant  ex- 
ceptions. It  was  shown  further  that 
the  obligation  of  Mrs.  Beatriz  A16a  and 
Mrs.  Beatrix  de  los  Angeles  was  not  af- 
fected by  the  failure  of  the  plaintiffs  and 
others  to  make  it  appear  in  the  registry 
that  the  property  was  subject  to  be  reserved. 
Mortgage  law,  art.  ]9B.  That  section  was 
not  the  source  of  the  plaintiffs'  rights,  but 
only  a  means  of  securing  them  against  bona 
fide  purchasers.  It  did  not  extinguish  their 
rights  as  against  the  relatives  under  art. 
811  of  the  Civil  Code,  in  ease  of  negleet^ 
Finally,  a  satisfactory  answer  was  given  to 
the  argument  that  the  plaintiffs  were  barred 
by  prescription,  under  an  order  of  the  mili- 
tary government  of  Porto  Rico,  published 
on  April  4,  189B,  by  which  the  Civil  Code, 
art.  19ST,  was  amended  so  that  ownership 
should  prescribe  by  possession  for  six  years 
with  good  faith  and  a  proper  title.  The 
daughter  died  in  1801  and  her  mother  re- 
corded her  title  in  the  registry  and  lield 
from  1891  to  her  death,  in  1B04.  But  It  e 
was  replied  that,* in  the  first  place,  pre-* 
scription  had  not  been  pleaded,  and  was 
not  open,  and,  secondly,  that  art.  1957,  and 
therefore  the  amendment,  referring  to  pre- 
scription to  acquire  ownership,  coexists  with 
art.  1903,  which  fixes  a  term  of  thirty  years 
for  the  prescription  by  which  ownership  ol 
real  property  is  lost  through  a  failure  to 
bring  a  real  action,  and  that  in  this  case 
the  prescription  relied  upon  (and,  we  may 
add,  probably  the  only  one  that  could  have 
been  relied  upon)  was  that  resulting  trcnn 
the  plaintiffs  not  having  sued. 

For  these  reasons  the  supreme  court  af- 
firmed  a  judgment  of  the  district  court,  con- 
demning  the  defendants  to  deliver  to  the 
plaintiffs  certain  specified  land,  or,  where 
the  same  had  been  sold,  the  value  of  the 
same,  to  be  ascertained  by  appraisement, 
with  the  costs  in  the  district  court.  The 
defendant,  Mrs.  Beatriz  de  los  Angeles,  ap- 
pealed, her  appeal  being  numl>er  24S  In 
this  court,  but,  as  the  other  defendants  did 
not  join  in  the  appeal,  and  there  was  no 
summons  and  severance,  not  to  speak  of 
other  possible  objections,  the  appeal  must 
be  dismissed.  Hardee  v.  Wilson,  US  U.  S. 
ITS,  36  L.  ed.  033,  IS  Sup.  Ct.  Rep.  39.  We 
therefore  go  no  farther  on  this  part  of  tlie 
case  than  to  give  the  foregoing  brief  sum- 
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m&rj  of  AD  argument  from  which  we  m8  no 
tuson  to  dieaent. 

Tho  plaintiifg  also  appeal,  uid  this  mokea 
it  neceuary  to  raentaon  one  or  two  facta  not 
noticed  tbos  far.  On  the  death  of  Manuel 
Oarcia,  hia  widow,  in  the  ooutm  of  pro- 
«Md'agB  for  the  settlement  of  his  estate, 
filed  wliat  seems  to  have  been  called  a  peti- 
tion for  partition,  admitting,  however,  that 
there  were  no  properties  tielonging  to  the 
oonjugal  partnership.  An  auditor  was  ap- 
pointed and  he  prepared  BchedulcH  of  assets 
and  liabilities,  of  the  portion  of  assets  dis- 
tributed to  the  widow  for  the  payment  of 
ineh  liabilities,  and  of  the  remainder  award- 
ed to  the  daughter  and  sole  heir;  this  last 
consisting  of  two  parcels  of  land  and  some 
personal^  of  small  value.  Thereupon  the 
partition  was  closed.  The  judgment  ap- 
pealed from  gave  tlie  plaintiffs  only  the 
9  land  inherited  by  the  mother  from  the 
•  daughter  and  included  in  the*laat- mentioned 
schedule.  The  plaiutilTs  set  up  that  the  par- 
tition proceedings  were  Told  upon  their  face 
(or  several  reasons,  and  tliat  they  therefore 
are  entitled  to  all  the  property  that  Manuel 
Garcia  left. 

The  local  courts  answered  this  claim  by 
■aying  that  if  there  were  otherwise  any 
foundation  for  it,  it  is  barred  by  the  limita- 
tion of  four  years  set  to  rescissory  actions 
And  actions  for  nullity  by  arts.  lOTS  and 
1301  of  the  Civil  Code.  For,  in  the  first 
place,  neither  the  daughter  nor  her  husliand, 
Hr.  Ibarra,  ever  took  any  steps  to  set  the 
IMutition  aside,  and  it  is  plausible  to  say 
that  the  plaintifTs  claim  by  inheritance  from 
her,  since,  if  she  had  left  descendants,  the 
property  would  have  gone  from  her  to  them. 
Henoe,  notwithstanding  the  daughter's  in- 
•bili^  to  cut  the  plaintifTs  oB  in  the  event 
that  happened,  it  is  questionable,  at  least, 
whether  tbey  are  not  barred  by  what  barred 
bar.  Id  the  next  place,  the  plaintiffs  took 
no  steps  after  the  daughter's  death,  during 
the  whole  lifetime  and  occupation  of  her 
mother,  from  ISO]  to  1904.  Even  if,  as  the 
plaintiffs  say,  their  right  would  have  been 
devested  by  their  death  during  the  life  of 
the  mother,  Mrs.  Beatriz  AlOs  (3),  it  seems 
to  have  vested  at  the  death  of  the  daughter, 
Mrs.  Beatriz  Garcia  (2).  We  are  not  pre- 
pared to  overthrow  the  assumption  made 
by  the  court,  whose  experience  in  such  ques- 
tions is  entitled  to  much  consideration  (Ar- 
mijo  V.  Armijo,  181  U.  S.  S68,  SSI,  4S  L.  ed. 
1000,  1002,  21  Sup.  Ct.  Rep.  707;  Albright 
▼.  Sandoval,  Feb.  21,  1910  [216  U.  S.  931.  54 
L.  ed.  — .  30  Sup.  Ct  Rep.  31S),  that  the 
plaintiffs  had  a  sufficient  interest  to  entitle 
them  to  bring  an  action  to  set  aside  the  so- 
called  partition  on  the  daughter's  death, 
ud  that,  on  their  failing  to  do  so,  the  right 


to  dispute  the  earns  was  barred  tiy  lapsa  ol 
time. 

If  the  partition  stands,  the  other  quea- 
tions  argued,  aa  to  purchasers  from  tha 
mother,  Mrs.  Beab'iz  Alfis,  etc.,  need  no  fur- 
ther answer.  W*  deem  it  proper  to  add 
one  remark.  Article  811  created  the  right 
by  which  the  plaintiffs  recover.  It  did  not 
go  into  effect  until  after  the  death  of  Uan<  ^ 
ucl  Garcia,  so  that  it  would  seem  to  hav«g 
been  open  to  argument  that* his  daughter* 
inhoritcd  his  property  by  on  absalut«  title 
which  that  law  should  not  be  construed  to 
have  disturbed.  But,  as  it  did  go  Into  ef- 
fect before  the  daughter's  death,  and  as  it 
has  been  assumed  on  all  hands  that  that 
moment  was  the  decisive  one,  we  have  made 
the  same  assumption  under  the  eircum- 
stances  and  for  the  purposes  of  this  case. 
It  seems  to  us,  however,  that  the  plaintiffs 
have  reason  to  be  satisfied  with  retaining 
what  tbey  got  by  the  judgment  below. 

No.  90.    Judgment  aSirmed. 

No.  245.    Appeal  dismissed. 


(as  TJ.  s.  zst.) 

JENNIE  LEE  WILLIAMS  et  al.,  Plffs.  In 
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CouBTS  (i  391*)— Federal  Supanra  Gottct 

—  Ebbob   to   ST*ra  CouBT  —  Txdkrai. 

Qdebiior. 

I.  A  question  of  a  Federal  nature  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court  was 
raised  by  the  contention,  denied  by  the  state 
court,  that  a  right  or  privilege  existed  under 
a  statute  of  the  United  States  to  remove 
the  cause  to  a  Federal  circuit  court. 

[Bid.  Not>.'-For  otlier  cases,  see  Courts,  Cant. 
Dig.  11  IMS,  IWi:    □«.  DIE.  t  Ul-*] 

Reuoval  of  Causes  (|  19*)  —  Fedibai. 
Fedebai,  Law  Detcatiiio 


Recc 


An  action  on  a  promissory  note  by 
one  claiming  as  a  bona  fide  holder  for 
value  before  maturity  does  not  arise  under 
the  Constitution  or  laws  of  the  Unitod 
States,  BO  as  to  he  removable  to  a  Federal 
circuit  court  under  the  Oklahoma  eni'iiing 
act  of  June  18,  190S,  S  16,  as  amended  by 
tlie  act  of  March  4,  J907  (34  Stat,  at  L. 
12SS,  chap.  29II),  because  the  makers  of 
the  note  relied  for  their  defense  upon  pro- 
visions of  certain  Federal  statutes  as  estab- 
lishing that  the  transaction  upon  which  the 
right  to  recover  was  based  was  prohibited 
by  law,  which  would  onl^  demonstrate  that 
the  suit  could  not  be  maintained  at  all,  and 
not  that  the  cause  of  action  arose  under  the 
Federal  Constitution  or  laws. 

[Ea,    NotB.— For  other  caMtm,    ■«   Removal  of 
Cm«e».  Dbc  Dig,  j  Ig.'l 

n  Dsc.  *  Am.  Dlgi.  IWT  to  a»t«,  ft  Rep'r  Icasiaa 
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BlIXB  AND  NOITS  (I  92*)— CONSIDEBATIOII 

— Abandorment  o»  CoNiKOT  Ovn  Im- 

DIAH  Ai^oTinsz. 

B.  Tbe  abandonment  of  ■  bonk  fide  e-^ntest 
between  two  Indian*  before  the  Commission 
to  the  Fits  Civilised  Tribea  aa  to  the  right 
to  an  allotmsnt,  ariBing  from  a  claim  based 
upon  eeleotion  b;  tbe  oonteatee  and  upon 
occupant  and  impnmmenta  by^  the  con- 
testant, is  a  lawful  consideration  for  a 
tromisaorj  note  given  b;  the  fonner  to  the 
ttter. 

CBd.  KoU.— For  other  ««M*,  •••  Bllla  and 
KolM,  Dm.  Die  I  H.*l 

[No.  330.] 


JN  ERROR  to  the  Supreme  Court  of  the 
State  ol  Oklahoma  to  review  a  judgment 
which,  upon  a  transfer  of  the  caUM  from 
ttie  United  States  Court  of  Appeals  for  the 
Indian  Territory,  affirmed  a  Judgment  of 
the  United  States  Court  for  the  Southern 
District  of  that  Territory,  In  favor  of  plain- 
tiff in  an  action  on  a  promissory  note.  Af- 
flrmed. 

See  Hun*  ease  below,  20  Okla.  274,  90  PaA. 
461. 

Statement  by  Hr.  Justice  WTilt«i 
The  defendant  in  error  eommeneed  this 
action  in  tbe  United  States  court  for  the 
■outhem  district  of  Indian  territory,  ^le 
now  plaintiffs  in  error  were  named  as  de- 
fendants. S.  L.  and  S.  T.  Williams  are 
brothers,  and  Jennie  L.  Williams  Is  the 
n  wife  of  the  defendant  5.  L.  Williams.  Re- 
f  oovery  was>*ought  I7  the  bank,  as  an  inno- 
oent  holder  for  value,  before  maturity,  upon 
»  Dote  for  ¥0,000,  executed  by  the  defend- 
ants, dated  February  4,  1904,  and  payable 
to  the  order  of  Susan  B.  Uays,  with  Inter- 
est. The  consideration  for  the  execution 
of  the  note  was  thai  allied  In  an  amended 
complaint: 

"Plaintlfr  further  alleges  and  cbaigea  the 
truth  to  be  that  the  said  note  was  executed 
by  the  aaid  Jennie  Lee  Williams  for  the 
Nneflt  of  her  separate  estate;  that,  at  the 
time  of  the  execution  of  said  note,  a  con- 
test was  pending  before  the  Commission  to 
the  Five  Civilized  Tribes,  which  said  body 
at  eaid  time  had  authority  under  law  to 
entertain  and  hear  the  same,  between  the 
said  Jennie  Lee  Williams,  one  of  the  mak- 
ers of  said  note,  and  Susan  E.  Mays,  the 
payee  therein,  to  determine  which  of  the 
said  parties  had  a  right  to  take  in  allot- 
ment a  certain  tract  of  land  located  adja- 
cent to  the  town  of  Maysville,  Indian  terri- 
tory; that  said  [note]  was  executed  by  the 
■aid  Jennie  Lee  Williams,  S.  L.  Williams, 
and  S.  T.  Williams,  in  eonslderatton  of  the 


abandoning  of  said  conteat  by  tbe  said  Su- 
san E.  Mays,  the  payee  therein;  that  after 
(aid  note  was  executed  the  said  Susan  B. 
Mays  did  abandon  her  contest  and  permit 
the  said  Jennie  Lee  Williams  to  take  th» 
said  land  in  allotment,  which  she  did,  and 
the  said  land  theicby  became  and  is  her  sep- 
arate property." 

The  amended  complaint  waa  dunurred  to- 
on the  following  grounds: 

"1st.  Because  the  said  amended  complaint 
doss  not  state  facta  sufBcient  to  eonatitut* 
a  cause  of  action,  and  does  not  entitle  plain- 
tiff to  the  relief  prared  for. 

"2d.  Because  the  transferee  of  a  non-ne- 
gotiable note  must  aver  and  prove  consid- 
eration for  the  transfer;  and  the  note  in 
suit  is  non-negotiable,  and  plaintiff  fails 
to  aver  any  conaideiation  whatever  for  the 

"3d.  Because  |  16  of  the  Atoka  agreement 
provides  the  only  legal  way  Indian  landa 
may  be  sold,  and  where  a  statute  positively 
declares  a  thing  cannot  be  done,  the  law  <a 
rwill  not  suffer  its  policy  and  purpose  to  be  I? 
thwarted  by  any  subterfuge  or  ingenious 
contrivance  clothed  with  the  semblance  of 
legality.  Thii  waa  a  short-cut  attempt  to 
sell  40  acres  of  land,  title  to  which  was  In 
the  Indians. 

"4th.  BeeauBG  the  Dawes  Commlaaion  had 
exclusive  jurisdiction  to  determine  all  mat- 
ters in  controversy  between  member!  of  the 
tribea  as  to  their  right  to  select  particular 
tracts  of  land  for  allotment,  and  to  deter- 
mine the  rights,  if  any,  of  Mrs.  Susan  Hay* 
in  the  contest  for  said  40  acres  of  land; 
but  the  original  payee  of  the  note  sued  on, 
for  a  bars  promise,  violated  the  law  in  tueh 
case  made  and  provided. 

"5th.  Because  it  appears  from  the  alle- 
gations in  said  complaint  that  tbe  note  cued 
on  herein  and  for  the  amount  and  accrued 
interest  of  which  the  plaintiff  seeks  a  judg- 
ment against  tbe  defendant*  was  executod 
pursuant  to  an  alleged  contract  entered  int» 
by  and  between  tbe  defendant  Jennie  Lee 
Williams  and  Susan  E.  Mays,  in  that  said 
complaint  shows  that  the  sole  and  only  eon- 
sideration  of  said  note  was  the  agreement 
of  the  said  Susan  E.  Mays  to  abandtm  a 
certain  contest  which  she  bad  instituted 
against  the  said  defendant  Jennie  Lee  Wil- 
liams, before  the  Commission  to  the  Fiva 
Civilixed  Tribes  at  Tishomingo,  wherein  aha 
claimed  the  right  to  select  a*  a  part  of  her 
allotment  certain  premises  wbicb  had  been 
filed  on  and  selected  by  the  said  Jennie  Lea 
William*  aa  a  member  of  the  tribe  of  Chick- 
asaw  Indiana. 

"flth.  Said  complaint  upon  it*  face  nhowv 
that  the  said  note  wa*  executed  by  the  d«- 
tendanta  to  the  (aid  Susan  E.  Maya  for  an 
illegal  oonaideratlon,  and  waa  executed  witla- 
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out  ftn^  eon bI deration  whatever,  aad  ol  all 
tbii  the  defendant*  pray  Um  judgment  of 
the  court." 

The  demurrer  was  overruled.  In  an  amend- 
ed answer,  tliereefter  filed,  after  admitting 
the  mailing  of  the  note,  and  averring  that 
it  wai  executed  b;  Jennie  Iice  Wllliania  as 
piineipal  and  by  the  other  defendants  as 
•uretiee,    the    following    allegations    were 

g  "1st.  The  defendants  admit  tiiat  hereto- 
■  fore,  to  wit,  on  thc»4th  day  of  February, 
1004,  thej  executed  and  delivered  unto  Su- 
■an  E.  Idays  their  promiasory  note  for  the 
principal  sum  of  (5,000,  due  ninety  days 
from  date,  and  they  admit  that  said  note, 
as  10  executed,  is  copied  in  the  plaintlfTa 
flrat  amended  complaint,  and  that  the  same 
ta  witneagcd  by  James  A.  Cotner,  and  they 
■dlmit  that  the  defendant  Jennie  Lee  Wll- 
liame  is  a  married  woman  and  the  wile  of 
the  defendant  S.  L.  Williams,  but  they  al- 
lege and  charge  that  said  note  waa  executed 
by  Jennie  Lee  Williams  aa  principal  and 
B.  L.  Williams  and  S.  T.  Williams  as  sure- 
ties. 

"Thew  defendanta  deny,  as  alleged  In  the 
-vnnplaint,  that  said  note  waa  executed  by 
tba  said  Jennie  Lee  W:llinms  for  the  bene- 
fit of  her  separate  estate;  but  they  admit 
that,  at  the  time  of  the  execution  of  the 
•aid  note,  a  contest  was  pending  before  the 
CommiSKion  to  the  Five  CivillEed  Tribes  be- 
tween Susan  E.  Blays,  as  contestant,  and 
Jennie  Lee  Williams,  aa  eontestee,  and  that 
the  purpose  of  said  contest,  aa .  instituted 
by  the  said  Susan  E.  Mays,  waa  to  deter- 
vine  whether  she  or  the  said  eontestee  had 
«  right  to  take  in  allotment  a  certain  tract 
«f  land  located  adjacent  to  the  town  of 
UaysTJll^  Indian  territory;  but  these  de- 
fandants  deny  that  said  note  ivaa  executed 
liy  the  said  defendant*  Jennie  Lee  Williams, 
fi.  L.  Williams,  and  8.  T.  Williams,  In  con- 
•ideration  of  the  withdrawal  of  the  said 
Mrs.  Susan  E.  Mays  from  said  contest,  aa 
Aforesaid;  and  they  deny  that  the  aaid  Su- 
san B.  Mays  did  withdraw  her  contest  and 
permit  the  said  Jennie  Lee  Williams  to 
take  the  said  lands  in  allotment;  and  that, 
i^  reason  of  the  withdrawal  of  the  said 
Busan  £.  Mays  from  said  oontest,  that  said 
land  became  and  was  the  separate  property 
of  the  said  defendant  Jennie  Lee  Williams; 
bat  defendants  allege  and  charge  the  truth 
to  he  that  since  the  exeaution  and  delivery 
of  said  noto,  aa  aforesaid,  that  said  Com- 
mission aforesaid  has  duly  awarded  and  de- 
livered to  said  defendant  Jennie  Lea  mi- 
liams  eertiflcate  to  aald  land. 
0  "^d.  But  these  defendants  allege  and 
»  (barge  the  truth  to  be  that  sole  and  only 
•  eonaideration  of  said  note,  aa  aforesaid,* was 
tha  pretendod  and  illegal  sale  of  tertaln 


lands  situated  near  Maysville,  In  the  Chick- 
asaw Nation,  Indian  territory,  by  the  said 
Susan  E.  Mays  to  the  said  Jannie  Lee  Wil- 
liams; that  said  pretended  sale  was  illegal, 
fraudulent,  and  void;  that  the  same  was 
made,  executed,  and  delivered  by  said  Susan 
E.  Mays  to  said  Jennie  Lee  Williams  in  vio- 
lation of  and  in  contravention  of  the  provi- 
sions of  a  treaty  made  by  and  between  the 
United  States  and  the  Chickasaw  and  Choo- 
taw  tribes  of  Indians  in  the  year  1002,  which 
said  treaty  was  ratified  by  a  majority  vote  of 
said  tribes  and  by  act  of  the  Congress  of 
tbe  United  States,  and  In  violation  of  and 
in  contravention  of  tbe  provisions  of  a 
treaty  of  the  United  States  and  the  said 
tribes  of  Indians,  made,  concluded,  and  rati- 
fied by  aaid  tribes  and  the  Congress  of  the 
United  States  in  the  year  1808,  and  known 
as  the  'Atoka  Agreement,'  and  that  by  rea' 
son  thereof  said  pretended  conveyance  from 
said  Susan  E.  Mays  to  said  Jennie  Lee  Wil- 
liams is  illegal,  fraudulent,  and  void,  and 
of  no  ellect,  and  that,  by  reason  of  the  prem- 
iaes  aforesaid,  the  said  note  herein  sued 
for,  when  executed,  was  and  hitherto  since 
has  been,  illegal  and  void  and  without  con- 
sideration. A  copy  of  said  conveyance  is 
hereto  annexed  and  marked  'Exhibit  A,'  and 
made  a  part  hereof. 

"3d.  And  still  further  answering  herein, 
tbe  defendants  say  that  the  plalntiS  ought 
not  further  prosecute  and  maintain  this  ac- 
tion against  them  because  they  allege  and 
charge  that,  at  the  date  of  the  execution  of 
aaid  conveyance  from  Mrs.  Susan  E.  Mays 
to  Jennie  Lee  Williams,  as  aforesaid,  said 
Susan  E.  Mays  did  not  have  the  possession, 
rigbt,  or  title  to  the  premises  in  said  con- 
veyance descril>ed,  and  did  not  own  the  im- 
provementa  situated  thereon,  and  had  no 
interest  therein  which  she  could  convey  to 
the  defendant  Jennie  Lee  Williama,  and 
that  the  consideration  of  the  note  herein 
sued  on  for  that  reason  has  totally  failed; 
all  of  which  the  defendants  are  prepared 
and  willing  to  verify,  and  thay  put  them- 
selves upon  the  country,  and  pray  the  judg- 
ment of  the  oourt  that  th^  be  discharged, 
with  their  costs."  £ 

*  Exhibit  "A,"  omitting  tbe  acknowledg-  f 
mentv  reads  aa  follows  i 

Tishomingo,  Indian  Territory,  Febniaiy  4, 

19D4. 
Know  all  men  by  these  preaentsi 

That  I,  Susan  E.  Mays,  of  Maysville,  In- 
dian territory,  for  and  In  consideration  of 
tha  sum  of  one  dollar  (91),  cash  in  hand 
to  me  this  day  paid  by  Bamnel  L.  Williams, 
Jennie  Lee  Williams,  and  receipt  of  which 
money  is  hereby  aelmowlsdged,  and  the  far- 
ther consideration  of  tbe  sum  ol  five  thott- 
aand  dollars    (90,000),  to  be  paid  me  by 
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Mud  Samnel  L.  WllliMns,  Jennie  I>ee  Wil- 
IJAmB,  on  the  4th  day  of  May,  1904,  which 
indebteilnesi  U  evidenced  by  t  promiisotj 
not«  ol  cTcn  date  herewith,  due  on  the  4Ui 
day  of  May,  1B04,  bearing  interest  at  the 
rate  of  S  per  cent  per  annum  from  date, 
■igned  by  S.  L.  Williuna,  Jennie  Lee  Wil- 
liami,  and  B.  T.  Williama,  I  hereby  bargain, 
■ell,  and  convey  and  relinquish  alt  my  right, 
title,  or  claim  which  I  have  in  any  way  in 
and  to  the  posteesion  of  the  lande  and  im- 
provements situated  upon  the  N.  V^  of  the 
K.E.  1^  o(  the  E.  E.  %  of  aec.  16,  and  the 
yiM.  14  of  the  N.W.  Vt  of  the  S.E.  V4 
10,  and  the  S.E.  Vt  ot  ttit  N.E.  %  of  the 
%  of  sec.  16,  all  in  township  4  N.,  range  2 
W.,  Chickasaw  Nation,  Indian  territory. 

Relinquishing  unto  the  said  Samuel  L. 
Williams  and  Jennie  L.  Williams  all  rights 
whieh  I  have  in  and  to  the  proceeds  due  or 
to  become  due,  or  from  the  sales  of  town 
proper^,  or  my  interests  in  the  said  town 
■ite,  located  on  the  above  descrilwd  prem- 
ises, hereby  relinquishing  to  them  any  claim 
that  I  have  by  any  former  agreements  per- 
taining to  any  town  site  on  said  lands  above 
described. 

Witness  my  hand  on  this  the  4th  day  of 
February,    1904. 

8uBan  E.  Mays, 

A  demurrer  to  the  amended  answer  was 
•ustaincd,  and,  the  defendants  refusing  to 
plead  further,  judgment  was  entered 
^  April  14,  190S,  in  favor  of  the  bank  for  the 
a  full  amount  of  the  note,  with  interest  and 
f  ooeta.  A  writ  of  error  was  allowed*and  the 
cause  was  taken  to  the  United  States  court 
of  appeals  for  the  Indian  territory.  While 
the  cause  was  pending  in  that  court,  Okla- 
homa became  a  state,  and  by  virtue  ot  the 
enabling  act  the  causa  was  transterred  to 
the  supreme  court  of  the  new  state.  On 
December  24,  1BD7,  a  petition  was  Bled  on 
behalf  of  the  plaintilTs  in  error  in  the  su- 
preme court  of  the  state,  accompanied  with 
bond,  and  it  was  prayed  that  the  cause  be 
removed  into  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Oklahoma, 
upon  the  ground  "that,  by  virtue  of  the 
enabling  act,  it  was  entitled  to  be  so  re- 
moved because  the  suit  herein  Is  of  a  civil 
nature  at  law,  arising  under  the  Constitu- 
tion and  laws  of  the  United  States."  The 
application  was  denied,  and,  from  a  Judg- 
ment of  affirmance  thereafter  entered  (20 
Okla.  274,  96  Pac.  487),  this  writ  of  error 
is  prosecuted. 

The  errors  assigned  in  substance  are  that 
the  supreme  court  of  Oklahoma  erred  in 
overrulinf;  the  application  to  remove,  in 
holding  that  error  was  not  committed  tiy 
the  trial  court  In  overroling  the  demurrer 
to  the  amended  complaint,  and  in  deciding 


Messrs.  W.  O.  DaTla,  L.  8.  Dolman,  and 
R.  K  Thomason  for  plaintiffs  in  error. 

Messrs.  S.  T.  Bledaoa  and  J.  B.  Thorny 
son  tor  defendant  in  error.  f, 

« 
*  Mr.    Justice    Wlilte,    after    making   tb*  • 
foregoing  statement,  delivered   the   opinion 
of  the  court: 

In  addition  to  discussing  the  merits,  the 
defendant  in  error  presses  upon  our  atten- 
tion a  motion  to  dismiss,  in  substance  upoD 
the  ground  that  no  question  of  a  Federal 
nature  is  presented.  As  the  plaintiffs  in 
error  had  no  greater  right  to  prosecute  tha 
writ  of  error  than  is  possessed  by  suitor* 
generally  when  seeking  the  review  of  a 
final  judgment  of  a  stats  court  (g  20,  en* 
abling  act,  aa  amended,  34  Stat,  at  L.  128Tt 
chap.  2911),  it  results  that  our  power  to 
review  is  controlled  by  Rev.  Stat  %  709,  U. 
a  Comp.  But.  ISOl,  p.  S7G.  Irrespectira 
of  other  contentions,  beyond  perad venture  ft 
question  of  a  Federal  nature,  however,  waa 
raised  by  the  contention,  denied  by  the  stat* 
court,  that  a  right  or  privilege  existed  oa- 
der  a  statute  of  the  United  States  to  r» 
move  the  causa  into  the  circuit  court  of  tha 
United  States,  and  the  motion  to  dismiss 
cannot  therefore  prevaiL 

ia  to  (kc  dental  of  tha  right  to  ramove.— 
The  claim  of  plaintiffs  in  error  is  that  the 
right  to  remove  the  cause  into  the  circuit 
court  of  ibe  United  States  arose  front  the 
fact  that  it  was  a  suit  arising  under  the  a 
Constitution  and  laws  of  the'United  States,  Jf 
and  that  the  right  existed  by  virtue  of  S  10 
of  the  enabling  act,  as  amended  on  Mareh 
4,  1907  (34  Stat,  at  L.  1ZB6,  chap.  SQll), 
the  pertinent  portion  of  which  is  aa  follows: 

"See.  IS.  That  all  civil  causes,  proceed- 
ings, and  matters  pending  in  Uie  supreme  or 
district  courts  of  Oklahoma  territory,  or  In 
the  United  States  courts  or  United  States 
court  of  appeals  in  the  Indian  territory, 
arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  or  affecting 
ambassadors,  ministers,  or  consuls  ot  thtt 
United  States,  or  of  any  other  countiy  or 
state,  or  of  admiralty,  or  of  maritime  juris- 
diction, or  In  which  the  United  States  may 
be  a  party,  or  between  citizens  of  the  same 
state,  claiming  lands  under  grants  from 
different  statea;  and  all  eases  where  there  i» 
a  controversy  between  a  citizen  ol  either 
of  said  territories  prior  to  admission  and 
a  eitiEen  of  any  state,  or  betwcra  a  citizen 
of  any  state  and  a  eltlzen  or  subject  of  any 
foreign  state  or  country,  in  which  eases  ot 
diversity  of  eitizenship  there  shall  be  mora 
than  two  thousand  dollar*  In  eontroveray, 
exelnriva  of  interest  and    costs,    ahall    ba 
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transferred  to  the  proper  UuiUd  States  cir- 
cuit or  district  court  establiabed  by  this 
act,  for  final  dispoHition,  and  iball  Uierein 
be  proceeded  witli  in  tbe  same  manner  as  if 
originally  brought  therein:  Provided,  That 
said  transfer  shall  not  be  made  in  any  aucb 
case  where  the  United  States  is  not  a  party, 
except  on  application  of  one  of  the  parties, 
in  the  court  in  which  tbe  cause  is  pending, 
at  or  before  the  second  term  of  such  court 
after  the  admission  of  said  state,  supported 
by  oath,  ibowing  that  the  ease  is  one  which 
may  b«  ao  transferred.  Tbe  proceedings  to 
efFeet  such  transfer,  except  as  to  time  and 
parties,  shall  be  the  same  as  are  now  pro- 
vided by  law  for  the  removal  of  causes  from 
a  state  court  to  a  circuit  court  of  the  Unit- 
ed States." 

In  the  petition  for  removal  It  was  alleged 
in  support  of  the  right  to  remove — 

"That  the  said  suit  involves  the  construe- 
0)  tion  of  the  treaties  and  laws  and  acts  of  Con- 
•  grees  eocceraing  the  allotment'of  lands  to 
the  Choctaw  and  ChielcaHaw  tribes  of  Indians 
under  the  act  of  Congress  approved  June  2B, 
1898  [30  Stat,  at  L.  IDS,  chap.  517],  and 
the  act  approved  July  1,  1902  [32  Stat,  at 
li.  641,  chap.  13S2],  commonly  known  as  the 
'Atoka  and  the  Supplemental  agreements 
between  the  Choctaw  and  Chickasaw  Tribes 
of  Indians  in  the  Indian  Territory.' 

'"Petitioner  shows  that  the  eontroversy 
herein  arises  from  the  following  facte: 

"On  February  4,  104,  appellant  executed 
a  promiseory  note  to  the  assignor  of  appel- 
lee for  five  thousand  ($5,000}  dollars,  due 
In  ninety  (90)  days,  with  interest  at  3  per 
cent  from  date. 

"That  the  consideration  for  said  note 
was  that  the  payee  thereof  should  cease  to 
prosecute  further  and  abandon  a  certain 
contest  then  pending  before  tbe  Commission 
to  the  Five  Civilized  Tribes,  in  which  the 
payee  woa  contestant  and  the  appellant 
herein  was  conteitee. 

"That  the  appellee  took  said  note  with 
full  knowledge  of  the  facts  as  disclosed  by 
its  pleadings.  Appellant,  by  demurrer  and 
answer,  claime  that  the  consideration  is  con- 
trary to  the  liitter  and  spirit  of  the  act  of 
Congress  of  June  28,  1808,  and  of  July  1, 
1903;  that  it  is  not  a  legal,  valid,  or  any 
consideration  for  the  note." 

Tbe  contention  that  the  cause  of  action 
arose  under  tbe  Constitution  or  laws  of  the 
United  States  Is  plainly  untenable.  Recovery 
by  the  bank  was  in  no  wise  predicated  upon 
any  right  conferred  upon  it  or  its  assignor 
to  contract,  as  was  done,  and  the  fact  that 
the  makers  of  the  note  relied  for  their  de- 
fense upon  provisions  contained  in  a  certain 
statutes  as  establishing  that  tbe  transac- 
tion  upon  which  the  right  to  recover  was 
based  was  prohibited  by  law  "wonid  only  de- 


monstrate that  the  suit  eouTd  not  be  main- 
tained at  all,  and  not  that  the  cause  of  ac- 
tion arose  under  the  Constitution  or  laws  of 
the  United  States."  Arkansas  v.  Knnsas  & 
T.  Coal  Co.  183  U.  S.  ?85,  100,  40  L.  ed. 
144,  147,  22  Sup.  Ct.  Rep.  17. 

As  lo  the  aster  ted  Federal  guest  ioat 
claimed  to  arise  upon  the  rulinge  in  reapect  ,g 
to  the  overruling  of  the  demurrer  to  the  • 
•intended  cotnplaini  and  the  sustaining  of  ■ 
the  demurrer  to  the  amended  answer. — In 
the  light  of  the  allegations  of  the  complaint 
and  the  admieslons  [either  express  or  im- 
plied from  the  failure  to  deny)  contained 
in  the  amended  answer,  we  think  the  record 
established  that  Susan  F.  Mays  and  Jennie 
Lee  Williams  were  members  either  of  the 
Choctaw  or  Chickasaw  trit>e  of  Indians; 
that  Mrs.  Williams  selected  for  allotment 
and  filed  upon  40  acres  of  land,  upon  which 
were  improvements,  situated  adjacent  to  the 
town  of  Maysvllle,  Indian  territory.  The 
right  of  Mrs.  Williams  to  select  the  land 
being  disputed  by  Susan  B,  Mays,  she  filed 
a  contest  against  tbe  same  before  the  Com- 
mission to  the  Five  CiviliEed  Tribes.  When 
this  was  done,  Susan  E.  Mays  was  not  in 
the  occupancy  of  any  other  land  liable  to 
allotment.  Fending  the  proceedings,  by  way 
of  compromise,  Susan  E.  Mays  agreed  to 
abandon  the  contest  instituted  by  her,  and 
relinquish  her  right  to  the  allotment  of  the 
land  in  controversy  and  tne  improvements 
thereon,  in  consideration  of  the  execution 
of  the  note  in  suit;  taat  said  note  was 
e^cecnted  for  the  benefit  of  the  separate  es- 
tate of  Jennie  Lee  Wilhoms,  and  was  de- 
livered to  Sussn  E.  Mays,  who  thereupon 
abandon  the  prosecution  of  her  said  con- 
test before  the  Commission,  and  the  allot- 
ment of  tbe  land  to  Mrs.  Williams  followed. 

Compromises  of  disputed  claims  are  fa- 
vored by  the  courts  (Hennessy  v.  Bacon, 
137  U.  S.  78,  34  L.  ed.  005,  11  Sup.  Ct. 
Rep.  17);  and  presumptively,  tbe  parties 
to  the  compromise  in  question  possessi^i  the 
right  to  thus  adjust  their  difTerences.  We 
come,  then,  to  consider  whether,  as  claimed, 
there  was  a  want  of  consideration  for  the 
note  because  of  an  express  or  implied  statu- 
tory prohibition  against  tbe  transaction 
which    formed    the    considerntion    for    the 

In   the   demurrer    to  the   amended    com- 
plaint,  the   claim   advanced    to   defeat   the 
right  to  recover  on  the  note,  which  was  sub- 
stantially reiterated  in  the  amended  answer, 
was  tha^  in  truth,  the  sale  was  of  the  land, 
and  was  illegal  because  not  mode  according  ^ 
to  the  method  for  acquiring  allotlable  trl-  a 
bal'land  provided  for  In  agreements  between  ? 
the  government  of  the  United  States  and  the 
Choctaw   and   Chlcksanw  governments,   and 
because  controversies  as  to  allotments  of 
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land  over  wfaleb  the  Dsne*  CommUBloa  had 
jurisdiction  could  alon«  b*  determiiiEd  bf 
that  body.  We  do  not  pauH  to  eonaidv 
irbetber  these  general  allegationi  eonstitut- 
-•d  aueh  a  apecia]  wtting  up  of  a  right, 
privilege,  or  imnmnily  luder  a  law  or  laws 
«f  the  United  Statea  a*  ia  required  bj  Bav. 
Stat.  %  709.  Considering  the  complaint  and 
answer  in  their  entirety,  especially  when 
viewed  In  the  light  of  the  allegations  of  the 
petition  for  removal,  it  clearly  results,  as 
atated  in  the  petition  for  remaval,  that  "the 
consideration  for  the  said  note  was  that  ths 
payee  thereof  should  cease  to  prosecute  fur- 
ther and  abandon  a  certain  contest  then 
pending  before  the  Commisaion  to  the  Tlve 
■Civilized  Tribes,  in  which  the  payee  was  con- 
testant and  the  appellant  herein  was  eon- 
lestee."  In  the  argument  at  bar,  while 
«onnsel  has  referred  to  statutory  provisions 
-and  to  various  decisions  which  It  is  assert- 
-ed  establiib  that  a.  sale  by  an  Indian  of  part 
of  an  excessive  holding  of  allottable  tribal 
land  or  of  improvements  thereon  would  not 
be  a  valid  consideration  for  a  note  given  to 
evidence  the  price  of  such  sale,  we  have  been 
referred  to  no  statute  nor  cited  to  any  treaty 
or  agreement  made  with  the  Indian  Tribes 
.giving  rise  even  to  the  suggestion  that 
where  a  bona  flde  contest  existed  between 
two  Indians  as  to  right  to  a  tract  or  traots 
■of  land,  arising  from  a  claim  based  tlpon 
•election,  on  the  one  hand,  and,  on  the  other, 
'because  of  occupancy  and  improvements,  it 
would  be  nntawful  for  the  latter  to  abandon 
his  contention  as  to  his  preferential  right 
ior  a  money  consideration.  Nor  have  we 
been  referred  to  any  statutory  provision 
which,  either  expressly  or  impliedly,  de- 
prived the  parties  to  a  eontest  of  their  right 
to  eompromise  simply  beeause  of  the  penden- 
cy of  the  contest  before  the  Commission  to 
the  Five  Civilized  Tribes.  An  opinion  of 
the  United  States  court  of  appeals  of  the 
I.  Indian  territory,  a  tribunal  which  was  spe- 
g  eially  competent  to  pass  upon  a  question  of 
*  the  kind'we  are  considering,  lends  support 
to  the  oondouon  we  have  reached,  that  a 
member  of  either  the  Choctaw  or  Chickasaw 
tribe,  when,  as  here,  there  ia  no  showing 
that  such  a  member  was  the  holder  of  an 
exceas  of  lands  subject  to  allotment,  was 
not  prohibited  at  any  time  from  selling  his 
improvements  upon  tribal  land,  or  abandon- 
ing bii  right  to  the  possession  thereof  to 
Another  Indian.  The  opinion  referred  to 
"Was  annonnced  In  the  ease  of  Thomason  v. 
UeUugblin,  7  Ind.  Terr.  1.  103  &  W.  SOB, 


in  which  eas^  among  other  questions,  the 
eourt  passed  npon  the  validity  of  a  sals  of 
tribal  land  by  one  Indian  t«  another  after 
the  enactment  of  the  act  ot  June  28,  1898, 
known  as  the  Curtis  bill  (chap.  S17,  30 
Stat  at  L,  4BE),  vrherein,  in  |  29,  is  em- 
bodied the  so-called  Atoka  agreement.  After 
referring  to  a  provision  in  S  17  of  the  act, 
limiting  the  extent  of  an  Indian's  holding 
before  allotment  to  the  approximate  share 
of  the  lands  to  which  be  and  hia  wife  and 
minor  children  were  entitled,  and  making  It 
a  misdemeanor  to  retain  the  possession  of 
an  excess  of  such  share  after  the  expiration 
of  nine  months  from  ths  paasage  of  the  ac^ 
ths  court  said  (p.  0) : 

"Inaamuch  as  the  sale  in  this  case  was 
made  within  the  nine  months'  limits  this^ 
of  course,  would  not  affect  the  validity  of 
the  sals,  even  though  Lafon  had  been  in  pos- 
session of  more  land  than  that  to  which  he 
was  entitled.  It  is  a  well-known  fact  that 
many  Indians,  at  the  time  of  the  passags 
of  this  act,  were  in  possession  of  large  tracts 
of  improved  lands,  in  excess  of  that  to  whieh 
they  were  entitled;  and  under  the  laws  and 
customs  of  the  different  tribes  at  that  tima, 
this  land  was  lawfully  held.  The  nine  month's 
provision  was  introduced  into  the  Curtis  bill 
for  the  purpose  of  giving  them  an  opportunl- 
tj  of  disposing  of  the  excess,  and  thereby 
to  get  some  renumeratlon  for  ths  improve 
menta  whieh  they,  l:^  their  labor  and  indus- 
try, had  lawfully  made  upon  tne  lands.  And 
there  is  no  provision  in  either  of  these  see- 
tions,  or  anywhere  else,  that  could  be  con* 
strued  to  deprive  an  Indian  la  this  terri-  ^ 
tory  of  the  right  to  dispose  of  his  holdings  * 
to  an  other*  Indian,  if  hs  desired  to  do  so,  • 
in  order  that  he  might  select  his  allotment 
on  other  lands.  The  statute  did  not  intend 
that  an  Indian  should  ba  compelled  to  tain 
his  allotment  on  the  land  then  held  by  him. 
He  could  sell  his  Improvements  and  holdings 
to  another  Indian  for  allotment,  and  lay 
his  own  on  other  land  which  he  might  find 
vacant,  ot  which  he  mighty  In  turn,  pur- 
chase from  another  Indian.  This  method 
was  adopted  almost  universally  by  ths  In- 
diana, and  it  was  not  unlawful  as  between 
Indians.  But  to  hold  an  exceas  of  landa  aft- 
er the  expiration  of  the  nine  montba  was 
unlawful  and  a  crime." 

While  the  asserted  Federal  questions  are 
not  so  wholly  devoid  of  substance  as  to  bs 
purely  frivolous,  they  are,  nevertheless, 
without  merit,  and  Uie  Jndgment  mnst  kii 
and  It  is  affirmed. 
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tJNITBD  STATES. 

OBomtAi.  I<4W  (I  97*)  —  JuBUDicnoK — 
Obuib  in  Honolulu  Habbob. 

1.  A  murder  commjtUd  on  board  a  ihlp 
lying  in  the  harbor  of  Honolulu  ia  eognicable 
in  the  diitrict  court  of  the  Uuited  Stata*  for 
the  territory  of  Hawaii,  under  U.  S.  Eer. 
Stat  i  S339,  U.  S.  Comp.  Stat  ISOl,  p.  3627, 
aa  committed  in  a  haven  or  arm  of  the  IM 
within  the  admiralty  and  maritime  Jurii 
diction  of  the  United  States,  and  "out  of  tha 
Jurisdiction  of  any  particular  state." 

[Bd.  Not*.— ror  oUwr  oum,  m*  Criminal  Law. 
Duo.  Die-  I  *!■•] 

Cbuiihai,   Law   (|  97*)  — Jcrismctiom— 

GklMB  lit  UOIfOLULD  Harbob. 

2.  There  is  nothing  in  the  Hawaiian  or- 
ganic act  of  April  30,  1900  (31  Stat  at  L. 
141,  chap.  339 ) ,  which  expressly  or  impliedly 
deprives  the  Federal  courts  of  their  jurisdl^ 
lion  under  U.  S.  Rev.  Stat  |  6339,  U.  a 
Comp.  Stat  1901,  p.  3S2T,  to  punish  a  a 
der  committed  on  board  a  ship  lying  in 
harbor  of  Honolulu. 

[Bd.  Note.— For  ctlier  oaw«  eM  Crlmtaal  lAK 
Dm.  D1«.  t  n.*] 

CBnnifAi.  Law   (1   444*)— Evidbnoh— Au- 

ihknucatioei  or  Documkni  —  Pbxkimp- 

iran  or  Oknuinenebb. 

S.  The  genutneneea  of  tha  anthentiration 
of  «  oopy  of  a  eertiflCBte  of  enrolment  offered 
Ix  eriaenn  to  eatabliih  the  national  ehmi- 
aoter  of  a  vessel  on  a  prosecution  foi 
eommitted  on  shipboard  will  be  assumed,  M 
will  also  tha  otScial  character  of  the  pur- 
ported signer  and  the  signing  by  him,  or  one 
mtborlied  to  sign  (or  him,  where  there  ia  no 
•ridenoe  outing  snipleion  upon  the  gennlne- 
MM  of  the  copy  or  of  the  mkI,  or  tha  slgna* 
tare,  and  none  whieh  cballengea  in  any  way 
the  Ameriean  character  of  the  ship. 

[Sd.  trote^n>T  ottMr  cwee,  ee*  Crlmlaal  Iai 
Deo.  DIs.  I  ML*] 

[No.  449.] 

Aigned   Febmuy  S8  and  Uareh  1,   1910. 
Decided  April  4,  1010. 

IK  XRBOR  to  the  District  Court  of  the 
United  SUtea  for  the  Territory  of  Ha- 
waii to  review  a  conviction  tor  a  murder 
committed  on  board  a  ship  lying  in  the  har- 
bor of  Honolulu.  AtHrmed. 
The  facts  are  stated  In  the  opinion. 
Hessrs.  Henry  B.  Davis,  Frank  E. 
Thompson,  Charles  F.  Clemons,  and  Britton 
k  Gray  for  plaintiff  in  error. 

Aialstant  Attorney  Qeneral  Fowler  for 
^  dafendaot  in  error. 

•   *  ill.  JiutlM  Imrtoo  delivered  tha  oplidon 
•i  thaoourt: 

The  pMntiff  in  error,  John  Wynne,  baa 
•ned  out  thia  writ  of  error  from  a  jndgment 
knd  sentenoe  of  death  for  a  murder  commit- 
tid  on   bottrd   tbe   ateamar   Rosecrans,   an 


Amariean  vauel,  while  lying  In  the  harbw  of 
Honolulu,  in  tha  territory  of  Hawaii,  Tha 
indictment  upon  whieh  he  was  tried  Includ- 
ed four  counts.  In  each  it  waa  charged  that 
the  murder  had  been  done  on  board  tha  said 
American  veuel,  lying  in  the  harbor  (d 
Honolulu,  in  the  district  and  territory  of 
Hawaii,  and  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  "and 
out  of  the  jurisdiction  of  any  partienlar 
state  of  the  said  United  Statea  of  Ameriea.' 
In  two  of  the  oounts  the  localil?  is  d*> 
■oribed  aa  a  eert^n  "haven"  of  the  Fadfl* 
ocean,  and  In  the  others  as  a  certain  "ajm* 
of  the  Paeifio  ocean. 

The  question  to  which  the  counsel  for  tlw 
plaintiff  in  error  has  chiefly  invited  the  at- 
tention of  the  court  is  whether  the  indict 
ment  ehelges  an  offense  within  the  jurisdifr 
tion  of  the  district  court  of  the  United 
States  for  the  territory  of  Hawaii.  It  wa> 
founded  upon  %  C339,  Rev.  Stat  (U.  B. 
Comp.  SUt  1001,  p.  SS27),  and  particularly 
the  second  paragraph.    The  section  ia  set  tmt 

"Bee.  S33B.  Every  person  who  commits 
murder — 

"First  Within  any  fort,  arsenal,  doct 
yard,  magazine,  or  fn  any  other  place  or  di» 
trict  of  country  under  the  exclusive  Jnri^ 
diction  of  the  United  Statea. 

"Second.  Or  upon  tha  high  aeaa,  or  In 
any  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bay  within  the  admiralty 
and  maritime  Jurisdiction  of  tha  United 
States,  and  out  of  tha  Juriadietion  of  any 
particular  state. 

Third.  Or  who,  upon  any  tncb  waters^ 
malicioualy  strikes,  stabs,  wounds,  poisons, 
or  shoots  at  any  other  parson,  of  wbieh 
■triking,  stabbing,  wounding,  polsoningy  or 
shooting  such  other  person  dies,  either  OB 
land  or  at  sea,  within  or  without  the  Unit- 
ed States,  shall  suffer  death."  •*■ 
'Shortly  stated,  the  contention  Is  that  the  ?" 
haven  or  arm  of  the  Pacific  ocean  which  con- 
stitutes tha  harbor  of  Honolulu,  although 
"within  the  admiralty  and  maritime  jurisdie- 
tion  of  the  United  States,"  Is  a  locality  not 
"out  of  the  jurisdiction  of  any  partienlar 
state,"  because  within  the  jurisdiction  of  tha- 
terrttory  of  Hawaii.  The  basis  for  the  conten- 
tion Is  that  tha  words,  "out  of  the  jurisdic- 
tion of  any  particular  state,"  do  not  refer 
to  tha  jurisdiction  of  a  state  of  the  United- 
State*,  but  are  to  be  given  the  wider  meaning^ 
of  out  of  the  Jurisdiction  of  any  separate 
poliUeal  communily;  end  that  the  territory^ 
of  Hawaii  constitutes  such  a  political  or- 
ganism. The  postulate  cannot  be  eonatdarad. 
The  crimes  act  of  April  SO,  ITBO,  chap,  9, 
1  But  at  L.  112,  contained  the  same  limit- 
ing words.  Thus,  in  the  8th  section  of  that 
'  aet  jnrisdieUon  m 
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ti  mufder,  »m  veil  u  Mrt^n  othar  erintt, 
vbea  aonnnitted  "upon  tli*  high  •«■,  or  In 
uaj  rWer,  Imtgii,  iMufii,  or  Imy,  out  of  tha 
JuTivdietioTt  of  aaj  putlcular  ■teta."  The 
Mt  wu  ramolded  l^  tb*  act  of  Marelt  3, 
182S,  ehftp.  es,  S  4,  page  IIS,  4  Stat  ^  L. 
<U.  B.  Camp.  Stat  1901,  p.  3827).  The 
further  limitation  of  "within  Uie  »diDir«Ily 
and  mvitima  jurigdlotlon  of  the  United 
States"  was  added,  but  othemiM  the  juria- 
dietion  remained  the  aame.  Without  rab- 
■tantial  ehange  the  proridon  of  tha  laat 
aet  waa  carried  into  the  Beviied  Statute*  •■ 
part  of  S  S339. 

To  Bupport  the  contention  urged,  counael 
hare  cited  United  State*  t.  BeTans,  3  Wheat. 
S37,  388,  4  L.  ed.  404,  and  Talbott  t.  Silver 
Bow  Count;,  130  U.  B.  438,  444,  3S  L.  ed. 
210,  212,  11  Sup.  Ct  Bep.  094.  The  indiet- 
mont  in  the  BeTani  Ca*e  waa  for  a  murder 
done  on  board  a  war  veaael  of  the  United 
State*  while  abe  la;  at  anchor  a  mile  or  more 
from  the  abore*  of  the  baj  conatituUng  the 
harbor  of  Boston,  in  the  ttata  of  Msua- 
ebniett*.  Hie  bay  was  whollj  within  the  ter- 
ritorial juriadiotton  of  the  itate  of  Maaaa- 
ehusetta,  and  the  court  said  that  it  wa*  not 
material  whether  the  court*  of  that  itate 
had  cognizance  of  the  offense  or  not.  "To 
bring  tha  offense,"  said  the  court,  "within 
the  jurisdiction  of  the  eourta  of  the  Union, 
It  must  have  been  committed  in  a  rlTW,  etc, 
v  oat  of  the  juriadiotion  of  any  state.  It  i* 
r  not  the  offense  oommitted,  but  the'bay  in 
which  it  I*  committed,  which  must  be  out 
of  the  jurisdiction  of  tb«  state.  If,  then,  It 
should  be  true  that  Maa*acha*ett«  can  take 
no  oognizanee  of  the  offense,  7et,  unless  the 
plaee  itself  ba  out  of  her  jurisdiction.  Con- 
gie**  h*a  not  given  cognicance  of  tltat  of- 
fense to  it*  courts.  If  there  be  a  common 
Jurisdiction,  the  crime  cannot  be  punished 
In  the  courts  of  the  Union."  TiM  case  has 
no  bearing  upon  the  question  here  involved, 
•zoept  so  far  as  that  the  jurisdiction  of  the 
court*  of  the  United  States  waa  there  held 
to  be  excluded,  because  the  place  where  the 
offense  was  committed  was  wltbln  the  terri- 
torial jurisdiction  of  one  of  the  states  of  the 
Union.  The  question  in  the  Talbott  Case 
waa  whether  a  territory  was  within  the 
meaning  of  g  S219,  Revised  Statutes  (U. 
8.  Comp.  Stat.  lS01,p.  3C02),  which  penolt- 
tod  a  "state  within  which"  a  national  bank 
is  located  to  tax  its  shares.  The  oourt  held 
that  the  permiasion  extended  to  atatea  in 
that  regard  including  territories.  The  de- 
dsion  was  based  upon  the  obrious  intent 
of  Congress,  looking  to  the  scope  and  pur- 
pose of  the  act;  the  eonrt  saying,  among 
other  things:  "While  the  word  'sUte'  is 
«ften  used  in  eontradistinctlon  to  territory,' 
jat,  in  ite  general  pnblle  sense,  and  as  soms- 
tlmes  used  in  the  statutes  and  tha  proeeed- 


ing*  of  the  goremment,  it  haa  tbs  largv 
meaning  of  any  separate  political  communi- 
ty, including  therein  the  District  of  Colnnf 
bia  and  the  tcrritoriaa,  aa  well  as  thoa* 
political  eommunitiss  known  aa  states  ol 
the  Union."  But  the  word  "state,"  as  used 
in  the  Sth  seeUon  of  tlie  act  of  1790,  and  the 
subsequent  act  of  1826,  as  well  as  used  fn 
g  S339,  Bev.  Stat,  must  be  determined  from 
its  own  oontext  The  word  "state,"  as  thera 
used,  has  been  uniformly  held  as  referring 
only  to  the  territorial  jurisdiction  of  one  i3 
tha  United  States,  and  not  to  any  other  gof^ 
emment  or  political  eommunlfy.  Thna,  In 
United  Stetes  v.  Boss,  1  QaU.  620,  Fed.  Gas. 
Ko.  ie,19a,  Mr.  Justice  Story  said,  in  refer- 
ence to  the  words  in  |  4  of  tbs  act  of  182^ 
above  referred  to,  that  "the  additional 
words  of  the  act,  'In  any  river,  haven,  basin, 
or  bay  out  of  the  Jurisdiction  of  any  partieo- 
lar  state,'  refer  to  such  placsa  without  any 
of  the  United  SUtes,  and  not  without 
foreign  state*,  as  will  be  very  clear  on  « 
examining  the*  prorision  as  to  tha  place  ? 
of  trial,  in  the  close  of  tlw  same  see- 
tion."  In  United  States  r.  OrifTen,  S 
Wheat  1S4,  ISO,  200,  6  L.  ed.  04,  W>  M, 
one  of  the  questions  certiSed  was  "whether 
the  words,  'out  of  the  jurisdiction  of  any 
particular  state,'  In  the  Bth  section  of  tha 
act  of  Congress  of  the  30th  of  April,  1790, 
chap.  9  [1  SUt  at  L.  113,  U.  8.  Comp.  Stab 
1901,  p.  3643],  .  .  .  must  be  oonstrued  to 
mean  out  of  the  jurisdiction  of  any  parties 
lar  sUte  of  the  United  States."  To  this  tha 
court  *aid:  "We  think  it  obriona  that  'out 
of  any  particular  *teta'  must  lie  eonatrued 
to  mean  'out  of  any  one  of  the  United 
Statea'  By  examining  tJie  eontezt  it  will  ba 
seen  that  "particular  state*  Is  uniformly  nasd 
in  conb'adiatinction  to  United  States."  b 
United  States  t.  Rodger*,  ISO  D.  S.  249, 
20S,  37  L.  ed.  1071,  1077,  14  Sup.  Ct  Kap^ 
109,  the  same  meaning  was  attached  to  tha 
words  in  question,  and  an  offense  eonunltted 
on  the  Detroit  river,  on  a  veasel  belonging 
to  a  citizen  of  the  United  Statea,  wa*  held 
cognizable  by  the  district  court  of  the  Unltad 
States  for  the  eastern  district  of  Micbigai^ 
although  it  appeared  that  the  offense  had 
been  committed  teithin  tke  territorial  h'mtta 
of  th«  Dominitm  of  Canada,  and  therefora 
not  within  the  Jurisdiction  of  any  pariici^ 
tar  atate  of  the  United  SUte*.  See  also  St. 
Clair  T.  United  States,  104  U.  S.  134,  144, 
38  L.  ed.  936,  S39,  14  Sup.  Ct  Bep.  1002, 
and  Andersen  v.  United  States,  170  U.  8. 
489,  42  L.  ed.  1118,  IS  Sup.  Ct  Bep.  889. 
That  there  existed  an  organized  political 
eommunity  In  tlie  Hawaiian  Islands,  exar- 
eising  political,  civil,  and  panal  jurisdicttm 
throughout  what  now  oonstitnte*  tha  tarrl- 
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torj  of  Hsmli,  inelndin;  Juriadietton  orer 

■  the  bay  or  haren  In  question,  when  that  t«T- 

i  titoiy  wai  acquired  onder  the  joint  reso- 

{  hition  of  CougreBB  of  July  7,  18BS  [30  Stat 

at  L.  7S0],  did  not  prevent  tbe  operation 

of  i  6339,  Iter.  Stat.    That  "political  ooni- 

I  muni^  did  not  conititute  one  of  the  itatei 

of  tbe  United  States;  and  It  the  other  Ju- 

riidietional  facta  existed,   |   0339  came   at 

'  once  into  aperation. 

!  Unleai,    therefore,    there    waa   aomething 

I  In  the  legislation  of  Congress  found  in  the 

aet  of  April  30,  190O,  chap.  SS9,  81  Stat. 

at  L.  p.  141,  prorlding  a  govemment  for  the 

territoi;  of  Hawaii,  which  excluded  the  op- 

eration  of  the  itatute,  the  jurisdiotion  of  the 

«  eonrta  of  the  United  States  orer  the  ba; 

?  here  in  question,*in  respect  of  the  murder 

ttiere  charged  to  have  been  oonunitted,  waa 

beyond  question. 

Counsel  have  cited  and  relied  upon  the 
Sth,  6th,  and  7th  sections  of  the  organic 
act  referred  to,  in  connection  with  %%  83,  84, 
fl9,  and  91,  as  operating  to  leare  Intact  the 
Jurisdiction  of  the  territorial  courts  of  the 
territory  under  existing  penal  laws  over  this 
liaTen"  or  "arm"  of  the  sea,  in  respect  to 
kmniddes  there  eominitted.  The  Sth  aee- 
tioB  of  the  organie  act  referred  to  prorided, 
*Hlkat  the  Conatitution,  and  except  as  here- 
in otherwise  provided,  all  the  laws  of  the 
United  States,  which  are  not  locally  inap- 
pUcahle,  shall  have  the  same  force  and  effect 
within  the  said  territory  as  elsewhere  in  the 
United  States."  The  6th  section  continued 
In  force  the  laws  of  Hawaii  "not  inconsistent 
with  the  Constitution  or  laws  of  the  United 
States,  or  the  provisions  of  this  act;  .  .  . 
■ubject  to  repeal  or  amendment  by  the  legis- 
lature of  Hawaii  or  the  Gongreas  of  the 
United  States."  The  Tth  section  expressly 
repeals  a  long  list  of  local  laws,  civil  and 
criminal,  and  does  not  expressly  include  the 
ohapter  of  the  penal  laws  of  Hawaii  of  1887, 
relating  to  homicides.  The  Slst  aection  vests 
the  judicial  power  of  the  territory  in  one 
supreme  court  and  such  inferior  courts  as 
the  legislature  may  establish,  and  contlnuea 
In  force  tbe  laws  of  Hawaii  concerning  the 
Jnrlsdietlon  and  procedure  of  such  courts, 
"except  as  herein  provided."  Section  83 
•ontinues  In  force  the  laws  of  Hawaii  relat- 
ing to  the  judicial  department,  including 
elvil  and  criminal  procedure,  subject  to 
modification  by  Congress  or  the  legislature. 
Seetlon  89  provides  that  the  control  of 
wharves  and  landings  constructed  by  the  Re- 
public of  Hawaii,  on  any  seacoast,  bay,  or 
harbor,  shall  remain  under  the  control  of 
the  government  of  the  territory  of  Hawaii. 
Section  91  leaves  public  proper^  which  had 
been  ceded  to  the  United  States  under  the 
•ontrol  of  the  government  of  the  territory. 
W«  cannot  see  that  any  of  the  ftlnga  re- 


ferred  to  have  the  effect  claimed  for  them. 
The  plain  purpose  of  the  fith  section  waa  to 
extend  tbe  Constitution  and  law*  of  ttw « 
United  Btatea,*not  kically  Inapplicable,  to? 
the  territory,  and  of  the  0th  section,  to 
leave  In  force  the  laws  of  Hawaii,  except  a* 
repealed  by  the  act,  or  inconsistent  with  the 
Constitution  or  laws  of  the  United  Statea. 


waa  subject  to  trial  In  the  courts  of  the 
United  Statea,  though  vrithin  the  territorial 
waters  of  Hawaii,  the  organic  act  neither 
expressly  nor  impliedly  deprives  the  eourta 
of  the  Union  of  the  jurisdiction  which  they 
had  before.  It  was  within  the  power  of 
Congress  to  confer  upon  Its  oourta  exclusive 
jurisdiction  over  all  offenses  committed 
within  the  territory,  whether  on  land  or  wa- 
ter. This  It  did  not  elect  to  exercise.  It 
provided  for  the  establiihment  of  a  distriat 
court  of  the  United  States,  with  oil  of  the 
powers  and  jurisdiction  of  a  dlstrlst  court 
and  of  a  circuit  court  of  the  United  Statea. 
It  provided  also  for  the  organization  of  lo- 
cal courts  with  the  jurisdiction  conferred 
by  the  existing  laws  of  Hawaii  upon  its  k^ 
cal  courts  except  as  such  laws  were  In  eon- 
flict  with  the  act  itself  or  the  Constitution 
and  Uws  of  the  United  States.  If  ft  he  biu^ 
as  claimed,  that  the  territorial  eourta  axa> 
else  jurisdiction  over  homicides  in  the  har- 
bor of  Honolulu,  nnder  and  by  virtue  of  the 
laws  of  Hawaii  thus  oontlnued  In  force.  It 
only  establishes  that  there  may  be  eoneni- 
rent  jurisdiction  in  respect  of  certain  criraM 
when  committed  In  certain  places,  and  U  far 
from  establishing  that  the  eowta  of  the 
Union  have  been  deprived  of  a  jurisdiction 
which  they  have  at  all  times  claimed  and 
exercised  over  certain  offenses  when  commit- 
ted upon  the  high  eeas,  or  In  any  arm  of  the 
sea,  or  in  any  river,  basin,  haven,  creek,  or 
bay  within  the  admiralty  and  maritime  ju- 
risdiction of  the  United  Statea,  and  out  of 
the  jurisdiction  of  any  particular  state. 

We  find  nothing  in  the  special  legislation 
applicable  to  that  territory  which  prevent- 
ed the  operation  of  %  633S. 

There  are  assignments  touching  the  com- 
petency of  certain  evidence  relied  upon  to 
establish  the  national  character  of  the  Rosa-  • 
crans,  and  others  which  challenge  the  auf-  ti 
flciency  of  the*evldence  to  carry  the  case  to  * 
tbe  jury  against  a  motion  to  direct  a  ver- 
dict for  Insufficiency  of  evidence  upon  that 
point.    A  certificate  of  enrolment,  purport- 
ing to  have  been  issued  at  Eon  Francisco  bf 
one  Coey,  "acting  deputy  collector  of  cus- 
toms," initialed  "W.,"  and  signed  by  E.  W. 
Uarlin,  deputy  naval  officer,  as  required  Iiy 
S  4332,  Rev.  Stat.  (U.  S.  Gomp.  Stat  1001, 
p.  2967),  which  recited  that  the  vesael  waa 
solely  owned  by  the  National  Oil  ft  T^aiw- 
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portatioD  Cranpuij,  k  oorporatloD  organized 
nader  tlw  1am  of  Califomii,  waa  introduced 
for  ttie  purpoBs  of  establishing  that  the  vea- 
■el  wu  of  American  nationalitj.  There 
wu  alao  erideoce  that  she  carried  the  flag 
of  the  United  States, — evidence  admissible 
npon  a  mere  question  of  natinnality.  St. 
Clair  T.  United  States,  1S4  U.  S.  134,  ]61, 
8S  L.  ed.  639,  049,  14  Sup.  Ct.  Rep.  1002. 
Tha  principal  objection  is  tbat  this  ccrtifl- 
eate  i*as  not  the  original,  but  a  eopy,  not 
■ufliciently  authenticated.  The  autbentica- 
Uon  was  in  these  words: 

District   and    Port   of   San    Francisco. 
I  hereby  certiFy  the  within  to  he  a  true 
00p7  of  the  original  lasued  by  this  oflice. 

Given  under  my  hand  and  seal  this  5  day 
Of  October  1907. 

(Bgd.)        N.  8.  Farley,  [Seal.] 
Deputy  Collector  of  Customa 
W. 

The  requirements  (or  registration  are  let 
out  in  S  4142  (U.  B.  Comp.  Stat.  1001,  p. 
280fi].  The  certificate  in  question  was  la 
form  as  required  by  g  4196. 

There  waa  evidence  of  a  witness  that  he 
had  himself  received  custom  papers  from  the 
eustombouae  at  San  Francisco,  signed  by 
Farley,  and  was  familiar  with  the  signature 
from  its  appearance  upon  ship  licenses  on 
board  ships.  He  hsd  never  seen  Farley 
writ«,  and  only  identified  the  signature 
from  tamlliarity  with  it  obtained  from  this 
and  other  like  official  papers.  He  also  said 
be  was  familiar  witti  the  seal  of  the 
toms  officials  at  San  Francisco. 

The  appointment  of  deputy  collectors  is 

provided  for  by   £§  2630,  2633,  Rev.   Stat. 

^  (U.  S.  Comp.  SUt.  1901,  pp.  1812,  1813). 

J  By  S   882,   Rev.   Stat    (U.  S.   Comp.   Stat. 

•   1901,  p.  6G9),  copies  of  any*papers  or  docu- 

ments,  in  any  of  the  executive  departments, 

under  the  seal  of  the  proper  department,  are 

made  admissible  In  evidenoe  equally  with  tlie 

original. 

There  wal  do  evidence  whatever  casting 
mspicioti  upon  the  genuineness  of  the  copv 
or  of  the  seal  or  the  signature  of  Farley, 
and  none  which  challenged  in  any  way  thf 
American  character  of  the  ship.  Under  such 
el reum stances  and  for  the  purposes  of  tb: 
ease  it  was  not  error  to  assume  that  the 
document  was  genuinely  executed  by  Farley, 
that  he  waa  what  he  claimed  to  be,  a  deputy 
eollector  of  eustoma,  and  that  his  signati 
bad  been  signed  by  himself  or  one  authorized 
to  lign  for  him.    3  Wigmore,  Ev.  |  £161. 

Thm  waa  no  arror,  and  the  judgment  li 


(a?  ir.  I.  M.) 

SOUTHERH  RAILWAY  COMPANY,  Xd.  S. 
Hurst,  BenJ.  Voila,  and  Tom  Cox,  Flfls.  la 


W.  M.HILLEB. 


Reuoval  or  CitiSB*  (I  i 

CONIBOTEBaX. 

1.  A  suit  in  which  plaintiff,  in  good  faith, 
has  joined  as  for  a  joint  liability  in  tort  a 
foreign  rnilu-ay  corporation  and  certain  of 
its  rpsiiicnt  employees  whose  negligence 
caused  tlie  injury  complained  of,  la  not  re- 
movalile  to  a  Federal  circuit  court  aa  pro- 
sentiiig  a.  separable  controversy  between  the 
plaintitr  atiil  tlie  corporate  defendant. 

ISi.  Nate.~FoT  otber  cawn.  ses  Remorol  ot 
Csusei,  CenL  Dig.  |  8i;    Dec.  Dig.  |  <9.'J 

Removal  or  Causes  (|  109*)— Digmibsu. 
BT  Federal  Coubt  —  Nkw  Aciion  is 
Statx  Codbt. 

2.  The  voluntary  dismiasal  of  an  action 
which  baa  been  removed  from  a  state  court 
to  a  Federal  circuit  court  doea  not  pieclnda 
a  subsequent  suit  on  the  same  cause  of  m- 
tion  in  the  state  court. 

[Bd.  Not*.— For  otfier  eoMS,  »m  RMnoval  ill 
CaasM,  CenL  Dl».  I  ms;    Dec.  Dlr-  i  m.*3 


[No.    122.] 


IN  ERROR  to  the  Court  of  Appeala  of  tho 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  judgment  of  the  City  Court 
of  Hall  County,  in  tliat  state,  in  fsvor  of 
plaintiff  in  a  suit  in  which  plaintiff  has 
joined,  as  for  a  joint  liability  in  tert,  t, 
foreign  railway  corporation  and  certain  of 
its  resilient  employees  whose  negligene* 
caused  the  injury  complained  of.    Affirmed* 

See  same  case  below,  3  Ga.  App.  410,  M 
S.  E.  1115. 

The  facts  ar«  stated  in  the  opinion. 

Messrs.  John  J.  Strickland,  Alfred  P. 
Thom,  Bamilton  (tcWhorter,  and  McDanlel, 
Alston,  &  Black  for  plaintiffs  in  error. 

Measr!i.  Reuben  R.  Arnold  and  Reuben 
Arnold  for  defendant  in  error.  •< 

*  Mr.  Justice  Day  delivered  the  opinion  <rf  • 
the  court; 

The  defendant   in   error,   plaintiff  below, 
brought  suit  in  the  city  court  of  Hall  coun- 
ty, Georgia,  against  the  Southern  Railway 
Company,  a  corporation  of  Virginia,  and  eer-  -r 
tain  individual  citizens  of  Georgia,  to  recoT*  % 
er   damages   for   personal*  injuries  received  * 
by  bim  while  in  the  employ  of  the  railroad 
company  as  an  engineer.     A  recover;  in  tha 
court  of  original  jurisdiction  was  affirmed 
in   the  court  of  appeals  of  Georgia   {3  Gft. 
App.  410,  69  S.  E.  1115),  and  the  cam  ia 
brought  here  to  review  certain  Federal  ques- 
tions presented  by  the  record.     These  ere^ 
first,  Uiat  the  state  court  erred  in  rehuinf 


IB  toplo  A  I  NUiau  In  D*c.  *  A 


.  Dies.  IHT  te  data.  *  RopT  InOai* 


oyCOOgIC 


SOUTHERN  R.  00.  T.  MILLER. 


4S1 


to  remove  the  cue  to  tbe  United  Statei  di 
«uit  oouit  upon  the  petition  of  the  pUIntiff 
In  error;  Beoond,  h  It  appeared  tbkt  the 
had  once  bean  remoTed  to  the  Federal  oonrt 
and  was  dianiaaed  b;  tha  plaintiff,  the 
state  court  Bhonld  have  held  that  the  right 
to  further  proioeute  in  that  court  was  lost. 
Slid  the  juriadletion  completely  and  flnallf 
transferred  to  the  Federal  court. 

In  order  to  datermine  those  questions,  it 
Is  necessary  to  state  how  tiie  case  arose. 
Originally  this  suit  was  brought  againet 
the  Southern  Bailwsj  Company  alone,  to 
cover  damsges  for  injorifla  charged  to  have 
been  inflicted,  because  tha  train  Dpon  which 
ths  plaintiff  was  engineer  was  permitted  to 
mn  from  the  main  track  tiirougb  an  open 
switch,  onto  a  siding,  where  another  train 
was  siding,  when,  b7  reason  of  the  rules 
and  r^plaUona  of  the  company  in  the  cir' 
eumatsaceH  aet  forth,  plaintiff's  train  had 
the  right  of  way  upon  the  traek,  and,  be- 
cause the  switch  was  turned  the  wrong  way, 
plaintiff's  train  was  thrown  into  the  aiding 
Bpon  which  the  other  train  was  standing, 
and  in  order  to  avoid  more  serious  Injury, 
plaintiff  jumped  from  Us  engine,  and  was 
freatly  injured. 

Tbe  first  suit,  being  against  the  Southern 
Railway  Company  alone,  was  removed  to  the 
United  States  dreuit  court,  the  transcript 
•f  record  was  duly  filed,  and  the  company 
answered.  Thereafter  tbe  plaMtiff  volun- 
tarily dismissed  the  case,  and  later  began 
tbe  present  case  against  the  Southern  Rail, 
way  Company  for  tha  same  injury,  and  en. 
joined  Cox,  Voils,  and  Hnrst  as  parties  de- 
fendant. These  parties  were,  respectively, 
tbe  conductor  of  the  train  with  which  plain- 
tiff's train  collided,  the  engineer  and  front 
brakeman  of  said  train.  The  n^IIgence 
0  eharged  was  that  the  brakeman  negligently 
jj  failed  to  turn  the  switch  back  to  the  main 
■  Uns  after  his  train  went  into  the'sidingj 
that  Cox,  tbe  conductor,  wsi  in  control  and 
maDBgement  of  the  train,  and  under  the  duty 
of  seeing  that  the  switch  was  turned  to  the 
main  line;  and  that  Voil,  the  engineer,  aft- 
er he  got  his  engine  into  the  siding,  with 
the  exercise  of  ordinary  care  should  have 
known  that  the  switch  was  turned  wrong, 
and  yet  failed  to  take  any  steps  to  report 
the  situation  or  to  have  It  remedied.  It  was 
further  alleged  that  tbe  individual  defend- 
ants, in  causing  the  switch  to  he  unlocked 
and  turned  from  the  main  line,  were  guilty 
of  negligence,  which  was  the  negli^nce  of 
tliB  railroad  company,  inasmuch  as  they  rep- 
resentpd  the  coiopany  In  the  operation  of  tlie 
trnin  whieh  coUIded  with  the  plaintiff's 
train.  It  is  alio  alleged  that  the  individual 
defendants  should  have  flagged  tbe  plain- 
tifTs  train  if,  for  any  reason,  the  switch 
nnained  turned  to  the  side  track. 


nie  petition  for  removal  eontained  so 
charge  that  the  attempt  to  join  the  defend- 
ants was  for  the  purpose  of  fraudulently 
avoiding  tbe  jurisdiction  of  the  United 
States  court,  or  with  a  view  to  defeat  a  rtt- 
moval  thereto.  Tbe  case  here  presented  is 
one  In  which  the  record  discloses  there  was  an 
attempt  to  join,  in  good  faith,  the  railway 
company  and  the  individual  defendants  ss 
for  a  joint  liabiUty  In  tort 

Under  the  practice  In  Georgia,  the  eass 
want  to  the  court  of  appeals  of  that  state 
on  tlia  question  of  the  right  to  remove  tbe 
eaae  to  the  Federal  court.  The  deelsion  of  the 
court  of  appeals  upon  that  question  la  re- 
ported in  1  Oa.  App.  dlfl,  G7  a  B.  1000.  In 
that  ease,  the  court  dealt  with  tha  right, 
under  the  law  of  Georgia,  to  join  the  Indi- 
vidual defendants  with  the  railroad  com- 
pany, and  held  that  the  objections  to  join- 
der were  untenable,  and  that  there  was  no 
separable  controversy,  either  at  common  law 
or  under  the  statutes  of  Georgia.  In  an 
opinion  by  the  chief  judge  It  was  held  that 
tbe  acts  of  negligence  charged  against  the 
individual  defendants  Involved  both  acta  of 
omission  and  commission,  and  were  not 
merely  matters  of  nonfeasance,  for  whieb 
the  agents  would  not  be  jointly  liable  with 
the  principal.  The  court  further  held  that 
the  objection  that  the  liability  of  the  rail- 
road company*  was  statutory,  and  that  of 
the  other  defendants  at  common  law,  made 
no  difference  in  the  right  to  join  the  de- 
fendants, and  that,  under  the  statute  law  of 
Georgia,  the  acts  of  negligence  set  ont  in  th« 
declaration  against  the  individual  defend- 
ants may  have  amounted  to  criminal  negli- 
gence, in  whieh  event  both  the  railroad  com- 
pany and  the  individual  defendants  wers 
jointly  liable  to  the  plaintiff  under  the  law 
of  the  state.  In  view  of  tbe  conclusions 
which  the  learned  court  reached,  It  further 
held  that  the  case  was  ruled  by  Alabama 
Q.  B.  R.  Co.  V.  Thompson,  200  ~U.  S.  206,  50 
L.  ed.  441,  26  Sup.  Ct.  Rep.  ISl,  4  A.  &  E. 
Ann.  Gas.  1147.  We  agree  with  that  con- 
clusion. In  that  case  it  was  held  that,  for 
the  purposes  of  determining  the  remoTability 
cause,  the  case  must  be  deemed  to  be 
such  as  the  plaintiff  has  made  it  in  good 
faith  In  his  pleadings.  See  also  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Bohon,  200  D.  8.  221, 
60  L.  ed.  443,  26  Sup.  CL  Rep.  160,  4  A.  A 
E.  Ann.  Cas.  1,IS2.  There  was  no  error  in 
the  refusal  to  remove  the  ease. 

A  further  objection  is  made  that.  Inas- 
much as  the  suit  was  once  removed  from  the 
state  court  to  the  Federal  court,  and  there- 
in dismissed,  there  was  no  right  to  l>egin  tha 
again  in  the  state  court  This  argument 
is  predicated  upon  tbe  statement  in  a  num- 
ber of  cases  in  this  court,  to  the  effeet  that 
where  tbe  petition  for  removal  and  bond 
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hsra  baen  iUad,  the  sUta  eonrt  loaw  jnritdle- 
tion  <d  tlte  oaM,  uid  •abieqnent  proeeedingB 
tlwraiii  an  rold  uid  of  no  affeet  But  thia 
b  far  from  bidding  QiAt  i.  Fedsral  court 
obtaina  jnriadjctioii  of  a  mlt  thiia  remOTed 
In  aneh  wiae  tlut  it  ean  nerer  again  be 
brought  in  &  atata  oonrt,  althongh  there  iiaa 
been  no  Judgment  upon  the  merit*  In  the 
Federal  eour^  and  Uie  caaa  haa  been  dia- 
misBed  therein  without  any  other  dispoaltlon 
than  ia  inTolved  in  a  Toluntai;  diamiaaal 
with  tbtt  eonsent  of  the  oourt. 

While  It  ia  true  that  a  eoroplianoe  with 
the  aet  of  Congreai  entitling  the  partjr  to  re- 
more  the  eaae  maj  operata  to  and  the  jurla- 
diction  of  the  state  aonrt^  notwitha tan  ding 
it  refusea  to  allow  aaoh  remoral,  it  hj  no 
meaoa  followa  that  tha  atata  eonrt  ma;  not 
■squire  jurisdietion  in  aoma  proper  way  of 
the  aame  oause  of  action  after  the  case  haa 
^  been  diamiaied  without  final  judgment  in  a 
Jj  Federal  court.  By  complying  with  tha  r»- 
•  moral'aet,  the  atata  court  loat  ita  Juriadio- 
tion;  and  upon  the  filing  of  the  record  in 
the  Federal  court,  that  court  acquired  juris- 
diotion.  It  thereto  had  the  authority  to 
bear,  detennina,  and  render  a  judgment  in 
that  oaae  to  the  exclusion  of  every  other 
eonrt.  But  where  the  court  permitted  a  dia- 
miaaal of  the  action  by  the  plaintiff,  it 
thereby  loat  the  joriidiction  which  it  had 
thua  acquired. 

We  know  of  no  prlndple  which  would  per- 
mit the  Federal  oourt  under  aueh  cireum- 
stancea,  and  after  the  diamiaaal  of  the  auit, 
to  continue  ita  juriadietion  over  the  caae  in 
Boch  wlM  that  no  other  court  could  ever  en- 
tertain it.  Aft«r  the  voluntaiy  diamiaaal  In 
the  Federal  court,  the  caae  was  again  at 
large,  and  the  plaintiff  waa  at  liberty  to  be- 
gin it  again  in  any  court  of  competent  juria- 
dloUon. 

We  find  no  error  In  the  Judgment  of  the 
Oourt  of  Appeals  of  Georgia,  and  the  aame 
la  affirmed. 


<tiT  O.  B.  ni.i 

LOS  ANQELES  FARMIWO   A  MILLING 

COMPANY,  Plff.  in  Err., 

CITY  OF  LOS  ANGELES. 

Oomra  (|  894»)— Emob  to  Stati  Codbt— 

FBIVOLOUStrEBS   OF    FXDKRAl.   QUEBTIOIT. 

1.  Federal  queBtiona  of  lerious  import, 
essential  to  support  a  writ  of  error  from 
the  Federal  Supreme  Court,  are  not  io- 
TOlved  in  contentions  that  riparian  owners 
were  denied  due  procesa  of  law  or  the  equal 
protection  of  tha  laws  by  the  decision  of  a 
state  court  awarding  a  municipality  para- 
mount rights  in  the  watera  of  the  stream  un- 
der Bpaoiab  and  Mexican  laws,  confirmed 


by  tha  Cnlt«d  SUtM  to  the  munidpaUtr 
as  the  sueeeasor  of  a  Spanish  pueblo. 
[Bd.   Nats.— For  othu  easia,  a«*  CotUtS,  Dae. 

CouBis  (I  SM*)— Ebbob  to  Stati  Comr— 
B^DBXAL  QuEvnoiT  —  Statdtobt  Con- 
•xBUonoH— AOHiaeiBiuTx  or  Hvii>uia& 

2.  The  construction  by  a  state  court  at 
the  statutes  of  that  state,  and  ita  rulinga 
as  to  the  admissibility  of  evidence,  furnish 
no  basis  for  a  writ  of  error  from  the  Fed- 
eral Supreme   Court. 

no.  IfMa.— ror  other  easw,  ■••  Oonrt^  Owt. 
Die  H  U«)-1K1:   Dm.  Dia.  |  nt.1 
ConBTB  (I  SM*)— Ebbob  to  Srais  Oont^- 

Decision  of  fedekal  Queshon. 

3.  The  assertion  that  state  statutes  have 


undertaken  to  confer  water  righte  upon  e 
"■""'"'"■"*",  and  were  given  such  effect  In 
Federal  righte  of  riparian  o 


municipally, 
violation  of  I 


the  basis  of  a  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
state  court,  where  the  latter  court  holds 
that  the  municipal  rishU  were  not  deter- 
mined by  the  affect  of  thoae  statutes,  bat 
apoD  the  tlKht  and  title  secured  Iv  Span- 
lah  and  Mexican  Iswa,  and  the  oubseguent 
confinnatiott   thereof   under  a   Federal   stat- 


ute. 


ntd.  NotSL— For 


I,  see  Courts,  Dec 


CoDBTB  (t  394*}— EsBOB  TO  State  Codbt— 
Federal  Questiok  —  DisFosmon  of 
Public  Lands. 

4.  The  oontention  that  the  disposition  of 
the  public  lands  by  the  United  States  is  in- 
terfered with  by  a  judgment  awarding  a 
municipality! righte  in  the  waters  of  a  stream 
paramount  to  those  of  riparian  owners, 
which  reate  upon  the  effect  of  the  Spaniah 
and  Mexican  laws  governing  the  righte  of  a 
pueblo  of  which  the  municipality  is  the  suc- 
cessor, and  the  subsequent  conflrmati<n 
thereof  under  the  Federal  laws,  is  too  clear- 
ly unfounded  to  serve  as  the  basis  of  « 
writ  of  error  from  the  Federal  Supreme 
Court  to  the  stete  court  rendering  sock 
judgment. 

Sd.  Note.— For  othar  cases,  sh  Coort^  Dsc 
IW-'l 
CouHTS  d  804*)— Ebbob  to  Statb  Coubi^ 

FEDEBAL  QUBSTtON  —  BiPABUN  RiOBTS 

DRdeb  Spahish  OB  Mkxican  Obahi, 

5.  Riparian  rights  asaerted  to  have  been 
aecured  by  the  treaty  of  Gnadalupe  Hidalga 
between  the  United  States  and  Mexico,  and 
the  aet  of  Congress  of  March  3,  1851  (9 
Stat  at  L.  S31,  chap.  41),  for  the  confirma- 
tion of  titlea  derived  from  Spanish  or  Mexi- 
can grante,  are  not  righte  of^ Federal  origin, 
which,  when  dented,  lay  the  baaia  for  • 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  atete  court 

[BO.  Nola.— For  oUxr  cases,  ss*  Courts.  Deo. 
DIS  I  tM.*l 

CotTBTs  (I  894»)— e:b80B  to  State  Coub»— 
Federal  Question— Water  Biohtb  UW- 
DEB  Spanish  Gbakt. 

8.  The  contention  that  tha  confirmation 
of  a  pueblo  claim  under  the  act  of  March 
3,  1861,  bars  the  municipal  succeaaor  to  tha 
pueblo  for  setting  up  water  rights  not 
claimed  in  the  petition  for  eonllnnatioii,  U 
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too  dotrlj  tutfoiiiid«d  to  rapport  ft  writ  of 
•nor  from  the  Peder&l  Snprama  Court  to  « 
■t«te  eourt. 


'  (Bd.  Nat«.-ra 
Dig.  i  tM.*1 


Ai^osd  Mudi  10,  11,  IVIO.    Deddfld  April 
4,  ISIO. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  reviev  a  judg- 
ment whicb  afBnned  I.  judgment  of  the  Bu- 
perior  Court  of  the  County  of  Los  Angelei, 
in  that  etata,  quieting  the  title  of  a  munio- 
ipality  to  the  1IM  of  the  watare  of  a 
■tream.  DiimiBaed  for  want  of  jurisdic- 
tion. 

Bee  same  caM  below,  IG2  Cal.  646,  93 
Pao.  S69,  1136. 

The  facta  are  itated  In  the  opinion. 

Mr,  R.  H.  Wldney  for  plaintiff  in  error. 

Ueaara.  Willlun  B.  HaUieTCfl,  John  F. 
Dilloa,  John  C.  Tbomeon,  and  LeBlie  R. 
Hewitt  for  defendant  in  error. 

Mr.  Jnitiea  Daj  dellrered  the  opinion  of 
the  court: 

The  city  of  Lob  Angelei  brought  autt  in 
the  superior  court  of  tlie  eounty  of  Loa 
Angelee  against  the  Los  Angeles  Fanning 
A  miling  Company,  hereinafter  called  the 
Milling  Company,  to  quiet  the  title  of  the 
tity  to  the  nee  of  the  waters  of  the  Loa  An- 
gelei river.  The  city  of  Loe  Angeles  is  ^t- 
g  nated  on  the  Loi  Angeles  river,  a  non-navi- 
^  gable  stream,  rising  in  the  San  Fernando 
•  Talley  and  mountains  ftdjseent,  and*flowtng 
from  the  north  down  to  and  through  said 
eity.  The  Milling  Company  is  the  on 
a  large  tract  of  land,  about  10,000 
dtuated  some  10  miles  up  stream,  above  said 
dty,  on  the  same  river.  In  its  complaint, 
the  eltr  of  Los  Angeles  sets  forth  that  it  is 
the  owner  of  the  paramount  right  to  take 
and  use  all  of  the  water  of  said  river,  from 
ita  eources  to  the  southern  boundary  of  the 
eity,  so  far  as  it  is  necCBBary  to  famiih  a 
supply  for  the  use  of  the  city  and  its 
habitants;  that  the  plaintiff  in  error  o^ 
its  lands  subject  to  such  paramount  right 
of  the  city  to  the  UH  of  the  water,  and 
elaims  adversely  to  the  city  and  ita  eitate 
and  Interest  in  said  water  right. 

The  defendant  answered,  and,  among  other 
things.  Bet  up  a  denial  of  the  alleged  para- 
mount rights  of  the  city  in  the  waters  of  the 
Los  Angeles  river,  and  alleges  that  it  and 
its  predeceaeOTB  had  been  in  the  exclusive 
poaseaslon  of  said  lands  for  more  than  flfty 
years,  under  olalm  of  title,  nalng  the  wst«rs 
of  the  river  riparian  or  appurtenant  to  Its 
•state}  that  the  TahH  of  the  premises 


over  |eOO,000:  that  lU  lands  were  some  10 
miles  above  the  eity,  on  the  river;  that  the 
title  to  the  lands  and  waters  in  controversy 
rai  first  owned  by  the  Crown  of  Spain, 
thenee  passing  to  the  Republic  of  Mexico, 
which  Repnblie,  on  June  17,  1846,  granted 
to  the  predecessors  of  the  Milling  Company 
eertsin  lands,  which  included  the  lands  in 
controversy;  that,  by  the  treaty  between  the 
Republic  of  Mexico  and  the  United  States, 
the  sovereign  rights  and  titles  of  said  Re- 
public of  Mexico  in  said  proper^  passed  to 
and  vested  in  the  United  States;  that  Cali- 
fornia upon  its  admission  to  the  Union,  was 
prohibited  from  passing  any  laws  disposing 
of  the  publie  lands  of  the  United  States,  or 
from  doing  any  acts  whereby  the  title  of  the 
United  States  in  the  pubUe  lands  within  its 
limits  should  be  impaired  or  questioned; 
that  the  laws  of  the  United  SUtes  were  ex- 
tended over  California,  September  29,  ISSO; 
that  the  Congress  of  the  United  State* 
passed  an  act,  approved  March  3,  ISSl  [9 
Stat,  at  L.  631,  chap.  41],  providing  for  the  ^ 
ascertainment  and  settlement  of  the  land  g 
■claims  derived  from  Spain  or  Mexico  in  Ui*  • 
state  of  California,  and  created  a  board  of 
land  commissionere  for  that  purpose;  that 
all  lands,  the  claim  to  which  was  rejected, 
or  had  not  been  presented,  to  said  board, 
should  be  held  and  considered  as  part  of  the 
public  domain  of  the  United  States;  that 
claime  of  towns  or  cities  should  be  presented 
under  said  act;  that  a  grant  to  cities  or 
towns  existing  July  7,  1846,  should  be  pre- 
sumed; that  the  decrees  and  patents  issued 
by  the  tribunals  under  said  act  should  be 
conclusive  between  the  United  States  and 
the  claimant;  that  the  claims  of  the  prede- 
cessors in  interest  of  the  Milling  Company 
to  its  lands  were  duly  presented  to  the  board 
of  laud  commissioners,  and  confirmed  on 
January  8,  1873,  and  the  patent  of  the 
United  States  was  issued  to  them;  and  it 
is  alleged  that  said  patentee  thereby  became 
vested  with  the  rights  in  fee  simple  to  said 
lands  and  all  the  waters  therein  or  riparian 
thereto.  It  is  all^^  that  this  patent  Is 
res  jvdioata  of  the  rights  of  the  Milling 
Company;  that  under  the  act  of  March  3, 
1851,  the  mayor  and  oouncil  of  the  eity  of 
Los  Angeles  presented  to  the  said  board  of 
land  commissioners  a  claim  for  16  square 
leagues  of  land,  known  as  the  pueblo  of  Loa 
Angeles,  and  for  the  water  rights  of  the  said 
Los  Angeles  river,  for  the  use  of  the  pueblo; 
that  said  claim  was  adjudged  and  affirmed 
to  be  valid  to  the  extent  of  4  square  leagues, 
and  held  invalid  as  to  the  remainder  thereof, 
and  that  a  patent  was  issued  by  the  United 
States  to  the  ci^  of  Los  Angeles  on  August 
9,  I8G6,  for  4  square  leagues  of  land.  The 
Milling  Company  sets  up  that  this  oonfl^ 
mation  and  patent  in  favor  of  the  ci^  Is  ree 
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/■diMta  for  4  iqiuTa  leaguei,  ud  daJmi 
that  the  city  la  burtd  from  (etting  tip  or 
^j.jnitng  nitj  title,  ownerihip,  or  latarcat  In 
or  to  tbe  premiiei  In  oontroTetsy  Iterein; 
that  the  (ource*  and  tributariea  of  the  Loa 
Angele*  river  are  located  on  the  public  landa 
of  the  United  States;  that  the  legiilatnre 
of  California  hat  paiud  oertain  acta,  at- 
tempting to  confer  and  grant  to  the  cit? 
^  of  Loe  Angelea  paramount  right  to  take  and 
U  nw  all  the  watere  ol  the  Loi  Angeles  river, 
■  which  acta,  it  ia^eontended,  an  null  and  void 
■nder  the  act  of  Congrea*  admitting  the 
■tat«  of  California  into  the  Union  [9  SUL 
at  L.  4B2,  chap.  60],  and,  under  article  14 
of  the  Conatitntlon,  preventing  private  prop- 
«r^  being  taken  for  public  uae  without  just 
•cnnpeneation  therefor.  The  answer  also  seta 
np  the  statute  of  limitations. 

The  case  was  submitted  to  the  eourt 
«riginal  jurisdiction  upon  a  etipulation 
facta,  whieh  shows  that  the  pueblo  of  Los 
Angelas  was  established  In  1781  under  the 
government  of  Spain,  containing  4  square 
league*  of  land,  embracing  the  landi  after- 
wards patented  to  the  eltjf  under  the  act 
«f  Congreas  of  March  3,  IBSI;  that  the  set- 
tlers and  inhabitants  of  the  pueblo  used  the 
water  from  the  river  bj  means  of  ditches 
for  domestic  and  IrrigBtion  purpoaes  until 
the  time  of  the  acquisition  of  the  state  of 
California  by  the  United  States,  the  amount 
9t  irrigable  land  being  then  about  1,500 
•area,  and  it  is  stipulated: 

nJnder  the  lawa  of  the  Kingdom  of  Spain, 
■idd  pneblo,  upon  its  foundation,  hy  virtue 
«f  a  grant  under  sueb  laws,  had  the  para- 
mount right,  claimed  b;  the  plaintiff  in  the 
complaint  herein,  to  use  all  the  water  of  the 
river,  and  sneh  paramount  right  continued 
to  exist  under  that  government  and  under 
the  Mexican  government,  until  the  acquisi- 
tion of  California  by  the  United  SUtes." 

It  appears  In  the  stipulation  of  facts  that 
the  pueblo  of  Los  Angelas,  in  presenting  its 
petition  to  the  board  of  land  commissioners, 
wherein  It  claimed  the  16  square  leaguea, 
presented  as  a  part  thereof  a  eopj  of  an 
ATdlnance  of  the  King  of  Spain,  wherein  he 
provides  for  the  establishment  of  the  town 
of  Htic,  in  Sonora,  and  orders  that  the  pro- 
visions relative  thereto  should  be  followed  In 
the  foundation  of  any  new  pueblos  Id  the 
jurisdiction  of  the  commanding  general  of 
the  Internal  provinces  of  the  West,  of  whieh 
California  constituted  a  part,  and  attached 
to  that  petition  was  a  copy  of  the  plan  of 
the  town  of  Pitic,  which  contained,  smong 
_  things,  this  provleion : 
M  "7th.  The  neighbors  and  natives  shall 
?  likewise  enjoy  the«use  of  the  woods,  water, 
and  other  beneflta  from  the  royal  and  vacant 
laadi  lying  outside  of  the  tract  assigned  to 
tta  Bsw  town.   Jointly  with   the  residents 


and  BaUvea  of  the  immediate  and  adjoining 
towns;  whieh  favor  and  right  shall  eon* 
tinue  nntll  by  his  Majesty  the  same  shall  be 
granted  or  alienated;  in  whish  ease,  r^uU- 
tioni  will  be  made  according  to  the  provi- 
sions for  eoncessions  in  favor  at  new  pos- 
seaaors  or  proprietors" 

But  there  is  nothing  in  the  statement  of 
facta  affecting  the  force  of  the  stipulation 
that  the  pueblo  of  Los  Angeles  had  the 
paramount  water  right,  as  above  stated,  and 
as  claimed  In  Uie  oomplaint,  until  the  ac- 
quisition of  the  state  of  California  by  the 
United  States.  It  is  further  stipulated  that 
no  grant  nor  claim  of  the  real  property  de- 
scribed in  the  eomplaint  was  presented  for 
confirmation  under  the  act  of  March  3,  1861, 
except  in  so  far  as  the  same  may  have  been 
embraced  In  the  claim  of  the  mayor  and 
common  oonncil  of  the  city  of  Loa  Angelaa, 
presented  and  confirmed  In  the  manner  de- 
scribed, whicb  resulted  in  the  confirmation 
and  patent  tor  4  square  leagues  of  land,  and 
the  rejection  of  the  claim  for  the  remaining 
portion  of  the  premises  deserlbed  aad 
claimed  by  the  petitioners;  that  pursuant 
to  that  decree,  Uie  United  States  issued  ■ 
patent  for  the  4  square  leagnss  td  land) 
that  the  city  of  Los  Angeles  was  ineorpcK 
rated  on  April  4.  ISSO,  b;  set  of  the  le([is- 
latura  of  California,  with  boundaries  in- 
cluding the  4  square  leagues,  and  Uia  act 
provided  that  the  dty  should  succeed  to  all 
the  rights,  claims,  and  powera  of  the  pueblo 
of  Los  Angeles  in  r^^d  to  proper^,  and 
shall  be  subjeet  to  all  the  liabilities  in- 
eurred  and  obligations  ereatad  by  the  i^nn- 
tamiento  of  said  pueblo.  Hie  decision  of 
the  commissioners  was  affirmed  l^  the  dta- 
trict  eonrt  of  the  United  States,  and  a  pat- 
ent was  laeued  on  August  0,  1806,  In  ae- 
eordance  therewith,  for  4  square  leagues. 
Afterwards,  on  Auguat  4,  1S7S,  another  pat- 
ent waa  issued  by  the  United  Stats*  for  the 
4  square  leagues  of  land,  in  which  latter  pat-  ^ 
ent  no  mention  was  made  of  the  fact  that  [J 
the  Iand*for  which  confirmation  was  asked  * 
contained  10  square  leagues,  or  that  th* 
claim  of  the  city  waa  founded  on  the  Mez* 
lean  grant  to  the  petitioners  made  on  Au- 
gust 2S,  1B44,  as  was  sUted  in  the  earlier 
patent  The  patent  of  Anguat  4,  187S,  con- 
tained a  certiRcate  of  the  United  SUtes  snr- 
v^or  general  for  California,  that  notice  of 
the  plat  and  survey  had  bem  advertiaed  In 
two  newipapers,  and  that  the  plat  was  a 
correct  copy  of  the  original,  and  had  beea 
approved  August  4,  1B7S,  by  the  Commit 
■ioner  of  the  General  Land  Office. 

As  to  the  land  claimed  and  owned  by  th* 
Milling  Company,  It  is  stipulated  that  tt 
was  contained  in  the  Rancho  Bx-Mission  de 
San  Fernando,  whieh  embraced  the  land* 
of  the  Milling  Company,  and   was  aa  in- 
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perfect  or  induMte  grant  made  by  the  Mex- 
fean  govenmient  od  June  14,  IB'ia,  and  the 
elaim  thereto  of  the  predeceaaors  in  intereat 
to  the  Uilling  Campanj  waa  preaented  to 
•ud  eOD  finned  bj  the  board  ol  land  eommift- 
■ioners,  uiuler  Um  act  of  Maroh  3,  IBGl,  and 
the  patent  of  the  United  Statea  waa  iaaued 
therefor  on  January  S,  1873;  that  laid  pat- 
ent includea  121,619  aerea  of  land,  through 
ft  part  of  which  the  Loa  Angelei  rirer 
ita  tributAriea  flow;  Uiat  aaid  raneho  ij 
parian  to  aaid  river,  and  thkt  the  patent 
■tatea  that  the  United  Btatei  of  Ainerioa 
granted  the  land  therein  embraoed,  with  tiie 
appurtcQances,  without  making  any 
Tation  or  exception  of  any  righta  to  aaid 
riTer,  Ita  tribntariei  or  waters  t^rein;  that 
the  Talne  of  the  premlaea  in  eontroverey  ia 
over  M00,OD0;  that  neither  the  city 
any  of  ita  predeceaaora  have  contested  the 
gran^  auxTey,  or  proceedings  in  connection 
with  the  aonflrmation  of  the  claim  ol  the 
predeeeaaoTB  in  interest  to  the  Milling  Com- 
pany to  aaid  rancbo;  that  said  raneho  is 
•ituated  on  aaid  riveT,  aome  ID  milea  above 
the  eity  of  Loa  Angeles,  and  above  any  of 
the  points  of  diversion  of  water  by  said 
eity;  that  after  the  acquisition  of  Califor- 
nia by  the  United  Statea,  the  pueblo  ol  Los 
Angelea  continued  to  exist  and  be  managed 
by  the  pueblo  authorities,  and  the  water  of 
^  said  river  continued  to  be  used  for  domestic 
g  and  irrigation  purposes  by  its  inhabitants 
■  nntil  'the  incorporation  of  the  city  under 
the  legislative  act  of  April  4,  I8G0,  and 
thereafter  the  use  of  water  from  aaid  river 
for  municipa],  domestic,  and  irrigation  pur- 
poses continued  until  about  IQOl,  since  which 
ttme  all  of  said  water  has  been  needed  and 
naed  tor  domestio  purposes  in  said  city,  as 
enlarged  from  the  patented  area  of  17,172 
acrea  to  2T,S9e  acres  in  18S8;  that  the  sur- 
face atream  of  the  river  continues  for  a 
dlatance  of  several  miles  above  the  cl^,  to 
points  where  it  rises  from  beneath  the  sur- 
Hm  of  the  ground,  and,  in  seasons  of  heavy 
rainfall,  it  extends  up  to  the  mouths  of  the 
various  canyons,  from  which  surface  streams, 
eomiiig  from  public  lands  of  the  United 
States,  and  which  arc  the  sources  and  tribu- 
taries of  the  Los  Angeles  river,  emerge  and 
flow,  until  the  approach  of  summer,  when 
they  sink  into  the  sand  at  or  near  the 
mouths  of  such  canyons;  that  all  of  the  ter- 
ritory in  which  the  surface  stream  of  the 
Los  Angeles  river  constantly  flowa,  and  all 
of  the  valleys  through  which  the  torrential 
surface  stream  of  the  river  finws,  in  winter 
and  sprinfi,  up  to  the  mouths  of  said  can- 
yons, are  embraced  within  Spanish  and  Mex- 
ican grants,  conflnned  and  patented  to  par- 
tiea  other  than  the  city,  under  the  act  of 
March  S,  1851 ;  that  the  city  has  sold  to 
priT»t*  parUet  aU  the  lands  «mbra«ed  In  I 


ita  patent  from  the  United  States,  including 
the  lands  riparian  to  the  river,  excepting 
certain  lota,  on  which  are  erected  publis 
ci^  buildings,  alao  certain  parks  and  the 
river  bed,  200  feet,  more  or  less,  in  width, 
inside  the  patent  boundary;  that  the  alle- 
gations of  the  complaint,  describing  the  Loa 
Angetea  river,  and  showing  that  the  under- 
ground stream  thereof  extends  throughout 
the  whole  of  the  lands  of  the  Milling  Cora* 
pany,  described  in  the  complaint,  are  true. 

Upon  aubmiaaion  to  the  trial  court,  a 
Judgment  was  rendered  in  favor  of  the  city, 
ordering  and  adjudging  that  the  city  was 
the  owner  in  fee  aimple  of  the  paramount 
right  to  take  and  use  the  water  of  the  Loa 
Angeles  river  from  Its  source  to  the  southern 
boundary  of  the  eit;  of  Los  Angeles,  so  far  ^ 
as  may  be  reasonahly  necesaary,  frnn  time  m 
to  time,  to*give  an  ample  supply  of  water  • 
for  the  use  of  its  inhabitants,  and  for  all  tha 
munioipal  purposes  and  uaea  of  the  dty, 
and  the  city  waa  quieted  in  its  title  and 
right  to  the  use  of  the  water,  as  aforeaaid. 
Upon  appeal  to  the  supreme  court  of  Cali- 
fornia, the  judgment  of  the  lower  court  was 
affirmed  (1S2  Cal.  645,  93  Pac.  869,  1135), 
and  the  ease  is  brought  here  by  writ  of  er- 
ror to  that  court. 

A  case  can  only  be  brought  to  tbia  court 
from  a  supreme  court  of  a  atate  by  writ  of 
error  under  5  709  of  the  Revised  Statute* 
of  the  United  States  (U.  S.  Comp.  Stat 
ISOl,  p.  S76),  in  order  to  determine  Federal 
rights  asserted  under  that  section  of  tha 
statutes  which  it  is  claimed  have  been  de- 
ied  by  tbs  decision  and  judgment  of  tba 
supreme  court  of  the  state.  It  is  therefore 
necessary  to  know  just  what  is  compre- 
hended in  the  decision  and  judgment  of  that 
court.  The  supreme  court  of  California, 
after  reciting  the  proceedings  and  facta 
found  in  the  court  below,  dealt  with  the 
contention  of  the  plaintifT  in  error  as  to  tha 
proceedings  under  the  act  of  Maroh  3,  1861, 
which  conflnned  the  title  to  the  lands  de- 
scribed, and  held  that,  in  confirming  the 
title  to  the  lands  and  awarding  patent* 
therefor,  the  riparian  rights  of  the  pro- 
prietors and  patanteea  were  left  to  be  deter- 
ined  by  the  law  of  the  country  or  state 
where  the  land  is  situated,  and  denied  the 
contention  of  the  Milling  Company,  that 
the  city  had  only  title  to  the  4  square 
leagues  of  land  awarded  to  it  by  the  pro- 
ceeding* and  patents  under  the  act  of  March 
3,  ISSl,  with  no  ownership  in  the  use  of 
the  water  above  the  limits  of  the  land  grant- 
ed, and  denied  the  further  contention  that, 
by  the  proceedinga  and  patent  to  the  Mill- 
ing Company's  predecessors,  they  were  ad- 
jud)^  the  riparian  owners,  with  tha  ma 
of  the  waters  of  the  river  running  throng 
the  land  a*  part  and  parcel  of  thdr  Mtatk 
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Tba  eowt  having  reactied  thii  eoneliulQii  as 
to  the  affect  of  the  act  of  Marah  3,  IBS], 
held  that  the  onl;  question  in  the  cam  was 
)  as  to  whether,  under  tlie  Spanish  and  Mex- 
>  lean  law,  the  old  pueblo  of  Los  Angelee  and 
'  the  city,  as  its  bdcccmot,  had,*afl  against  the 
Milling  Company,  the  prior  and  paramount 
ownerBhip  of  so  much  of  the  water  of  the 
Loe  Angeles  river  as  is  necessary  for  its  in- 
habitants, and  for  general  municipal  pur- 
poses, and  held  that  this  question  was  an- 
swered in  the  affirmatiTe  In  the  prior  deci- 
aioni  of  the  Calitamia  supreme  court  Lux 
T.  Haggin,  6S  Cal.  26E,  10  Pao.  674;  Vernon 
Irrig.  Co.  T.  Los  Angeles,  100  Cal.  237,  39 
Pac  762;  Los  Angeles  t.  Pomeroy,  124  CaL 
697,  67  Pec.  686  (same  case  in  this  court, 
18S  U.  8.  314,  47  L.  ed.  487,  83  LJLA.  471, 
es  Sup.  Ct.  Rep.  39S). 

These  decisions  the  eoort  held  to  be  de- 
terminative of  the  prior  and  paramount 
right  of  the  pueblo  and  its  successor,  under 
rights  existing  under  tlia  Spanish  and  Mex- 
ican laws,  eonQrmed  by  the  United  States 
to  the  succesBors  of  the  pueblo.  The  court 
declined  to  consider  for  what  municipal  pur- 
pose the  water  could  be  used  sb  against  a 
riparian  owner,  and  held  that  the  extent  of 
the  ci^a  prior  and  paramount  right  was 
not  involved  in  the  case. 

It  is  thus  apparent  that  the  supreme  court 
of  California  put  the  decision  of  the  case 
npon  the  effect  of  the  old  Spanish  or  Mexican 
law  as  to  the  rights  of  the  pueblo,  succeeded 
to  by  the  ei^,  and  couflnned  by  proceedings 
under  the  acts  of  Congress  for  the  purpose 
of  conflrming  such  titles. 

We  come,  then,  to  consider  what  Federal 
questions  are  really  presented  in  this  rec- 
ord, and  whether,  in  Teaching  the  decision 
which  we  have  stated,  the  supreme  court  of 
California  directly,  or  necessarily,  by  rea- 
son of  its  decision,  denied  such  rights  as- 
serted under  g  709  of  the  Revised  Statutes. 
We  may  at  once  put  aside,  as  not  presenting 
Federal  questions  ol  serious  Import,  the  as- 
algnmeuts  of  error  to  the  effect  that  the  de- 
cision of  the  supreme  court  of  California 
denied  to  the  plaintiff  in  error  due  process 
of  law  or  the  equal  protection  of  the  laws, 
secured  by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  We  may 
treat  in  like  manner  the  assi^menta  fn- 
Tolving  the  construction  by  the  supreme 
^  court  of  the  state  statutes,  and  rulings  as 
|t  to  the  admissibility  of  evidence.  Nor  do  we 
•  find  any  denial  of  Federal  right  worthy«of 
consideration  in  the  ossert'in  that  the  itat- 
ntes  of  California  have  undertalcen  to  con- 
fer the  water  rights  in  controversy  on  the 
city  of  Los  Angeles,  and  were  given  such 
effect^  In  violation  of  the  Federal  rights  of 
the  plaintiff  in  error.  As  we  have  seen,  the 
rights  of  the  city  wen  not  determined  by 


the  effect  of  those  statutes,  bat  upon  tite 
right  and  title  secured  t^  the  Spanish  ov 
Mexican  law,  and  the  subsequent  confirma- 
tion thereof  under  the  statut*  of  the  United 
SUtes. 

As  to  ths  assignment  of  error  that  the 
effect  of  the  judgment  is  to  interfere  with 
the  disposition  of  the  public  lands  by  Ui* 
United  States. 

The  act  of  1S61  (0  Stat,  at  L.  631,  chapk 
41),  I  14,  made  provision  for  the  presenta- 
tion to  the  commission  of  the  former  right 
of  pueblos,  and  the  issue  of  patente  to  them 
upon  conflrmation.  And  further,  the  same 
seetion  provided  that  the  existence  of  a  ci^, 
town,  or  village  on  July  7,  1846,  being  duly 
proved,  should  be  prima  facie  evidence  of  ft 
grant  to  such  corporation. 

This  court,  speaking  by  Mr.  Justice  Mil- 
Jiff,  tersely  disposes  of  tiw  nature  of  such 
old  Mexican  titles  in  Adam  v.  Norris,  103 
U.  S.  sei,  6B3,  26  L.  ed.  683,  684: 

"But  the  United  States,  iu  dealing  with 
parties  claiming  under  Mexican  grants 
lands  within  the  territory  ceded  by  the 
treaty  of  Mexico,  never  mode  pretense  that 
it  was  the  owner  of  them.  When,  therefore, 
guided  by  the  action  of  the  tribunals  estab* 
lished  to  pass  upon  the  validity  of  thsa* 
alleged  grante,  the  government  issued  a  pat- 
ent, it  was  in  the  nature  of  a  quitelaim,-^ 
an  admission  that  the  rightful  ownership 
had  never  been  in  the  United  SUtee,  but 
had  passed  at  the  time  of  the  cession  to  the 
claimant,  or  to  those  under  whom  he  claimed. 
This  principle  has  been  more  than  once 
clearly  announced  in  this  court.  The  lead- 
ing coses  are  Beard  v.  Federy,  3  Wall.  478, 
18  L.  ed.  88;  Henshaw  t.  Bissell,  18  WalL 
266,  21  L,  ed.  836;  Miller  v.  Dole,  92  U.  & 
473,  23  L.  od.  735." 

It  is  perhaps  more  accurate  to  say  that  ^ 
the  action  of  the  United  States  In  such  eases  a 
is  a  conflrmation  rather  than  a'quitolaim.  * 
Boquillas  Land  ft  Cattle  Co.  t.  Curtis,  219 
U.  S.  330,  344,  03  L.  ed.  822,  825,  29  Supi. 
Ct.  Rep.  493. 

The  assignmente  covering  other  Federal 
questions  which  should  be  noticed  embrae* 
the  contention  that  the  righte  o(  the  Mill- 
ing Company  were  secured  under  the  treaty 
of  Quadalupe  Hidalgo  between  the  United 
States  and  Mexico  [9  Stat,  at  L.  922],  and 
under  the  act  of  Congress  of  March  3,  1861, 
for  the  confirmation  of  titles  derived  from 
the  Spanish  or  ^^ican  govemmente.  Tlie 
contentions  as  te  the  supposed  righte  de- 
rived under  that  treaty  and  act  have  been 
before  this  court  In  a  number  of  cases,  in 
which  it  has  been  uniformly  held  that  rigbte 
alleged  te  have  arisen  thereunder,  in  the 
manner  claimed  by  the  present  plaintiff  in 
error,  are  not  righte  of  Federal  origin  iriild^ 
when  denied,  lay  the  basis  for  the  leriev 
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ud  revenal  of  the  Judgment  of  the  ttait 

In  Townsend  y.  Oreeley,  5  W&IL  32S,  18 
L.  ed.  UT,  Ur.  Justice  Field,  delivering  the 
•pinion  <d  the  court,  held  that  the  treaty 
H  Guadalupe  Hidalgo  does  not  purport  to 
terett  ths  pueblo  existing  at  the  aite  of  the 
aiy  of  San  Franciico,  of  any  righta  of  prop- 
erty, or  to  alter  the  character  of  interest* 
it  may  have  held  in  any  lands  under  the 
former  goverment;  that  the  treaty  provided 
for  the  protection  of  the  inhabitanta  in  their 
properly.  Bud  that  the  Bama  rfghta  exiat 
u  to  towna  under  the  llexican  goTsmment; 
and  dealing  with  both  the  trea^  and  the 
act  of  Congreea  of  March  3,  ISfil,  Mr.  Jua- 
tiee  E^eld,  apeaking  for  the  court  [in  Beajrd 
T.  Federy,  3  WalL  191,  18  L.  ed.  B2],  taid: 
"In  the  first  place,  the  patent  is  a  deed 
of  the  United  States.  As  a  deed  its  opera- 
tion is  that  of  a  quitclaim,  or  rather,  a  con- 
Trance  of  such  interest  as  the  United  States 
possessed  in  the  land,  and  it  takes  effect  by 
relation  at  the  time  when  proceedings  v 
Instituted  by  the  filing  of  the  petition 
fore  the  board  of  land  commissioners. 

"Tb  the  second  place,  the  patent  is  a  rec- 
ord of  the  action  of  the  government  upon 
^  the  title  of  the  claimant  as  It  existed  upon 
g  the  acquisition  of  the  country.  Such  acqui' 
•  dtion  did*  not  alTect  the  rights  of  the  in' 
babitanta  to  their  property.  They  retained 
»U  such  rights,  and  nere  entitled  by  the 
law  of  nations  to  protection  in  them  to  the 
same  ejitent  as  under  the  former  govern- 
ment. The  treaty  of  cession  also  stipulated 
for  such  protection.  The  obligation  to  which 
the  United  States  thus  succeeded  was, 
course  political  iu  its  character,  and  to  be 
discharged  in  such  maaner,  and  on  such 
terms,  as  they  might  judge  expedient.  By 
the  act  of  March  3d,  I8G1,  they  have  de- 
Olared  the  manner  and  the  terms  on  which 
they  will  discharge  this  obligation.  They 
have  there  established  a  special  tribunal, 
before  which  all  claims  to  land  are  to  be  in- 
vestigated ;  required  evidence  to  be  presented 
respecting  ths  claims;  appointed  law  of- 
ficers to  appear  and  contest  them  on  behalf 
of  the  government;  authorized  appeals  from 
the  decisions  of  the  tribunal,  first  to  the 
district  and  then  to  the  supreme  eourt;  and 
designated  oflicerB  to  survey  and  measure  off 
the  land  when  the  validity  of  the  claims  is 
finally  determined.  When  informed,  by  the 
action  of  its  tribunals  and  officers,  that  a 
claim  asserted  Is  valid  and  entitled  to  rec- 
ognition, the  government  acts,  and  issues  Its 
patent  to  the  claimant.  This  instrument  is, 
therefore,  record  evidence  of  the  action  of 
the  government  upon  the  title  of  the  elaim- 
anL  By  it  the  government  declares  that  the 
dum  asserted  was  valid  under  the  laws  of 
Uadeot  that  It  was  entitled  to  i«MgnitioB 


and  protection  by  the  stipulations  of  the 
trea^,  and  might  have  been  located  under 
the  former  government,  and  is  correctly  lo- 
cated now,  so  as  to  embrace  the  premises 
as  they  are  surveyed  and  described." 

In  the  later  case  of  Hooker  v.  Los  Anga- 
les,  188  U.  8.  314,  47  L.  ed.  487,  63  L.K.A. 
471,  23  Sup.  Ct  Rep.  S96,  practically  the 
same  contentions  were  made  as  in  the  case 
at  bar  concerning  tbe  effect  of  the  act  of 
1851  and  the  treafy  of  Onadatupo  HidalgOi. 
In  that  case  the  lands  of  the  plaintiffs  in 
error  were  situated  above  the  city  of  Los 
Angeles,  and  it  was  sought  to  appropriat* 
them  to  the  use  of  the  city  tor  tbe  purpose 
of  maintaining  thereon  the  hcadworks  of  a  ^ 
system  of  water  supply.  In  that  case,  as  n 
here,  the  city  contended* that  the  rights  of  • 
the  plaintiffs  in  error  were  subject  to  tbe 
paramount  rights  of  the  city  of  Los  Angeles 
to  take  water  for  the  use  of  its  inhabitants, 
for  all  the  public  and  municipal  purposes 
of  the  city.  Plaintiffs  In  error  denied  this 
contention,  and  set  up  their  own  righta  aa 
riparian  owners  of  the  lands,  the  oonSrma- 
tion  of  their  rights  by  the  board  of  land 
eommisaioners  under  the  act  of  Congress  of 
18G1,  confirmed  by  the  district  eourt  for  the 
southern  district  of  California,  and  patents 
duly  issued  in  accordance  therewith.  Th» 
contention  of  tbe  plaintiffs  in  error  was  that 
the  state  decided  against  their  righta  as 
riparian  owners,  and  as  to  the  ownership 
of  the  percolating  waters,  derived  from  pa^ 
enta  of  the  United  States  as  well  as  from 
Mexican  grants,  and  under  the  treaty  (rf 
Guadalupe  Hidalgo.  Delivering  the  opinion 
of  the  court,  Mr.  Chief  Justice  Fuller  said: 

"Obviously,  the  question  as  to  the  title  or 
right  of  plaintiffs  in  error  In  the  land,  and 
whatever  appertained  thereto,  was  one  of 
state  law  and  of  general  public  law,  on 
which  ths  decision  of  tbe  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  8. 
T6S,  28  L.  ed.  fiS3,  4  Sup.  Ct  Rep.  9881 
California  Powder  Works  v.  Davis,  JSl  U. 
S.  38S,  38  L.  ed.  206,  14  Sup.  Ct  Rep.  360. 
And  the  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact 

"The  patents  were  in  the  nature  of  a  quit- 
claim, and,  nnder  the  act  of  March  S,  ISOl, 
were  'conclusive  between  the  United  States 
and  tbe  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persous.'  The 
validity  of  that  act  was  not  drawn  In  ques- 
tion in  the  state  court,  and  aa  the  right  or 
title  asserted  by  plaintiffs  in  error  was  da- 
rived  under  Mexican  and  Spanish  grants, 
tbe  decision  of  tbe  state  court  on  the  elalnia 
asserted  by  plaintiffs  in  error  to  the  wa- 
ters of  the  river  was  not  against  any  title  or 
right  claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  eommisslon  held, 
or  authority  exercised,  under  the  ConsUta^ 
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tlon.  If  tha  title  of  pbititlffs  in  error  wera 
protected  bj  tha  tTf.tj.  itUI  the  rait  did 
not  ftriw  thereunder,  bee&uM  the  eontro- 
Tersf  in  the  state  court  did  not  iUTolve  the 
»  oonatruotlon  of  the  treaty,  but  the  TaKdi^ 
?  of  the'title  of  Mexican  and  Spanieb  grant* 
prior  to  tha  treat}'.  Heir  Orleana  t.  Dt 
Annaa,  B  Pet  2Z4,  9  L.  ad.  lOS;  Iowa  t. 
Rood,  IBT  U.  S.  87,  47  L.  ad.  86,  23  Sup.  CL 
Sap.  49;  Phillip*  T.  Mound  City  L*nd  & 
Water  Auo.  124  U.  S.  006,  31  L.  ad.  S88,  8 

Sup.  ct.  Sep.  eer." 

In  California  Powder  Worha  v.  Davla,  ni- 
gn,  referred  to  by  tba  chief  juatiee  in  the 
Hooker  Caie,  it  waa  held,  referriog  to  the 
prerioni  eaaa  of  Philllpa  t.  Mound  City  Land 
A  Water  Aa«o.  lupra,  that  the  treaty  of 
Ouadalupe  Hidalgo  protected  all  exitting 
property  rlghta,  but  ueltber  created  nor  de- 
ilned  tha  rlghta,  and  that  a  confirmation  of 
«ueh  rlghta  by  a  decree  of  the  court  did 
not  determine  rigbta  which  depended  upon 
41u  Conatitution,  tawi,  or  treaties  of  the 
United  SUtea. 

Similar  queitiona  eam«  before  tbia  court 
tn  Derloe  t.  Loi  Angelei,  202  U.  S.  313,  60 
L.  ed.  1046,  26  Sup.  Ct.  Rep.  862.  In  that 
tut,  244  complainanta,  ownera  of  lands  lit- 
nated  in  the  couu^  of  Loi  Angeles  and  In 
the  Ranchoa  San  Rafael,  Los  Felia,  and 
Provideneia,  and  whose  title  waa  alleged  to 
have  been  confirmed  pursuant  to  tbe  treaty 
of  Ouadalupe  Eidalgo,  by  the  board  of  laud 
oommiuionere  created  under  tbe  act  of 
CoDgrel*  of  1851,  and  to  whom  paten ta 
had  been  laaued  by  the  United  States, 
brought  eult  against  tba  ct^  of  Los  Angeles 
to  quiet  their  title  as  against  the  claims 
af  tbe  dty  of  Los  Angeles  to  the  paramount 
use  of  the  water  of  Los  Angeles  river.  The 
bill  is  abitracted  at  length  in  the  report  of 
that  case,  and  It  was  alleged  there,  as  here, 
that  the  rights  asserted  by  the  city,  and  acta 
of  tha  legislature  and  charters  of  tbe  city, 
were  in  Tiolation  of  the  14th  Amendment  of 
the  Constitution,  and  that  the  city  of  Los 
Angeles  should  have  presented  its  claims  to 
the  waters  of  the  river  to  tbe  board  of  land 
eommiisioTters,  under  the  act  of  Congress 
of  March  3,  18E1,  and  that  a  decree  should 
be  granted  declaring  tbe  acts  of  the  legisla- 
ture of  California  and  the  ebarters  of  the 
city  of  Lob  Angeles  invalid  in  respect  to  con- 
ferring upon  the  city  any  rights  in  the  wa- 
ters of  the  Los  Angeles  river  other  than 
those  which  were  ascertained  and  confirmed 
under  the  act  of  March  3,  1861. 

An  answer  was  filed  by  tbe  city,  fully  set- 
n  ing  up  its  rights  and  contentions,  as  the  suc- 
•  eessor  of  the  pueblo,  to  the*ownershtp  of  the 
WKtars  in  the  river  and  its  trlbutariea,  and 
cdBiittlag  that  it  rested  Ita  claim  to  tbe  Los 
Aagslsa  river  and  tbs  waters  thereof,  Inolud- 
ftlf  Uh  wBlsn  in  tbe  lands  of  tha  aompUn- 


ants,  upon  tha  treaty  of  Guadalnpa  Hidal- 
go, which  protected  tha  rights  or  pueblos  aa 
well  aa  the  ri^ts  of  individuals,  and  in  part 
upon  the  act  of  Congress  of  March  3,  1861, 
confirming  the  claims  of  pueblos  and  municl' 
pal  corporation*  to  lands  granted  by  Spain 
and  Mexico,  and  that  the  confirmation  there- 
of bad  the  effect  of  eonfirming  tba  water 
rights  contended  for  by  the  city;  that  aald 
act  did  not  requiroelaims  for  property  other- 
wise  than  for  land  to  be  presented  for  eon- 
firmation.  The  answer  seta  out  a  detailed 
history  of  the  pueblo  and  city  of  Loi  Ange- 
lea,  and  certain  prior  adjudicationa  which 
ware  claimed  to  conclude  tbe  plaintlffa  In 
the  auit 

After  tbe  pleadings  were  Bled,  tha  elty 
of  Lob  Angeles  moved  the  court  to  diamiss 
the  caae  on  the  ground  that  there  was  HO 
Federal  jurisdiction  thereof;  the  motion  was 
sustained,  and  the  case  brou^pit  to  this  eourt 
upon  a  certificate.  This  eourt  held  that 
there  was  no  Jurisdiction  of  the  ease  iu  tha 
Federal  court,  quoting  in  the  opinion  from 
the  previoui  caaea  to  tbe  effect  that  the 
rigbta  of  tbe  complainant  depended  upon  tha 
Spanish  and  Mexican  grants  confirmed  by 
the  board  of  land  commissioners  (Hooker  y. 
Los  Angelas,  supra),  and  again  held  that 
the  extent  of  the  riparian  rights  of  the 
plaintifia  alleged  to  be  derived  from  tha 
patents  ol  tbe  United  Statea  and  eonflrmed 
Mexican  grants,  did  not  present  a  right, 
title,  privil^e,  or  immunity  arising  under 
statutes  or  treaties  of  the  United  Statea.  n* 
court  also  cited  Crystal  Springs  I^nd  &  Wa- 
ter Co.  V.  Los  Angeles,  177  U.  5. 160,  44  L.  ed. 
720,  20  Sup.  Ct  Rep.  673,  In  which  this 
court  affirmed  the  ruling  of  the  circuit  eourt 
of  tbe  United  States  for  the  southern  di»- 
trict  of  California,  holding  that  a  oontro- 
versy  between  parties  claiming  under  Mexi- 
can grants,  alleged  to  be  confirmed  and  pat- 
ented by  the  United  Statea  In  aceordanea 
with  tbe  treaty  of  Ouadalupe  Hidalgo,  waa 
only  a  controversy  as  to  what  rigbta  w«r«  ^ 
thus  granted  and  confirmed,  and  could  not  W 
lay  the  hssis  for  a  suit  as  one  arising*under  • 
the  laws  and  treaties  of  the  United  Statea, 
and  the  decree  of  the  circuit  coart,  dismisa- 
ing  the  bill  for  want  of  jurisdiction,  waa 
affirmed. 

It  is  insisted  that  tha  supreme  court  of 
Cslitornia,  in  holding  that  the  term  '^and,* 
as  embraced  In  the  act  of  March  S,  1861, 
did  not  Include  the  riparian  rights  of  tha 
patentee  of  the  land,  nor  conclude  the  city 
from  making  claim  of  ownership  of  the  wai- 
ter rights  in  controversy,  and  leaving  to  lo- 
cal law  tha  determination  of  what  riparian 
rigbta  are  embraced  In  the  word  "land,"  d«- 
nled  to  tbe  plaintiff  in  error  tbe  rIgbU 
which  had  accmed  to  It  becanaa  of  the  pn^ 
ceedinga  under  the  aet  of  1881,  and  tbs  Imb»- 
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tt»  o(  thd  limitation!  upoa  the  rights  eon- 
fcrrad  upon  the  city  of  Lob  Angeles  b7  rea- 
•on  of  the  proceeding!  and  determination  of 
the  eommitaioner!.  But  ai  these  alleged 
righta  and  limitations  ariw  under  the  act 
of  March  3,  1851,  which  this  court  has  re- 
peatedly held  did  not  originate  Federal 
rights  or  titles,  but  merely  confirmed  the  old 
ones,  ne  cannot  review  the  judgment  of  the 
■tate  court  in  this  respect.  In  its  opinion  in 
the  case  at  bar,  the  supreme  court  of  Cali- 
fornia Bald  that,  in  this  respect,  it  was  fol- 
lowing Hardin  t.  Jordan,  140  U,  8.  371,  3S 
L.  ed.  428,  11  Sup.  Ct.  Rep.  G08,  836,  and 
this  court  has  frequently  held  that  the  ex- 
tent of  the  right  and  title  of  a  riparian  own- 
er under  a  patent  is  one  of  local  law.  See 
recent  decision  of  Whitnker  v.  McBride,  197 
U.  S.  610,  40  li.  ed.  857,  25  Sup.  Ct.  Rep. 
C30,  and  eases  therein  cited. 

And  whatever  the  rule  may  be  as  to  pa- 
tents coDvefing  title  to  the  lands  of  the 
United  States,  it  has  been  distinctly  held 
In  this  court  that  neither  the  treaty  of 
Guadalupe  Hidalgti  nor  patents  under  the 
*ct  of  March  3,  1851,  are  original  sources  of 
private  titles,  but  are  merely  conBrmatory  of 
rights  already  accrued  under  a  former  sov- 
ereignty. 

Both  parties  claim  under  Spanish  or 
Mexican  titles,  confirmed  by  proceedings  un- 
der the  act  of  March  3.  18S1.  The  Federal 
righta  alleged  fay  the  plaintifT  In  error  to 
have  been  violated  by  the  decision  and  judg- 
ment of  the  supreme  court  of  California,  so 
tar  01  concerns  this  act,  relate  to  the  extent 
N  of  the  right  and  ownership  in  the  use  of  the 
•  waters  of  the  Loa'Angeles  river  by  the  one 
or  the  other  of  the  parties  to  this  suit. 
The  plaintiff  in  error,  as  we  have  aeen,  con- 
tends that,  by  its  grant,  it  became  the  owner 
of  riparian  rights  In  such  waters  without 
limitation  by  any  supposed  right  in  the  city 
of  Los  Angles  to  use  the  water  of  the  river, 
tnd  that  the  city  of  Los  Angeles,  by  failing 
to  present  the  claim  It  now  makes  for  tlie 
use  of  the  waters  of  the  river  to  the  com- 
tnlssioners  under  the  act  of  1851,  and  by 
the  effect  of  tbe  judgment  of  the  commis- 
sioners npon  tbe  petition  presented  by  the 
city,  is  forever  adjudicated  to  have  no  such 
water  rights  in  the  river  as  the  city  now  con- 
tends for,  and  as  were  an-arded  to  it  hy  the 
decision  and  judgment  of  tbe  supreme  court 
of  California. 

The  defect  of  these  contentions,  from  the 
standpoint  of  Federal  jurisdiction,  is  that 
this  court  has  already  determined,  in  the 
caaei  above  cited,  that  the  act  of  1S51  was  a 
a  confirmatory  act;  that  by  its  terms  it  did 
not  undertalce  to  originate  titles  or  make 
the  patents  to  be  issued  In  pursuance  of  the 
derisfoni  of  the  commission  eonelusive,  ex- 
•ept  npon  the  United  States;  and  that  the 


extent  of  the  riparian  rights  belonging  t» 
pueblos  or  peraona  receiving  such  patents  is- 
a  matter  of  local  or  general  law. 

In  this  view,  the  writ  of  error  must  b*' 
dismissed  for  want  of  jurisdiction. 

(OT  U.  3.  t89.) 

BOSTON  CHAUfBER  OF  COJIMERCE,  the' 
Central  Wharf  &  Wet  Dock  Corporation, 
and  the  Boston  Five  Cents  Savings  Banl^ 
FlSa.  in  Err., 

crrr  of  boston. 

CoNSTiTonONAi.  Law   (|  2S1*)  —  UwiTfha 

F£TATE8    TO    IKCREABE    UAUAOES  —   DUB 

PnocESs  OF  Law. 

The  owners  respectively  of  the  fee  of  land 
taken  for  a  public  street  and  of  an  ease- 
ment of  way,  light,  and  air  over  such  land, 
and  the  holder  of  a  mortgage  on  the  same, 
subject  to  the  easement,  cannot  successfullT 
claim  to  have  been  denied  rights  under  U. 
S.  Const.,  14th  Amendment,  because  they 
were  not  permitted  to  pool  their  interest* 
and  have  the  damages  assessed  in  a  lump 
sum,  and  estimated  as  if  the  land  was  the 
sole  property  of  one  owner. 

tBM.  Note.— Fir  nf-r  rases,  see  Cootlllutlon- 
ai  Law.  Dpi,  Dig.  t  ;:i.*l 


IN  ERROR  to  the  Superior  Court  of  the 
Slate  of  Massachusetts  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Supreme  Judicial  Court  of  that  stats^ 
sustaining  the  rulings  of  the  Superior 
Court,  and  ordering  judgment  for  less  than 
the  amount  claimed  as  damages  in  eminent 
domain  proceedings.     Affirmed. 

See  same  case  below,  in  Supreme  Judielat 
Court,  les  Moss.  338,  81  N.  B.  244. 

The  facta  are  stated  in  the  opinion, 

Messrs.  Ohnrles  A.  Williams  on  A 
Charles  S.  Hamlin  for  plaintiffs  in  error. 

Mr.   Thomas  H.  Babson  for  defendant 


*  Mr.  Justice  Holmes  delivered  tbe  opinion  • 
of  the  court: 

This  is  a  petition  for  the  assessment  of 
damages  caused  by  the  laying  out  of  a  pub- 
lic street  over  ZfiSB  square  feet  of  land  at 
the  apex  of  a  triangle  between  India  street 
and  Central  Wbarf  street,  in  Boston,  the 
latter  being  a  private  way  between  MJIk 
street  and  Atlantic  avenne,  laid  out  by  the 
same  order,  as  part  of  the  same  street.  1^ 
ohamber  of  commerce  had  a  bnilding  at  tba 
base  of  the  triangle,  and  owned  the  fee  of 

the  land  token.    The  Central  Wharf  ft  Wet 

}w.  *  Am.  Diss.  IM7  to  date.  *  Rv't  ladsM* 
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Dock  Corpontlon,  whtoli  owned  otb«r  Uud 
■Inittins  on  the  new  street,  had  ut  e*ae- 
meot  of  wty,  llgbt,  and  air  ot«t  tlia  land 
Id  qnettion,  and  the  Botton  Five  Cents  Sav- 
ing* B&uk  held  &  mortgage  on  the  game, 
•iibjeet  to  the  easement.  These  three  were  the 
«n1j  partiei  having  any  Intereeta  In  the  land. 
They  filed  an  agreement  In  the  ease  that  the 
dunagei  might  be  aasessed  in  a  lump  aum, 
tha  eity  of  Boaton  refuaing  to  aaaent,  and 
they  contended  that  it  waa  their  right,  a> 
natter  ot  law,  under  the  MaaBBchusetta 
statute,  B«T.  Lawi  chap.  48,  SS  20-22,  and 
the  14th  Amendment,  to  recover  the  lull 
value  of  the  land  taken,  conaidered  aa  an 
unreatTieted  fee.  The  eity,  on  the  other 
hand,  offered  to  ahow  that  the  reatrietion  be- 
ing of  great  raloe  to  the  Central  Wharf  A 
Wet  Dock  Corporation,  the  damage  to  the 
market  value  of  the  estate  of  tlie  chamber 
of  commerce  wa*  little  or  nothing,  and  con- 
tended that  the  damages  muet  be  aaeeaaed 
according  to  the  condition  of  the  title  at 
the  date  of  the  order  laying  out  the  street. 
It  contended  that  the  jnry  could  coniider  the 
Improbability  of  the  easement  being  released, 
as  it  might  affect  the  mind  of  a  possible 
purchaser  ot  the  servient  estate,  and  that 
ttn  dominant  owner  could  recover  nothing, 
as  it  lost  nothing  by  the  anperpoaition  at  a 
public  easement  upon  ita  own.  The  partiea 
agreed  that  if  the  petitioners  were  right,  the 
damages  ahould  be  assessed  at  160,000,  with- 
out intereat;  but,  If  the  et^  waa  right,  they 
should  be  (6,000.  The  judge  before  whom 
^  the  case  was  tried  ruled  in  favor  of  the 
O  city,  and  this  ruling  was  anatatned  by  the 
•  supreme*  judicial  court,  upon  report.  lOS 
Mass.  338,  81  N.  E.  244.  A  judgment  waa 
entered  in  the  court  where  the  record  re- 
mained, and  then  the  ease  was  brought  here. 
We  assume  in  favor  of  the  petitioners,  the 
plaintiffs  in  error,  that  their  only  remedy 
was  under  the  statute;  and  we  give  them  the 
benefit  ot  the  doubt  in  interpreting  the  de- 
cision of  the  eourt,  so  far  aa  to  take  it  to 
mean  that  the  atatutes  of  Maaaachuaeta  an- 
thorixe  the  taking  of  land  held  aa  this  was, 
with  no  other  compeuaation  than  according 
to  the  principle  laid  down.  In  abort,  we  as- 
sume in  their  favor  that  the  constitutional 
question  Is  open,  and  that  the  case  properly 
is  not  to  be  dismissed.  But  we  are  of  opin- 
ion that  upon  the  only  possible  queation  be- 
fore us  hare  the  decision  was  right. 

Of  course,  we  accept  the  construction  giv- 
en to  the  Maaaachusetts  statute  by  the  atate 
courL  Maiorano  v.  Baltimore  &  0.  R.  Ck>. 
ei3  U.  S.  268,  272,  03  L.  ed.  702,  7BS,  29 
Bup.  Ct.  Rep.  424.  The  only  queation  to  be 
eoosidered  is  whether,  when  a  man's  land 
is  Uken,  he  Is  entitled,  by  the  I4th  Amend* 
ment,  to  recover  more  than  the  value  of  it 
u  It  stood  at  the  time.    Fbr  It  is  to  b«  oV 


■erred  that  the  petitioners  did  not  merely 
contend  that  they  were  entitled  to  have  the 
jury  eonalder  the  ehance  ot  getting  a  release, 
for  whatever  It  might  add  to  the  market  val- 
ue of  the  land,  as  the  city  merely  contend- 
ed that  the  jury  should  eonsider  the  chance 
of  not  gettii^  one.  The  petitioners  contended 
that  they  had  a  right,  aa  matter  of  law,  un- 
der the  Constitution,  after  Uie  taking  waa 
complete  and  all  rights  were  fixed,  to  ab- 
tain  the  eonnivauce  or  concurrence  of  the 
dominant  owner,  and  by  means  of  that  to  en* 
large  a  recovery  that  otherwise  would  be 
limited  to  a  relatively  small  sum.  It  might 
be  perfectly  clear  that  the  dominant  owner 
never  would  have  released  short  of  a  pur- 
ehaae  of  the  dominant  estate, — in  other 
words,  that  the  servitude  must  have  been 
maintained  In  the  interest  of  lands  not  before 
the  court, — but  still,  according  to  the  conten- 
tion, by  a  simple  Joinder  of  parties  after  the 
taking,  the  city  could  be  made  to  pay  for  a 
loss  of  theoretical  creation,  suffered  by  no 
one  in  fact.  u 

The  statement  of  the  contenUon  seems  to  * 
us  tobeenoug1i.*Itis  true  that  the  mere  mode  * 
of  occupation  does  not  necessarily  limit  the 
right  of  an  owner's  recovery.  Mississippi  k 
R.  River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
403,  26  L.  ed.  20S,  20S ;  Louisville  A  N.  B.  Cow 
V.  Barber  Asphalt  Pav.  Co.  1ST  U.  &  430, 
435,  4S  L.  ed.  819,  622,  2S  8np.  Ct.  Rep.  466. 
But  the  Constitution  does  not  require  a  dis- 
regard of  the  mode  of  ownership, — of  the 
state  of  the  title.  It  does  not  require  a  par- 
cel of  land  to  be  valued  aa  an  unencumbered 
whole  when  it  is  not  held  as  an  unencun>- 
bered  whole.  It  merely  requirei  that  an 
owner  of  property  taken  should  be  paid  for 
what  ia  taken  from  him.  It  deals  with  per- 
sons, not  with  tracts  of  land.  And  the  ques- 
tion is.  What  has  theowner  lostl  not.  What 
has  the  taker  gained!  We  regard  It  as  en- 
tirely plain  that  the  petitioners  were  not 
entitled,  aa  matter  of  law,  to  have  the  dam- 
ages estimated  as  if  the  land  was  the  aole 
proper^  of  one  owner,  and  therefore  are  not 
entitled  to  (60,000  under  their  agreemenL 
See  Bartlett  v.  Bangor,  67  Ue.  460,  408; 
Walker  v.  ManchesUr,  S8  K.  H.  43S,  441; 
Gamble  v.  Philadelphia,  162  Pa.  413,  29 
Atl.  730;  Be  Adams,  141  N.  Y.  29T,  36  H.  B. 
31S;  Clean  v.  Steyner,  13S  N.  Y.  341,  340, 
17  L.R.A.  640,  82  N.  B.  0;  Crowell  v.  Bev 
eriy,  134  Maaa.  08.  There  la  aome  subordi- 
nate criticism  under  the  alternative  agree- 
ment, giving  them  only  {6,000.  It  is  no- 
ticed that  this  was  conditioned  upon  the 
petitioners  not  being  entitled,  as  just  stated, 
and  upon  the  admissibility  of  the  evi- 
dence offered  by  the  city,  and  upon 
the  substantial  correctness  of  the  r» 
quests  for  rulings;  and  it  is  said  that  the 
evidence  waa  not  ■dmisaible.     It  Menu  tu 
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lu  that  tbt  worrt  obJeeUon  to  It  wm  thkt 
it  wu  offered  to  pron  the  obricnu.  But, 
taldug  the  agrecmeDt  Ulrfy,  wa  think  it 
meant  onlj  to  contraat  broadlj  tha  poaition 
cf  the  two  aide*,  and  made  the  reiult  depend 
upon  which  waa  right. 
Judgment  aJBrmed. 

(m  V.  s.  ut.) 


STATE  OF  NEBRASKA.  (No.  127.) 


BTATB  OF  NBBRASEA  BX  BEL.  FAKM- 
GBS'  ELBVATOB  COMPANY  OF 
BTRAUSVILLE,  NEBRASKA.  (No. 
128.) 

ConanTDTioiTAZ.  Law  (|  297*)— Dct  Pno- 
CEsa  OF  Law  —  Coiipui.bobt  Gorstbuo- 
noir  or  Sidx  Tuck  on  Swiroa. 
na   eompniBOTy   eauBtruction   and   main- 
tenance by  a  railway  company,  under  Neb. 
Beaa.  Lawa  1906,  oha^  lOS,  g|  1,  0,  at  ita 
own   expense,   and   without   a   prel^Inary 


__iary  to  reach  grain  elevaton  which  may 
b«  srected  adjacent  to  the  right  of  way, 
cannot  be  jmtified  a*  an  exercise  of  the 
police  power,  but  aueh  statute  takei  the 
proper^  of  the  railway  company  without 
flue  procesa  of  law,  even  if  construed  as 
operating  only  when  the  demand  for  such 
faeiiitiea  !■  reasonable. 

tad.  Note— For  otbar  eaiaa,  sm  CoDBtltutlonal 
I««,  Cent  OJs.  It  eai-Ui:    Dm.  Dla.  I  297.'] 


[Noa.  127,  128.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Stata  of  Nebraaka  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Caaa  County,  in  that  state,  Im- 
posing a  flue  on  a  railway  company  tor  Its 
refusal  to  conatruct  and  maintain,  at  Its 
own  expense,  the  aide  track  or  switch  nec- 
essary to  reach  a  grain  elevator  erected  ad- 
jacent to  its  right  of  way.  Reversed.  Atao 
IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraaka  to  review  a  judgment 
wliich  affirmed  a  judgment  of  the  Diatrict 
Court  of  Richardaon  County,  in  that  state, 
granting  a  mandamus  compelling  a  railway 
eompany  to  construct  such  switch  or  side 
trade.    Reversed. 

See  same  case  below,  No.  127,  81  Neb.  IS, 
116  N.  W.  ei4j  No.  IBS,  81  Neb.  174,  116 
K.  W.  7S7. 

TIm  facta  ara  stated  In  the  opinion. 


Meaara.  BallA  P.  WacK^ner  and  James 
W.  Orr  for  plaintiff  in  error. 

Uessr*.  Wlllluii  T.  Tbompson  and 
Orant  O.  Hartin  for  defendant  in  error 
in  No.  127. 

Ueasra.  R.  O.  James,  Norris  Brown, 
and  0.  Oiltespia  for  defendant  in  error  la 
No.  128. 

*Ur.  Justice  Holmea  delivered  the  opiii*  • 
ion  of  the  court: 

These  are  two  lulta  arising  under  a  Ne- 
braska statute.  The  first  ia  brought  by  ths 
Btat«  to  reoover  a  fine  of  |50O  imposed  by 
the  law  for  failure  to  obey  Its  command:  tha 
second  Is  brought  at  the  relation  of  the  par> 
ty  concerned,  to  compel  obedience  to  tha 
same  command  by  mandamna.  Tha  statute 
in  question  provides  that  "every  railroad 
company  or  corporation  operating  a  rail- 
road in  the  stato  of  Ndraska  shall  afford 
equal  facilities  to  all  persons  or  associations 
who  desire  to  erect  or  operate,  or  who  are  en- 
gaged in  operating,  grain  levators,  or  In 
handling  or  shipping  grain  at  or  oontiguoua 
to  any  station  of  its  road,  and  where  an  ap- 
plication has  bean  made  in  writing  for  a  lo- 
cation or  Bit«  for  the  building  or  eonstnio* 
tlon  of  an  elevator  or  elevators  on  the  rail- 
road right  of  way,  and  the  same  not  having 
been  granted  within  a  limit  of  sixty  days,  the 
said  railroad  company  to  whom  application 
has  been  made  shall  erect,  equip,  and  main- 
tain a  aide  track  or  switch  of  suitable  length 
to  approach  as  near  as  4  feet  of  the  outer 
edge  of  their  right  of  way  when  necessary, 
and  in  all  caaes  to  approach  as  near  as  neces- 
sary to  approach  an  elevator  that  may  b« 
erected  by  the  applicant  or  applioants,  adja- 
cent to  their  right  of  way,  for  the  purpose  of 
loading  grain  into  cars  from  said  elevator, 
and  for  handling  and  ahipping  grain  to  all 
pcraoua  or  asaociationa  so  erecting  or  oper- 
ating such  elevaton,  or  handling  and  ship- 
ping grain,  without  favoritism  or  discrimi- 
nation in  any  respect  whatever.  Provided, 
however,  that  any  elevator  hereafter  con-  „ 
structed,  in  order  to  receive  the  benefits  of  g 
this  act,  must  have  a  capaetty*of  not  less  ■ 
than  16,000  buahela."  Then  follows  a  aee- 
tion  making  railroads  liable  for  damages  in 
ease  of  wilful  violation  of  the  act  (which 
contains  other  provisiona  beside  the  above), 
and  imposes  the  above-mentioned  fine  for 
each  offense.  Session  Laws  of  lOOS,  chap. 
lOS,  SB  1,  t;  2  Cohbey'a  Supp.  j  10,007,  p. 
410. 

Under  this  act  the  Manley  Co-operatin 
Grain  Association,  a  corporation,  applied  in 
writing  for  a  site  for  an  elevator  on  tha 
right  of  way  of  the  plaintiff  In  error,  in 
Hanley,  Nebraska,  but  the  application  was 
refused.  Then  notioa  was  sent  that  the 
corporation  intended  to  hulld  near  the  and 
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ot  K  Me  track  at  the  nitrwd  (tation  at 
Uanl^,  and  would  expact  an  axtenaion  of  the 
■Ida  track.  The  railroad  compaoy  replied 
that  It  would  give  no  trackage  privilege.  The 
derator  vaa  built  and  a  demand  waa  made 
for  a  *ide  track,  rapeating  a  prerious  oSer 
to  bear  a  fair  share  of  the  expente  ol  the 
«xtetiEion.  This  alto  wai  refused,  and  there- 
upon the  flrst-mentioned  auit  waa  brought 
for  the  penalty  imposed  hy  the  act.  The  oth- 
er Buit  ii  a  petition  for  muidamna  at  the 
relation  of  the  Farmer*'  Elevator  Companjr 
of  Strausville,  Nebraska,  auother  elevator 
eorporation,  and  the  facts  are  so  like  the 
foregoing  that  they  do  not  need  ipecial 
•tatement.  In  both  cases  the  railroad  com- 
panjr  set  up  that  the  statute  was  an  attempt 
to  regulate  eommeroe  among  the  states,  and 
alu  was  void  under  the  14th  Amandment. 
After  trials,  the  fine  was  imposed  and  the 
peremptory  writ  of  mandamus  was  ordered, 
and  both  judgments  were  affirmed  hj  the 
supreme  court  ot  the  state.  Bl  Neb.  IS,  174, 
lis  H.  W.  014,  TB7. 

It  will  have  been  noticed  that  there  Is  no 
prorlslon  in  the  statute  for  compeneatjoa 
to  the  railroad  for  its  outlay  in  building  and 
maintaining  the  aide  tracks  required.  In 
the  present  eases,  the  initial  coat  in  said  to 
be  WO  In  one  and  91,732  in  Uie  other,  and 
to  require  the  company  to  Incur  this  ex- 
penae  nnqueetionably  does  take  ita  property, 
vliataver  may  be  the  speculations  as  to  the 
«  ultimate  return  for  the  outlay.  Woodward 
g  T.  Central  Vermont  Ry.  Co.  ISO  Mass.  fiSB, 
*  608,  603,  62  N.  E.  lOSl,  Moreover,  a  part 
of  the  company's  roadbed  Is  appropriated 
mainly  to  a  epeclal  u*e,  even  if  It  be  sup- 
posed that  the  side  track  would  be  available 
ineldentally  for  other  thing*  than  to  run  ears 
to  and  from  the  elevator.  Kow  It  Is  true  that 
railroads  can  be  required  to  fulfil  the  pur- 
poae*  for  which  they  are  chartered  and  to  do 
what  i*  resBonably  neoessary  to  serve  the 
public  in  the  way  in  which  they  undertake 
to  serve  It,  without  eompensatian  for  the 
performance  of  some  part  of  their  duties 
that  does  not  pay.  Missouri  P.  R,  Co.  t. 
Kansas,  Feb.  21, 1910.  [21«  U.  &  292, 64  L. 
ed.  — .  30  Sup.  Ct,  Rep.  880.]  It  alK>  Is  troe 
Oat  the  states  have  power  to  modify  and 
rot  down  proper^  rights  to  a  certain  limit- 
ed extent  without  eompentation,  for  public 
purposes,  as  a  neceteary  Incident  of  govern- 
ment,— the  power  conunonly  called  the  po- 
lice power.  But  railroads,  after  all,  are 
property  protected  by  the  Constitution,  and 
there  are  constitutional  limits  to  what  can 
be  required  of  their  owners  under  either  the 
police  power  or  any  other  ostensible  justifl- 
cation  for  taking  such  property  away. 

Hub,  it  is  at  least  open  to  question  wheth> 
•r  a  railroad  company  oould  be  required  to 
Miver  aatUe  at  another  than  lU  own  itock 


yard  at  the  end  of  Uia  transit,  or  cara  ela^ 
where  than  at  its  own  terminus,  without 
extra  charge  if  it  furnished  reasonable  a^ 
oommodatioua.  Louisville  &  N.  R.  Co.  T. 
Central  Stock  Tarda  Co.  212  U.  S.  132,  144, 
S3  L.  ed.  441,  446,  29  gup.  Ct  Rep.  246; 
Central  Stock  Tarda  Co.  v.  LouieviUe  A  K. 
R.  Co.  1B2  U.  B.  SeS,  670,  48  L.  ed.  66S,  S69, 
24  Sup.  Ct  Rep.  839;  Covington  Stock  Xard 
Co.  T.  Keith,  13S  U.  8.  ISS,  35  L.  ed.  73,  11 
Sup.  Ct  Rep.  4S0i  So  far  as  we  see,  a  grain 
elevator  stands  in  no  stronger  position  than 
a  stock  yard.  If,  as  Intimated,  the  elevators 
with  which  the  Miasouri  PaciQa  oonneet* 
charge  too  much  and  wrong  the  farmer*, 
there  may  be  other  remedies;  but  manifest- 
ly the  apprehenson  expressed  by  the  supreme 
court  of  Nebraska,  tihat  the  company,  un- 
less checlced,  will  have  power  to  establish  a 
monopoly,  is  not  to  be  met  merely  by  build- 
ing another  elevator, — the  physical  limits  of 
that  Idnd  of  competition  are  too  easily 
reached.  But  if  we  assume  that  circum-  ^ 
stances  might  make  It  reasonable  to  compel  a 
a  railroad  to  deliver  and  reoeive*gT»in  else-  • 
where  than  at  its  own  elevators,  or  those 
that  it  bad  made  its  own  by  contract  the 
circumstances  must  ba  exceptional  wtien  It 
would  be  constitutional  to  throw  the  extr« 
charge  of  reduplicating  already  physically 
adequate  accommodations  upon  the  road. 

This  statute  has  no  reference  to  special 
circumstances.  It  is  universal  In  terms. 
If  we  were  to  take  it  literally,  it  makes  the 
demand  of  the  elevator  company  conclusive, 
without  regard  to  special  needs,  and,  possi- 
bly, without  regard  to  place.  It  is  true 
that  in  the  first  of  the  present  cases  the  su- 
preme court  of  Nebraska  discussed  the  cir- 
cumstances, and  expressed  the  opinion  that 
the  demand  was  reasonable,  and  that  build- 
ing the  side  track  would  not  cast  an  undue 
burden  upon  the  road;  and,  in  the  aeoond, 
it  somewhat  less  definitely  indicated  a  sim- 
ilar opinion.  Bo  it  may  be,  although  it 
hardly  seems  possible,  that  the  sweeping 
words  of  the  statute  would  be  construed  as, 
by  implication,  confining  their  reqnirementa 
to  reasonable  demands.  On  the  face  of  it, 
the  statute  seems  to  require  the  railroad  to 
pay  for  side  tracks,  whether  reasonable  or 
not, — or,  if  another  form  of  exi^ession  be 
preferred,  to  declare  that  a  demand  for  a 
side  track  to  an  elevator  anywhere  la  rea- 
Bonable,  and  that  the  railroads  must  pay. 
Clearly,  no  such  obligation  Is  incident  to 
their  public  duty,  and  to  impose  it  goes  be- 
yond the  limit  of  Uie  police  power. 

But  If  the  statute  is  to  be  stretched,  or 
rather  shrunk,  to  such  demand*  as  ultimately 
may  be  held  i«asonahle  t^  the  state  court 
still  it  requires  too  much.  Why  should  the 
railroads  pay  for  what  after  all,  are  privat* 
connectionaT    We  las  no  rauoB.   And,  more- 
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OTW,  even  on  thii  strained  conttructioa, 
they  tafrain  from  paying  at  ttw  peril  of  a 
tno,  U  they  turn  out  wrong  In  their 
gueii  that,  In  the  partieular  caw,  the 
court  will  hold  the  demand  not  author- 
IsMl  by  the  act  U  tlie  itatnte  makei  the 
mera  demand  coneltuive.  It  plainly  cannot 
be  upheld.  If  it  require!  a  aida  track  only 
when  the  demand  la  reaunable,  then  the 
M  railroad  ought,  at  leaat,   to  be  allowed  a 

*  bearing  in   adTanca  to  decide  whether  the 

•  demand  1*  within  the^ct.  Sometime*  when 
mmmary  action  ia  neceBaary,  the  property 
owner's  righta  are  preaerved  by  leaTing  all 
queationa  open  In  a  subaequant  auit  North 
American  Cold  Storage  Co.  t.  Chicago,  fill 
U.  S.  SOS,  fi3  L.  ed.  IBS,  S9  Sup.  Ct.  Rep. 
101.  But  In  such  oaiea  the  risk  ia  thrown 
on  the  destroyer  of  property.  In  thia  ease, 
Ihere  ia  no  emergency,  yet,  at  the  beat,  the 
owner  of  the  property,  i*  It  ba«  any  remedy 
at  all,  acta  at  ita  riak,  not  merely  of  being 
aompelled  to  pay  both  the  expanae  of  build- 
ing and  the  coats  of  (Hit,  but  alao  of  Incur- 
ring a  fine  of  at  least  CSOO  for  Ita  offense  in 
awaiting  the  result  of  a  hearing.  See  Chl- 
eago,  M.  &  St  P.  R.  Co.  t.  Minnesota,  134 
U.  S.  «B,  83  li.  ed.  B70,  3  Inters.  Com.  Rep. 
209,  II  Sup.  Ct  Rep.  46£,  702.  An  earlier 
■tatnte  authoriring  the  state  board  of  trans- 
portation, after  hearing,  to  require  the  rail- 
road to  permit  the  erection  of  an  elerator 
upon  ita  roadbed,  already  has  been  held  had. 
Ulsaouri  P.  B.  Co.  v.  Nebraska,  164  U.  B. 
403,  41  L.  ed.  480,  IT  Snp.  Ct  Rap.  130.  See 
alao  Hartford  P.  Ins,  Co,  t.  Chicago,  M.  & 
St  P.  R.  Co.  176  U.  S.  91,  99,  44  L.  ed. 
S4,  88,  20  Sup.  Ct  Rep.  33.  We  ar«  of  opin- 
ion that  this  statute  Is  nneonstltutionsJ  in 
fts  application  to  the  present  eases,  because 
It  does  not  provide  Indemnity  (or  what  It 
require*.  We  leave  other  questions  on  one 
•id*,  and  do  not  intend  1^  anything  that 
m  have  aald  to  prejudice  a  later  amend- 
Kient  providing  for  a  preliminary  hearing 
and  compensation,  which  is  said  to  have  been 
pmuei  in  1907.  See  Laws  of  1907,  chap. 
p.  soo. 

Jndgmenta  rereraed. 


(m  u.  8.  UT.) 
CHARLES  A.  DAVIS,  Biecutot  of  the  Ea- 
Ute  of  Frank  B.  Jandt,  Deceased,  Flff. 
in  Err., 

T. 
CLEVELAND,    CINCINNATI,    CHICAGO, 
*    ST.    LOUIS    RAILWAY    COMPANY 
et  aL 

0«wi(|  888*)— Ebbob  to  Cucvrr  Couvr 

— DUfJlOIKHOT  OF  CKBTmOATB  OF  JlTUI- 
DIOIION. 

1.  Formal  defects  In  the  certificate  as  to 
Jnilrfiction  filed  by  a  Federal  drcoit  court 


under  the  act  of  March  3,  1891  (2«  Stat 
at  L.  82e,  chap.  617,  U.  8.  Comp.  SUt  1901, 
p.  4B8),  g  6,  for  the  purpose  of  sustaining 
a  vrrit  of  error  from  the  Federal  Supreme 
Court  are  not  material,  where  the  record 
clearly  shows  that  the  only  matUr  tried 
and  decided  in  ths  circuit  was  one  of  Jnri» 
diction. 

dS?^  Sl'ff'^'  '•*"  ""^  ■*  "'""•^  °*>- 
CouBTB  (I  88B*)-Ebbob  to  Ciboitit  Copbt 
— JuBi8Di(»i<fir  Below. 

2.  The  jurisdiction  of  a  Federal  circuit 
eourt  as  a  Federal  oourt  is  ao  involved  aa 
to  sustain  a  direct  writ  of  error  from  the 
Federal  Supreme  Court  under  the  act  of 
March  3,  1891,  |  G,  in  a  iudnnent  diamias- 
ing  the  suit  on  the  ground  of  the  invalidity 
of  the  attachment  and  garnishment  of  the 
property  of  the  uonrealdent  defendant  ud 
upon  the  lack  of  a  general  appearance  by 
■uch  defendant 

[Bd.  Nats.— For  ottMr  bubs,  bm  Oearli,  Di^ 

APPEABA.RCK    (I    9*) — QSITKUL   01    BfEOIAL 

— Motion  to  Quash  Attaoehxnt  axd 
QaBniaHHEKT. 

3.  A  nonresident  defendant  over  whom 
personal  jurisdiction  ha*  not  been  obtained 
may  appear  apecially  in  a  suit  in  a  Federal 
circuit  court  for  the  sola  purpose  of  moving 
to  quash  the  aerviee  of  writs  of  attachment 
and  ^miahment  upon  Its  property  In  the 
district  on  the  ground  that  audi  proper^ 
was  not  subject  to  attachment  or  ganiiah- 

[Dd.  Note. — For  atber  osms,  see  Aspaaraaes. 
CMt.  Die  i  II;    Dec.  Oil.  I  >*] 

CoiutxRcx  d  81*}— AiTAomBMi  or  Eail- 
WAX  Caks. 

4.  Cars  owned  by  a  foreign  railway  com- 
pany, whieb  have  temporarily  come  into 
the  state  in  the  courae  of  interstate  trans- 
portation, through  the  agen^  of  other  car- 
riers, are  subject  to  attachment  under  the 
state  laws,  despite  the  provisions  of  Ue  in- 
teratate  commerce  act  and  of  U,  B.  Re». 
SUt.  }  G258,  U.  S.  Comp.  Stat  1901,  p. 
366^  securintf  continuity  of  transportation. 

VBa.  NQta.--Far  otlur  easaa,  aaa  CMnmaroa, 
Dec.  Dig.  I  O.'l  ^ 

CouuERCE  (I  81*)  —  Gabnishuent  or 
P HEIGHT  Due  XonBEsiDBKi  Carbier, 
G.  Sums  due  to  a  foreign  railway  earrier 
from  other  carriers  as  UM  formers  share 
of  freight  on  interstate  shipments  may  b« 
garnished  under  the  state  laws,  deafdto  tlw 
provisions  of  the  Interstate  eommeree  act 
and  of  U.  S.  Rev.  Btat  g  0269,  U.  a  Comp. 
Stat  1901,  p.  8SS4,  securing  continuity  of 
traneportation. 

[Xd.  Nots.— Far  othar  oaaaa,  sas  Ontmaeres, 
Dae  Dls.  i  SL*] 

[No.  lU.] 

IN  ERROR  to  the  Circuit  Oourt  of  the 
United  Statea  tor  the  Northern  District 
of  Iowa,  diamisaing,  for  want  of  joriadie- 
tlon  over  person  or  property,  a  suit  against 
a  foreign  railway  company  In  whieli  write 
of  attachment  and  garnishment  were  iaaned 
and  levied  upon  ears  belonging  to  such  com- 
pany  in   the   possession  of  otber  eanisrat 
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and  avma  of  mauej  dtw  from  mcli  otber 
Mrriera  ai  the  defendant  CAirier'i  ahan  of 
tho  fnigbt  on  iiit«rstat«  ihlpmenta.  Ra- 
vaned  and  remanded  for  fnrthar  procead- 
inga. 

The  fact*  are  aUted  In  ths  opinion. 
Ueasra.    Wllbrir    Owen    and    SIbert   H. 
Hnbbard  for  plaintiff  in  error. 

Meaara.  William  H.  Fttmsworth,  Prank 
L  Littleton,  and  Bbull,  Famairorth,  k 
Bammia  for  defoidanta  In  arror. 

e 

>  *Hr.  Jnatiee  HeEenna  delivered  the  opin- 
ion of  tha  eourt: 

Thla  eaae  pretenta  a  queatioit  of  jnrlsdie- 
tlon  ariiing  from  the  levy  in  attachment 
proceedinga  on  freight  eara  alleged  to  have 
been  engaged,  when  attachad.  In  interatat» 
oDmmerce.    Tha  oaae  !a  here  on  eertiflcate. 

Plaintiff  In  error,  aa  executor  of  the  cf- 
tata  ot  Frank  B.  Jandt,  brought  an  action 
againat  the  ClcTcland,  Cincinnati,  Chicago, 
*  St.  Lonia  Railway  Company  for  earning 
the  death  of  Jandt,  a  atatute  of  Illinota  giv- 
ing anch  an  action  to  the  peraonal  repre- 
aentative  of  a  person  vboae  death  haa  been 
•anaed  by  "wrongful  act,  neglect,  or  de- 
fault' The  cauae  of  action  arooe  in  IIll- 
nofa.  The  action  waa  brought,  however.  In 
the  diatrlct  court  of  Woodbury  county,  state 
of  Iowa,  and  under  the  lawa  of  the  latter 
atate  write  of  attachment  and  gamiabment 
were  iaaued  and  levied  upon  certain  eara  of 
the  C.  G.  C.  t  St  L.  By.  Co.  In  the  poaaea- 
■lon  of  the  other  defendanta  In  error,  re- 
ferred to  hereafter  aa  the  gamiahee  compa- 
nlea.  Notice  of  garniahment  waa  duly  aerved 
on  the  gamiahee  eampaniea,  and  each  of 
them  filed  anawera.  Plaintiff  In  the  action, 
and  we  will  ao  refer  to  him,  controverted  by 
proper  plaadinga  the  anawera,  and  demand- 
ad  that  evidence  be  taken  on  the  iaBuee 
joined. 

The  original  notice  waa  aerved  on  the  C.  C. 
0.  ft  St.  L.  Ry.  Co.,  at  it*  principal  place  of 
bnaineaa  In  the  state  of  Ohio;  alao  notice 
of  attachment  and  garniahment.  It  Sled  a 
petition   for  removal  of  the  action   to   the 

^  drenit  court  of  the  United  State*  for  the 

9  northern  dlatriot  of  Iowa,  western  divlaion. 

•  Ita*petition  alleged  that  it  waa  a  oorpora- 
tion  duly  formed  and  organlaed  under  the 
lawa  of  Indiana,  and  that  the  plaintiff  waa 
a  dtiaen  of  Iowa.  The  petition  waa  granted 
and  the  caae  duly  removed  to  the  circuit 
court  of  the  United  Statea.  On  the  aeeond 
Of  October.  190S,  the  C.  0.  0.  k  St.  L.  Ry. 
Co.  filed  a  motion,  which  waa  denominated 
a  motion  to  quaeh  and  set  aaide  service,  in 
which  it  atated  that  it  appeared  specially 
for  the  purpose  of  the  motion  only,  "to 
qnaak  and  sat  aaide  the  aerviee  of  attach- 
ment and  gamiabment  attempted  to  be  made 
is  the  easae  bf  plalntUT  against  the  de- 


fendanfa  proper^."  The  motion  waa  an^ 
ported  by  an  affidavit.  The  affidavit 
stated  that  the  company  was  incorporated 
under  the  laws  of  Indiana  and  Ohio,  and 
conducted  and  operated  line*  of  railway  in 
those  states  and  in  Illinois,  with  it*  prinp 
cipal  place  of  bnaineaa  in  Cincinnati,  Ohio; 
that  it  was  not  incorporated  In  Iowa,  and 
had  no  agent  or  agency  of  any  character 
in  that  state;  tliat  it  waa  a  common  cairiar 
of  freight  and  paasengera,  and  In  the  can;- 
ing  on  of  such  business  it  owned  and  oper- 
ated  ears  for  the  transportation  of  freight 
and  merchandise  through  the  various  statea; 
that  in  tha  conduct  of  snoh  business  it  had 
arrangaments,  contracts,  and  agreements 
with  various  oonneetlng  railroad  companies 
doing  business  aa  common  carricra,  includ- 
ing all  of  the  railway  companies  attached 
and  gamialteed  in  the  action  by  plaintiff, 
under  which  those  companies  accepted  from 
it,  at  pointa  on  ita  line  of  road,  ita  eara  load- 
ed with  goods  and  merchandise  destined  tor 
various  pointa  on  their  reapective  tines,  to 
be  tranaported  through  the  variona  atalea 
to  deatinationa,  constituting  Interstate  ship- 
ments of  commerce.  It  was  stated  that  it 
was  provided  In  the  agreement  that  such 
connecting  carriers  should  have  the  right  to 
reload  the  ears  received  by  them,  and  ao  use 
the  aame  In  returning  them  to  the  place 
where  received,  and  that  In  all  caaes  the  eu'a 
of  the  company  were  to  ba  returned  to  It  in 
the  uaual  and  ordinary  oourse  of  transit  as 
soon  as  the  nature  and  charaeter  of  the  ^ 
bnsineas  would  permit.  It  was  further  stat- « 
ed  that,  under  the  lawaiuf  Cougreas,  the  com-  ■ 
pany  was  bound  to  furnish  ears  so  loaded 
to  be  transported  continuously  from  (me 
state  to  another  without  being  unloaded,  and 
that,  under  the  same  laws,  connecting  ear-' 
Tiers  were  bound  to  receive  the  same  and 
transport  them  from  one  atate  to  another. 
That  in  pursuance  of  the  agreementa  and 
lawB  of  Congress,  the  cars  attached  were  de- 
livered by  the  C.  C.  C.  ft  St.  L.  Ry.  Co.  to 
the  other  companies,  and  ao  received  t^ 
them ;  that  the  cars  were  part  of  the  com- 
pany'a  rolling  stock,  and  were  necessary  to 
enable  it  to  preform  its  duties  as  a  eom- 
mon  carrier;  that  by  reason  of  the  eommeroe 
clause  of  the  national  Constitution  and  of  the 
interstate  commerce  act  the  eara  could  not  be 
levied  upon;  that  the  company  had  not  been 
served  personally  or  by  publication,  and  had 
not  appeared  to  the  action  or  any  writ  leaned 
in  tbe  cauae.  It  waa  further  atated  that  none 
of  the  garniabee  eompanlea  was  indebted  to 
the  company,  and  that  any  accounts  whicli 
might  be  due  from  the  gamisheed  oomp^ 
nice  were  only  by  reaaon  of  the  contracts  and 
agreementa  for  the  nse  of  tha  eara,  aa  hervto* 
fore  atated,  under  which  tli*  permlta  for  tba 
nae  of  tha  eara  wan  arranged  bettreen  tba 
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vmrpuiltM  "^  wbeelaga  or  mlluge  of  fooli 
eus,  and  nere  constantl;  and  hourly  changed 
from  bills  due  one  eompaoj  to  bill*  due  the 
other  eampanf,  trliich  bills  were  i&tisfled 
tad  settled  bj  auoh  exchanga  of  aervioe  and 
nee  of  each  other's  ears.  And  aueb  agree- 
ments and  contracts  are  to  be  discharged, 
Mtisfled,  and  settled  onlj  fn  the  citj  of 
Chicago  and  state  of  Illinois,  where  the  same 
are  made,  and  such  accounts,  or  debts,  if  any. 
In  faror  of  this  defendant,  have  no  situs  in 
the  ^*t«  of  Iowa."  The  affidavit  was  snp- 
plemuited  b^  two  other*. 

FL'  IntlfF  filed  a  "res! stance"  to  the  motion 
to  quash  and  to  the  motion  of  the  garnishee 
companies,  and  alleged  that  a  speda)  appear- 
ance waa  "unwarranted  and  unauthorized 
bf  law;"  and  tlia^  aa  the  purpose  sought 
by  the  motion  of  the  defendant  company 
could  only  be  had  by  a  general  appearance, 
10  the  special  appearance  should  be  construed 
^  to  be  BDch,  and  subject  the  "person  of  the 
■  defendant  as  well  as  tbe*property  actually 
attacbed,  and  the  proper^  and  money  of 
the  defendant  sought  to  be  reached  by  gar- 
nishment proceedings,  to  the  jurisdiction  of 
the  eourt."  The  ground  of  this  conclusion 
wa*  stated,  with  some  repetition,  to  be  that 
the  special  appearance  wa*  not  for  the  pur- 
pose of  raising  any  question  of  lack  of  notice, 
or  notice  of  defector  irr^ularity  of  process, 
but  to  contest  the  right  to  attach  property  by 
evidence  outside  the  record  of  the  case,  and  re- 
qnired  the  court  to  pass  upon  the  merits  of 
the  attachment.  Pluntiff  denied  that  the 
proper^  attached  was  engaged  in  interstate 
eommeroe  ^  in  the  traniportation  of  inter- 
state eommerce  at  the  time  they  were  at- 
tached, that  they  were  not  In  use  at  the  time 
tb^  were  attached,  but  were  standing  empty 
upon  the  tracks  of  the  rallvray  companiei  in 
whose  possession  they  were  found,  and  de- 
Bied  the  existence  of  the  agreements  and  ar- 
nngemeuts  between  the  G-  C.  C.  A  St.  L.  Ry. 
Co.  and  the  other  companies  in  r^ard  to  the 
ears,  and  that  no  contractual  rules  existed 
between  them;  that  the  cars  were  not  neces- 
sary, either  to  that  company  or  to  the  other 
eompanfes,  to  enable  them  to  perform  their 
duties  as  common  carriers,  and  alleged  that 
they  were  subject  to  attachment  as  other 
personal  property.  It  was  stated  that  the 
garnishee  companies  had  no  interest  in  the 
attached  cars,  and  none  of  them  had  served 
notice  of  interest  or  ownership  on  the  plain- 
tiff nor  on  the  sheriff. 

The  answers  of  five  of  the  garnishee  com- 
paniet  denied  indebtedness  to  the  C.  C.  C. 
A  St.  L.  Ry.  Co.,  averred  the  existence  of 
agreements  as  to  the  ears,  substantially  as 
•et  out  by  that  defendant,  also  their  duties 
aa  eommoQ  carriers  under  the  acta  of  Con- 
gress, and  that  the  cars  were  In  their  possea- 
■ion  in  pursuanoe  of  the  agreements  with 
SO  S.a— 30. 


the  defendant,  and  were  to  be  returned  emp- 
ty or  loaded,  in  the  usual  and  customary 
courae  of  business.  The  other  companies  al- 
so denied  indebtedness  to  the  C.  C.  C.  &  SL 
L.  Ry.  Co.,  and  in  effect  set  up  the  defense 
that  the  cars  were  in  interstate  eommeroe 
business. 

On  the  22d  of  Uay,  lOOa,  the  court  sua-  ^ 
tained  the   motion   to  quash  the  judgment  V 
and  discharge  the*gamisbees  thereunder.  On  • 
June  e  "the  court"  (we  quote  from  the  rec- 
ord)   "rendered  further  judgment,  dismisa- 
ing  the  said  cause  of  action  as  to  said  prio- 
oipal  defendant,  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  defendant 
or  tlie  attached  property  of  the  defendant, 
and  taxed  the  costs  In  the  case  to  the  plain- 
tiff." 

The  time  for  the  allowance  and  filing  tha 
bill  of  exceptions  was  extended  to  October 
28,  IBOe,  and  on  the  28th  of  September  it 
was  albwed,  the  order  reciting  that  the 
date  "being  one  of  the  regular  days  of  th* 
May,  a.  d.,  1006,  term  of  said  court"  The 
bill  of  exceptions  also  recited  that  it  waa 
submitted  to  the  court,  with  a  prayer  that 
it  "be  signed  and  certified  by  the  judge,  and 
approved  by  him,  and  made  a  part  of  the 
record  in  said  case,  preparatory  to  the  pros- 
ecution of  a  writ  of  error  from  the  said 
circuit  court  of  the  United  States  to  the  Su- 
preme Court  of  the  United  States."  It  con- 
cludes aa  follows: 

"And  the  court,  having  examined  aaid 
transcript  of  the  record,  papers,  and  pro- 
ceedings, hereby  certifies  that  the  same  con- 
tains the  entire  record  in  said  cause,  in- 
eluding  the  plaintiff's  petition,  the  answers 
of  the  garnishees,  the  defendant's  motion  to 
quash  and  set  aside  service,  and  the  plain- 
tiff's resistance  thereto,  and  all  of  the  pro- 
ceedings had  thereunder  in  reference  there- 
to, including  the  opinion,  orders,  and  jud^ 
ment  of  the  court  thereon,  and  the  exceptions 
of  the  plaintiff  thereto,  and  all  of  the  record 

ibmitted  to  tlia  court  upon  which  the  judg- 

ent  herein  was  rendered. 

"On  consideration  whereof,  the  conrt  does 
allow  the  writ  of  error  upon  the  plaintiff 
giving  bond  according  to  law  in  the  sum  of 
S500,  which  shall  operate  as  a  supersedeas 

'And   in   this   case,   I,    the   undersigned, 
judge  of  the  circuit  court  of  the  United 
States  in  and  for  the  northern  district  of 
Iowa,  western  division,  further  hereby  certi- 
fy that  in  sustaining  the  motion  to  quash 
the  attachment  and  discharging  the  garnish- 
ees, and  in  dismissing  the  action  as  to  the  ^ 
principal  defendant,  and  taxing  the  costs  to  ^ 
the   plaintiff,   the  sole*  question   considered  ■ 
and  determined  by  the  court  was  that  Uie 
court  had  no  jurisdiction  over  the  person  of 
tha  defendant  or  o(  tb*  jiropartgr  involved. 


oy  Google 


ao  SUPREME  OOUBT  REPORTEK. 


Oor.  Tbu, 


And  tb&t  the  appearanM  ot  the  prlnelpal  d«- 
fendant,  u  ihown  bj  the  record,  waa  a  ipe- 
cial,  and  not  a  genertil,  appearance,  and  tbat 
the  ume  did  not  anbject  laid  prinalpal  da- 
fandant  and  ita  proper^  to  tha  JurladlcUon 
of  the  court. 

Thia  cartlfleate  ii  mada  eonfonnabi*  to 
the  act  of  CoDgresa  of  March  3,  ]891,  chap- 
ter BIT,  ZS  Stat,  at  L.  828,  U.  a  Comp.  SUt. 
IBOl,  p.  488,  and  the  opinion  filed  herein  ii 
made  a  part  of  the  reeord,  and  will  be  eerti- 
lled  and  tent  up  aa  part  of  the  proceeding, 
together  with  thia  certlBeate." 

For  the  opinion  of  the  court,  aea  110  Fed. 
40S. 

A  writ  of  error  waa  aned  out  from  the  elr- 
auit  court  of  appeala  according  to  the  admii- 
aioa  of  couneel,  though  there  fi  nothing 
in  the  record  to  ehow  It,  which  writ  waa 
mlaied.    B4  C.  C.  A.  4S3,  IGO  Fed.  77B. 

A  motion  la  made  to  diamlat  the  writ  of 
error,  and  in  aupport  of  the  motion  it  ie 
vrged  (1)  that  the  eertlflcatc  aa  to  jnrladta- 
tion  waa  not  granted  during  the  term  at 
which  the  Judgment  waa  rendered;  (2)  that 
tba  writ  of  error  waa  not  perfected  in  tlm«, 
aa  required  b;  law,  la  that  the  writ  and  cer- 
tificate were  allowed  on  tha  29th  of  Septem- 
ber, 1BD6,  and  were  not  proiecuted  In  thi* 
eourt  until  April,  1S08;  (3)  that  the  certifl- 
eata  la  not  aufficient  in  law  nor  proper  in 
form.  In  that  it  doea  not  itata  anj  facta  or 
propoiitlona  of  law  upon  which  tha  ques- 
tion ot  the  court'a  lack  of  Jurlidletlon  reat- 
ad;  (4)  tbat  tha  jnrladlctloa  of  the  eourt  aa 
a  Federal  court  waa  not  put  In  laeue;  (S) 
that  the  eaae  having  been  taken  to  the  cir- 
cuit eourt  of  appeal*,  and  there  decided,  that 
tba  writ  of  error  ahould  be  to  that  oourt, 
and  not  to  the  circuit  court,  the  latter  court, 
it  le  urged,  having  loat  juriadlction  of  the 
oaaa,'  (S)  there  la  no  certificate  of  a  juriedlo- 
tional  qucatian  In  the  order  allowing  the 
writ  of  error. 

The  flrat  and  second  grounda  In  lupport  of 
t<  tha  motion  to  ditmiu  are  baaed  upon  a 
£*  miaapprehenaion  of  the  record.  The'term  at 
which  the  judgment  was  rendered  had  not 
expired  when  the  certificate  of  Jurladietion 
was  mado,  and  the  writ  of  error  waa  allowed 
on  the  ]8th  of  March,  1908,  not  on  Septem- 
ber S8,  leoe,  aa  contended  ij  delendanta  In 

The  grounds  of  tha  motion  baaed  on  the 
form  or  suflicieno;  of  the  certificate  are  not 
tenable.  Even  If  we  should  admit,  which 
we  do  not,  that  the  certificate  la  not,  aa  it 
Is  eontanded,  in  proper  form,  the  record 
ahows  elearlf  that  the  only  matter  tried  and 
decided  In  the  circuit  court  waa  one  of  juria- 
dletlou.  This  la  sufficient  United  States  t. 
LarUn,  208  U.  S.  333,  3SB,  52  Ii.  ad.  517. 
SSO,  28  Sup.  Ct  Rep.  417. 

tkt  vUmdt  srouitds  nrgad  to  m^ort  tha 


motion  to  dismiaa  all  depend  upon  tba  prop- 
osition whether  the  qoeation  of  the  jurisdie- 
tion  of  tha  circuit  oourt  aa  a  Fedsrml  court 
waa  presented.  If  so,  the  writ  of  error  from 
the  circuit  eourt  of  appeala  is  no  bar  to  the 
preaent  writ  of  error.  Excelsior  Wooden 
Pipe  Co.  T.  Pacific  Bridge  Co.  IBS  U.  8. 
282,  48  L.  ed.  910,  22  Sup.  CL  Rep.  081; 
United  States  *.  Lu'idn,  supra.  And  if  ao, 
the  waj  is  clear  to  a  decision  of  the  qoestion 
on  the  merita. 

As  we  have  shown,  the  drenlt  court  da> 
elded  that  It  had  no  jurisdiction  orar  althar 
tha  person  or  the  proper^  of  the  principal 
defendant,  the  C.  C.  a  A  SL  L.  R7.  Oo.  Tha 
first,  nonjurisdictlon  over  the  person,  da> 
pending,  as  the  eourt  eonsldered,  upon  tha 
second,  non jurisdiction  over  the  property,  aa 
wa  understanil  the  opinion.  And  this  view 
of  it  the  circuit  court  ol  appeals  took. 

The  latter  eourt  stated  tha  questions  to 
be:  "Waa  defendant's  appearance  to  eon- 
test  the  validitj  of  the  attachmenta  and  gai^ 
nishments  a  general  onel  Wen  tha  ean 
and  credits  of  defendant  aubjact  to  attacli- 
ment  and  gamishmentl  In  other  worda, 
did  the  trial  court  secure  such  dominion  over 
person  or  property  by  appearance  or  proeeaa 
aa  authorised  it  to  proceed  to  trial  of  the  a» 
tlon  and  render  a  valid  judgment  upon  tha  it- 
sues  involved  I  The  trial  court  answered  them 
In  the  negative  and  dismissed  the  action  for 
want  of  Jurladietion.  In  respect  of  Ibe  sa-  ^ 
sential  eharaeter  of  these  questions,  th^J^ 
are  not  distinguishable  from*one  of  tba  W-  • 
gality  of  the  service  of  summons  upon  a  de- 
fendant. They  do  not  pertain  to  the  merita 
of  the  ease,  and  did  not  arise  durii^  tha 
progress  of  a  trial.  Thay  lay  at  tba  three- 
hold,  and  upon  an  affirmative  answer  da- 
pended  the  power  of  tha  eourt  to  hear  and 
decide  the  cause.  In  legal  jArasaology  thai 
power  is  termed  'jurisdiction.'  It  la  noua 
the  less  a  JHrisdietional  matter  in  the  ease  of 
attachment  and  garnishment  of  property  ot 
a  nonresident  becauw  the  power  of  tha  eonrt 
to  proceed  to  trial  dependa,  in  tha  abaenoa 
of  the  defendant,  upon  Its  lawful  sdrara  ot 
his  property.  The  question  of  Jurisdiction 
waa  decided  in  favor  of  defendant,  and  tho 
decision  disposed  of  the  caee."  For  theao 
propositions  the  court  cited  Board  of  Trado 
V.  Hammond  Elevator  Co.  108  U.  S.  428, 
49  L.  ed.  1114,  25  Sup.  Ct  Rap.  740;  United 
SUtes  V.  Jahn,  165  U.  S.  109,  39  L.  ad.  87, 
IG  Sup.  Ct  Rep.  39;  St  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.  00  C.  C.  A. 
80,  120  Fed.  198;  and,  aa  we  have  saan,dio- 
miised  the  ease  on  the  ground  that  this  eourt 
alone  had  the  power  to  review  the  deoUloa 
of  the  circuit  court  We  concur  In  tha 
views  of  the  circuit  court  of  appeala,  for 
which  also  may  be  elted  Kendall  ▼.  Amerieaa 
Autonwtie  LoosB  Oo.  198  U.  a  477.  4»  t^ 
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•d.  1133,  2B  Snp.  Ct  Rap.  708.    Tba  motion 
to  dinniM  ia  denied. 

Hm  raling  of  the  elrsnit  oonrt  dlamliaiiig 
the  •ction  IB  attacked  upon  the  ground*  (1) 
that  the  kppearftnee  of  the  C.  O.  0.  k  St 
L.  Rf.  Co.  wB«  «  general  appearince,  and, 
being  ao,  the  railway  oompanj  lubmltted  it- 
•elf  to  the  juriediction  of  the  court,  "regard- 
lew  of  the  eeiEunof  the  attached  property;" 
H)  th&t  the  property  vae  lubject  to  attaeh- 

1.  It  ia  not  eontroTerted  that,  If  the  prop- 
arty  was  nibjeot  to  attaotmieiit,  the  pro- 
cedure preaerllied  by  the  lam  of  Iowa  waa 
duly  obaemd,  and  henoe.  It  la  eontanded, 
that  the  proper^  having  been  seized  nn- 
•  der  the  Juriadiotion  of  the  eourt,  under  valid, 
regular  piooeM,  the  motion  to  qnaah  the 
attaolunent  wal  bawd  on  mattara  dthort  the 
record,  going  to  the  juriadiction  of  the  eourt 
over  the  rabject-matter  of  the  action,  and 
the  oourt  had  jarlidiction  over  the  percon 
of  the  railway  ecnnpany.  "A  ipeeial  appear- 
t.  knee,"  it  li  contended,  "can  never  aerva  a 
t  dual  or  triple  purpose,  but  ia  only  allowed 
for  the  aole  pnrpoae  of  objecting  to  the  ju- 
riadiotJon  of  the  court  over  the  peraou  of  the 
defendant" 

He  ruling  of  the  circuit  court,  we  think, 
ma  broader  than  plainUff  eoneeivea  it  to 
have  been.  It  appeara  from  ttie  record  that 
the  C.  0.  0.  4  St  L.  By.  Co.  was  a  corpora- 
tion of  Indiana  and  Ohio,  and  that  certain 
of  Ita  freight  ears  were  attached  in  Iowa  in 
the  Iianda  of  the  gamiahee  companies,  and 
that  there  were  certain  eredlts  due  to  it 
from  some  of  the  latter  eompaniea,  on  ac- 
•onut  of  interstate  commerce  freight.  In 
ether  worda.  It  fairly  appeara  upon  the  face 
of  the  eom  plaint  in  the  action  and  the  at- 
taohntmt  papera  that  the  cart  had  been  sent 
into  the  state  in  the  tranaportation  of  inter- 
>tal«  eommeroa.  It  la  true,  it  waa  also  eon- 
tended,  that  an  tsane  waa  preaentad  by  the 
•ffldAvita  upon  the  motion  to  quash  aa  to 
what  eontractual  arrangements  existed  be- 
tween the  company  and  the  other  companies 
aa  to  the  right  of  the  latter  companies  to 
reload  the  ears  and  eo  return  them,  but 
there  waa  no  dispute  that  it  waa  their  duty 
to  receive  them.  Besides,  the  bill  of  eieep- 
tiona  eontains  the  following:  "No  evidence 
la  eul»nitted  by  the  plaintiff  in  opposition 
to  the  motion  o{  defendant  to  quash  the  at- 
tachment, or  in  support  ol  its  pleading  con- 
troverting tbe  answer  of  the  several  gar- 
nishees, and  tbe  matters  are  submitted  upon 
the  iDCord,  Including  such  motion  and  ad- 
Kiaaion  of  the  pleadinga," 

The  question,  therefore,  was  submitted  to 
tta  eourt,  whether  the  ears,  under  the  eir- 
e  engaged  in  interstate  eom- 
t  triken  they  were  attaehed;   and  the 
«mddai«d  it  to  ba  lmni»t«rial  that  the 


can  had  not  atarted  on  a  return  trip,  say* 
ing  that  "tiie  eara  of  defendant,  when 
brought  into  the  state  of  Iowa  to  complete 
an  interatata  shipment  of  property,  were  be- 
ing uaed  in  interstate  commerce,  and  ware 
■wing  ao  uaed  while  waiting,  at  least  a  rea- 
sonable time,  to  be  toaded  for  tbe  return 

The  court  further  decided  that  debta.  It 
any,  which  were  due  from  the  garnishee  com* 
paniea  to  the  C.  C.  C.  ft  St.  L.  Ry.  Co.  for  ^ 
its  ahare  of  the  price  of  carriage  were  "as  ^ 
much  a  part  of*interatate  commerce,  aa  de-  • 
fined  by  the  Supreme  Court,  u  the  actual 
carriage  of  their  property." 

e.  The  nest  contention  of  plalntiCF  ia  that 
the  appearance  of  the  C.  C  C.  &  St  L.  By. 
Co.  waa  a  general  appearance,  and  submitted 
ita  person  to  the  jorladiction  of  the  eourt 
In  other  words.  It  li  contended  that  tha  par- 
son over  whom  peraonal  jurisdiction  has  not 
been  obtained  cannot  appear  specially  to  set 
aside  the  attachment  of  hie  property,  which 
we  must  asvnme.  In  order  to  completely  ex- 
hibit the  contention,  ia  valid.  We  cannot 
concur  In  the  eontention.  It  la  aupported. 
It  ia  true  by  some  cases,  but  It  la  opposed 
by  more.  Drake,  Attaehm.  J  112,  and  cases 
cited.  The  stronger  reasoning,  we  think,  too, 
ia  against  the  contention.  A  court,  witliout 
personal  acrviee,  can  acquire  no  Jurisdiction 
over  the  peraon,  and  when  It  attempta  to 
assert  Jurisdiction  over  property,  It  should 
be  open  to  the  defendant  to  specially  appear 
to  contest  Ita  oontrol  over  such  property;  in 
other  words,  to  eonteat  the  ground  of  ita  ju- 
riadiction.  Harkneaa  t.  Hyde,  08  U.  8.  47S, 
2S  L.  ed.  237;  Southern  P.  Co.  v.  Denton. 
140  U.  &  £00,  30  L.  ed.  S4S,  13  Bup.  Ob 
Rep.  44;  Ooldejr  v.  Homing  Ncwa,  ISO  U.  B. 
SIS,  S23,  3B  L.  ed.  B17,  S19,  IS  Sup.  CL 
Rep.  SSg ;  Wtlbaah  Western  R.  Co.  v.  Brow, 
104  n.  S.  271,  278,  41  L.  ed.  431,  434,  IT 
Sup.  Ct  Rep;  120. 

The  appearance  of  the  C.  C.  C.  k  St.  L.  By. 
Co.  waa  not  to  object  to  tbe  subject-matter 
of  the  action,  aa  it  ia  contended  by  plaintiff. 
The  subject-matter  of  tbe  action  ia  a  de- 
mand for  damages,  which  can  only  be  prose- 
cuted to  eillcient  judgment  and  be  satisfled 
out  of  the  property  attached.  Clark  y. 
Wells,  203  U.  8.  184,  SI  L.  ed.  13S,  27  Snp. 
Ct  Rep.  43.  The  Jurisdiction  of  the  court, 
therefore,  depended  upon  the  attachment 
and  the  appearance  to  set  that  aside  waa  an 
appearance  to  object  to  the  jurisdiction.  In 
other  words,  the  defendant  was  only  In 
oourt  through  Its  property,  and  it  appeared 
specially  to  show  that  it  waa  improperly  in 

These  contentions  being  disposed  of,  we  ai« 
brought  to  the  queation  whether  tha  can 
were  "immune  from  judicial  proeesa'  b** 
causa  engaged  in  interstate  commarea.    Tk> 


lyCOOgli 


aO  SUPRBHX  OOUBI  BEPORTEB. 


Ooi.TBk, 


g  qnaiUon  haa  come  up  In  Mreral  of  Um  (tato ' 
'  eonrU  uid  diffarent  Tlem  haTe  be«n  taken. 

>  The  queetion  hu  been  umrered  In  the*ftt- 
flnnatlTe  In  Michigan  O.  K.  Co.  t.  Cbtcsgo 
ft  U.  L.  8.  R,  Co.  1  III.  App.  S99;  Conner? 
T.  Quincf,  0,  &  K.  C.  R.  Co.  B2  Uinn.  20, 
64  L.R.A.  Hit,  104  Am.  St  Rep.  SSg,  99 
H.  W.  Ses,  2  A.  ft  E.  Ann.  Cai.  347;  Shore 
r.  Baltimore  ft  0.  R.  Oo.  7(1  S.  C  472,  07 
B.  E.  020,  11  A.  ft  E.  Ann.  Cu.  90S ;  Seibele 
r.  Nortbem  C.  R.  Co.  80  8.  a  1S3, 10  L.R.A. 
(N.8.)  1028,  01  S.  E.  43G;  Chicago  ft  N.  W. 
B.  Oo.  T.  Forest  Connty,  190  Wi«.  80,  70 
N.  W.  77;  Wall  r.  Norfolk  ft  W.  R.  Co.  02 
W.  Va.  480,  04  L.R.A.  001,  94  Am.  8L  Rep. 
948,  44  G.  E.  294.  A  neKativa  an*wer  ha« 
been  pronounoed  in  the  following  eaaei :  De 
Roehemont  r.  New  York  C.  ft  H.  R.  R.  Co. 
70  N.  H.  108,  — L.R.A.{N.8.)— ,  71  Atl. 
808 ;  Sonthem  Flour  ft  Grain  Co,  t.  Northern 
P.  B.  Co.  127  Ga.  020,  9  L.RA.(N.S.)  803, 
119  Am.  Bt  Rep.  300,  00  S.  E.  742,  9  A.  ft 
E.  Ann.  Caa.  437 ;  Southern  R.  Co.  v.  Brown, 
131  Ga.  240,  02  a  E.  177;  Cavanaugh  t. 
Chicago,  R.  I.  ft  F.  R.  Co.  7B  N.  H.  243,  72 
Atl.  094.  See  alio  Humphreys  t.  Eopklna, 
61  Cal.  GSl,  0  L.R.A.  792,  IB  Am.  8t  Rep. 
76, 22  Fa&  892.  Cavanaugh  t.  Chicago,  R.  L 
ft  P.  R.  Co.  lupra,  may  be  aaiigned  to  the 
Ilat  of  eaeee  ^Ting  a  negative  anawer.  In 
that  caee  there  wai  an  attachment  of  credits 
or  funde  representing  the  sending  carrier's 
part  of  transportation  charges  on  interstate 
freight,  nie  attachment  was  snatained.  In 
Wall  T.  Norfolk  ft  W.  R.  Co.  the  levy  was 
npon  ears  which  were  unloading.  In  the 
ease  in  1  111.  App.  the  eonditdon  or  situation 
of  the  ears  does  not  clearly  appear.  In  the 
other  cases,  the  cars  were  not  in  use  when 
attached.  In  most  of  the  eases  there  Is  a 
full  and  able  diseuuion  of  the_prinelple«  in- 
volved. In  Humphreys  v.  Hopkins  it  was 
taken  for  granted  that  the  ears  were  sub- 
ject to  proceas,  the  case  going  off  on  an- 
other point. 

The  answer  to  the  question  is,  tlierefore, 
eertainlj  not  obvious,  and  counsel,  realizing 
It,  have  pressed  many  considerations  on  our 
attenUon.  Their  arguments  result  In  certain 
contentions.  The  plaintiff's  contention  is, 
that  even  though  the  cars  in  question  had 
been  or  were  to  be  used  in  interstate  com- 
merce, their  attachment  was  not  a  reg- 
ulation of  such  commeTee,  and  that  they 
were  as  legally  aubject  to  attachment  as 
the  property  of  any  other  nonresident.  The 
eontention  of  the  defendants  la  an  eraet 
aatitheais  of  that  of  plaintiff.  It  is  that 
tiie  state  laws  cannot  be  permitted  to  im- 
pede or  impair  Interstate  traffle  or  the  use- 
fulness of  the  facilities  for  such  traffic.  And, 
B  further,  that  tha  provisions  of  the  interstate 
I;  eommerce  aot,  prorlding  for  the  eatabllsb- 

>  BNot  of  thnngh^Tontea,  and  |  S80S  of  the 


Revised  Statntas  (U.  S.  Comp.  Stat.  1901, 
p.  SG04),  providing  for  the  connection  of 
railroads,  exempt  Ue  ears  from  attachments 
In  onr  discuaaion  we  may  address  our- 
selves to  the  oontention  of  defendants.  Thcj 
do  not  contend  that  the  laws  of  the  stata 
have  tha  pnrpose  to  interfere  with  the  In- 
terstate eommeroe,  or  are  directly  oonteary 
to  the  acta  of  Congress.  They  do  contend, 
however,  that  "to  permit  the  instmmentall- 
tiea  n«ed  in  the  interohanga  of  traffic  by  rail- 
way common  carriers  to  be  seized  on  proa- 
ess  from  various  state  eourta  does  directly 
burden  and  impede  interstate  traffic  within 
the  inhibition  of  the  acts  of  Congress."  In 
other  words,  that  the  acts  of  Congress  con- 
stitute a  declaration  of  exemption  of  rail-' 
road  property  from  attachment,  and,  of 
course,  from  execution  as  well,  by  reason  of 
thrir  proviaioDt  for  continuity  of  transpor- 

nils  can  only  resnit  If  there  is  ineompati- 
bili^  between  the  obligations  a  railroad 
may  have  to  its  ereditors  and  the  obllgaUona 
which  It  ma^have  to  the  public,  either  from 
tha  nature  of  its  service  or  under  the  acta 
of  Congress.  Obligations  it  surely  will  have 
to  orediton,  inevitable  even  in  providing 
equipment  for  Its  duties, — inevitable  in  its 
performance  of  them.  It  would  seem,  thera- 
fore^  that  the  oontsntions  of  the  defendants 
are  but  deductions  from  the  broader  proposi- 
tion that  all  of  the  property  of  the  railroad 
oompany  is  put  apart  In  a  kind  of  civil  sanc- 
tuary. And  one  case  (Wall  v.  Norfolk  ft  W. 
R.  Co,  supra)  seems  to  give  this  extent  to 
the  exemption.  Indeed,  the  decision  in  tha 
ease  at  bar  seems  to  do  so,  the  court  hold- 
ing, as  we  have  seen,  that  the  C.  C.  C.  ft  SL 
L.  Ry.  Co.'s  share  of  the  compensation  for 
carriage  was  as  much  a  part  of  Interstate 
commerce  as  the  actual  carriage  of  property, 
A  still  broader  proposition  under  the  conten- 
tion might  be  urged.  If  the  property  have 
such  character  that  all  obligations  of  tha 
company  must  yield  to  the  public  nae  or  to 
the  obligations  Imposed  by  Congress,  the 
railroad  company  itself.  It  might  be  contend- 
ed, cannot  burden  Its  property,  and  that  it! 
property  Is  taken  from  it  as  an  aaaet  of  cred- 
it, the  meana,  It  may  be,  of  performing  the  . 
very  duties  enjoined  npon  it;  and  the  an-  t 
omal;*will  be  presented  of  the  duttea  It  Is  • 
to  perform  becoming  an  obatacle  to  acquiring 
the  means  of  performing  them.  Indeed,  the 
further  consequence  might  be  said  to  follow 
that  the  rolling  stock  of  a  railroad  Is  exempt 
from  taxation;  at  least,  so  f ar  aa  taxation 
might  be  attempted  to  be  enforced  against 
the  rolling  stock.  We  realize  that  a  propod- 
tion  may  ba  generally  applicable  and  yet 
involve  embarraaoment  when  pushed  to  a 
logical  extreme.  If  this  ba  so  trf  the  eonteo- 
tions  of  defesidant,  it  may  ba  so  of  tbe  aow^ 
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far  eontenUoDi  whidt  would  rabject  tha  mlts 
Ot  *  railroad  companj  to  attadunent  pnw- 
«H,  bowaver  engaged  or  wharever  utuate. 

It  is  ver;  eertain  that  when  Congreoi  ui- 
act«d  tha  interstate  commerce  law  it  did  not 
intend  to  abrogate  the  attadiment  lawi  of 
tbe  BtatcB.  It  is  vet;  ecrtafn  tbat  there  ii 
no  conscious  purpose  In  the  laws  of  tha 
■tat«s  to  regulate,  direotlj  or  Indiractlj,  in- 
toTBtate  Gommerce.  We  maj  put  oat  of  the 
caw,  therefore,  as  an  element,  an  attempt 
af  the  state  to  exarciae  control  over  inter- 
Btat«  commerce  in  excess  of  its  power.  In- 
deed, the  questions  in  this  ease  might  arise 
Dpon  pTDces*  issued  out  of  the  circuit  court 
of  tbe  United  States  under  the  Federal  sUt- 
ntea.  For,  bj  gg  91B  and  916  of  the  Revised 
BtatDtes  (U.  B.  Comp.  Stat  1901,  p.  684), 
remedies  "by  attaehment  or  other  process,' 
before  Judgment  and  "by  execution  or  other- 
wise," after  judgment,  are  given  litigants 
in  oonunon-law  causes  in  tha  oirenit  and  dis- 
trict eourts  of  tbe  United  States. 

The  quettiona  in  the  eaae,  therefoTa,  de- 
pend for  their  solution  upon  the  interpre- 
tation of  Federal  laws.  Are  the  lavs  of  the 
states  for  the  enforcement  of  debts  (laws 
which  we  need  not  stop  to  vindicate  as  neces- 
sary foundations  of  credit,  and  because  the; 
give  support  to  commerce,  stata  and  inter- 
state] and  the  Federal  la«s  which  permit  or 
enjoin  continuity  of  transportation,  so  far 
incompatible  tbat  tha  provisions  of  the  lat- 
ter must  be  construed  as  displacing  the  for- 
nert  We  do  not  think  so.  Section  6368 
of  ths  Revised  Statutes  is  permissive,  not 
^  imperative.  It  removed  the  "trammels  In. 
>•  terposed  by  stata  enactments  or  by  existing 
■  laws  of  Congress"  to  the*powers  of  rulroad 
eompanies  to  make  continuous  lines  of  trans- 
portation. Dubuque  &  S.  C.  R.  Co.  v.  Rich- 
mond, 19  Wall.  684,  68B,  82  L.  ed.  173,  176. 
Tim  interstate  c<»>imarca  act,  however,  has  a 
different  character.  It  restricts  the  powers 
of  the  railroads.  It  r^;ul&teB  interstate 
railroads  and  makes  it  unlawful  for  them, 
by  any  "means  or  devices,"  to  prevent  "tbe 
carriage  of  freight  from  being  eontinnoui 
from  the  plsce  of  shipment  to  tha  place  of 
destination."t 

The  interstate  comroenie  law,  therefore,  is 
directed  against  tbe  acts  of  railroad  eompa- 
nies which  may  prevent  continuity  of  trans- 


portation. Section  S2S8  of  the  Bevlsed  Stat- 
utes was  directed  against  the  trammels  of 
state  enactments  then  existing  or  whidi 
might  be  attempted.  In  neither  can  there 
be  discerned  a  purpose  to  relieve  tha  rail' 
roads  from  any  obligations  to  their  credit- 
ors, or  take  from  their  creditors  any  reme- 
dial process  provided  by  the  laws  of  tbe 
state,  and,  as  we  have  seen,  provided 
by  Federal  law  as  welL  May  it  be  said 
that  suoh  result  follows  from  the  use  of 
property  in  the  public  service!  A  number  of 
cases  may  be  cited  against  sucb  contention. 
We  have  already  pointed  ont  what  might 
be  contended  as  its  possible  if  not  probable 
consequences.  In  a  recent  case  in  this  court, 
a  lien  imposed  under  the  law  of  Uichigan 
upon  a  vessel  to  be  used  in  domestic  and 
foreign  trade  was  sustained.  To  the  conten- 
tion that  the  enforcement  of  the  lien  while  , 
the  vessel  was  engaged  in  interstate  oom*  ^ 
merco  was  nnlawful  and*void,  in  view  of  tha  ■ 
exclusive  oontrol  of  Congrss  over  tbe  sub- 
ject, we  answered:  "But  it  must  be  ro- 
membered  that  concerning  contracts  not 
maritime  in  their  nature,  the  state  has  au- 
thority to  make  laws  and  enforce  liens,  and 
it  is  no  valid  objection  that  the  enforcement 
of  such  laws  may  prevent  or  obstruct  the 
prosecution  of  a  voyage  of  an  interstate 
character.  The  laws  of  tba  states  enforcing 
attachment  and  execution  in  cases  et^izabla 
in  stata  eourts  have  been  sustained  and  up- 
held. Johnson  v.  Chicago  k  P.  Elevator  Cou 
lis  U.  S.  3BS-398,  30  L.  ed.  447-450,  7  Sup. 
Ct.  Rep.  264.  Tbe  state  may  pass  laws  en- 
forcing the  rights  of  its  citizens  which  af- 
fect Interstate  commerce,  but  fall  short  of 
regulating  such  commerce  in  the  sense  in 
which  the  Constitution  gives  exclusive  Ju- 
risdiction to  Congress.  Sherlock  v.  Ailing, 
93  U.  S.  99,  103,  £3  L.  ed.  819;  KJdd  v. 
Pearson,  128  U.  S.  1,  23,  32  L.  ed.  346,  3S1, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct  Bep.  Sj 
Pennsylvania  H.  O).  v.  Hughes,  IBl  U.  8. 
477,  48  L,  ed.  268,  24  Sup.  Ct.  Rep.  132." 
The  Winnebago  (Iroquois  Transp.  Co.  v.  De 
laney  Forge  ft  Iron  Co.)  206  U.  S.  364,  362, 
61  L.  ed.  836,  840,  27  Sup.  Ct  Rep.  509. 

The  interference  with  interstate  commerce 
by  the  enforcement  of  the  attachment  laws 
of  a  state  must  not  be  exaggerated.  It  can 
only  be  occasional  and  temporary.    Tbe  ob- 


tSec.  7.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  tbe  provisions  at 
this  act  to  enter  into  any  combination,  con- 
tract, or  aK''^ement,  expressed  or  implied, 
to  prevent,  by  change  of  time  schedule,  car- 
riage in  different  cars,  or  by  other  means 
or  devices,  the  carriage  of  freights  from  be- 
ing eontinnoui  from  the  place  of  shipment 
to  tbe  place  of  destination;  and  no  breaJc 
of  bulk,  stoppage,  or  interruption  made  by 
Mdi  iKiT""™  earrier  shall  pravent  tba  ew 


riage  of  freights  from  being,  and  being 
treated  as,  one  continuous  carriage  from  tbe 
place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppafe,  or  interruption 
waa  made  in  good  faith,  for  some  necessary 
purpose,  and  without  any  Intent  to  avoid  or 
unnecessarily  interrupt  sucb  continuous  car- 
riage, or  to  evade  any  of  the  provisions  of 
this  act  [24  Stat  at.  L.  382,  chap.  104,  U- 
a  Comp.  Stet  1001,  p.  SlfiO.] 
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Ugmtioni  of  ft  rdlroftd  eompanf  an  tolenbly 
aertain,  mnd  proridoos  tor  them  eux  be  eut' 
I7  made.  Their  nidden  KMeition  can  be  al- 
mort  Imtuitly  met;  at  any  rat«,  after  ihort 
delay,  and  without  much.  If  anf,  embarraoa- 
ment  to  the  eonUnuity  of  transportation. 
Eowerer,  the  pending  caae  does  not  call  lor 
a  very  oompreheniive  deciaion  on  the  sub- 
JecL  We  oulj  deeide  that  the  oare  lituated 
aa  thU  record  tendi  to  ahow  that  thej 
when  attached,  and  the  amoimti  due  fnim  the 
gamiehee  oompaniea  to  the  C.  C.  C.  t  St.  L. 
Rj.  Co^  trera  not  exempt  from  proeeie  un- 
der the  state  lawa,  and  that  the  court  had, 
therefore,  Juriidietiou  of  them,  and  through 
them  of  the  0.  C.  a  ft  St  L.  By.  Co. 

Judgment  rereraed  and  the  cause  remand- 
ed with  directione  to  proceed  in  aecordanee 
with  this  opinion. 


(ST  V.  &  UIL) 
CHICAGO,  ST.  PAUL,  MINNEAPOLIS,  ft 
OMAHA  RAILWAY  COMPANY,  Appt, 

united  states. 
Post  Office  <S  21*)— Tbanbpobtation  o 

MxiL  —  CouPENBATiOM  —  Land-Aided 

Ran.Ro  A  DB. 

A  railway  company  carrying  the  n 
over  a  continaona  route  which  includes 
tain  land-aided  railroads  is  only  entitled  to 
the  land-grant  rates  for  those  portions  of 
the  route,  under  the  proTisione  of  the  act 
of  July  12,  1670  {IB  Stat  at  L  82,  chap. 
17B,  U.  S.  Comp.  Stat.  1901,  p.  2722),  g  13, 
that  railroad  oompiiniea  whose  railroad  wai 
eonatmcted  In  whole  or  in  part  by  a  grant 
of  land  made  by  Congress  on  the  oonditioa 
that  the  mails  should  be  tianiported  over 
their  Toads  at  such  price  aa  Congress  should 
by  law  direct  ihould  leeeiTe  only  80  per 
eent  of  the  compensation  Axed  by  that  aet 
for  aimilar  serrioe  for  non-land-aided  roads, 
which  provisions  must  be  construed  aa  vx- 
twiding  not  only  to  the  original  land-aided 
companies,  but  to  every  other  eompaoy  — 
lying  the  mails  over  ench  roads. 

(b£   MoU.— For  othar  easM.  sm  Post  0 
Cuit.  Dig.  H  a-a;    Doc  Die.  I  1L*1 

[No.  183.] 


APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  for  less  than  the  amount 
claimed  by  a  railway  company  carrying  the 
maila  over  a   oontinuous   route   which   in- 
cludes   eertain    land -aided    railroada.     Af- 
firmed. 
Sea  same  ease  balow,  4S  Ct.  CI.  605. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Smmnel  A.  Pntman  and  Charles 
W.  Bnnn  tot  appellant 

■For  otber  oasM  sm  same  tople  A  |  kdhbxb  Ib 


AaaUtant    Attorney    Qeneral    ioba.    Q. 
"niompaaii  and  Mr.  Philip  M.  Ashford  for 


The  question  in  this  case  is  the  legalify  •* 
ol   certain   deductions   made   by   the   Post-  3 
master  Oeneral  from  the  amount* which,  it* 
is  contended,  ia  due  appellant  for  carrying 
the  mails  between  Minneapolis,  Uinuesota, 
and  Sioux  Ci^,  Iowa,  over  postal  route  No. 
121,04((.     The  appellant  sought  to  leeoier 
the  sum  of  forty  thousand  dolars  ($40,000). 
The  court  of  claims  gave  judgment  for  only 
thirtythree  hundred  eighty-nine  dollars  and 
fifty  three  oents    {$3,389.63),  rejecting  the 
balance  of  the  claim    on   the  authority   of 
Astoria  ft  a  River  B.  Co.  v.  United  States, 
41  Ot.  a.  284. 

nie  controversy  turns  upon  the  applica- 
tion of  certain  acts  of  Congress,  granting 
parts  of  the  public  domain  to  appellant  and 
to  companies  with  which  it  has  agreements. 
The  acts  provide  that  the  United  SUtes  mail 
shall  be  transported  on  such  roada  at  aoch 
rate*  as  Congress  may  by  law  direct.  Act 
of  May  10,  1866,  11  SUt.  at  L.  S,  chap.  28; 
act  of  March  3,  1857,  11  Stat  at  L.  I9B, 
chap.  99.  Suhaequently  it  was  provided  aa 
follows: 

'Sec  IS.  That  railroad  companies  wbOM 
railroad  was  constructed  in  whole  or  In 
part  by  a  lend  grant  made  by  Congress  on 
the  eonditioD  that  the  mails  should  b* 
transported  over  their  road  at  such  price  as 
Congress  shouid  by  law  direct  shall  receive 
only  eigh^  per  centum  of  the  compensation 
authorised  by  this  act."  Act  of  July  IS, 
1870,  IS  Stat,  at  L.  62  chap.  178,  U.  8. 
Comp.  SUt.  1001,  p.  8722. 

The  postal  route  begins  at  MinaeapoUe 
and  ooniists  ot  land-aided  and  nou-land-aid- 
ed  roads.  The  following  diagram,  talcen 
from  the  goremment's  brief,  though  not 
drawn  to  any  scale  of  measurement,  exhibits 
with  enough  accuracy  for  Illustration  the 
aided  and  non-aldad  parts  of  the  route  and 
eompaniea  which  received  aid:  [See 
opposite  page.] 

It  will  be  observed  that  appellant  Is  the 
direct  beneficiary  of  the  road  from  SL  Paul 
south  237.81  miles  to  a  point  north  from  a 
pkee  marlced  as  Le  Mars.  It  used  the  other 
parts  of  the  route  under  the  contracts  with 
the  other  eompanies,  and  It  ia  found  that 
from  some  time  prior  to  October  1,  1900,  ap- 
pellant used  the  tracks  of  such  other  eom- 
panies to  "form  a  continuous  route  for  the 
operation  of  its  mail  trains,  made  up  ot  Ita 
own  rolling  stock,  and  controlled  and  ope^  5 
ated  by  its*>wn  servants,  between  Miniieap<y  !* 
lis  and  Sioux  Cl^,  except  that  within  th* 
last-named  city  it  did  not  use  the  station  oC 
;  Am.  OIsB.  un  to  dat*.  ft  Rep'r  Indwies 


lyCOOgli 


aHIQA.QO^  BT.  P,  M.  *  a  a.  00.  T.  UNITED  STATES. 

(PltMNUPOUft 


.  UHteir^ainM 


Oa  nUuoie  Central  CompM^,  bat  Iiad  a 
■teUon  of  iU  own."  It  i(  aJaa  (oimd  that 
•ppaUuit  operated  ita  tTKlni  oyer  the  track* 
of  tba  Great  Northern  Company  under  a  eon- 
traet  In  writing  irlth  the  predeceaaor  of  the 
latt«r  company,  the  St.  Paul,  MinneapoUa, 
4  Manitoba  Railway  Company,  and  operat- 
•d  Ita  traini  over  the  Illinoii  Central  Com- 
pany nnder  a  contract  with  the  predeceeaor 
^  of  that  company,  tba  Iowa  Fall*  &  ffiouz 
8  Ci^  Railroad  Company.  By  th«  flnt  oon- 
•  traet,  appellant  is  giren  ''the*right  and 
privilege  to  run  inch  of  Ita  loeomotivei,  «■- 
ginea,  ears,  and  traini,  handled  by  ita  own 
■nployeea,  aa  aball  be  reaaonaby  neeaa- 
aary  for  the  efflcleut  and  full  tranaactlon 
ttf  ita  boeineaa  to  and  from  the  dty  of  KOn- 
BMpolii,  and  all  polnti  on  the  leeoni]  party*! 
load,  east  of  St  Paul,  over  the  main  tratA 
of  the  flnt  par^,  aa  now  oooitmetad."  Tt 
waa  pTOrldad  that  Mm  amount  of  the  month' 
^  rMtal  ahonld  be  a  nun  of  money  aqnal  to 


ono-twelfth  part  of  the  annual  interaat  at 
the  rata  of  6%  per  cent  per  annum  on  one 
half  the  value  of  the  property  of  the  flnt 
party,  which  the  tecond  party  ia  entitled  to 
nae  under  the  oontract.  And  In  addition, 
■neh  proportion  of  coat  of  maintaining  and 
repairing  the  propertlea,  "aa  the  number  of 
wbeeli  per  mile"  appellant  should  "run  over 
the  aald  property  or  any  part  thereof,  bears 
to  the  whole  number  of  wheels  per  mile  run 
over  the  aame."  It  waa  provided  that  the 
earning!  of  all  loeal  busineea  done  I^  appel- 
lant over  the  railroad  ihonld  belong  to  the 
party  of  the  flnt  part,  but  the  appellant 
waa  not  obliged  to  do  such  business.  The 
contract  wai  to  continue  twenty-flve  years. 
The  contract  of  the  appellant  with  the  Iowa 
Falls  ft  Slonx  QSty  Ballw^  Company  may 
be  said,  aa  far  aa  the  queation  In  the  ease 
la  eonoemed,  to  be  eubstantialfy  the  same. 
Its  provialon  aa  to  the  ns«  of  trades  la  moro 
aomprabanalTS;    It  pannlta  alao  appellant  to 
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do  local  btutneas,  00  per  eeat  of  tha  groM 
leceipU  ol  which,  howerer,  are  to  b«  paid  to 
the  Iowa  Falla  Cwnpanj.  n»tt  i%  a  pro- 
Tiiion  for  mBintenanco  and  repairs,  based  on 
ear  mileage.  The  roital  stipulated  1*  f4S0 
per  mile  for  the  use  of  each  mile  of  main 

tTKClc 


Northern  Company  or  of  the  Illinois  Cen- 
tral Company,  and  received  no  benefit  on 
account  of  their  construction  t^  grants  of 
land  or  otherwise ;  that  ever  since  the 
eotutruction  of  the  tracks  the  respec- 
tive  oompanles  owning  them  have  oper- 
ated trains  and  transported  United  States 
,  mails  over  them,  and  that  the  use  of 
B  the  tracks  by  those  eompanies  does  not  ap- 
■  pear  to  have  been  limited  by  appellant* using 
them;  that  the  trades  of  the  Great  Northern 
Company  between  University  Bwitch  and  St. 
Paul  are  a  portion  of  postal  route  No.  141,- 
004  between  St.  Paul  and  Fargo,  North 
Dakota,  and  those  belonging  to  the  Illinois 
Central  between  Le  Mars  and  BIouz  City  are 
■  portion  of  postal  route  No.  143,021  be- 
tween Dubuque  and  Sioux  Ci^,  Iowa.  That 
prior  to  October  1,  ISOO,  the  Postmaster 
Oeneral  designated  the  line  of  railroad  be- 
tween Minneapolis  and  Sioux  City  as  postal 
loute  No.  141,020,  and  has  maintained  It 
ever  since,  and  thst  between  that  date  and 
September  30,  190S,  appellant  has  carried 
mails  ovar  such  route,  but  the  Postmaster 
General  has  allowed  for  the  whole  of 
the  route  only  80  per  cent  of  the  oom- 
peusation  allowed  and  fixed  by  law  for  simi- 
lar service  for  non-land-granted  roads.  A 
table  of  reductions  is  given,  showing  the  de- 
ductions for  the  periods  mentioned,  amount- 
ing in  all  to  $33,301.17. 

The  contentions  of  the  parties  are  fore- 
shadowed by  the  facts  which  we  have  recited. 
It  may  be  conceded,  appellant  says,  that  the 
grants  of  land  to  the  companies  to  which 
they  were  made  "completed  contracts  between 
them  and  the  United  States,"  and  it  may  be 
further  conceded,  it  is  said,  "that  by  tJiesa 
contracts  privity  was  established  between 
the  United  States  and  these  various  railroad 
oompsnies."  But  succession  to  the  obliga- 
tion of  the  contract  <e  denied  because  appel- 
lant "has  not  succeeded  to  the  ti.tle  or  any 
part  of  the  title  of  these  respective  roads, 
nor  has  it  in  any  way,  directly  or  indirectly, 
received  any  benefit  from  the  respective 
grants,  or  done  any  other  thing  which  cre- 
ates privity  of  contract  between  it  and  the 
United  States,  or  which  makes  it,  in  the 
language  of  the  13th  section  of  the  act  of 
1876,  a  railroad  company  Vhose  railroad 
was  constructed  in  whole  or  in  part  by  a 
grant  of  land,' "  etc. 

This  distinction   is  earnestly  Insisted  on 


and  ft  made  the  foundation  of  the  argument 
of  the  appellant.  It  make*  irrelevant,  it  l> 
urged,  the  oonsldaratiou  of  the  obligations  ^ 
of  the  other  eompanies,  and  by  overlooking  ^ 
it  the  court  of'elaims  fell  into  error  in  A*-  ■ 
toria  t  C.  River  R.  Co.  v.  United  SUtes,  so- 
pra,  and  continued  the  error  in  its  judgment 
in  the  cass  at  bar.  But  did  the  court  of 
claims  overlook  it!  It  was  urged  in  Astoria 
k  C.  River  R.  Co.  t.  United  States,  as  it  is 
urged  in  this,  to  justify  the  distinction  that 
the  "owning  and  aided  companies,"  to  adopt 
counsel's  designation,  are  and  always  have 
been  "ready  to  perform  all  the  service  due 
them  under  the  terms  of  their  contract  with 
the  United  States,"  and  It  seems  to  us  that 
the  court  of  claims  did  not  misunderstand  or 
overlook  the  contention.  A  court  does  not 
overlook  a  contention  because  it  rests  Its 
decision  upon  a  proposition  which,  if  true, 
the  contention  is  not  true.  To  bring  for- 
ward a  proposition  upon  which  the  questiou 
to  be  proved  depends  answers  necessarily  C^ 
posing  propositions.  And  this  is  what  the 
court  of  claims  did.  It  decided  that  the 
power  reserved  to  Congress  was  over  the 
property,  not  alone  over  the  companies  who 
owned  It,  and  extended  to  every  use  of  i^ 
whether  by  the  owning  companies  or  any  com' 
pany  who  received  a  right  from  them.  That 
proposition,  if  true,  necessarily  determined 
the  judgment  against  the  Astoria  ft  Colum- 
bia River  Railway  Company  in  the  aitad 
ease.  It  is  opposed  to  Uie  proposition  de- 
cided in  that  case  by  tbs  circuit  court  of  tb« 
United  States  for  the  district  of  Oregon,  and 
which  is  relied  upon  by  appellant  in  this 
ease.  Tlat  case  was  brought  by  the  Unit- 
ed States  to  enjoin  the  Astoria  i,  Columbia 
River  Railway  Company  for  charging  for 
the  transportation  of  army  supplies  from 
Portland,  carried  by  that  company  over  the 
tracks  of  the  Northern  Pacific  Railroad 
Company,  which  it  used  under  a  contract 
with  the  latter  company.  The  suit  wee  based 
on  the  fact  that  the  Northern  Pacific  waa 
a  land-aided  road.  The  injunction  was  re- 
fused. Ilie  court  sustained  the  contention 
which  was  made  {and  which  was  repeated  In 
the  court  of  claims  and  is  repeated  here), 
that  the  power  reserved  to  Congrees  attached 
in  efl'ect  to  the  company,  not  to  the  property. 
The  circuit  court  said:  "The  defendant's  ^ 
use  of  the  Northern  Pacific  Railroad  track  « 
■between  Portland  and  Qoble  does  not  af-  > 
feet  the  transportation  due  from  the  latter 
company  to  the  plalntilT.  It  Is  still  open  to 
the  latter  to  have  its  freight  carried  over 
every  part  of  the  railroad  of  the  land-grant 
company  at  SO  per  oent  of  the  regular  rata. 
This  is  the  extent  of  its  right.  And  thta 
right,  as  already  appears,  has  not  been  af- 
feclttd  by  the  use  of  a  part  of  that  com- 
pany's track  by  the  defendant  company.    II 


3,Google 


lOOL 


CmOAOO^  6T.  P,  U.  A  a  B.  OCX  V.  UNITED  BIATBB. 


«7> 


li  ft  nuttUr  of  DO  eocaequenoe  to  the  plftfntiS 
tUnited  SUtea]  how  many  railroads  iiae 
this  partienlsr  track  of  tha  Noitbem  Fa- 
eifle  Company,  nor  what  their  tralSc  rates 
are,  so  long  as  the  latter  eompanj  continues 
to  afford  all  the  facilities  for  transportation 
over  every  part  of  Its  road  required  by  the 
pl^nUfr."    131  Fed.  1008. 

The  order  denying  appUcatioii  for  Injune- 
tion  was  pleaded  in  tha  court  of  claims,  as 
it  appears  from  the  opinion  of  the  court,  as 
res  jitdicata  of  the  "subject-matter^  there 
fakTolred,  and  therefore  the  full  breadth  of 
the  eontentioDB  of  the  railroad  company  in 
the  circuit  court,  and  of  the  decision  of  that 
eourt  was  considered  by  the  court  of  claims, 
and  all  of  the  elements  of  decision  and  all 
the  distinctions  which  depended  upon  them 
the  court  must  have  taken  Into  account  in 
rendering  its  decision. 

We  are  brought,  then,  to  the  question 
whether  the  decision  of  the  court  was  right. 
Certain  concessions  are  made  by  appellant  at 
the  outset  of  the  srgunjenL  It  la  conceded 
that  the  acceptance  of  the  land  grants  by 
the  "owned  and  aided  companies"  completed 
%  contract  between  them  and 'the  United 
Btatea,  and  that  privity  was  establiebed  be- 
tween them  and  the  United  States.  That  <i, 
privi^  [we  use  the  word,  as  we  presume  that 
counsel  does,  in  the  sense  of  party  for  the 
United  States,  and  the  companies  are  par- 
tiea,  not  succeasort,  to  rights  or  ohligations) 
of  aontract, — a  povonsl  obligation, — that 
le,  not  an  obligation  which  attached  to  the 
^  property  and  covered  every  use  of  It.    This 

■  Is  necessarily  what  appellant  means,  though 

■  It  is  confused  in  discussion.  *  Appellant 
quotes  the  itatnte  to  show  that  tha  obliga- 
tion  la  on  the  companies,  not  on  the  roods,  aa 
follows:  "That  railroad  companies  whose 
railroad  was  constructed  ...  by  giant 
of  land  .  .  .  shall  receive  only  eighty 
per  centum  of  the  compenaatlon  anthoriEed 
by  this  act." 

And  further.  It  points  out,  aa  we  have 
Men,  that  It  has  not  succeeded  "to  the  title 
01  any  part  of  the  title"  of  the  roada,  nor 
"directly  or  Indirectly  reeeivea  any  benefit 
from  the  respective  grants."  And,  finally, 
It  urges  that  if  appellant  "is  a  mere  licenaee, 
owing  no  contractual  duty  aa  a  corporate 
Individual  to  the  government,  owning  no 
railroad  property  vbtch  la  pledged  to  the 
government  aa  security  for  the  perform- 
ance of  any  duty,  and  operating  Its  trains 
on  the  joint  track  in  sucb  manner  aa  to  In- 
terfere in  no  wise  with  its  licenaor  in  the 
transaction  of  ita  busineaa  and  the  perform- 
ance of  ita  contractual  duty  to  the  govern- 
ment, It  ia  difficult  to  understand  how  ap- 
pellant can  be  held  to  fall  within  the  terms 
of  the  1.1th  section  of  the  act  of  1870,  or 
why  it  does  not  stand  upon  the  same  foot- 


ing aa  any  other  ecmpany  without  privi^ 
with  the  United  SUtea." 

This  is  stating  t^  periphrase  the  almpla 
proposition  that  there  ia  a  eootract  only  b»- 
tween  the  United  States  and  each  of  tha 
aided  companies,  in  which  such  company 
"has  bound  itself'  [we  quote  from  appel- 
lant's brief]  "to  operate  trains  for  the 
transportation  of  the  government  bnainesa." 
And  "whenever,"  appellant  saya,  "one  of 
theae  eompaniea  ahall  fail  to  perform  its 
du^,  whatever  relief  the  United  States  may 
be  entitled  to  must  be  sought  hy  appropriate 
proceedinge  directed  against  the  delinquent 
company."  Appellant  joins  to  this  aa  a  con- 
cession that  the  "railroad  property"  of  an 
aided  company  "ia  pledged  to  secure  the  per- 
formance" of  ita  obligation.  In  what  way  is 
not  pointed  out,  or  how  tha  aeourity  can  b« 
availed  of. 

The  oppoaite  contention  to  that  of  appel- 
lant ia,  therefore,  what  it  was  decided  to  be 
by  the  court  of  claims, — that  the  obligation  ^ 
la  upon  the  property  of  an  aided  company,  ■ 
aDd*attaches  to  all  of  the  uses  ot  the  proper-  ■ 
ty,  whether  by  the  "owned  and  aided  com- 
panies" or  any  other  company.     We  concnr 
with  the  decision  of  the  court  of  daima,  and 
we  think  further  discussion  ia  not  neceaaary, 
except  to  notice  aome  of  the  reasons  urged 
against  the  decision. 

We  have  noticed  and  commented  on  one 
concession  of  appellant.  Another  la  madc^ 
which  we  quote  with  Ita  quel  ideations,  aa  fol- 
lows: "We  do  not  contend  that  a  land-aid- 
ed road  can  be  sold,  either  In  whole  or  In 
part,  ao  as  to  avoid  its  obligations  to  th« 
government.  To  this  extent  we  concede  that 
the  obligation  runs  with  the  railroad  aided 
by  land  grant,  but  the  act  does  not  say  that 
companies  permitted  almply  to  run  trsina 
on  the  road  shall  suffer  reductions.  They 
receive  no  aid  from  the  grant,  and  are  nei- 
ther within  the  terms  or  the  reason  of  tha 
sUtute."  Of  course,  the  statute  did  not 
deal  with  other  companies  or  with  deduc- 
tions. It  would  be  very  strange  if  it  had. 
It  either  Imposed  s  service  on  the  eompaniea 
or  on  the  road  aa  well.  If  on  the  companies 
alone,  there  would  necesaarlly  be  exclusion 
of  all  others.  If  on  the  roada  aa  well,  it 
would  comprehend  all  that  used  them.  If  a 
difference  in  degree  of  use,  or  a  participation 
in  the  use  by  other  companiCB  than  the  aid- 
ed ones,  had  been  intended,  it  would  have 
been  expressed.  The  conoeasion  aa  to  the 
effect  of  the  sale  or  lease  of  the  road  ia  fa- 
tal. Aa  we  have  already  said,  the  obliga- 
tion Is  either  upon  the  aided  eompaniea,  to 
be  enforced  by  remedies  against  them,  or  it 
is  on  the  property  sa  well;  and  if  on  the 
property,  necessarily  on  it  hy  whatever  eom- 
pany  or  person  it  la  uaed. 

It  la  further  contended  In  the  Mef  Sled 
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for  tbe  Qreat  Northern  that  ths  oonditioii 

tt  vaming  Iti  gnwt  wm  the  building  of  a 

■ingle  truk,  and  it  or  it*  grantor*,  it  it 

■aid,  hai  provided  aeveral.    It  bat  therefore, 

it  ie  further  lald,  "a  eurplu*  of  track  ea- 

paci^,  and,  by  eontra«t,  permita  the  Omaha 

[appellant]    and    other    oompeniea    to    run 

their  traina  over  itt  tracka."    To  thii  It  is 

a  oatf  neocBBBr^  to  replj  that  the  •erviee  that 

°J  the   goT«rnmeitt   reaerred   was   eoeztenilTe 

*  with  •  the   road   aa   oonetitntad   under   the 

grant,  and  attached  to  aa  manj  tracks  aa 

■hoold  be  used. 

A^aln,  It  ia  urged  that  If  the  Omaha  eom- 
panj  had  built  ita  own  road,  there  would 
be  no  auertion  of  a  right  to  deduct  from  ita 
mail  pa7,  and  that  it  la  to  run  orer  the 
Qreat  Northern,  the  latter  not  being  made 
thereb]^  leu  utefnl  or  efflclent,  is  for  Ita 
purpoie  equivalent  to  building  its  own  road. 
An  answer  to  this  is  eontaioed  in  what  we 
hare  said.  Wa  may  add,  however,  that  the 
appellant  no  doubt  eoosldered  the  advan- 
tages and  disadvantages  of  the  altaraative 
presented  before  making  its  selection,  but  it 
eould  not  have  supposed,  nor  can  we  admit, 
that  it  oonld  lessen  rights  in  propert7  be- 
cause It  could  acquire  like  property  for  it- 
i«lf. 

Union  F.  R.  Co.  T.  Chicago,  R.  I.  &  P.  R. 
Co.  163  U.  S.  Ce4,  <1  L.  ed.  206,  16  Sup. 
Ct  Bep.  11T3,  and  Lake  Superior  ft  U.  R. 
Co.  T.  United  States,  93  U.  B.  442,  23  L.  «d. 
960,  are  dt«d  as  authorities  against  our 
Mneluslon.  We  content  ourselves  by  saying 
that  they  have  not  that  effect.  On  United 
States  v.  Astoria  ft  C.  R.  Co.  131  Fed.  IMS, 
we  hare  commented. 
Judgment  affirmed. 

on  n.  ■.  iM) 

ROBERT  H.  TODD,  Appt, 

HIGINIO  ROMEU. 

JM  Piudkkb  (I  24*)— In  Povio  Rico— 
PtmcHASXB  FEnDino  Suit. 
1.  The  pendency  of  a  suit  to  subject  real 

troperty  re^atered  in  the  name  of  an  ai- 
sled fraudulent  f^'antre  to  the  payment 
of  a  judgment  a^inst  the  grantor  does  not 
create  a  defect  in  the  title,  or  engender  a 
tien  on  the  property,  «o  as  to  make  applic- 
able the  doctrine  of  the  Spanish  and  Porto 
RIean  courts  that  one  who  acquires  a  right 
in  or  to  property  with  knowledtte  of  a  de- 
fective title  or  of  an  existing  lien  ta  not  an 
Innocent  third  party,  and  ia  not  entitled  to 
rights  which  depend  for  their  existence  upon 
that  relation. 

[Bd.  Note.— For  otber  c**M,  IM  U 
Out.  Dl|.  II  »-a:    Dm.  DIb-  I  M.*] 


2,  Knowledge  of  the  pendency  of  a 
to  subject  real  property  regisUred  in  the 


name  of  aa  allied  fraudulent  grantM  to 
the  payment  of  a  Judgment  against  tlw 
grantor,  and  of  the  right  to  apply  to  th* 
court  for  the  statutory  cautionary  notica^ 
does  not  deprive  a  purchaser  having  suoh 
knowledge  ol  the  attitude  of  an  innocent 
third  paJty,  and  subject  the  property  in  hia- 
haads  to  a  reaponsibilit^  for  the  result  of 
the  suit  to  the  extent  which  would  have  been 
the  case  had  such  notice  been  demanded  and 
Tvcorded. 

[EM.   «aU.—Tor  other  cana.  ■■*  U» 
CenL  DU.  H  t«-ISi    Deo.  Dl|.  |  U.*] 


[No.  408.1 

SnbmittMl  January  10,  1910.  Decided  AprU 
4,  IBIO. 

APPEAL  from  the  DUtriet  Court  of  the 
United  States  (or  Porto  Rico  to  re- 
view a  decree  enjoining  a  judgment  credit- 
or from  proceeding  against  real  proper^  In- 
the  hands  of  a  puk'chaser  from  the  fraudn- 
lent  grantee  of  the  judgment  debtor.  Af- 
firmed. 

See  aame  eaas  below,  4  Porto  Rieo  Fed. 
Rep.  445. 

The  farts  are  stated  In  tbe  opinion. 

Mr.  N.  B.  K.  PetUngll]  for  appellant 

No  brief  was  filed  for  appellee.  ev 

•hfr.  Justice  Wblte  delivered  the  oplnloa  • 
of  the  eourt: 

Todd,  a  Judgment  creditor  of  Pedro  and 
Juan  Agostini,  sued  Anna  Merle  to  subject 
property  registered  in  her  name  to  the  pay- 
ment of  the  Judgment,  on  the  ground  that  ^ 
she  was  a  mere  Interposed  person,  result-  |* 
ing  from  simulated  conveyanees  to*  her* 
made  by  tbe  Agostinis.  To  enforce  a  decree 
In  bia  favor  Todd  advertised  the  proper^ 
for  sale.  Romeu,  alleging  himself  to  be  an 
innocent  third  person,  who  had  bought  the 
property  pending  the  auit,  filed  a  bill  to  en- 
join, A  demurrer  on  behalf  of  Todd  having 
been  suatalned,  and  a  flnal  deoree  entered 
against  Romeu,  be  brought  the  cause  to  thl» 
eonrt  The  judgment  was  reversed  and  the 
case  remanded.  Romeu  v.  Todd,  206  U.  B. 
3BS,  Bl  L.  ed.  1093,  27  Sup.  Ct.  Sep.  724. 
In  virtue  of  leave  given  htm  by  tbe  court 
below,  Todd  answered,  and  ell^^  that  Ro- 
man was  not  an  innocent  third  person,  be- 
cause be  had  bought  with  notice  ot  the  pen- 
dency of  the  suit.  A  demurrer  on  the  ground 
that  this  answer  stated  no  defense  waa  sus- 
tained, and  a  final  decree  was  rendered  en- 
joining Todd  from  proceeding  againit  tbe 
property.  This  appeal  is  prosecuted  by 
Todd,  and  tbe  question  for  decision  la  thua 
stated  In  the  brief  Hied  on  hit  behalf: 
"What  Is  tbe  law  of  Porto  Rico  as  to  tbe 
effect  of  bringing  home  to  an  intending  pnr- 
ehsser  of  real  estate  knowledge  or  notice 
of  a  defect  In  the  title  to,  or  of  a  lien  tqwi^ 


•For  oUer  oasa  see  ii 
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much  real  eiteU  In  favor  of  •ome  penon  oth- 
er tban  the  vendor,  where  aueh  Icnowledga 
or  notice  is  Dot  required  (kcquiredl)  from 
the  registry  of  propertiea,  such  defect  or 
lien  not  being  recorded  I"  Under  the  aa- 
•umptton  that  the  pending  suit,  bf  operation 
of  Ikw,  diamembered  the  ownerafaip  of  Merle 
in  the  property  to  which  the  euit  related, 
pending  the  same,  or  operated,  from  the  (act 
of  ita  pendenc}',  to  create  a  lien  upon  the 
property,  decieiona  of  the  eupreme  ooiuta, 
both  of  Porto  Rico  and  of  Spain,  are  re- 
ferred to  aa  eetabliihlng  that  one  who  a»- 
HVina  a  right  in  or  to  property,  with  knowl- 
edge of  a  defective  title  or  of  an  exfatiog 
lien,  is  not  a  third  party,  and  therefore 
la  not  entitled  to  rights  whioh  depend  for 
their  existence  npon  that  relation.  Conoed- 
ing,  for  the  salce  of  the  argument,  that  the 
deciaiona  relied  on  announce  the  principle 
which  it  attributed  to  tbem,  we  tbinlc  they 
are  here  inappoaite.  We  say  this  becaase 
their  applicability  depends  upon  the  errone- 
^  oua  asaumption  upon  which  the  entire  argn- 
•o  niant  nceeaaariiy  proceeda;  that  is  to  say, 
*  npon  the  theory*tliat,  by  operation  of  law, 
the  effect  of  the  pending  suit  against  Merle 
was  either  to  create  a  defect  in  the  title 
of  the  property  stan'ling  in  her  name,  or  to 
engender  a  lien  on  the  sama. 

When  the  cbbb  was  prevlonaly  here  we 
held;  (a)  That,  differing  from  the  ancient 
Spaniah  law,  the  modern  Spanish  law  did 
Bot  deprive  an  owner  of  property  of  tlie 
ri^t,  becauM  a  suit  was  brought  against 
him  concerning  the  same,  to  dispose  of  the 
property  pendente  lite.  Pp.  383,  3S4.  But 
while  this  was  the  ease,  the  modem  law,  in 
order  to  prevent  this  right  from  depriving 
■nitora  of  the  ultimate  beneflt  to  result  from 
the  successful  prosecution  of  snlta,  and  to 
protect  the  public,  provided  for  a  aystem  of 
•antlouary  notices,  by  means  of  which  suit- 
on  In  the  easea  provided  for  could  put  up- 
on the  public  record  a  notice  oonoeming  the 
pendency  of  their  aults,  thus  protecting 
those  who  dealt  with  property  upon  the  faith 
of  the  recorded  title,  leaving  the  owner  the 
power  to  diapoae  of  hi  a  property  pending  a 
tnit,  and,  at  the  same  time,  aaving  to  those 
who  aued  the  enjoyment  of  their  ultimate 
rights  it  they  recorded  a  cautionary  notice. 
(b)  As  these  requirements  of  the  local  law 
were  incompatible  and  In  oonflict  with  the 
doctrine  of  lis  pendanji  prevailing  in  the 
courts  of  the  United  States,  it  was  held  that 
that  doctrine  did  not  obtain  In  Porto  Bleo, 
because  the  legialation  of  Congreas  concern- 
ing that  ialand  contemplated  the  fostering, 
and  not  the  overthrow,  of  the  local  laws, 
MpeciaDy  those  governing  the  title  to  real 
•state.  P.  304.  (a]  Applying  theae  rulings. 
It  waa  decided  that  aa  Todd  had  not  availed 
«f  the  privileg*  of  the  loeal  law  by  applying 


for  and  reeording  a  eauttonaiy  notice,  the 
eourt  below  had  erroneously  decided  that  the 
property  in  the  hands  of  Romeu.  an  innocent 
third  person,  who  had  bought  from  Merk 
on  the  faith  of  the  record  title,  was  liable 
to  Todd  as  the  result  of  the  decree  ultimata* 
ly  tendered  in  his  favor. 

It  thus  becomes  apparent  that  the  assump- 
tion as  to  diamemberment  of  ownerahip  and 
consequent  defective  title,  or  a  lien  mi  the 
property  arising  solely  by  the  pendency  of  ^ 
the  Todd  suit^  npon  which  the  case  before  '^ 
UB  primarily  depends.  Is*  without  founda-  " 
tioD,  and  was  expressly  decided  to  be  so 
by  our  previous  ruling.  The  case,  then,  if 
it  has  any  foundation  at  all,  can  only  rest 
upon  the  hypotheiis  that  aa,  by  the  pen- 
dency of  the  suit,  the  law  gave  the  right  to 
obtain  a  cautionary  notice  and  put  the  sama 
upon  the  public  records,  so  that,  if  the  snit 
ultimated  in  favor  of  the  complainant,  ths 
person  buying  the  property  or  dealing  con- 
cerning the  same  pending  the  suit  would  do  so 
subject  to  rights  finally  eetablisbed  in  favor 
of  the  complainant,  therefore  the  knowledge 
of  the  suit  and  of  the  rights  arising  from  it 
aa  a  reault  of  the  privilege  of  registering 
a  eautionaiy  notice  deprived  the  person  bar- 
ing  aueh  knowledge  of  the  attitude  of  an 
innocent  third  par^,  and  subjected  the  prop- 
er^ In  his  hands  to  a  responsibility  for  the 
reault  of  the  suit  to  the  extent  which  would 
have  been  the  case  had  the  notice  been  r» 
oorded.  But  this  also  depends  upon  an  erro- 
neous assumption  aa  to  the  operation  and 
effect  of  the  local  law  aa  to  cautionary  no- 
tice. In  that  law,  as  expressly  held  In  the 
previoua  opinion,  the  provision  as  to  eau* 
tionary  notices  which  was  applicable  to  the 
suit  of  Todd  V.  Merle  was  embraced  In  the 
mortgage  law,  and  waa  as  follows  (article 
42)  :  "Cautionary  notices  of  their  reapeo- 
tlve  interesta  in  the  corresponding  public 
registries  may  be  demanded  by;  1.  Tba 
person  who  enters  suit  for  the  ownership 
of  the  real  proper^,  or  for  the  creation,  dec- 
laration, modification,  or  extinction  of  any 
property  right."  This  provision  is  followed 
by  nine  other  paragraphs,  specifying  par- 
ticular eases  in  which  a  eautionvy  notice 
is  authorized,  none,  however,  of  these  para- 
graphs, having  any  relation  to  the  ease  in 
hand.  But  the  right  to  have  a  cautionary 
notice  and  to  record  it  In  order  to  cause 
the  pendency  of  the  suit  to  be  operative 
again  at  property  involved  in  the  auit, 
against  peraons  buying,  pending  the  auit, 
on  the  faith  of  the  regiatered  title,  waa  not 
an  absolute  one  arising  Id  and  by  the  effect 
of  the  pendency  of  the  suit,  but  waa  contin- 
gent; that  ia  to  say,  could  only  arise  as 
the  result  of  an  application  made  to  the 
court  to  grant  the  cautionary  notice,  and  by 
a  judgment  of  the  eoort  awarding  the  satM. 
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■  TU»*elmrlj  fotlom  from  a  nbaequent  pro- 
vUon  of  the  mortgaga  Uw,  Mjing    (ut. 

In  Uw  «*M  of  No.  1  of  tha  preceding  ar- 
ttck,  no  eautlonary  notice  m»j  be  made  ns- 
leaa  it  to  m  ordered  by  a  judicial  decree  to- 
■ued  at  the  inetanee  of  a  peraoa  having  a 
right  thereto,  and  bj  rirtue  of  a  document 
■uflleleDt  in  the  opinion  of  the  Judge." 

In  other  words,  the  right  in  the  esse  epee- 
Ifled  to  the  cautionary  notice  was  not  &b- 
■olute,  hut  relative.  That  la  to  aaj,  the 
law,  eoDiidering  tiie  right  of  an  owner  to  dis- 
pote  of  his  property  and  the  injaatice  which 
wonld  arise  from  limiting  aueh  right  In 
arary  ease  merely  becauae  a  init  wm  brought 
against  him  eoneeming  the  proper^,  givei 
the  right  to  the  cautionary  notice  in  aueh 
oaae,  not  merely  beoauae  of  the  eommence- 
ment  of  the  ault,  but  makea  it  depend  upon 
an  azpreai  order  of  the  court  granting  the 
oautionary  notice.  Aa,  therefore,  the  right  to 
m  cautionejy  notice  did  not  arise  in  and  by 
Tirtue  of  the  pendency  of  the  suit,  and  could 
only  have  oome  from  a  Judicial  decree  which 
vaa  never  applied  for  and  never  rendered, 
it  mnet  follow  that  the  assumption  that 
there  was  an  eziating  dismemberment  of 
ownership,  or  lien,  arleing  from  the  concep- 
tion that  there  was  the  absolute  right  to  the 
Ututlonaiy  notice,  has  no  foundation  upon 
which  to  reat.  It  results  that  the  conten- 
tion reduces  itself  to  this;  that  Roman,  the 
purehaaer,  who  bought  the  property  on  the 
faith  of  the  recorded  title,  and  in  the  ab- 
•anee  of  a  ceutionsTy  notice,  was  bound  be- 
eanae  ha  had  knowledge  of  the  suit,  al- 
though, by  operation  of  law,  the  eult  had  no 
afTect  whatever  upon  the  right  of  the  owner 
to  dispose  of  the  property  during  Iti  penden- 
cy, eince  the  atepi  which  the  law  provided 
aa  necessary  to  limit  the  right  of  the  owner 
had  not  been  taken.  Thus,  to  bring  the 
proposition  relied  upon  to  establish  that  er- 
ror was  committed  by  the  court  below  to 
its  ultimate  conclusion  Is  to  demonstrate  its 
want  of  merit. 
t.  Of  conrse,  our  ruling  1*  eonflned  to  the 
2  eaae  before  us,  and  we  do  not,  therefore,  In- 
•  timate  an  opinion  as  to  whether  the*doetTine 
that  noticb  is  equivalent  to  registry  U  or  not 
oompatlble  with  the  public  policy  manifested 
by  the  requirements  of  the  mortgage  law 
prevailing  in  Porto  Rico.  And  upon  the 
hypothesis  that  the  doctrine  that  notice  is 
equivalent  to  registry  is  not  incompatible 
with  the  requirements  of  the  mortgage  law, 
we  must  not  be  understood  as  deciding  that 
one  who  bought  where  no  cautionary  no- 
tice had  been  r^stered,  but  with  knowledge 
of  a  pending  suit  from  which,  owing  to  its 
character,  the  Uw  gave  an  absolute  right, 
without  the  prerequisite  of  Judicial  action, 
to  the  cautionary  notice  would  not  be  liable 


to  the  extent  of  the  proper^  acquired  pe* 
denU  Kt»  for  the  ultimate  results  of  th» 
suit.  Bee,  among  others,  paragraph  S  of  ar* 
ticle  iZ  of  the  mortgage  law,  in  connection 
with  the  second  paragraph  of  artlcls  43  of 
the  same  law. 
Affirmed* 

.  (SI  U.  S.  US.) 


STATE  OF  AREAN8AS. 

CoTntn  (I  894*)— Ebbob  to  State  Couki^— 
Fkdbbai,  Question— DEcimoif  oh  Nos- 
Fedbbai.  Qbound. 

1.  The  ruling  of  a  state  eonrt  that  the 
power  to  penalize  a  railway  company  for 
failure  to  furnish  cars  on  demand  aroae 
from  a  stat«  statute  instead  of  from  a  rule 
adopted  by  the  railroad  commission,  whioh 
was  chalten^d  aa  repugnant  to  the  Feder- 
al Constitution,  does  not  eliminate  the  Fed- 
eral questions  from  the  ease,  ao  as  to  ra- 

Siire  the  diamisaa]  of  a  writ  of  error  from 
a  Federal  Supreme  Court,  where  the  con- 
stitutional defenses  asserted  by  the  plead- 
ings and  embraced  in  the  instructions  asked 
and  refused  wai«  not  eonflned  to  the  mera 
order  aa  aueh,  but  plainly  challenged  the 
power  of  the  state  to  inflict  the  penalty 
for  the  failure  to  furnish  the  cars  under  tha 
circumstances  diacloaed  by  the  pleadings. 

[Bd.  Nate.— For  othar  caec*,  ■••  Caarts,  Dae. 
Dig.  1  SM.*) 

ComiERCB  (I  61*)  — State  Requlatioh^ 
Cabbies' B  DuTT  to  Fubkibb  Cabs: 

2.  Interstate  commerce  is  unconatitn- 
tlonally  regulated  by  Kirby's  Ark.  Dig. 
gg  es03,  BS04,  making  it  the  carrier'a  du^ 
to  aupply  cara  to  shippers  on  demand,  un- 
der which  a  carrier  will  either  be  com- 
pelled to  dealst  from  the  interchange  of 
cars  with  connecting  lines  for  the  purpose 
of  moving  interstate  commerce  because  of 
a  refusal  of  the  state  courts  to  permit  it 
to  avail  itself,  as  causing  and  excusing  its 
default,  of  the  rules  and  regulations 
adopted  for  the  Interchange  of  cars  by  the 
American  Railway  Association,  which  gov- 
ern 90  per  cent  of  the  railways  in  the  United 
States,  or  will  be  obliged  to  conduct  such 
business  with  the  certainty  of  being  sub- 
jected to  tha  heavy  penalties  provided  by 
the  statute. 

CBd.  Note.— For  other  osh*.  s««  Commero^ 
CenL  Die  H  n-U,  »;    Deo.  Die  |  O.*] 

[No.  111.J 

Argued    Jknuary   26,    27,    1B10.     Dedded 
April  4,  ISIO. 

IN  ERROR  to  the  Supreme  Court  of  tba 
State  of  Arkansas  to  review  a  Judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Arkansas  County,  in  that  state, 
imposing  a  penal^  on  a  railroad  company 
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for  til  rafoBal  to  fnmlili  can  to  a  shipper 
en  danund.  Kerened  uid  nmaaded  for 
fnitber  proeMdii^ 

See  »in«  cMe  below,  8S  Ark.  811,  — 
Ij.ILA.(N.5.)  —,  122  Am.  St.  Bap.  S3,  107 
B.  W.  1180. 

The  facte  are  stKtad  in  the  oi^nlon. 

Hesen.  Rojr  F.  Britton,  Nleboliu  J. 
Oantt,  Jr.,  William  T.  Wooldridge,  Frank 
Q.  Bridget,  and  Samuel  H.  Wwt  for  plain- 
tiflf  in  error. 

Ueiara.  Hal  Ij.  NoFwood,  F.  E.  Brown, 
o  and  Fettit  A  FetUt  for  defendant  In  error. 

•  *Ur.  Joitloe  Wblte  deliTerod  the  opinion 
«<  the  court: 

Prior  to  October,  IBOB,  tha  rallroact  oom- 
BdBtiou  of  Arkanau  promulgated  a  rote  bj 
which,  within  five  dare  after  written  appli- 
cation bj  a  shipper,  it  was  made  the  dntj  of 
a  railvaj  eompanj,  under  the  eonditione 
pwKrib«d  In  the  rule,  to  delirer  freight  care 
to  cueh  shipper,  for  the  purpose  ol  enabling 
^  Um  to  load  freight  Tlie  liila  In  question, 
2  known  aa  order  No.  305,  is  in  the  morgin-t 

•  'Complaint  was  mads  by  Phtltp  Reinsch 
hefon  the  commfesion,  charging  the  St.  Louis 
Bonthwestem  Railwaj  Company  with  hav- 
ing violated  this  rule,  In  that  it  was  fifty- 
•ne  fnight  can  ebort  in  complying  with 
written  applications  made  at  v arions  times 
in  Ootober,  November,  and  December,  1900, 

••  and  January,  IBOB,  for  the  delivery  at  a  sta- 

•  tion  caIIed*Stiittgart,  of  a  much  larger  num- 
ber of  freight  ears.  The  commission  found 
that  the  railway  oompany  was  short  in  tha 


delivery  of  cara,  aa  allied,  and  that  its 
talluree  in  that  respect  not  only  violated  w 
der  Ho.  SOS,  previously  referred  to,  but  also 
I  10  of  an  act  of  March  11,  1S99,  embodied 
in  Eirby's  Digest  aa  |  6303.  It  also  d*- 
elared  that  by  these  vialations  of  the  statuta 
and  rule  of  the  oommiasion  the  railway  Gom> 
pany  had  become  subject  to  penalties  In 
favor  of  the  state  of  Arkansas,  as  provided 
in  I  IS  of  the  act  of  1S9S,  being  |  0813  of 
Eirby's  Digest,  which  penalties  were  to  be 
enforoed  as  therein  provided.  Conformahly 
to  tha  section  In  question,  the  prosecuting 
attorney  for  the  proper  oounty  commenced 
this  action  In  tha  name  of  the  state  against 
the  railway  company,  to  recover  penalties  to 
the  amount  of  91,950.  Rule  No.  306  of  the 
commission  was  recited,  the  proceedings  be- 
fore the  commission  were  detailed,  and  the 
order  made  by  the  eommiesion,  finding  the 
defaults  on  the  part  of  the  railway  com- 
pany, waa  set  out,  and  upon  these  oonsidera- 
tions  the  prayer  for  the  statutory  penalty 
waa  baaed. 

A  demurrer  having  been  overruled,  an  an- 
swer vras  filed  on  behalf  of  the  railway  com- 
pany. By  that  answer  It  was  alibied  that 
the  company  was  engaged  In  the  transporta- 
tion  of  Interstate  abipmentE  of  freight  over 
its  line  of  railroad  In  the  states  of  Arkan- 
BBs,  Illinois,  Louisiana,  and  BliBsouri,  and 
that  Its  equipment  of  freight  cars  for  the 
transaction  of  its  buainesH,  both  Interstate 
and  state,  was  ample.  That,  anticipating 
the  poaaible  Increase  of  buainesa,  both  inter- 
state and  state,  and  as  a  pracautionair 


tit  is  ordered  by  the  commission  that  its 
rales  be  so  amended  that  when  a  shipper 
makes  written  application  to  a  railroad  oom- 

Eny  for  a  oar  or  cars,  to  be  loaded  with  any 
□d  of  freight  embraced  In  the  tarllT  of  said 
aompany,  stating  in  said  application  the 
flharaeter  of  the  freight,  and  its  final  desti- 
nation, the  railroad  company  shall  furnish 
same  within  five  days  from  7  o'clock  a.  h. 
the  day  following  such  application.  Pro- 
Tided,  that  when  a  shipper  orders  a  car  or 
cars  snd  does  not  use  the  same,  he  shall  pay 
demurrage  for  such  time  aa  he  holds  the  oar 
or  cars,  at  the  rate  of  91  per  ear  per  day, 
dating  from  7  o'clock  a.  K.  after  the  car  or 
ears  are  placed. 

Or,  when  the  shipper  making  such  applica- 
tion apecifiea  a  future  day  on  which  he  de- 
•irea  to  make  a  shiiKnent,  giving  not  kss 
than  five  days'  notice  thereof,  computing 
from  7  o'clock  a.  k.  the  day  following  such 
application,  the  railroad  company  ahall  fur- 
nish such  car  or  cara  on  the  day  speciflad  in 
the  application. 

When  freight  In  ear  loads  or  less  Is  ten- 
dered to  a  railroad  company,  and  correct 
dipping  instructions  given,  the  railroad 
g^ent  must  Immediately 

-1.1 *  ...J  I— w  biflj 

li  ablpments  have  been  ao 


received  by  any  railroad  company,  they 
muat  be  earried  forward  at  the  rate  of  not 
less  than  fiO  miles  per  day  of  twenty-four 
hours,  computing  from  7  o'clock  a.  U.  the 
second  day  following  the  receipt  of  sliipment. 
Provided,  that  in  computing  the  time  of 
freight  In  transit  there  shall  be  allowed 
twenty-four  hours  at  each  point  where  trans- 
ferring from  one  railroad  to  another,  or  w 
handling  freight  la  involved. 

The  period  during  which  the  movement  of 
freight  is  auspended  on  account  of  accident, 
or  any  cause  not  within  the  power  of  the 
railroad  eomcwny  to  prevent,  shall  be  added 
to  the  free  time  allowed  in  this  rule,  and 
counted  as  additional  free  time. 

The  commiaalon  reserves  the  right,  on  its  - 
own  motion,  to  suspend  the  operation  of 
theae  rules,  or  any  one  or  more  of  them.  In 
whole  or  in  part,  whenever  it  shall  appear 
that  justice  demands  such  action,  and  the 
commission  will,  upon  complaint,  hear  and 
act  upon  application  for  a  like  suspension. 

Nothing  in  theae  rules  shall  apply  to  ship- 
ment  of  live  stock  and  periahahle  freight 
where  the  rules  of  this  commiaalon  or  the 
laws  of  the  state  require  the  more  prompt 
furnishing  of  cars  or  movement  of  freight 
than  proTldad  for  by  these  rules. 
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nMaore,  tha  oompuif  had.  prior  to  the 
kutmnii  of  1905,  endeBTored  to  oontruct  for 
the  construction  of  a  large  number  of  addi- 
tional freight  care,  but  failed  to  do  eo,  ba- 
eauu  the  ear  nianufactureri  had  such  a 
press  of  work  that  they  were  unable  to  take 
the  order.  That  thereupon,  in  an  effort  to 
provide  for  every  future  contingency,  the 
eorporatlon  had,  at  a  very  large  ezpenee, 
eommeneed  the  eonatruetion  of  a  plant  of 
^  large  capacity  to  enable  it  to  manufacture 

*  ita  own  ears,  and  was  pressing  the  sanw  to 

*  eontpletjon  in  the*Bhorte8t  possible  time.  It 
wa«  alleged  that  at  the  time  of  the  allied 
defaults  there  was  an  extraordinary  demand 
for  oars,  both  for  the  movement  of  Interstate 
and  local  traffla;  and  when,  as  the  result  of 
this  condition,  the  shortage  developed,  tlie 
company  bad  equally  distributed  its  oars  to 
the  shippers  along  its  line,  giving  no  prefer- 
ence to  interitale  over  local  shippers,  or  to 
local  over  those  desiring  cars  for  interstate 
shipments.  It  was  alleged  that  it  would 
have  been  impossible  for  the  company  to 
-eomply  with  rule  No.  SOS  without  diserimln- 
aUng  against  ita  interstate  commerce  ship- 
pers, and  therefore  obedience  to  the  rule 
would  have  resulted  In  a  direct  burden  upon 
interstata  eommerca.  Befeiring  to  the  In- 
iarstate  commerce  business  of  the  company, 
which  it  was  alleged  moved  over  its  own 
line  throu^  the  states  of  Arkansas,  Illinois, 
Louisiana,  and  Missouri,  and  thence  by  con- 
necting roads  throughout  the  United  States 
«nd  Canada,  it  was  charged  the  burden  Im- 
posed upon  the  company  to  deliver  ears  to 
local  shippers  without  reference  to  the  effect 
And  operation  of  such  delivery  upon  the  in- 
terstate commeroe  business  of  the  oMnpany 
would  be  a  direct  burdot  upon  interstate 
commeroe,  and  therefore  repugnant  to  the 
Constitution  of  the  United  6t*tes,  and  tiiat 
the  same  result  would  flow  from  enforcing 
the  command  of  the  commission  aa  embodied 
in  its  rule  No.  30S.  The  rule,  moreover,  was 
espei^ally  assailed  as  being  repngnant  not 
only  to  the  commerce  clause,  but  to  the  14th 
Amendment,  both  because  of  the  Inherent  na- 
tura  of  the  duty  which  the  rule  sought  to  im. 
pose,  and  also  because  of  the  unreasonable 
conditions  which  ware  ezpressed  therein. 

Ihere  was  a  trial  to  a  jury.  Without 
going  into  detail  it  suffices  to  say  that  spe- 
eifle  Initruotioni  were  asked,  in  reiterated 
form,  by  the  defendant  cumpany,  etmeaming 
its  asserted  defense*  under  the  Constitution 
of  the  United  States ;  that  is,  the  repugnancy 
to  the  Constitution  of  the  rule  of  the  com- 
mission and  of  the  statute  imposing  penal- 
ties upon  it  for  its  failure  to  furnish  cars. 
w  After  verdict  against  the  aompany  for  |1, 
2  SW,  and  Judgment  thereoa,  the  eanae  was 

*  taken  to  tba'euprema  eourt  of  the  stata  of 
AitasMJ,  and  fnm  tha  action  of  tltat  aonrt 


in  afflrrolng  tha  Judgment  (SO  Ark.  911,  — 
LJLA.(NJL)  — ,  122  Am.  8L  Sep.  83,  lOT 
8.  W.  1180)  thia  writ  of  error  Is  prosecuted. 

The  question  for  decision  will  tie  simplified 
by  analysing  tha  action  of  the  oonrt  below^— 
that  is,  by  stating  the  faets  which  it  deemed 
were  established,  and  by  predsely  fixing  tha 
issues  and  principle*  governing  the  same 
which  the  court  stated  and  applied.  Clear- 
ing the  way  to  consider  the  proposition 
which  it  eonoeived  the  ease  involved  in  ita 
fundamental  aspect,  tha  cnpreme  aonrt  of 
Arkansas  at  onoe  disposed  of  the  contention 
that  tha  commission  waa  without  power  to 
adopt  rule  No.  305  by  the  statement  that  tha 
power  to  do  so  was  ttxpressly  conferred  bj 
statutes  of  the  state.  The  court  did  not 
paas  on  the  contentions  concerning  tha  al- 
leged conflict  between  the  rule  and  the  Ooti- 
stitution  of  tha  United  SUtes,  bae«nsa  it 
waa  expressly  declared  that  it  was  not  at  all 
necessary  to  do  ao.  Hiis  was  based  upon  tha 
conclusion  that  the  duly  to  furnish  the  cara 
which  had  been  demanded  arose  from  stat- 
utory provisions  (Kirby's  Dig.  |j  SS03, 
QS04)  which  were  but  expressive  of  the  cchd- 
mon  law,  and  that  the  liahility  for  the  pen- 
alty which  was  imposed  by  the  judgment  be- 
low equally  resulted,  considering  the  default 
as  alone  arising  from  violations  of  the  statu- 
tory duty. 

The  statutory  du^  to  supply  aara  on  ap- 
plication having  been  thus  ascertained,  and 
the  failure  of  the  company  to  furnish  after 
demand  not  being  disputed,  the  court  waa 
brought  to  consider  what  It  declared  to  be 
tha  only  question  In  the  ease;  that  la, 
"Whether  the  undisputed  evidence  Intrc^ 
duced  by  appellant  presented  a  sufficient  ex- 
cuse for  the  failure  to  furnish  the  can." 
In  BO  far  as  adequate  excuse  could  arlaa 
from  the  aomplete  discharge  by  the  aom- 
pany of  the  iatj  to  equip  its  road  with  a 
sufficient  number  of  car*,  it  was  recognised 
that  the  proof  was  ample;  indeed,  tha  eonrt 
said: 

"In  fae^  the  appellant  waa  shown  ta  hav* 
a  larger   ear  equipment  than  the  average 
freight-carrying  road,    and    the  failure  to  ^ 
furnish  ears  was  wholly  due  to  an  Inability  ^ 
to  regain'ite  ears  which  wei«  sent  to  other  * 
roads  carrying  freight  from  its  own  line." 

Coming,  then,  to  state  tiie  fact*  concerning 
the  cause  whldi  tile  court  expressly  found 
was  wholly  responsible  for  the  failure  to  d^ 
liver  all  tiie  ears  asked  for,  it  was  pointed 

"Hie  appellant  Is  an  originating  line,  orig- 
inating about  70  per  emt  of  ita  traffic  and 
receiving  about  30  par  amt.  lb  illustratt 
Its  situation,  during  tha  month  of  November, 
1005,  it  had  in  revenue  aerviee  9,517  eai% 
of  which  It  averaged  daily  3^82  In  n*e  oa 
iU  own  Unea,  S,S2I  off  its  Una,  and  S^M  fo^ 
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tigu  ear*  In  tua.  In  oUier  words,  a  itilj 
balance  of  azchang*  of  1,473  can  waa  againrt 
it,  and  its  shortaga  in  cars  waa  only  aboat 
UO  per  day." 

Directing  attention  to  the  fact  that  the 
preponderant  originattng  bucineM  of  the 
road  led  to  a  preponderance  of  interstate 
over  domeitio  or  local  traffic,  and  tbat  auch 
Interstate  traffic  would  be  greatlj  impeded, 
if  not  paralyzed,  by  breaking  bulk  at  the 
State  line  and  refusing  to  give  continuous 
transportation,  by  sot  allowing  its  ears, 
when  loaded,  to  moTS  beyond  Ita  line  to  the 
roads  of  oonnecting  carriera,  the  court  waa 
brought  to  conaider  whether  thus  permitting 
the  care  to  move  for  the  purpose  of  eontinn- 
ous  interstate  eommeree  traffic  was,  in  aud 
eS  itself,  a  fault  entailing  legal  reaponai- 
bili^  ander  the  statute  for  a  refusal  to  de- 
liver care  for  local  traffic  when  requested. 
In  holding  the  negative  of  this  propoaitii 
the  court  said ; 

"Theavidenoe  indiapntably  eatahliahes  tbat 
K  is  a  benefit  to  the  shipping  publie  to 
Interchange  cars,  and  not  to  refuse  to  send 
ears  off  the  line,  ,  .  .  It  is  unqueation- 
ab^  good  for  the  public  that  the  railroads 
of  the  United  States  have  a  ayatem  of  Inter- 
ehange  of  ears,  instead  of  each  road  hauling 
to  its  termini  only,  and  thereby  force  reload- 
ing and  Tesbipment.  Tbe  inconvenience  and 
■xpenae  of  auch  a  syatem  would  at  once  eon- 
dtmn  It  as  falling  to  meet  publie  require- 
«  ments.  It  ia  unqueationably  the  policy  of 
2  both  state  and  Federal  legislation  to  faclU- 
'  tate,  if  not  require,  an  interebange'of  cars. 
The  moat  recent  lUuatration  of  this  policy 
la  found  in  g  17  of  tbe  act  of  April  19,  1607 
(Acta  1607,  p.  463).  For  one  railroad  com- 
pany to  be  an  Ishmaelite  among  its  asso- 
dates  would  operate  disastrously  to  its  ship- 
pers. The  shippers  of  Arkansas  expect  the 
public  carriera  to  put  their  cotton  to  tbe 
■pinners  in  New  England,  and  their  fruit  to 
the  North  and  their  lumber  and  coal  to  the 
four  quarters  of  the  Union,  without  change 
from  eonaignoT  to  consignee." 

Thus  deciding  that  the  mere  delivery  ol 
cars  for  through  tranaportatioD  waa  not  a 
factor  in  determining  whether  there  was 
legal  fault,  the  eourt  eanie  to  consider 
whether  there  waa  anything  in  the  ar- 
rangement by  which  the  cars  in  quea- 
tion  were  permitted  to  go  off  the  line, 
which  in  and  of  itself  conatituted  fault 
and  consequent  responsibility  for  failure  to 
fumlah  all  the  ears  required  In  time  of 
shortage.  Eeviewing  the  evidence  on  thii 
subject,  it  was  found  that  the  company  waa 
a  member  of  an  association  known  aa  the 
American  Railway  Aaaociation,  which  had 
adopted  rulea  govemlug  the  Interchange  of 
•are  from  one  road  to  another,  with  provi- 
ilana  for  the  return  thereof  and  for  oom- 


penaation  therefor,  the  aasoeiatJOB  ambra- 
dng  and  ita  rules  governing  90  per  cent  of 
the  railroads  of  the  United  States.  Fixing 
thus  tha  system  which  controlled  tbe  eom- 
pony  in  the  interehange  of  its  cars.  It  was 
detwmined  that  the  mere  formation  of  an 
association  for  such  purpose  waa  not  repug- 
nant to  the  laws  agalnet  combinations  in  re- 
straint of  trade,  tbe  court,  after  referring  to 
various  state  decisions  to  that  effect,   aay- 

"The  result  of  these  and  other  decisions, 
as  summed  np  in  an  excellent  textbook,  ia 
that  these  asaociationa  are  lawful,  and  their 
rules  and  rqr<ilations,  when  reasonable,  will 
be  upheld.    2  Hutchinson,  Carr.  3d  ed.  g  Sfll. 
iit.    Elliott    says    that    such    associations 
formed  for  tbe  purpose  of  making  and  enfor- 
cing reasonable  regulations  to  facilitate  busi- 
ness and  secure  the  prompt  loading,  unload- 
ing, and  return  of  cars,  cannot  be  held  Il- 
legal, upon  the  ground  that  the  constituent  f 
companies,  liy  beeoraing  members,  surrender  ^ 
their  corporate 'functions  and  control  to  tiiS  * 
association.    4  Elliott,  Railroads,  |  ISSS." 

Having  thus  sustained  the  right  of  the 
rood  to  deliver  its  cars  for  the  purpose  of 
continuous  transportation  beyond  its  line  In 
interstate  commerce,  and  sanctioned  the  gen- 
eral  method  by  which  it  was  sought  to  regu- 
late  and  control  the  transmiiaion  and  re- 
turn of  such  oara,  that  is,  by  memberablp 
in  the  Amerioan  Railway  Association,  the 
nature  and  character  of  Uie  rules  of  the  as- 
sociation were  conaidered.  Without  going 
into  detail,  or  following  tbe  statements  of 
tbe  eourt  on  the  subject,  it  suffices  to  say 
thai,  analysing  the  rulea  cd  tbe  oasociatJon, 
the  eonrt  concluded  that  the  regulationa 
were  inefficient  in  many  respects,  did  not  pro* 
vide  suffloleut  penalties  to  secure  the  prompt 
return  of  cars  by  roads  which  might  receive 
the  same,  but,  on  the  contrary,  afforded  a 
temptation  in  time  of  car  shortage,  inducing 
a  road  having  Uie  ears  of  another  road  t» 
retain  and  use  them,  paying  the  penalty,  aa 
to  do  so  would  afford  it  an  advantage. 
Pointing  out  that  the  general  result  of  the 
operation  of  the  rules  of  the  American  R^l' 
way  Association  for  the  interchange  of  oara 
bad  proven  ineffective  in  the  past,  it  was 
held  that  the  company  waa  at  fault  for  de- 
livering its  ears  to  other  roads  for  the  move- 
ment ot'interstate  eommeree  subject  to  th» 
T^ulations  of  tbe  American  Railway  Aaao- 
ciation, and  therefore  the  penalty  impoaed  in 
the  judgment  was  rightly  asaeaaed. 

As  the  penalty,  which  tbe  court  sustained, 
was  enforced  solely  because  of  its  eonclualon- 
OS  to  the  inefficiency  of  tbe  rules  and  regu- 
lationa of  the  American  Railway  Associa- 
tion, which  governed  BO  per  cent  of  the  rail- 
roads In  the  United  States,  the  court  wa» 
evidently  not  onmindfnl  that  the  earrier  b^ 
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fon  It  mw  poverleu,  af  its  own  moUon,  to 
duuiga  the  rules  thus  generally  pnTailIng, 
and  therefore  wu  neceMonly  either  eom- 
psllwl  to  deBirt  from  the  interchange  of  cars 
with  connecting  earrieri  for  the  purpose  of 
the  movement  of  interstate  commerce,  or  to 
conduct  such  business  with  the  cert&int;  of 
«  being  subjected  to  the  penalties  which  the 

•  >tate  statute  *pn)Tided  for.  We  say  this, 
■inoe  the  court  said:  "It  may  be  better  for 
the  appellant  to  suffer  these  ills  than  to  sail 
under  a  black  flag,  and  refuse  to  send  its 
ears  b^ond  its  lino.  That  is  not  a  question 
for  the  court.  Until  the  appellant  carrier 
shows  reasonable  rules  and  regulations 
for  the  interchange  of  care,  it  cannot  avail 
itself  of  these  rules  of  interchange  as  caus- 
ing and  excusing  its  default  to  the  public, 
for  the  rules  here  shown  have  proved  un- 
reasonable and  inefBcient  before  this  default 
occurred."  And  the  gravity  of  the  ban  on 
interstate  commerce  which  it  was  thus  rec- 
ognized would  result  from  the  ruling  made 
aauQot  be  more  vividly  portrayed  than  by 
once  again  quoting  the  statement  ot  the 
eonrt  on  the  subject,  saying;  Tor  one  rail- 
road company  to  be  an  Isbmaelite  among  its 
associates  would  be  disastrous  to  Its  ship- 
psrs,"  If  the  railroad  company,  compelled 
to  be  a  law  onto  itself  because  of  ita  inabili- 
fy  to  obange,  by  its  own  isolated  will,  the 
mlea  of  the  American  Railway  Association, 
should  prefer  to  subject  itself  to  the  penal- 
ties inflicted  by  the  state  statute  rather  than 
bring  disaster  to  its  shippers,  the  seriousness 
of  the  burden  to  which  interstate  commerce 
wonid  be  subjected  eaonot  be  better  illustrat- 
ed than  by  saying  that,  by  the  provisions  of 
the  state  statute,  the  penalty  upon  the  ear- 
rier  for  each  violation  of  the  act  or  of  the 
rules  and  regulations  of  the  commission  was 
not  less  than  flve  hundred  nor  more  than 
three  thousand  dollars. 

When,  by  thus  following  the  careful  an- 
alysis Made  by  the  court  below,  the  conten- 
tions which  the  case  present  are  circnm- 
•eribed  and  the  issues  to  which  all  the  con- 
troversiee  are  reducible  are  accurately  de- 
flud,  we  think  no  serious  difficulty  is  involved 
In  their  solution.  In  the  flrst  place,  it  is 
suggested  by  the  defendant  in  error  that  no 
Federel  question  arises  for  decision,  and 
therefore  the  writ  of  error  should  be  dis- 
missed. This  rests  upon  the  theory  that,  as 
the  court  below  put  the  rule  of  the  commis- 
sion. No.  SOS,  out  of  view,  and  declared  in 
.  its  statement  of  the  ease  that  no  extraordi- 
W  nary  or   unusual   rush   of  business   on   the 

•  line  of  the  defc,ndant*company  occasioned  the 
ear  shortage,  therefore  no  ground  of  Federal 
eogcizanee  remained;  as,  in  other  respects, 
the  action  of  the  court  below  was,  in  effect, 
placed  purely  upon  matters  of  local  conoem 
broad  enough  to  matain  its  judgment.    The 


contention  Is  pWnlj  without  merit.  It  !• 
to  be  conceded  that  the  ruling  of  the  court 
as  to  the  irrelevancy  of  the  rule  adopted  by 
the  oommission  eliminates  from  eonsiden^ 
tion  so  much  of  the  answer  and  of  the  in* 
structions  asked  by  the  company  and  r» 
fused,  relating  to  the  repugnan<^  of  the  o^ 
der  to  the  oommerce  clause  of  the  Constitu- 
tion, both  on  aoeount  of  its  inherent  operv 
tion  and  because  of  unreasonable  provision^ 
which,  it  was  alleged,  it  contained.  But  the 
constitutional  defenses  which  were  asserted 
by  the  answer,  and  which  were  embraced  in 
the  instructions  asked  and  refused,  were  not 
confined  to  the  mere  order  as  such,  but 
plainly  challenged  the  power  of  the  state  to 
inflict  the  penalty  for  the  failure  to  furnish 
the  cars  under  the  circumstances  disclosed 
by  the  answer.  And  the  ruling  of  the  eour^ 
that  the  asserted  power  arose  from  the  stat- 
ute instead  of  from  the  rule  adopted  by  the 
commission,  but  changed  the  form  without 
in  any  way  minimizing  or  obscuring  ths 
completeness  of  the  Federal  defense  which 
was  made  In  the  pleading  and  necessarily 
passed  upon  by  the  court  below. 

Coming  to  the  merits,  we  think  It  needs 
but  statemmt  to  demonstrate  that  the  rul- 
ing of  the  eourt  below  involved  neceesari^ 
the  assertion  of  poner  in  the  stat«  to  abso- 
lutely forbid  the  effieacions  carrying  on  of 
interstate  commerce,  or,  what  is  equivalent 
thereto,  to  cause  the  right  to  efficiently  con- 
duct such  commerce  to  depend  upon  the  will- 
ingness of  the  company  to  be  subjected  to 
enormous  pecuniary  penalties  aa  a  oonditlon 
of  the  exercise  of  the  right.  It  Is  to  be  ob- 
served that  there  is  no  quesUon  here  of  a 
regulation  of  a  state  forbidding  an  unequal 
distribution  of  cars  by  a  carrier  for  the  bene- 
fit of  interstate  to  the  detriment  of  local 
commerce.  This  is  the  clear  result  of  the 
finding  below  as  to  the  proportion  of  tbt  ^ 
originating  traffic  of  the  road,  and  the  ex-  >> 
tent  of*the  cars  retained  and  those  permitted  • 
to  go  beyond  the  line  of  the  road  for  tba 
purposes  ot  interetato  commerce.  If  it  be 
that  the  court  below  was  right  In  it*  aa- 
sumption  that  the  rules  of  the  American 
Railway  Association,  governing,  as  was  con- 
ceded by  the  court,  90  per  oent  of  the  rail- 
roads, and  hence  a  vast  proportion  of  the 
interstate  commerce  of  the  country,  are  in- 
efficient to  secure  just  dealing  as  to  cars 
moved  by  the  carriers  engaged  in  interstate 
commerce,  that  fact  afTords  no  ground  for 
conceding  that  such  subject  was  within  the 
flnal  cognizance  of  the  court  below,  and  could 
by  it  be  made  the  basis  of  prohibiting  inter- 
state commerce  or  unlawfully  burdening  the 
right  to  carry  it  on.  In  the  nature  of  things, 
as  the  rules  and  regulations  of  the  associa- 
tJon  concern  matters  of  interstate  oosm 
inherently  within  Federal  control,  tba  p 
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to  detannine  tbeir  mffleieiicy,  we  think, 
primarilj  mt«d  in  tbo  body  upon  wbom 
Cmgiau  hu  eonferrwd  antiiaritr  in  Ui»t 

Tha  Jndgmrat  of  the  Supreme  Court  of 
the  State  of  ArlconsM  ia  revsned,  and  the 
eaae  remanded  for  further  proeeedlnga  not 
liieoniiatent  with  thia  opinion. 

Ur.  Chief  Jnatloe  Fuller  diaseutK. 
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GOBPORATTOITS    (fl    642*)  —  FOEKIOR    COBPO- 

KATionB  — DoiKQ  BosiRESs  HI  State  — 

COBRESPOHDENCE   SOHOOI.. 

1.  A  forei^  corporation  oondncting  s 
«OTreapondence  school,  whoee  bUBineaa  in- 
volvea  the  aolieitaUon  of  atudenta  in  Ean- 
■•■  bf  local  agenta,  who  are  also  to  collect 
Kid  forward  to  the  home  office  the  taition 
feea,  and  the  ayatematic  intercourae  by 
reapondenee  between  the  company  and  its 
•eholan  and  agents,  wherever  situated, 
and  the  transportation  of  the  needfnl 
hooka,  apparatua,  end  pa^ra,  ia  doing  buai- 
neaa  within  the  atate,  withtn  the  meaning 
of  Kan.  Gen.  Stat.  1901,  g  1283,  which  pro- 
hlbita  the  maintaining  of  an  action  in  Uie 
Kanaas  eourta  by  any  corporation  doing 
bnsinesB  fn  the  atat«  which  haa  not  flied 
with  the  secretary  of  state  the  statement  of 
Ita  oonditioD,  provided  for  by  that  aeotion. 

m.  Nots.— For  alher  cuea,  »•  Csrporatlans, 
CoiL  Dig.  U  2Sa).  26U:    Dec.  Dli.  {  M2.*] 

CoimBBOi  <}  46*)— What  is  "Irtebsiatb 

CoKUXBCK"— COBBBSPOHDXHCIE    SCBOOIiS. 

E.  Commerce  is  conducted  among  the 
Btatea,  within  the  meaning  of  the  Federal 
Constitution,  by  a  corporation  engaged  In 
Imparting  inatruction  by  correspondence, 
whose  buaineaa  involve*  the  aolieitatlon  of 
■tndents  in  other  states  by  local  agenta,  who 
are  also  to  collect  and  forward  to  the  home 
office  the  tuition  fees,  and  the  srstematlc 
intercourse  between  the  corporatirm  and  ite 
■eholara  and  agenta,  wherever  aituated,  and 
the  transportation  of  the  needful  books,  ap- 
paratus, and  papers. 

[Bd.  Note.— For  attwr  cans,  ms  Cammerea, 
Dm.  Dig.  I  ««.• 

FUt  other  daflnltlona,  aae  Worda  and  PbraaM, 
vol.  4.  pp.  I7M-37S1.] 

ComiBKCB  ((  46*)— ImvBSTATE  Coioibbo^- 
State  Requlatioii  —  Fobeior  Coitu< 

SFOnDEMCE    SOHOOLB, 

3.  Interatate  commerce  la  unconatituHon- 


flling  of  a  statement  of  financial  condition 
Is  made  a  prerequisite  to  the  right  of  a 
foreign  corporation  engaged  in  imparting 
Inatruction  by  eorrespondence  to  do  busi- 
neu  in  the  atate,  where  snch  buaineas  in- 
volves the  solicitation  of  students  in  Kan- 
aas by  local  agents,  who  are  also  to  collect 
*nd  forward  to  the  home  otRoe  the  tnition 


feea,  and  the  ayatematle  Inteieoune  hj  eoi^ 
reapondenee  between  the  company  and  Its 
atudenta  and  agenta,  wherever  aituated,  and 
the  transportation  of  the  needful  books, 
apparatua,  and  papers. 

[Bd.  Nets.- Fm  other  casea,  see  Commarca^ 
Cent.  DtK.  I|  lOO,  lit.  IK:   Dae.  Die  f  «.■] 

Statdtes  (!  64*)— Ihvalid  in  Pariv-Di- 

FEODEMT  Parts. 

4,  The  unconstitutional  portion  of  Kan. 
Gen.  Stat.  1S01,  J  1283,  under  which  a  for- 
eign corporation  may  be  required  to  m^e 
and  file  a  statement  of  its  financial  condi- 
tion aa  a  condition  of  doing  interatate  buri- 
.neaa  in  the  state,  cannot  be  separated  from 
Uie  further  provision  in  the  eame  section 
that  the  obtaining  of  the  eertifleate  of  tha 
seeretary  of  stato  that  such  statement  hai 
been  properly  made  shall  be  a  condition 
precedent  to  the  right  of  the  corporation  to 
maintain  an  action  in  the  Kansas  courts, 
but  both  provisions  must  fall  together. 

tBd.  Note.- Tor  othar  cues,  sea  Statnta*.  OMiL 
Dig.  It  iS-et,  IW;    Dm.  Dig.  1  M.^ 

[No.   U.1 


IK  ERSOR  to  the  Snpreme  Court  of  tha 
Stato  of  Kanaas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Diatriot 
Coort  of  Shawnee  County,  In  that  state, 
affirming  a  judgment  of  the  Court  of  Tc^ 
peica,  denying  the  right  of  a  foreign  eor^ 
respondence  school  to  maintain  an  action  ia 
the  atato  courts.    Keveraed. 

Sea  ■ame  caae  below,  76  Kan.  S2i,  Bl 
Pae.  74. 

The  facta  are  lUted  In  the  opinion. 

Ueaars.  Jsmea  K.  Beok,  Beth  T.  He- 
Cormlck,  and  David  C.  Harrington  for 
plaintiff  in  error. 

No  appearance  (or  defendant  In  etror. 

S 

'Mr.  Justice  Harbin  delivered  the  opinion  • 
of  the  court: 

This  action  was  brought  l^  the  Interna- 
tional Text-book  Company  in  one  of  the 
courts  of  Kanaaa, — the  co;ut  of  Topeka, — to 
'er  from  Pigg,  the  defendant  in  error, 
the  sum  of  S7e.60,  with  intoreat,  aa  due  the 
plaintiff  under  a  written  contract  between 
him  and  that  company,  made  in  1906.  Hie 
waa  tried  upon  agreed  facto,  and  jndg- 
;  was  rendered  in  favor  of  the  defend* 
ant  for  his  costs.  That  judgment  waa  af- 
firmed in  a  stoto  district  court,  which  held 
that  the  plaintiff  wa*  not  entitled  to  main- 
toin  the  action,  and  the  latter  judgment  was 
affirmed  by  the  aupreme  court  of  Kansas. 

tt  is  assigned  for  error  that  the  final  judg> 
ment — based  upon  certain  proviaions  ot  the 
statutes  of  Kansas,  to  be  presently  referred 
to — was  in  violation  of  the  eompauy'a  righto 
under  the  Constitution  of  the  United  Stotea, 

The  facto  agreed  ttH^uing  enbstantiallj 
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ths  Ungnage  of  tilt  p«rti«( — idaIu  lubBtnn- 
tiallj  the  foUowlDg  eue: 

Tha  InternatioiMl  Text-bootc  Caniptnj  i>  a 
Penn^ylTHiift  oorporation,  &nd  the  proprift- 
tof  Df  what  it  known  as  the  Int«rDationa1 
CorreipOBdenca  Schoole  at  Scruiton,  ;n  that 
eommonweaJth.  TboM  Khoola  have  couriea 
in  architecture,  ehemiatry,  civil,  mechanical, 
electrical,  and  Hteam  engineering,  English 
branches,  French,  German,  mathematics  and 
mechaniea,  pedagogy,  plumbing,  heating, 
telegraphj,  and  many  other  aubjecta.  It  baa 
a  capital  atock,  and  the  profita  arising  from 
ita  buainea*  are  distributed  in  dividends,  or 
applied  otherwiie,  as  tha  company  may 
elect.  The  executive  offieea  of  the  company, 
.  aa  well  as  the  teachers  and  instructors  em- 
s  ployed  by  it,  reside  and  exercise  their  re- 
•  spective  functions  at  Ecranton.  •  Its  busi- 
ness is  oonducted  by  preparing  and  publish- 
ing inatmction  papers,  text-books,  and  il- 
lustrative apparatus  for  courses  of  study  to 
b«  pursued  by  means  of  correspondence,  and 
the  forwarding,  from  time  to  time,  of  such 
publications  and  apparatus  to  students.  In 
the  eonduct  ct  ita  buainess  the  company  em- 
ploya  local  or  traveling  agents,  called  so- 
lieitor-eol lectors,  whose  duties  are  to  pro- 
enre  and  forward  to  the  company  at  Scran- 
ton,  from  persons  In  a  specified  territory,  on 
blanks  furnished  by  It,  applications  for 
acholarships  in  its  correspondence  schools, 
and  also  to  collect  and  forward  to  the  com- 
pany deferred  payments  on  scholarships.  In 
order  that  applicants  may  adapt  applica- 
tions to  tbeir  needs,  each  solicitor-collector 
la  kept  Informed  by  correspondence  with 
the  company  of  the  feea  to  be  collected  for 
the  various  acholarships  offered,  and  of  the 
contract  cbargea  to  be  made  for  cash  or  de- 
ferred payments,  as  well  aa  the  terms  of 
payment  acceptable  to  the  company.  In 
oonforraity  with  the  contract  between  the 
company  and  ita  scholars,  the  scholarship 
and  instruction  papers,  teit-books  and  il- 
lustrative apparatus  called  for  under  each 
accepted  application  are  sent  by  the  com- 
pany from  Bcrnnton  directly  to  the  appli- 
cant, and  Instruction  is  imparted  by  means 
of  correspondence  through  the  mails,  be- 
tween the  company,  at  its  office  in  that  city, 
and  the  applicant,  at  his  residence  in  an- 
other state. 

During  the  period  covered  by  the  present 
transaction,  the  company  had  a  sollcitor- 
eollector  for  the  territory  that  included  To- 
peka,  Kansas,  and  he  solicited  students  to 
take  correspondence  courses  in  the  plain- 
tiff's schools.  His  oOlee  in  Kansas  was  pro- 
onred  and  maintained  at  his  own  expense, 
for  the  pnrpose  of  furthering  the  procuring 
«f  applicfttions  for  Mbolarships  and  the  col- 
lection of  fees  therefor.  The  company  hod 
■0  ofllee  of  ita  own  in  that  state.     The  ao- 


lioitor-eol  lector  waa  paid  a  flxad  aalMT  bj 
the  company  and  a  eommisaion  on  tha  num- 
ber of  applicationa  obtained  and  the  eo)lee> 
tiona  mode.    He  sent  daily  reports  to  the 
company    for   his   territory,    thoae   reporta  ^ 
showing  that  for  Uarcb,  1S06,  the  aggregate  e 
collectioni*on  seholarahips  and  deferred  pay-  V 
ment*  on  subscriptions  approached  $600. 

At  the  date  of  the  agreement  sued  on, 
and  at  the  time  this  suit  was  brought,  nu- 
merous persona  in  Topeka  were  taking  the 
plaintiff's  course  of  Instruction  by  eorre- 
spandence  through  the  mails.  Hie  contracts 
for  those  courses  were  procured  l^  ita  so- 
licitor-collector assigned  to  duty  In  Kansao, 
and,  as  stated,  payments  thereon  were  col- 
lected and  remittal  by  him  to  the  plaintiff 
at  Seranton. 

The  written  contract  in  question,  signed 
by  the  defendant  at  Topeka,  Kansas,  and 
accepted  by  the  company  at  Seranton, 
showed  that  he  had  subscribed  for  a  ichol- 
aribip  covering  a  course  of  instruction  by 
correspondence  In  commercial  law,  and  had 
agreed  to  pay  therefor  $84,  in  instalments. 
When  this  suit  was  brought,  there  remained 
unpaid  on  the  principal  of  that  subscrip- 
tion the  sum  of  $76.60, 

The  present  action  waa  brought  to  re- 
cover that  aum,  with  interest,  as  due  the 
company  under  the  defendant's  contract 
with  it  The  defendant  did  not  deny  mak- 
ing the  contract,  nor  that  he  was  indebted 
to  the  company  in  the  amount  for  whieh  he 
was  sued.  But  it  was  adjudged,  in  conform- 
ity with  his  contention,  that  by  reason  (rf 
the  company's  failure  to  comply  with  eer- 
iain  provision*  of  the  itatuttt  of  Kama*, 
it  was  ijot  entitled  to  maintain  this  action 
in  a  court  of  Kaniat. 

We  will  now  refer  to  the  proviaions  of 
the  Kansas  statute  under  which  the  Text- 
book Company  was  held  not  to  be  entitled 
to  maintain  the  present  action  in  the  court* 
of  the  state.  The  statute,  the  plaintiff  al- 
leges, cannot  be  applied  to  it  without  vio- 
lating its  righta  under  the  Constitution  of 
the  United  SUtes. 

By  S  12S0  of  the  Kansas  General  Statutea 
of  IDDl  it  is  provided,  among  other  things, 
that  a  corporation  org(ini7:ed  under  the  lawa 
of  any  otlier  state,  territory,  or  foreign 
country,  and  seeking  to  do  business  in  Kan- 
sas, may  make  application  to  the  state  char- 
ter board,  composed  of  the  attorney  general,  {< 
the  secretary  of  state,  and  the  state  bank  ^ 
commissioner,  for  "permission"  to  engage  In  • 
business  in  that  state  aa  a  foreign  corpora- 
tion. It  is  necessary  that  the  application 
should  be  accompanied  by  a  fee  of  S25,  and 
as  a  condition  precedent  to  obtaining  au- 
thority to  tranaact  bnsInCM  in  the  state,  a 
corporation  of  another  state  waa  required  to 
file  in  the  ofllee  of  the  aecreUry  of  state  Ite 
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written  eoiuent,  irnroeabl^  that  proeeu 
■giunit  it  might  be  Mrrfid  npon  that  offle«r. 
I  1261,  In  pauing  upon  the  application, 
tlw  charter  board  ia  authorised  to  make 
■peeial  inquiry  in  referenoe  to  the  wlTeney 
of  the  corporation,  and  If  they  determined 
that  wiieb  oorporation  was  properlj  organ- 
fud  in  accorduiM  with  the  lawt  under  which 
It  waa  iceorporatad,  "that  its  capital  it  un- 
impaired, and  that  It  ii  organlied  for  a 
purpoM  for  which  a  domectie  corporation 
maj  be  organlced"  In  Kansas,  then  its  appli- 
cation it  to  b«  granted,  and  a  oertiflcate 
iasued,  setting  forth  the  fact  that  "the  ap- 
plication has  been  granted,  and  that  such 
foreign  corporation  may  engage  in  business 
In  this  state."  Before  flling  its  charter, 
eertlfled  copy  thereof,  with  the  secretary  of 
state,  the  corporation  is  required  to  pay  to 
the  state  treasurer,  for  the  benefit  of  the 
"permanent  school  fund,"  a  ipeeified  per 
cent  of  iU  capiUl  atoek.  Si  1S«3,  1264. 
The  last-named  section  waa  the  subject  of 
extended  examination  in  Western  U.  Teleg. 
Go.  T.  Kansas,  recently  decided  (216  D.  S.  1, 
M  Ii.  ed.  — ,30  Sop.  Ct  Hep,  190(,  and  was 
held  to  be  unconstitutional  in  Its  application 
to  the  Western  Union  Telegraph  Company, 
wtilriin!;  to  do  local  businesa  in  Kansas. 

Bnt  the  seetion  which  controlled  the  de- 
cision by  the  state  eonrt  in  the  present  ease 
]*  I  1283,  which  ia  as  follows:  "It  shall  be 
tiie  duty  of  the  president  and  secretary  or 
of  the  managing  ofBeer  of  each  corporation 
lor  profit,  doing  bUBinesa  in  this  state,  ex- 
Mpt  banking,  insnrance,  and  railroad  cor- 
porations, annually,  on  or  before  the  1st  day 
of  August,  to  prepare  and  deliver  to  the 
Meretary  of  state  a  aomplet«  detailed  state- 
ment of  the  condition  of  such  corporation  on 
the  30th  day  of  June  next  preceding.  Such 
0  statement  shall  set  forth  and  exhibit  tbs 
2  following,  namely:  1st.  The  authorized  cap- 
■  Itsl'stodc.  2d,  The  paid-up  capital  stock. 
3d,  The  par  tbIuc  and  the  market  value  per 
share  of  said  stock,  4th.  A  complete  and 
detailed  statement  of  the  assets  and  liabili- 
ties of  the  eorporation,  9th.  A  full  and 
complete  list  of  the  stockholders,  with  the 
postoffiee  addieu  of  each,  and  the  number 
of  shares  held  and  paid  for  by  each,  6th. 
The  names  and  postoffice  addresses  of  the 
offlcrrs,  trustees,  or  directors  and  msnsger 
elected  for  the  ensuing  year,  together  with  a 
certificate  of  the  time  and  manner  in  which 
auefa  election  was  held  .  .  .  and  the 
failure  of  any  such  corporation  to  file  the 
statement  in  this  section  provided  for  with- 
in ninety  days  from  the  time  provided  for 
flling  the  same  shall  work  the  forfeiture  of 
the  charter  of  any  corporation  organised 
under  the  laws  of  this  state,  and  the  char- 
ter board  may,  at  any  time  thereafter,  de- 
clare the  ehio^r  of  snch  eorporation  for- 


feited; and  npon  the  declaration  of  any 
such  forfeiture,  it  sball  be  the  duty  of  the 
attorney  general  to  appfy  to  the  district 
oourt  of  the  proper  eoun^  for  the  appoint- 
ment of  a  reeeiver  to  close  out  the  businew 
of  such  eorporation ;  and  such  failure  to  file 
such  statement  by  any  corporation  doing 
business  in  this  stata,  and  not  organited 
untler  the  laam  of  thi»  ttate,  ahall  work  a 
forfeitvrt  of  if*  right  or  authoritj/  to  do 
buaineat  in  tA««  state,  and  the  charter  board 
may  at  any  time  declare  such  forfeiture^ 
and  shall  forthwith  publish  such  declaration 
in  the  official  Btat«  paper.  .  .  .  No  ac- 
tion shall  be  maintained  or  recovery  had  in 
any  of  the  courts  of  this  state  by  any  cor- 
poration doing  business  in  this  state  with- 
out firtt  obtaining  the  eertificate  of  the 
secretary  of  state  that  statements  provided 
for  in  th4*  leetion  [9  I2B3]  have  been  prop- 
erly made."  Laws  18BS,  chap.  10,  g  12,  aa 
amended  by  Laws  ISOl,  cbap.  12ii,  |  8. 

1.  In  view  of  the  nature  and  extent  of 
the  business  of  the  International  Text-book 
Company  of  Kansas,  the  first  Inquiry  la 
whether  the  statutory  prohibition  against 
tite  maintaining  of  an  action  in  a  Kansas 
court  by  "any  corporation  doing  busincM  in 
thit  [that]  »tat^  embraces  the  plalutiff  ^ 
corporation.  It  mnst  be  held,  aa  the  stata  e 
court  held,  that  it  does;  for*it  Is  conceded* 
that  the  Text-book  Company  did  not,  befor* 
bringing  this  suit,  make,  deliver,  and  Sle 
with  the  secretary  of  state  either  the  state- 
ment or  certificate  required  by  g  1283;  and 
upon  any  reasonable  interpretation  of  the 
statute,  that  company,  both  at  the  date  of 
the  contract  sued  on,  and  when  this  action 
was  brought,  mnst  be  held  as  "doing  titti- 
neas"  in  Kansaa.  It  had  an  agent  in  the 
state,  who  was  employed  to  secnre  seholan 
for  the  schools  conducted  by  correspondence 
from  Scranton,  and  to  receive  and  forward 
any  money  obtained  from  such  scholars.  Its 
transactions  In  Kansas,  1^  means  of  which 
it  secured  applications  from  numerous  per* 
sons  for  scholarships,  were  not  single  ^ 
casual  transactions,  such  as  might  be  deemed 
incidental  to  its  general  business  as  a  for- 
eign corporation,  but  were  parts  of  its  regu- 
lar bnsineu  continuously  conducted  in  many 
states  for  the  benefit  of  its  eorrespondenco 
schools.  While  the  supreme  court  of  Kan- 
sas has  distinctly  held  that  the  statute  did 
not  embrace  single  transactions  that  were 
only  incidentally  necessary  to  the  business 
of  a  foreign  corporation.  It  also  adjudged 
that  the  business  done  by  the  Text-book 
Company  in  Kansas  was  not  of  that  kind, 
but  indicated  a  purpose  to  regularly  trans- 
act its  business  from  time  to  time  In  Kan- 
sas, and  therefore  It  was  to  be  regarded  as 
doing  business  in  that  state,  within  Uw 
meaning  of  the  statute;   and  that  it  "was 
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tka  Intantion  of  Uw  IcgiiUtnra  ihMt  the 
■tete  ihoiild  rHwh  ereiy  eontinnon*  exer- 
dM  of  >  foreign  franohiM,"  and  tiwt  it 
■honld  ■Fplf  even  wltere  the  btuineae  of  the 
foreign  eorporetion  mi  "purely  interstate 
oommerce."  John  Deere  Plow  Co.  t.  Wy- 
Iftnd,  69  Kan.  ZED,  267,  298,  76  Pae.  803,  2 
A.  A  E.  Ann.  Cu.  304;  State  ex  reL  Shawnee 
County  V.  American  BoiA  Co.  OS  Ken.  847, 
60  Pae.  663;  Thomas  v.  Remington  Paper 
Co.  07  Ean.  CQQ,  73  Pae.  009;  Sigel-Cem- 
^on  Urft-Btook  Commiulon  Co.  t.  Huton, 
BB  Ean.  746,  70  Pae.  IDSS.  In  onr  judg- 
ment, thoee  mlinge  as  to  the  leope  of  the 
itatute  were  eorrect  Thej  were  in  eab- 
■tontlal  harmoi^  with  IIm  oonetruetlon 
placed  by  thie  court  upon  a  Colorado  *tat- 
vte  eomewhat  limilar  to  tbe  K"""«  act.  A 
itatute  paesed  in  execution  of  a  provielon 
In  the  Colorado  Conitltntlon  requir«d  for- 
M  eign  oorporationB,  ea  *  condition  of  their 
S  authority  "to  do  busineM"  in  that  itate,  to 
*  make  and  flle  with  the  secretary  of'ctate  a 
certificate  coTerIng  certain  epecified  matters. 
An  Ohio  corporation  haTing  made  in  Colo- 
rado a  contract  for  the  tale  of  machinery, 
to  be  sent  to  It  from  the  latter  state  to  Ohio, 
and  the  rendor  having  failed  to  perform  the 
tract,  a  enit  waa  brought  againet  him  in 
the  Fedn«l  court,  sitting  in  Colorado.  One 
of  the  defeneei  was  the  failure  of  the  Ohio 
mrporatlon  to  make  and  file  nith  the  aeo- 
retary  of  state  the  certificate  required  by 
th«  Oolomdo  statute  before  it  should  be 
"authorized  or  permitted  to  do  any  1 
neea"  In  Colorado.  It  became  necessary  to 
Inquire  whether  the  Ohio  corporation,  by 
teaaon  of  the  above  isolated  contract,  did 
bnsinesa  in  Colorado  within  the  meaning  of 
the  Gonetitution  and  laws  of  the  latter 
state.  This  court  said:  '^Reasonably  eon- 
stmed,  the  Constitution  and  statute  of  Col- 
orado forbid,  not  the  doing  of  a  single  act 
of  buslnees  In  the  state,  but  the  carrying 
on  of  business  by  a  foreign  corporation  with- 
out the  filing  of  the  certificate  and  the  ap- 
pointment of  an  agent,  as  required  by  the 
■tatute.  .  .  .  The  making  in  Colorado 
of  the  one  contract  sued  on  in  this  ease,  by 
which  one  party  agreed  to  build  and  deliver 
in  Ohio  certain  machinery  and  the  other 
party  to  pay  for  it,  did  not  constitute  a 
carrying  on  of  busineas  in  Colorado.  .  .  . 
To  require  such  a  certificate  as  a  prerequl- 
slta  to  the  doing  of  a  tingle  act  of  iutineia 
when  there  was  no  purpose  to  do  any  other 
business  or  have  a  place  of  bnsinesa  in  the 
stata  would  be  unreasonable  and  incongru- 
oue."  Cooper  JStg.  Co.  v.  Ferguson,  113  U. 
8.  727,  728,  734,  ^8  L.  ed.  1137,  1130,  B 
Sup.  Ct  Bep.  739,  741. 

In  view  of  the  agreed  facts  and  the  prin- 
.elples  annonneed  both  by  the  Kansas  sn- 
prsBM  court  uid  by  this  court,  we  hold  that. 


within  the  meaning  of  1 1283  of  the  Kansas 
statute,  the  International  Text-bocric  Com- 
pany was  doing  busincM  In  the  latter  rtata 
at  the  time  the  eontract  in  question  was 
made,  and  was  therefore  within  the  terms 
of  that  eection. 

2.  But  this  view  as  to  the  meaning  of  the 
Kenssi  statute  does  not  necessarily  lead  to 
an  affirmance  of  the  judgment  below,  if,  as 
the  plaintiff  contands,  the  business  in  whjeh  _ 
it  is  regularly  engaged  is  interstate  in  Its  9 
nature,  and  if  the  etatntet'by  Ita  necessary  • 
operation,   matarlAlly   or   directly   burdens 
that  business. 

It  is  true  that  the  business  in  which  the 
International  Text-book  Company  is  engaged 
is  of  a  somewhat  exceptional  oharacter,  but. 
in  onr  judgment,  it  was,  In  ita  essential 
eboractoristies,  oommerce  among  the  states 
within  the  meaning  of  the  Constitution  of 
the  United  States.  It  Involved,  as  already 
suggested,  regular  and  practically  continu- 
ous intercourse  between  the  Text-book  Com- 
pany, located  In  Pennsylvania,  and  ita  schol- 
ars and  agenta  in  Kansas  and  other  statea. 
That  intercourse  was  conducted  by  means  of 
correspondence  through  the  mails  with  sueh 
agenta  and  scholars.  While  this  mode  of 
imparting  and  acquiring  an  education  may 
not  be  such  as  is  eonunonly  adopted  in  this 
country,  it  is  a  lawful  mode  to  accomplish 
the  valuable  purpose  the  parties  have  in 
view.  More  than  that;  this  mode — locking 
at  the  contracta  between  the  Text-book  Oom- 
pany  and  ita  scholars— involved  the  trans- 
portation from  the  state  where  the  school 
is  located  to  the  state  in  which  the  scholar 
resides,  of  books,  apparatus,  and  papers, 
useful  or  necessary  in  the  particular  course 
of  study  the  scholar  Is  pursuing,  and  in  re- 
spect of  which  he  Is  entitled,  from  time  ta 
time,  by  virtue  of  his  contract,  to  informa- 
tion and  direction.  Intercourse  of  that 
Mud,  between  parties  in  different  states, — 
particularly  when  it  Is  in  execution  of  a 
valid  contract  between  them, — is  as  much 
intercourse  In  the  oonsUtnUonal  sense,  as 
intercourse  by  means  of  the  telegraph, — ^'a 
new  species  of  oommerce,"  to  use  the  words 
of  this  court  in  Peniacola  Tel^.  Co.  v.  West- 
em  U.  l^leg.  Co.  96  U.  8.  1,  0,  24  L.  ed. 
708,  710.  In  the  great  ease  of  Gibbons  v. 
Ogden,  fi  Wheat  1,  1B9,  6  L.  ed.  23,  08,  this 
court,  speaking  by  Chief  Justice  Marshall, 
said:  "Commerce,  undoubtedly,  is  traffic; 
but  it  is  something  more;  It  is  {nreroourse." 
Referring  to  the  constitutional  power  of 
Congress  to  n^lata  commerce  among  ths 
states  and  with  foreign  countries,  this  court 
said  in  the  Penaacola  Case,  Just  cited,  that 
*lt  is  not  only  the  right,  but  the  dntr,  ef  >. 
Congress,  to  see  to  It  tiiat  faferoewrse  among  2 
the  states  and  tie  tPBfum«a*icn  *ot  <n(el(*-  ■ 
guto»  an  not  obstructed  or  nnnecessarilr 
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d  hj  state  legial»tlcni."  Thia  prln- 
cdple  lias  mrer  beeo  modifled  b;  any  mbw- 
qmnt  dedBlon  of  thia  oonrt. 

The  Mma  thought  wu  exprewed  in  WmI- 
•rn  U.  Teleg.  Co.  ▼.  Pendkton,  122  U.  B. 
M7,  SSe,  80  L.  ad.  IIST,  1168, 1  Intara.  Com. 
Sep.  300,  307,  7  Bup.  Ct  Kep.  1120,  1127, 
vhera  tbe  court  wid;  "Otliar  eommerM 
itmim  tyalj  with  pertoni,  or  with  vluble  and 
tangible  thinga.  But  tha  telegraph  trans- 
porta  nothing  risible  and  tangible;  it  ear- 
riaa  only  idaat,  toiffcca,  order*,  and  mteUt- 
fWHM."  It  wa«  said  in  the  elrcnlt  court  of 
appeals  for  the  eighth  cireult,  speaking  hj 
Judge  Sanborn,  in  Bntler  Bros.  Bhoe  Co. 
T.  United  States  Bnbber  Co.  S4  0.  C.  A. 
187,  183,  158  Fed.  1,  17,  that  "all  interstate 
•omnuTce  is  not  sales  of  goods.  Imports' 
ttOD  Into  one  state  from  another  is  the  in- 
dispensable element,  the  teat,  of  interstate 
Mmmerce;  and  areiy  negotiation,  contract, 
tiade,  and  daaling  between  dtizeni  of  dif- 
ferent atatea,  which  oonteroplatea  and  eanaea 
■neh  importation,  whether  It  be  of  goods, 
persona,  or  in/ormoffoR,  la  a  trsnsaotion  of 
Interstate  commerce. "  If  intercourse  be- 
twoeu  persons  in  different  states  hy  means 
of  telegraphic  meesages  conrejing  Intelli- 
genoe  or  information  Is  oMnmeroe  among 
the  states,  which  no  state  maj  directly  bur- 
den or  unneceaaarily  eneninber,  we  cannot 
doubt  that  Intercourse  or  communication 
between  persona  in  different  atatea,  Iqrmeana 
of  oorreapondenoe  through  the  mails,  ia  com- 
merce among  the  states  within  tba  meaning 
of  the  Constitution,  eapeeiallj  where,  as 
ber^  such  interoonrsa  and  communication 
reallj'  relate  to  matters  of  regular,  contin- 
uous business,  and  to  the  making  of  eon- 
traeta  and  thv  transportation  of  booka, 
papers,  etc.,  appertainiiig  to  such  boainesa. 
In  our  further  consideraUon  of  thla  caae,  we 
ehall  therefore  aseume  that  the  business  of 
the  Text-book  Company,  by  means  of  eorre- 
apondence  through  the  mails  and  otherwibe 
between  Kansas  and  FennsylTania,  was  In- 
terstate in  its  nature. 

8.  We  must  next  inquire  whether  the  atat- 
nte  of  Kansas,  If  applied  to  the  Interna- 
tional Text-book  Company,  would  directly 
2  burden  its  right  by  means  of  eorrespond- 
2  snce  through  the  mails  and  by  its  agents,  to 
>  Mcnre  written  agreements  with*perBons  in 
other  states,  wherel^  such  petaona,  for  a  val- 
uable consideration,  contract  to  pay  a  given 
amount  for  aeholarships  in  Its  correspond- 
enee  aebools,  and  to  have  sent  to  them,  aa 
found  neoessary,  from  time  to  time,  books, 
papers,  apparatus,  and  information,  needed 
In  the  proseentloB,  in  their  respective  states, 
of  the  particular  stndy  whieh  the  scholar  has 
deetad  to  pursue  under  the  guidance  of  those 
who  aopdnet  siMh  schools  at  SorantonT    Let 


ua  see  wliat  effect  tlie  atatnte,  1^  its  neW' 
saiy  operation,  must  liave  on  the  aonduet  of 
the  eompany'a  bnsinaaa. 

In  the  first  place.  It  ia  made  a  condition 
precedent  to  the  authority  of  a  corporation 
of  another  state,  except  banking,  Insurance 
and  railroad  corporations,  to  do  bualuoss  in 
Kansas,  that  It  shall  prepare,  deliver,  ami 
file  with  the  teorsiary  of  «lat«  a  detailed 
"statement,"  showing  tiie  amount  erf  tba 
authorised,  paid-up,  par,  and  market  value 
of,  its  capital  stock,  Ila  assets  and  UabiU- 
ties,  a  Ust  of  its  stockholders,  with  their 
respective  poetofBce  addressee,  and  the  shares 
held  and  paid  for  1^  each,  and  the  names 
and  poetofBoe  addresses  of  the  otBcers,  trus- 
tees, or  directors  and  managers. 

In  the  next  place,  the  statute  denies  to 
the  corporation  doing  bualneas  in  Kansai 
the  right  to  maintain  an  action  in  a  Kansai 
court,  untes*  it  ittalt  fir»t  oblate  a  eertifl- 
cats  of  tha  secretary  of  state  to  the  effeel 
that  the  statement  required  l^  |  1283  >M 
been  properly  math. 

Waa  it  competent  for  the  state  to  pr»- 
scribe,  as  a  condition  of  the  right  of  tba 
Text-))ook  Company  to  do  interstate  bnsl- 
neas  in  Kansas,  such  as  was  transacted  with 
Pigg,  that  it  should  prepare,  deliver,  and 
file  with  the  seeretaiy  d  state  the  atate- 
ment  mentioned  in  g  12S3T  The  above  que*- 
tion  must  be  answered  In  the  n^ative  npon 
the  authority  of  former  adjudications  by 
this  eourt.  A  case  in  point  is  Cruteher  v. 
Kentucky,  141  U.  B.  47,  fiS,  67,  35  L.  ed. 
849,  652,  11  Sup.  Ct.  Rep.  851,  853,  664. 
oft«n  referred  to  and  never  qualified  liy  any 
subsequent  decision.  That  caae  arose  undw 
a  statute  of  Kentueky  regulating  agendas  ^ 
of  foreign  express  companies.  The  statute  ^ 
required  as  a  condition  of  the  rigbt*of  the  ■ 
sgent  of  an  express  company  not  Incorporat- 
ed by  the  laws  of  Kentucky,  to  do  business 
in  that  commonwealth,  to  talce  out  a  licenss 
from  the  state  auditor,  and  to  make  and 
file  in  the  auditor's  ofBee  a  statement  show- 
ing that  the  company  had  an  actual  capital 
of  a  i^ven  amount,  either  In  cash  or  in  safe 
Investments,  exclusive  of  costs,  niese  re- 
quirements were  held  t^  this  eourt  to  be  in 
violation  of  the  Constitution  of  the  United 
States  in  their  application  to  foreign  eorpo- 
ratlons  engaged  In  interstate  commerce. 
The  court  said:  "Tlf  the  subject  was  one 
whioh  appertained  to  the  jurisdiction  of  the 
atate  legislature,  it  may  be  tiiat  the  require- 
ments and  conditions  of  doing  business  with- 
in the  state  would  be  promotive  of  the 
public  good.  It  is  clear,  however,  that 
It  would  be  a  regulation  of  Interstate 
commeree  In  Ita  application  to  corpora- 
tions or  asaodations  engaged  In  that 
business;  and  that  Is  a  subject  which  b^ 
longs  to  the  jurladletlMi  of  the  national 
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and  not  tb*  atkta,  kgiiUtuT*.  Coagimi 
would  vndoubtMll;  hftve  the  right  to  «uot 
from  as«ociBtion«  of  thai  kind  any  guarau- 
ti«s  It  might  deem  aeceaaary  for  the  pnblle 
Ncnri^,  and  for  tba  faitUnl  truiiaetioii  of 
bu^neaa;  and  as  It  la  within  the  prorinee 
of  Congrewi,  it  ia  to  be  preaumed  that  Con- 
greaa  has  done,  or  wilt  do,  all  that  ii  nee- 
inaty  and  proper  In  that  regard.  Boildea, 
It  ia  not  to  b«  preaumed  that  the  atate  of 
Ita  origin  ha*  neglected  to  require  from  anj 
•noh  corporation  proper  guaranties  as  to 
•apltal  and  other  aecnritieB  aeceuary  for 
the  public  aafetf.  If  &  partnerehip  Arm  of 
indtvidnals  should  nndertake  to  can;  on 
the  hualnea*  of  intentate  commerce  between 
Kentucky  and  other  atatea,  it  would  not  be 
within  the  province  of  the  atate  l^Blature 
to  twoct  oonditiont  on  iohieh  th«ji  ikovld 
«a*ry  on  their  fiiiainei«,  nor  to  refuira  th«»i 
to  lake  out  a  Itcenae  thtrvfor.  To  carry  on 
tntAratato  commerce  is  not  a  franchise  or  a 
privilege  granted  by  the  etate;  it  is  a  right 
which  every  citizen  of  the  United  St*tea  !■ 
entitled  to  exercise  under  Om  CSonititution 
■nd  laws  of  the  United  Statwa;  and  the  ao- 
9  eaaalon  of  mere  corporate  facilities,  aa  a 
iJ  Buitter  of  conTenienee  in  carrying  on  their 
*  business,* cannot  have  the  effect  of  depriv 
Ing  them  of  such  right,  unleaa  Congress 
should  Me  fit  to  interpoee  some  contrary 
regulation  on  the  subject.'*  Again,  In  the 
Mine  case:  "Would  anyone  pretend  that  a 
state  legislature  could  prohibit  a  foreign 
eotporatlon — an  English  or  a  French  trans- 
portetion  company,  for  example — from  com- 
ing Into  ite  borders  and  landing  goods  and 
passengers  at  ite  wharret,  and  soliciting 
goods  and  passengers  for  a  return  voyage, 
without  flrst  obtaining  a  license  from  some 
atete  officer,  and  filing  a  suwm  atatemtfnl  u 
to  tht  amount  o/  it*  capital  ttook  paid  int 
And  why  not!  Evidently  booause  thv  mat- 
ter Is  not  mithin  the  provinee  of  state  le^is- 
Intion,  bnt  within  that  of  national  kgisla- 
Hon,"  Further,  in  the  same  case :  "We  do 
not  think  that  the  difficulty  ii  at  all  obvi- 
*tad  by  the  fact  that  the  express  company, 
■■  Incidentel  to  Ite  main  tnislneas  (which  is 
to  earry  goods  between  different  stetes), 
does  also  some  local  business  by  carrying 
goods  from  one  point  to  another  within  the 
state  of  Kentucky.  This  is,  probably,  quite 
as  much  (or  the  accommodation  of  the  peo- 
ple of  that  state  as  for  the  advantage  of 
the  company.  Bnt  whether  so  or  not,  it 
does  not  obviate  the  objection  that  the  ref- 
lation as  to  license  and  oapttal  itoeJe  are  im- 
posed a*  conif it  {oM«  on  tfte  eontpony't  narry- 
ing  on  lh«  bvstneM  of  interstate  commerce, 
which  was  manifestly  the  principal  object 
of  ite  organization.  Thate  regulationt  are 
timirly  •  bttcdMi  and  a  rattrtction  upon  that 
Whether    intended   as    snch    or' 


not^  they  operate  aa  enidi.  Bnt  taxaa  or 
IlesnM  fees,  In  good  faith  Imposed  axclu- 
eively  on  expresa  business  carried  on  wholly 
within  the  state,  would  be  open  to  no  such 
objection."  To  the  aama  general  affect  ora 
many  other  cases.  Bobbins  v.  Taxing  Diet. 
120  U.  8.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  4S,  T  Bup.  Ct.  Sep.  692;  Leioup  v.  Mo- 
bil^ 127  U.  8.  040,  32  L.  ed.  311,  B  Intero, 
Com.  Rep.  134,  8  Sup.  CL  Rep.  13S3;  Stout- 
enburgb  v.  Hennick,  1S9  U.  &  141,  32  L. 
ed.  S37,  S  Bup.  Ct.  Rep.  266;  I^ng  v.  Midi- 
Igan,  13B  U.  B.  166,  34  L.  od.  163,  8  Intera. 
Com.  Rep.  14S,  10  Sup.  Ct  Rep.  TSS;  Mo- 
Call  V.  California.  136  U.  B.  104,  84  L.  od. 
3S1,  8  Inters.  Com.  Rep.  181,  10  Sup.  Ct 
Rep.  B81 ;  Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  114,  34  L.  ed.  394,  3  Inter*. 
Com.  Rep.  178.  10  Sup.  Ct  Bap.  988]  Waa^ 
em  D.  Teleg.  Co.  *.  Knnws.  211  tl.  S.  1.  M 
L,  ed.  — ,  ao  Bup.  Cl  I!ep.  I'JO.  It  la  true 
that  the  statute  does  not,  in  terms,  require  h 
the  corporation  of  another  state  engaged  In  ^ 
interstate  commerce  to  take 'out  what  ia  * 
technically  "a  license"  to  transact  its  bust- 
neas  In  Kansas.  But  it  denies  all  authorl^ 
to  do  basinesa  in  Kansas  unless  the  corpo- 
ration makes,  delivers,  and  flies  a  "atet^ 
ment"  of  the  kind  mentioned  In  )  1283. 
The  effect  of  snch  requirement  is  practically 
the  same  as  if  a  formal  license  was  required 
as  a  condition  precedent  to  the  right  to  do 
such  bUBlness,  In  either  ease  it  Imposts  m 
eonditicH  upon  a  corporation  of  another 
steto  seeking  to  do  business  in  Kansaa, 
which,  in  the  case  of  intorstete  busineaa,  is 
a  r^ulatlMi  of  interstete  oommerce  and  dl- 
reetiy  burdens  such  commerce.  The  state  can- 
not thus  burden  interstate  oommene.  It  fol- 
lows that  the  particular  clause  of  |  1883  ra- 
quiring  that  "statement"  Is  illegal  and  void. 
In  this  connection  It  ia  to  be  observed  that 
by  the  Etetute  the  doors  of  Eanaas  conrte 
ore  closed  against  the  Text-book  Company, 
unless  it  fir$t  obtaina  from  the  secretary  of 
state  a  certiflcate  showing  that  the  "state- 
ment" mentioned  In  g  1263  has  been  prop- 
erly mode.  In  other  words,  although  tha 
Text-book  Company  may  have  a  valid  ex- 
tract with  a  citiseu  of  Kanaaa,  one  direeUf 
arising  out  of  and  connected  with  Ite  Intei^ 
etete  business,  the  statute  denies  Ite  right 
to  invoke  the  authority  of  a  Kansas  court 
to  enforce  Its  provisions  unless  It  does  what 
we  hold  it  wai  not,  under  the  Constitution, 
bound  to  do;  namely,  make,  deliver,  and  flla 
with  the  secretory  of  stete  the  stetement 
required  by  §  1283.  If  the  stoto  could,  un- 
der any  circumstenees,  legally  forbid  ite 
courte  from  tektng  Jurisdiction  of  a  suit 
brought  by  a  corporation  of  another  stat^ 
engaged  In  interstate  business,  upon  a  rolld 
contract  arising  out  of  such  business  and 
made  with  it  fay  a  citizen  of  Kanaaa,  It  eonU 
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not  impoM  on  the  eompui?,  aa  a  eondUion 
U»  aulhorily  to  oarry  on  iu  intarttata  tuH- 
IWH  in  Kansat,  that  It  shall  malce,  del' 
and  flla  that  atatement  with  the  aecretarj 
of  state,  and  obtain  bit  oertifloate  tbat  it 
had  been  proparl;  nuule.  This  court  held 
In  Chambers  t.  BaJtimore  &  0.  R.  Co.  207 
U.  8.  142,  148,  62  L.  ad.  143,  146,  28  Sup. 
Ct.  Bep.  34,  that  a  state  may,  subject  to  the 
,  nstrictiaoB  of  tho  Federal  ConstitiitlMi,  "do- 
IJ  tennina  the  Umita  of  the  juiisdtotion  of  its 

•  Bourts,  and  the  character  of  the'eontrorer- 
sies  which  shall  be  heard  in  them."  But  it 
aUo  said  in  the  same  ease:  "The  right  to 
ane  and  defend  in  the  courts  la  the  altema- 
Ut*  of  foree.  In  an  organized  society  ft  Is 
the  right  conservative  of  all  other  rights, 
and  lies  at  the  foundation  of  orderly  gov- 
•mment.  It  is  one  of  the  highest  and  most 
essential  privileges  of  citizenship,  and  muBt 
be  allowed  by  each  state  to  the  citisens  of 
all  other  states  to  the  precise  extent  that 
it  Is  allowed  to  its  own  citizens.  Equality 
of  treatment  In  this  respect  la  not  left  to 
depend  upon  eomity  between  the  states,  hut 
is  granted  and  protected  by  the  Federal 
Constitution."  How  far  a  corporation  of 
one  state  is  entitled  to  claim  In  another 
state,  where  It  is  doing  business,  equality 
of  treatment  with  Individual  citizens  in  re- 
spect of  the  right  to  sns  and  defend  in  the 
eourts,  is  a  question  which  the  exigencies 
of  this  case  do  not  require  to  be  definitely 
decided.  It  Is  sufllcient  to  say  that  the  re- 
quirement of  the  statement  mcDtioned  in 
I  12S3  of  the  statute  imposes  a  direct  bur- 
den on  the  plaintiff's  right  to  engage  in  in- 
terstate business,  and  therefore  ia  in  vio- 
lation of  its  constitutional  rights.  It  is  the 
established  doctrine  of  this  court  that  a 
state  may  not.  In  any  form  or  under  any 
guise,  directly  burden  the  prosecution  of  in- 
terstate business.  But  sucb  a  burden  is  Im- 
posed when  the  corporation  of  another  state, 
lawfully  engaged  In  interstate  commerce,  is 
required,  as  a  condition  of  ita  right  to  pros- 
ecute its  business  in  Kansas,  to  make  and 
file  a  statement  setting  forth  certain  facts 
which  the  state,  confessedly,  conld  not  con- 
trol by  legislation.  It  results  that  the  pro- 
vision as  to  the  statement  mentioned  in 
I  1283  must  fall  before  the  Constitution  of 
the  United  States,  and  with  It — according 
to  the  established  rules  of  statutory  con- 
struction— must  fall  that  part  of  the  tam« 
■ecd'on  which  provides  that  the  obtaining 
of  tbe  certificate  of  the  secretary  of  state 
that  such  statement  baa  been  properly  made 
shall  be  a  condition  precedent  to  the  right 
of  tbe  plaintiff  to  maintain  an  action  in 
the  oourta  of  Kansas.     Section  1283,  look- 

n  ing  at  the  object  for  which  it  was  enacted, 
^  most  be  regarded   as  an  entirety.     These 

*  porta  of  the  statute  are  so  connected  with 


and  dependent  opon  each  other  that  tba 
olauae  relating  to  actions  brought  in  tba 
courts  of  Kansas  cannot  be  separated  from 
the  prior  elawaa  in  the  same  aeetton,  r*- 
ferrlng  to  the  statement  to  be  filed  with 
the  secretary  of  state,  and  the  former  left 
in  force  after  tbe  latter  is  stricken  down 
aa  invalid.  Aa  the  elans*  aI>out  suits  In 
the  courta  of  Kansas  tapreaaly  referi  to  the 
prior  clause*  in  the  »am«  section  prescrib- 
ing the  statement  to  be  filed  with  the  see- 
retary  of  state,  the  clause  relating  to  onita 
would  be  meaningless  without  reference  to 
the  latter.  We  cannot  suppose,  from  the 
words  of  the  statuta,  that  the  legislature 
would  have  adopted  the  regulation  about  ao- 
tions  in  the  state  courts,  exoept  lor  the  pu^ 
pose  of  enforcing  tbe  prior  clause  in  the 
same  aectiou,  relating  to  the  statement  to 
be  filed  with  the  secretary  of  state.  The 
several  parte  of  tbe  section  are  not  capable 
of  separation  if  effect  be  given  to  the  legis- 
lative Intent  It  ia  well  settled  that  if  a 
statute  ia  in  part  unconstitutional,  the  whole 
statute  must  be  deemed  invalid,  if  the  parts 
not  held  to  be  invalid  ore  so  connected  with 
the  general  scope  of  the  statute  that  tbey 
cannot  be  separately  enforced,  or,  if  so  en- 
forced, will  not  effectuate  the  manifest  in- 
tent of  the  legislature,  In  Allen  v.  Louie- 
iana,  103  U.  B.  SO,  84,  28  L.  ed.  338,  319, 
this  court  referred  with  approval  to  what 
Chief  Justice  Sbaw  said  on  this  point  in 
Wsrren  v.  Chsrlestown,  2  Gray,  84.  He- 
ferring  to  the  rule  obtaining  in  coses  of 
statutes  in  part  constitutional  and  in  part 
unconstitutional,  that  eminent  jurist  said: 
"But,  if  they  are  so  mutually  connected  with 
and  dependent  on  each  other,  as  conditions, 
considerations,  or  compensations  for  each 
other,  as  to  warrant  a  belief  that  the  leg- 
islature intended  them  as  a  whole,  and  tliat, 
if  all  could  not  be  carried  into  effect,  th* 
legislature  would  not  pass  the  residue  In- 
dependently, and  some  part*  are  unconstltn- 
tional,  all  the  provision*  which  are  thus  de- 
pendent, conditional,  or  connected,  must 
fall  with  them."  See  alto  Poindexter  v. 
Greenhow,  114  U.  8.  270,  29  L.  ed.  18S,  S 
Sup.  Ct,  Rep.  003,  062;  Spraigue  v.  Thomp- 
*on,  lis  U.  8.  90,  30  L.  ed.  116,  6  Sup.  Ct. 
Bep.  988;  Huntington  v.  Worttien,  120  U.  S.  « 
97,  30  L.  ed.  688,  7  Sup.  Ct.  Rep.  4B9.  ^ 

•It  reauIU  that  as  the  part  of  f  1283  which  • 
relates  to  the  statement  to  be  died  with 
the  secretary  is  unconstitutional,  and  aa 
the  clause  In  the  same  section,  relating  to 
suits  In  the  state  court,  is  so  dependent  upon 
and  connected  with  that  part  a*  to  be  mean* 
inglesi  when  standing  alone,  the  section 
must  be  held  inoperative  in  all  Its  part% 
and  as  not  Iwing  in  the  way  of  the  enforce 
ment  In  any  state  court  of  competent  jnri*- 
diction  of  the  plaintiff's  right  to  a  jodC 
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ment  againat  the  defendant  for  tba  ■mount 
wmeeded  to  b«  due  from  him  to  the  Test- 
book  Company  under  hia  oontraet.  The 
jndgKLent  must  be  reveTaed  and  the  ea» 
remanded  for  further  proceedings  not  in- 
consistent  with  this  opinion. 

Mr.  Justice  Mood;-  heard  the  argument 
of  this  case,  participated  In  its  deeieion  in 
eoufereuce,  and  approves  tiie  reversal  of  the 
judgment  upon  the  grounds  stated  in  this 
opinion. 


GILBERT  BETTMAN,  Trustee  of  Hohraan 
A  Company,  Bankrupts,  and  Richard 
Frits. 

CORPORATTORB     (I     123*)    —   DHAUTHOMZKD 

Tbanbfxb  or  Stock— FoBOKBT. 

No  interest,  legal  or  equitable,  v»a  ac' 
quired  as  against  the  true  owner,  in  the 
absence  of  anv  laches  or  :iegligence  on  his 
part,  under  an  attempted  pledge  of  a  stock 
certificate  by  meane  of  a  forget!  power  of 
attorney  by  a  firm  of  brokers  who  held  the 
same  as  evidence  of  the  owner's  financial 
responsibility,  and  under  an  expresB  agree- 
ment that  it  was  not  to  pass  out  of  Uieir 
possession. 

[Bid.  Note.— For  other  cuea.  tM*  GorporaUoaa, 
Cent.  Die.  {  est;   Dae  Die  I  10.1 


[No.  128.1 


APPEAL  from  the  United  Btatea  arcuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  BUataining  the  title  of  the 
owner  of  a  stock  certiticats  as  against  a 
claim  founded  on  an  attempted  pledge  by 
means  of  a  forged  power  of  attorney  by  a 
bankrupt  partnership  which  held  the  same 
as  a  basis  for  credit,  and  under  an  express 
agreement  that  it  was  not  to  pass  out  of 
their  poBsession.     Affirmed. 

Bee  same  case  below,  87  C.  C.  A.  66,  159 
Fed.  91  e. 

et      Statement  by  Mr.  Justice  Harlan; 

r  •The  only  question  to  be  determined  in  this 
•ase  relates  to  the  ownership  of  fifty  shares 
of  preferred  stock  in  the  Philip  Carey  Man- 
ufacturing Company,  a  corporation  of  Ohio. 
On   or   about   Uay    13th,    190S,   Richard 


Frltc,  the  owner  of  such  sharee,  placed  th* 

certiflcate  tor  them  in  the  hands  of  a  mem- 
tier  of  the  partnership  of  Holnnan  &  Com- 
pany, brokers,  with  or  through  whom  Fritx 
had  some  dealings.  The  deposit  of  the  stock 
with  that  firm  was  upon  an  express  agreo- 
ment  that  it  was  to  be  held  by  them  oulj 
to  show  Fritz's  financial  responsibility,  and 
was  not  to  pass  out  of  their  poasession. 
There  was  no  change  in  the  terms  or  condi- 
tions of  that  contract.  The  certificate  wai 
in  the  name  of  Frits  Brothers,  and  was  thua 
indorsed : 

For  value  received,  I,  the  underaigued, 
hereby  sell  and  transfer  to  Richard  Frita 
fifty  shares  of  stock  within  mentioned  and 
described,  and  hereby  appoint 
true  and  lawful  attorney  irrevocable,  witli 
power  and  [of]  subetitution  to  transfer  said 
stock  on  the  boolca  of  the  company.  Wit- 
ness hand  and  seal  this  6th  day  of 
January,  IBOS. 

Friti  Brother*. 

Per  Otto  H.  Frits. 

Witness,  Max  Wintler. 

On  May  IGth,  190S,  without  the  Icnowledga 
or  consent  of  Fritc,  this  certificate  was 
pledged  by  Eolzman  A  Company  with  the 
Unity  Banking  &  Saving  Campany,  as  a 
substituted  security  for  a  note,  dated  March 
2lBt,  IBOS,  for  81D,DD0,  which  that  firm  had 
executed  to  the  bank,  ottier  security  of  sub- 
stantially the  same  value  being  withdrawn 
at  the  time  of  the  substitution.  That  trans- 
action bad  no  connection  with  any  dealing! 
by  Holzman  &  Company  for  or  on  behalf  of 
Friti. 

When  the  pledge  to  the  bank  was  mad«^ 
there  was  pinned  to  the  certificate  a  blank 
power  of  attorney,  purporting  to  have  been 
signed  May  13th,  1905,  by  Richard  Friti  in  ^ 
the  preBetice  of  RoBB   Eolzman,   the  activa  J< 
member  of  the  firm  ol*HolEman  k  Company.  " 
None  of  the  blanks  in  the  power  of  attor- 
ney were  then  filled  out,  and  the  only  writ- 
ing  on   the   paper   included   the   date,    tha 
name  of  Richard  Fritz  in  the  blank  for  the 
signature,  and  Ross  Holzman  in  the  blank 
for  the  attestation. 

Upon  the  petition  of  certain  creditors  of 
Holzman  i,  Company,  that  partaerahip  and 
the  individuals  composing  it  were,  on  July 
lat,  1905,  adjudicated  bankrupts  by  the  di^ 
trict  court  of  the  United  States  for  the 
southern  district  of  Ohio,  the  petition  char- 
ging that  the  act  of  bankruptcy  was  Dom- 
mitted  May  26th,  1905.  Boyden  was  tha 
first  trustee  in  the  bankruptcy  case.  Ha 
subsequently  resigned  and  was  succeeded  by 
Bettman.  The  case  wai  sent  to  a  referee  ia 
bankruptcy  to  take  such  further  proceed- 
ings as  might  be  d 
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Bleliard  FrltE  filed  In  the  buikrnptoy  pro- 
eeeding  a  elaim,  lupported  by  eM^rit,  that 
ha  owDBd  the  aertifle«ite  of  Btook  placed  with 
EolEmui  t  Compsnj,  and  whieh,  aa  aboTs 
atatod,  traa  aiterwards  pledged  by  that  firm, 
without  the  authority  or  knowledge  of  Fritz, 
with  the  Unity  Banking  ft  Saving  Company. 
He  neither  aigned,  nor  authorized  to  be 
signed  for  him,  the  blank  power  of  ■Xtomq' 
of  May  13th,  1S05,  and  his  name  to  that 
paper  woa  a  forgery.  It  doaa  not  appear 
who  committed  the  forgery.  But  at  the  time 
«f  tite  lieftring  ol  the  caae,  Bosi  Holzmai) 
waa  beyond  the  jurisdiction  of  the  court  and 
in  parta  unknown.    The  referee  ao  Btatad. 

The  relief  aought  by  Friti  waa,  among 
other  things,  an  order  requiring  the  deliT- 
•ry  to  him  of  the  above  stock  in  the  Philip 
Carey  Manufacturing  Company,  free  from 
the  elaima  of  all  the  parties. 

At  the  time  of   the  hearing  below,  the 

«ert{ficate  for  the  etoek  had  eonie  under  ike 

eontrol  of  the  eourt     Tba  Banking  ft  Sav. 

ing  Ctmipany  asserted  its  right  to  the  poa- 

seaalon  of  the  stock  and  to  retain  the  eei^ 

tifleata  therefor,  with  authority  to  apply  the 

P  prooeeds  of  the  sale  of  the  stock  on  the  loan 

U  for  whioh  it  had  l>een  pledged  to  the  banlc 

■    The  trustee  asked'ths  determination  of  tbe 

aontroversy  between  Richard  Fritx  and  the 

mannfaeturiog  company,  and  for  the  pro- 

teetian  of  the  Interests  represented  by  him 

aa  trustee.    He  contended  that  if  Fritz  did 

aot  sign  the  power  In  question,  ha  anthor- 

Iied  it  to  be  signed  for  him. 

The  cause  was  sent  to  a  referee  in  bank- 
mptey,  who  found  that  Richard  Fritz  bad 
never  dgned  the  above  power  of  attorney, 
nor  authorized  anyone  to  sign  it  for  him; 
that  he  was  the  owner  of  tbe  fifty  shares 
of  stock  represented  by  the  oertifloate;  aitd 
that  he  waa  entitled  to  tbe  possession  of 
tiieiB,  free  of  all  liena  and  interests,  either 
by  the  Unity  Banking  ft  Saving  Company 
or  of  the  trustee  in  bankrupt^.  "Hht  ref- 
•ree  thus  stated  his  conclusion  of  law  from 
de  facts  found  by  him:  "Where  F  deposits 
with  a  broker  a  certifleata  of  stock  belong- 
ing to  F,  and  in  bis  name,  without  any  in- 
dorsement or  power  to  execute  or  transfer 
of  said  stoek,  upon  an  agreement  that  said 
atodc  is  to  be  held  by  said  broker  as  an  svl' 
denee  of  F's  financial  responsibilify  only, 
and  is  not  to  leave  tiie  broker's  poeseasion, 
•ad  the  broker  pledges  said  certificate  to  a 
bank  as  securi^  upon  a  note  of  the  broker 
for  money  loaned  l^  the  bank  to  tbe  broker 
for  general  use  of  the  broker,  the  bank  holds 
said  eertifleate  nibjeot  to  all  the  oonditions 
of  the  original  deposit  by  F  with  tbe  broker, 
and  P  Is  not  estopped  to  claim  title  to  said 
oertifiaato  as  against  the  bank  by  the  mare 
pladug  of  said  eertifleate  In  the  hands  of 
tts  broker,  or  the  further  fact  that,  iu  the 


course  of  dealings  between  F  and  the  broker, 
large  balances  have,  at  various  times,  been 
owed  by  F  to  the  broker,  when  it  appeara 
that  no  demand  for  the  payment  of  said 
balances  was  made  upon  F,  or  notice  served 
upon  him,  changing  the  conditions  of  the 
deposit  of  said  stock,  and  further,  that,  at 
the  conclusion  of  the  dealings  between  P 
and  the  broker,  F  is  a  creditor,  and  not  a 
debtor,  of  said  broker." 

This  order,  upon  t>eing  brought  before  tbe 
court    in    bankruptcy    for    review,   was   af- 
firmed.    The  case  was  Uien  carried  t?  ap-  ^ 
peal  to  the  circuit  court  of  appeals,  which  n 
affirmed  the*  decree  of   tbe  distriet  court.  • 
Only  tbe  Unity  Banking  ft  Saving  Company 
appealed  to  tills  court 

Hessra.  Constant  Sontbwortli  and  Loo- 
ia  J.  Dolle  for  appellant. 

Ur.  Tbeodore  Horstman  for  appellM 
Frita.  ^ 

*Mr,  Justice   Harlnn,   after  stating  the* 
eaae  aa  above,  delivered  the  opinion  of  the 

BrieQy  outlined,  tbe  eaae,  as  disclosed  by 
the  above  statement,  is  this:  Tbe  certificate 
of  stock  in  the  Carey  Manufacturing  Com- 
pany waa  placed  In  the  posseaslon  of  Holi- 
man  ft  Company  under  an  express  agreement 
that  it  should  not  go  out  of  their  poesea- 
sion, but  be  beld  simply  for  Hie  purpose  of 
showing  Fritz's  financial  responsibili^i 
that  Eolzmaa  ft  Company  had  no  authority 
to  pledge  tJie  stock  with  the  Unity  Banldng 
ft  Saving  Company  aa  seonrity  fOr  tbe  pay- 
ment of  their  Individual  note  for  {10,000  to 
that  institution;  that  t^e  pledging  of  the 
stodc  with  the  bank  by  Holzman  ft  Company 
was  without  Fritz's  knowledge;  that  his  sig- 
nature to  the  blank  power  of  attorney  was 
unauthorized  by  him  and  waa  a  forgeiyt 
that  Fritz  did  not,  by  anything  said,  don«^ 
or  omitted  by  him,  Iwd  the  bank  to  believe 
that  he  bad  executed  such  power  of  a^tomqy, 
or  had  autborized  anyone  to  do  so  for  himt 
and  that  he  never,  in  any  way,  ratified  the 
forgery  of  his  name,  or  approved  the  pledg- 
ing of  the  stock  to  the  Unify  Banking  ft 
Saving  Company  for  the  individual  debt  of 
Holzman  ft  Company.  m 

•  In  view  at  these  facta, — which  the  referee  • 
as  well  aa  the  district  and  circuit  courts  of 
appeals  correctly  held  to  have  been  estab- 
lished by  the  evidence, — it  would  seem  nn- 
neeessary  to  cite  authorities  to  show  that, 
as  between  the  bank  and  Fritz,  tbe  bank 
did  not  acquire  any  Interest,  legal  or  equi- 
table, in  the  stock  represented  by  the  certifi- 
cate placed  in  the  possession  of  Holzman  'ft 
Company  under  the  circumstances  stated. 
The  bank  no  doubt  railed  upon  the  Integrlfy 
of  that  Bnn,  and  aeted  in  tha  belief  tte* 
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Frit!  hkd  in  fact  signed  Vb*  bUnk  pover  of 
•ttorney  or  authorized  it  to  Iw  ligaei  for 
Um.  But  tliat  belief  was  not,  aooording  to 
the  eTidetiee,  auperioduoed  by  aoTtbing  amlA, 
dan«^  or  omitt«d  by  Fritc  He  wai  not 
ehsrgeable  nith  laehe*  or  negligence.  The 
bulk,  bAvlng  elected  to  rely  upon  Hoitman 
ft  Company,  must  stand  th«  consequence*. 
It  cannot  say  that  it  was  misled  by  Fritz 
to  its  prejudice.  It  could  not,  therefore, 
na  between  iteelf  and  Frits,  take  anything 
In  Tirtoe  of  the  forgery.  At  against  the 
true  owner,  a  right  of  property  ca.nuot  be 
acquired  by  means  of  a  forged  wT[tt«n  in- 
■tniment  relating  to  such  property.  Tbia 
it  tia  general  rule.  An  exception  to  the 
rule  arises  where  the  owner  by  laches,  or 
bj  culpable,  gross  negligence,  or  by  remain- 
ing silent  when  he  should  speak,  has  in- 
'ducod  another,  proceeding  with  reasonable 
ontlon,  to  act  with  reference  to  the  prop- 
«rt;,  in  the  belief  that  the  instrument  was 
genuine,  or  would  be  so  recognized  by  the 
owner.  In  such  cases,  the  owner  would  be 
Equitably  estopped  to  nly  upon  the  tact  of 
forgery,  as  against  the  person  who  was  mis- 
led by  hit  conduct.  There  are  no  facts  In 
this  ease  from  which  could  arise  an  eicep- 
tloD  to  the  general  rule. 

Nor,  in  view  of  the  facts,  need  w»  follow 
the  example  of  counsel  and  enter  upon  an 
•zamination  of  the  cases  bearing  on  the 
general  inquiry  as  to  the  circumstances  un- 
der which  a  broker  who,  by  the  act  of  the 
owner,  comes  into  the  lawful  possession 
of  a  stock  eerttflcate, — but  without  the  legal 
_  title  having  been  transferred  to  him, — may 
m  retain  the  certificate  as  security  for  any 
•*  balance  ascertained  upon  eettlement  doe^him 
on  account  of  dealings  for  or  on  behalf  of 
•ueh  eustomer.  We  say  this  because  it  ap- 
pears and  it  is  to  found,  that,  at  the  close 
of  the  busineai  transacted  by  Holxman  & 
Company  for  Frits,  the  latter  was  a  cred- 
itor, not  a  debtor,  of  that  firm. 

In  any  aspect  In  which  ths  ease  can  be 
properly  viewed,  and  for  the  reaaons  ttated, 
the  judgment  nistainfDg  Fritz's  claim  to  the 
stock    and   certificate  in   question  must  be 


(m  n.  8.  TL) 

J.  W.  FRELLSEN  k  COMPANY,  a  Part- 
nenhlp  Composed  of  Joseph  W,  Frellsen 
and  Jamea  D.  Hill,  Plffs.  In  Err., 

A.  W.  CRANDEIX,  Register  of  tite  State 
Land  OlDce,  et  aL 

POBUO    LiWDa    fl    1B2*)-^ATB    Lamd»- 

ATOiDuaoB  QT  Pamkt— Who  Mat  Ob- 

htenta  from  a  state  for  its  public  lands, 
rfmM]  br  the  proper  officers,  and  in  due 
St^to  i«v«y  the  title  of  thertatotoae 


patentees,  are  not  subjects  of  Individual 
attack  as  improperly  Issued  because  the 
land  scrip  accepted  by  the  ttate  in  lieu  of 
the  purchase  price  waa  not  legally  receiv- 
able  for  the  lands  in  question,  but  such 
patenU  can  be  set  aside  only  in  judicial 
prooeedingt    inttituted    on    behalf    of    the 

IDd.  Not*.— Tor  other  caaM,  tee  Pnblla  LanSs, 
I>W!.  DlK.  I  lO.*] 

[No.  129.] 

Argued  KmhA  7,  S,  1910.     Dedded  April 
4,  1910. 

IN  ERROR  to  the  Suprone  Court  of  the 
State  of  Louisiana  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Faritb  of  East  Baton  Rouge, 
that  state,  refusing  an  Injunction  to  iv 
strain  the  atate  officers  from  confirming  the 
rights  of  holders  and  owners  of  patents  an4 
certificates  of  entry  Isausd  for  scrip  not 
legally  receivable  in  payment  therefor.    Af- 

Bee  sape  eate  below,  180  La.  71S,  it  Bo. 
SE8. 

Statement  by  Mr.  Chief  Justice  Pnller: 
Congress,  by  an  act  entitled,  "An  Aet  to 
Aid  the  State  of  Louiuana.  in  Draining  ths 
Swamp  Lands  Therein,"  approved  Marcdi  2, 
1640  (9  StAt.  at  L.  3SZ,  chap.  87],  grutsd 
to  that  atate  "the  whole  of  those  swamp  and 
overflowed  lands"  in  her  borders,  "which 
may  be  or  are  found  unfit  for  cultivation." 
See  alto  9  SUt.  at  L.  619,  chap.  84.  In  1880, 
the  general  astembly  of  the  state  td  Louisi- 
ana, t^  an  aet  known  at  "act  23  of  1880," 
approved  March  8,  ISBO  (La.  Laws  1880,  p. 
2C),  authorised  the  governor  of  the  state 
to  institute  proceedings  to  reeover  all  of 
those  lands  not  already  eonveyed  to  the 
itate,  or,  if  Improperly  failed  to  be  eon- 
veyed, their  value  in  money  or  government  g 
torip,  "provided,  that  the  state  shall'incur  ■ 
no  cost  or  expense  in  the  prosecution  of  the 
said  claims  other  than  an  allowance  to  be 
made  by  the  governor  out  of  the  lands,  mon- 
ey, or  scrip  that  may  be  reeorered."  On 
March  20,  1880,  the  governor  made  a  eon- 
tract  with  John  McEnery  to  recover  from 
the  United  HUtea  the  nnconvayed  balane* 
of  the  landa,  or  their  value  in  money  or 
scrip,  and  agreed  to  pay  him  "60  per 
centum  of  the  lands,  money,  or  saulp 
reeorered,  to  be  p^d  ae  provided  in 
said  set  23."  It  also  provided:  "Whero 
lands  in  kind  are  recovered,  the  eompenea- 
tion,  as  aforesaid,  of  the  said  MeBnery,  shall 
be  represented  In  scrip  or  eertjficates,  to  be 
iMued  by  the  register  of  the  land  otRoe  of  the 
state,  and  loeatable  upon  any  lands  owned 
by  the  stAte."    A  lants  amount  of  lands 
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wars  rMoramd,  uid  tha  register  of  tha  atftto 
lud  office  iMued  to  John  McEnerj  oertifl- 
««t«a  in  tamu  nikde  loOiUlile  upon  uij  va- 
nnt  land  granted  to  tha  atata  by  the  act 
of  Congiesa  heratofora  rafarred  to.  Theaa 
aertificatea  were  aold  uid  kiaigned  by  Me- 
Enery,  and  hli  aaiigneea  located  tham  upon 
pnblia  landa,  toma  of  which  had  not  been  ra- 
eorered  by  McEnery  under  hia  contract.  To 
■ama  of  the  auig;nBea  patents  ware  there- 
after lisusd,  while  othera  held  simply  certifl- 
eataa  of  locaUon.  By  aet  106  of  136S  (La. 
LaWR  1688,  p.  171],  aet  23  of  1880  was  re- 
pealed, and  by  S  2  of  the  repealing  aet  It 
waa  provided  "that  tha  act  or  agreement 
made  between  Loui*  A.  Wlltz,  gorernor  of 
the  atata,  and  John  MeEnaiy,  made  March 
SO,  1B80,  purporting  to  be  nnder  tha  au- 
thor!^ of  said  act  No.  23,  ia  hereby  abro- 
gated and  terminated."  liiiB  repealing  act 
took  effect  January  1,  1889.  By  act  No. 
12fi,  approved  July  8,  1902  {La.  Laws  1902, 
p.  208),  it  waa  provided  that  tha  awamp 
and  overflowed  landa  donated  by  Congreai  to 
the  atata  ahould  be  subject  to  entry  and  sale 
at  tha  rata  of  VLSO  per  acre.  On  July  T, 
1006,  the  legialature  passed  aet  No.  35  of 
1906  (La.  Laws  1906,  p.  141),  declaring 
'^at  preseut  hoMara  and  owners  of  patents 
for  public  lands,  issued  by  tiie  state  of 
Louisiana,  their  heirs,  aasigneea,  or  trana- 
feraaa,  shall  be  confirmed  as  applicants  for 
n  said  lands,  fr«n  the  date  of  tba  isauanca  of 
t  said  patents,  where  tha  said  patenta'ware 
not  paid  for  In  money,  but  were  paid  for 
by  oertiftcatea  or  warrants  for  scrip,  which 
wan  not  legally  receivable  In  payment  for 
neh  patents,  and  authorizing  such  present 
boldera  and  owners,  their  heirs,  aaei^^ees, 
or  tranalereea,  of  said  patents,  to  validate 
•nd  perfect  their  title  to  the  lands  covered 
by  said  patents,  or  to  any  part  or  subdivi- 
sion of  snah  lands,  within  one  year  from 
data  of  passage  of  this  set,  by  paying  there- 
for. In  cash,  the  price  of  ll.GO  per  acre." 
Tha  act  further  provided  that  upon  payment 
of  snch  amount  "the  said  patents  shall  be 
valid  and  legal  for  all  purposes,  as  if  pay- 
ment therefor  had  been  made  in  cash  at  the 
date  of  their  isauance." 

Petitioners,  claiming  that  the  location  of 
these  eartifleatea  upon  lands  not  recovered 
by  McEnery,  and  the  issuance  of  patents 
therefor,  were  illegal,  tendered  on  March  28, 
1006,  to  the  proper  ofDcers,  tl.90  per  acre 
for  a  large  body  of  lands  which  were  cov- 
•red  by  these  certifleates  and  patants.  They 
demanded  that  warrants  should  be  Issued  to 
tliem  for  the  lands,  which  was  refused. 
July  11,  1006,  they  filed  their  petition  In 
tba  twenty-second  judicial  district  eonrt  for 
the  parish  of  East  Baton  Rouge,  state  of 
Loviaiana,  averring  that  they  ware  tha  flrat 
■ad  only  applicants  for  said  lands  under  the 


provisions  of  said  aet  No.  IZS  of  190Z,  or  ot 
any  other  law  of  the  state  since  the  date 
of  the  isauanoe  of  said  illegal  certiflcatea 
and  patants,  and  that,  by  making  the  legal 
tender,  they  became  vested  with  tha  right 
to  acquire  said  lands. 

The  district  court  sustained  tha  exception 
of  no  causa  of  action,  and  entered  judgment 
dismissing  the  suit  This  Judgment  was  aJ- 
firmed  by  the  supreme  court  of  the  atata 
(120  La.  712,  45  So.  658),  and  from  that 
court  was  brought  here  on  writ  of  error. 

Uessrs.  P.  H.  Hllner  and  H.  O.  Morgan 

for  plaintiSa  in  error. 

Uessrs.  J.  Blanc  Monroe,  R.  G.  Pleas- 
ant, A.  P.  Pnjo,  Bernard  Titcbe,  Lei  and 
H.  Uoss,  Wynne  O.  Sogers,  C.  D.  Moss,  C. 
A.  McCoy,  R.  L.  Knox,  E.  D.  Miller,  Harry 
H.  Hall,  Monte  M.  Lemann,  and  Walter 
Quion  for  defendants  In  error. 

*Hr.  Chief  Justice  Pnller  delivered  the  ■ 
opinion  of  the  oourt,  after  reading  the  fol* 
lowing  memorandum : 

This  opinion,  including  the  preliminary 
statament,  was  prepared  by  our  Brother 
Brewer,  and  had  been  approved  before  hla 
lamented  death.  It  was  recirculated  and 
again  agreed  to,  and  Is  adopted  aa  the  opin- 
ion of  tha  court. 

Petitioners  contend  that  hj  their  tender 
they  made  a  contract  with  the  state  for  ■ 
conveyance  of  the  lands  in  controvenyj  that 
this  contract  waa  broken,  and  that  they 
were  deprived  of  their  rights  therenoder  \iy 
the  legislation  of  tha  state  and  the  actloa 
of  its  officers  in  pursuance  thereof;  that  thn* 
a  Federal  question  arises  under  art.  1,  f 
10,  of  the  Constitution  of  tha  United  States, 
which  forbids  a  state  to  pass  a  "law  im- 
pairing the  obligation  of  contracts."  Their 
argument  Is  brielly  this:  Tie  lands  were 
not  obtained  by  McEnery  under  his  contract 
with  the  state;  the  statute  authoridng  that 
contract  provided  that  his  payment  should 
be  solely  out  of  the  lands  obtained  by  Um 
from  tba  United  States.  Notwithstanding 
this  limitation,  cartifleate*  were  issued  to 
him  authoriiing  location  upon  any  hcnds  in- 
cluded within  the  grant  of  Congress  by  the 
act  of  1819,  and  they  were  in  fact  Toeated 
upon  the  lands  In  controversy, — lands  whlab 
were  not  obtained  by  McEnery;  that  this  h^ 
cation,  even  when  followed  by  patent,  did  not 
segT^ate  these  lands  from  the  public  dto- 
main  of  the  state,  and  they  remained  thara^ 
fore  open  to  purchase  by  anyone  complying 
with  tha  statutes;  that  petitioners  ware  tha 
first  and  only  parties  who  tendered  to  the 
state  the  prescribed  price;  that  Uiarehy  thej 
acquired  a  vested  right  to  a  eonveyana* 
by  the  sUte  of  tha  Iqpd  UUe. 
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Bnt  it  U  not  oontended  that  the  p«t«iits 
w«T«  not  signad  hy  the  proper  offloera  and  In 
duo  form  to  oaattj  the  title  of  the  itate  to 
Uw  pateiiteei.  It  is  not  luggeited  that  Me- 
Enery  received  Kiy  greater  amount  of  lands 
than  lie  wae  entitled  to  receive  under  hia 
t  eontraet,  and  ft  doei  not  appear  from  the 
>  record  that  the  patcnta,  on  tbelr  face,  dis- 
closed Kay  invalidi^  in  the  title  conveyed. 
While  an  examination  of  the  records  would, 
if  the  facU  stated  in  the  petition  are 
traa,  show  that  they  were  improperlj  issued, 
jret  this  eonld  be  aacertained  onlj  bj  looking 
beyond  the  face  of  the  patent.  Now,  vhsth- 
•r  the  patents  were  wrongfully  issued  or 
eonld  be  set  aside  waa  a  matter  to  be  settled 
between  the  state  and  the  patentee.  The 
state  undoubtedly  received  something,  for  the 
acceptance  of  every  McEnery  certificate  re- 
leawd  the  state  pro  tanto  from  its  obligation 
nnder  the  contract  to  McEnery.  Whether 
it  ahould  remain  satisfled  with  that  payment 
or  not  was  for  the  state  to  determine.  If 
It  were  not  satisfied.  It  could  take  proper 
proceedings  to  set  aside  the  patent,  but  no 
Individual  was  autluniced  to  act  far  the 
*Ut«. 

Hie  rule  In  retpeot  to  the  administration 
of  the  public  dom^B  of  the  United  States  is 
well  aettbd.  In  Doolan  v.  Carr,  lES  U.  B. 
618,  024,  SI  L.  ed.  844,  846,  8  Sup.  Ct  Sep. 
1228,  1231,  Mr.  JusUoe  Miller  said: 

'TThere  ta  no  question  a*  to  the  principle 
that  where  the  offloers  of  the  government 
have  issued  a  patent  in  due  form  of  law, 
which,  on  its  face,  I*  sufficient  to  oonvey 
the  title  to  the  land  described  In  it,  such 
patent  la  to  be  treated  as  valid  in  actions 
at  law,  as  distinguished  from  suits  in  equity, 
■abject,  however,  at  aU  times,  to  the  in- 
quiry whether  such  officers  had  the  lawful 
authority  to  make  a  conveyance  of  the  title. 
Bnt  if  those  officers  acted  without  authority, 
if  the  land  which  they  purported  to  convey 
bad  never  been  within  their  control,  or  had 
been  withdrawn  froni  that  control  at  the 
Ijme  they  undertook  to  exercise  such  au- 
thorl^,  then  their  act  was  void, — void 
for  want  of  power  in  them  to  act  on  the  nb- 
ject-matter  of  the  patent,  not  merely  void- 
able; in  which  latter  case,  if  the  elrcum- 
■tances  Justified  such  a  decree,  a  direct  pro- 
ceeding, with  proper  averments  and  evi- 
dence, would  be  required  to  establish  that 
it  waa  voidable,  and  should  therefore  be 
avoided." 

In  Hastings  &  D.  R.  Co.  v.  Whltnev,  132 
U.  8.  3BT,  363,  33  U  ad.  363,  366,  10  Sup. 
I;  Ct  Ttep.  112,  114,  Mr.  Justice  Lamar,  who 
■  had  been  Secretary  of  the*Interior,  discussed 
tlie  question  of  a  homestead  entry,  and,  aft- 
er referring  to  Kansas  P.  E.  Co.  v.  Dun- 
mayer,  US  U.  8.  S2B,  28  L.  ed.  1122,  6  Sup. 
Ct  Bep.  S6S,  added! 


"Counsel  for  plaintiff  ia  error  eontcnda 
that  the  case  just  cited  hss  no  application 
to  the  one  we  are  now  considering,  the  dif- 
ference being  that  in  that  case  the  entry  ex- 
isting at  the  time  of  the  location  of  the 
road  was  an  entry  valid  in  all  respects, 
while  the  entry  in  this  case  waa  invalid  on 
its  face  and  in  its  inception;  and  that  this 
entry,  having  been  made  by  an  agent  of  the 
applicant,  and  baaed  upon  an  affidavit  which 
failed  to  show  the  settlement  and  improva- 
ment  required  by  law,  was,  on  its  faoe,  not 
such  a  proceeding  in  the  proper  land  office 
as  could  attach  even  an  inehoate  right  to 
the  land. 

"We  do  not  think  this  eontantion  can  be 
maintained.  Under  the  homestead  law  three 
things  are  needed  to  be  done  in  order  to  con- 
stitute an  entry  on  public  lands.  ...  It 
either  one  of  these  integrsj  parts  of  an  en- 
try is  defective,  that  is,  if  the  affidavit  be 
insufficient  In  Ita  showing,  or  if  the  applica- 
tion itself  is  informal,  or  If  the  payment 
is  not  made  In  actual  cash,  the  register  and 
receiver  are  justified  in  rejecting  the  appli- 
cation. But  if,  notwithstanding  these  da- 
fecta,  the  application  is  allowed  by  the  land 
officers,  and  a  certificate  of  entry  ia  delivered 
to  the  applicant,  and  the  entry  is  made  of 
record,  such  entoy  may  be  afterwards  can- 
celed on  account  of  these  defects  1^  the  Com- 
missioner, or,  on  appeal,  by  the  Secretary 
of  the  Interior;  or,  aa  is  often  the  practice^ 
the  entry  may  be  suspended,  a  bearing  or- 
dered, and  the  party  notified  to  show  bj 
supplemental  proof  a  full  ctnnpiiance  witb 
the  requirements  of  the  Department;  and  on 
failure  to  do  so,  the  entry  may  then  be  can- 
celed. But  these  defects,  whether  they  be  of 
form  or  substance,  by  no  means  render  the 
entry  absolutely  a  nullity.  So  long  as  It 
remains  a  subsisting  entry  of  record,  whose 
legality  has  been  passed  upon  by  the  land 
authorities,  and  their  action  remains  un- 
reversed, it  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  do 
main,  and  therefore  precludes  it  from  sub- 
sequent granta."  <* 
•  In  Se  Bmblen,  161  U.  8.  52,  66,  40  U  ed.  • 
613,  616,  16  Sup.  Ct.  Bep.  487,  48S,  Mr.  Jus- 
tice Gray  thus  stated  the  law; 

"After  the  patent  has  once  been  issued, 
the  original  contest  is  no  longer  within  the 
jurisdiction  of  the  Laud  Deparbnent.  The 
patent  conveys  the  legal  title  to  the  patentee, 
and  cannot  be  t«voked  or  set  aside,  except 
upon  judicial  ptoeedinga  instituted  in  bs- 
half  of  the  United  SUtea.  The  only  remedy 
of  Emblen  Is  by  bill  in  equity  to  charge 
Weed  with  a  trust  in  bis  favor.  All  tbia  la 
clearly  settled  by  previous  deeirione  of  tUi 
court,  including  some  of  those  on  which  tha 
petitioner  most  reliea.  Johnson  v.  Towslcy, 
13  Wall.  72,  20  L.  ed.  4Sfi;  Moore  v.  BoU- 


oy  Google 


IMS. 


WILLIAHB  V.  ASKAKSAS. 


bina,  SB  U.  B.  530,  M  L.  ad.  848;  HMq^Mi 
T.  Friftbis,  101  U.  S.  47S,  2S  li.  ed.  800 ;  St. 
Louis  Smelting  &  Ref.  Co.  t.  Kemp,  104  U. 
B.  S36,  26  L.  ad.  87G;  St«el  t.  St.  Ltmla 
SmelUng  ft  Eef.  Co.  100  U.  S.  447,  27  L.  ed. 
226, 1  Sup.  Ct.  Sep.  3891  Monroe  Cattle  Co. 
V.  Becker,  147  U.  S.  47,  37  L.  ed.  72,  13 
8np.  Ct.  Rep.  217;  Turner  r.  Skwjvt,  ISO 
V.  8.  678,  686,  37  L.  ed.  1180,  llSl,  14  Sap. 
Ct  B*p.  192.- 

See  alM  Mo&GcIimI  *.  Mnrpli;,  197  U.  a 
tM.  811,  49  L.  ed.  706.  760,  2S  Sup.  Ct  Hep. 
400. 

ObriouBlj,  In  tbU  cms  the  enpreme  eonrt 
of  Lonisiuik  followed  the  prBotice  obtain- 
ing in  respect  to  the  public  land*  of  the 
United  State*.  But  If  It  had  not,  and  had 
deelared  simply  the  law  of  the  state  of 
Louisiana,  its  decision  would  doubtless  be 
eontfolliag  on  this  eonrt)  for,  in  the  matter 
of  the  sale  and  eonTBTanoe  of  lands  belong- 
ing to  the  public,  no  one  state  la  obliged  to 
follow  the  l^slation  or  deciaiout  of  anoth- 
er state,  or  even  thoee  of  the  United  States, 
tntt  may  administer  its  public  lands  In  any 
way  that  it  eees  fit,  so  long  as  it  does  not 
eonfiiet  with  rights  guaranteed  by  Om  Con- 
■Utntion  of  the  United  SUtes. 

Counsel  critieiie  the  opinion  of  the  su- 
preme court  of  Louisiana,  in  that  it  speaks 
•f  all  the  lands  as  ha-ving  gone  to  patent, 
while  it  is  said  in  the  petition  that  some 
<d  the  assignee*  "stood  upon  the  oertificates." 
Whether  the  language  of  tlie  petition  teoh- 
nieally  justifies  the  eouatruction  placed  upon 
it  by  the  supreme  court  of  the  state  is  imma- 
terial. Certainly,  there  is  no  naming  of  any 
•ingle  tract  as  eovered  by  certificate  alone, 
and  not  patented,  and  if  any  tract  was  held 
S  under  a  certificate  of  location,  it  was,  within 
the  scope  of  tbe*niling  of  the  supreme  court, 
not  subject  to  other  entry  or  purchase. 

We  see  no  error  in  the  ruling  of  the  Su- 
preme Court,  and  its  judgment  la  affirmed. 


STATE  OF  ARKANSAS. 
CoRSTiTUTioitAi.  Law  <|  298*)— Dm  Pbo- 

CEss  or  Law— PROBiBinna   Dbuuiciho 

OR  Gabbixi'i  PBBUieKa. 
1.  The  prohibition  against  drumming  and 
■olieitin^  business  or  patronage  upon  rail- 
way trains  and  premises  of  common  car- 
riers, which  is  madt  by  Arlc.  act  April  30, 
1007,  does  not  ofFend  against  the  due  proc- 
eei  of  law  clause  of  the  Federal  Constitu- 
tion. 

raa.  Note.— For  otber  aasM, 
Law.  Dec  Dlf.  |  US.*] 


2.  Hotels,   lodging  hooaea.   eating  hoiuaa, 


or  other  medical  pra«titi  oners, 
singled  out  by  Ark.  act  of  April  30,  1807, 
sa  the  business  and  professions  to  wfaieh 
should  be  made  applicable  the  prorisions  of 
that  statute  forbidding  the  drumming  or 
solicitation  of  business  or  patronage  on 
railway  trains  and  premises  oi  common  car- 
riers, without  making  such  statute  invslid, 
as  denying  the  equal  protection  of  the  laws 
to  the  bUHinesa  and  professions  mentioned. 

[BM.  Note.— For  other  euti,  met  Oonstltntlonal 
Law.  Deo.  Dla-  |  Ka.-] 

[NOL  IBS.] 

Argued  and  submitted  March  11.  IBIO.    Da- 
dded  April  4,  ISIO. 

IN  ERROR  to  tbe  Snprema  Court  of  tba 
State  of  Arkansas  to  rerlew  a  jud^ 
ment  wUdi  affirmed  a  judgment  of  tbe 
Circuit  Court  of  Oarland  County,  in  that 
state,  eonvicting  a  twarding-houaa  keeper 
of  drumming  and  soliciting  patronage  upon 
a  railway  train.    Affirmed. 

See  same  eaaa  below,  8S  Ark.  404^— 
I.JLA.{N.S.)  — ,  122  Am.  St  Bap.  47.  108 
B.  W.  838. 

Tha  facts  ara  stated  in  the  opinion. 

Messrs.  Ckiorge  B.  Roae,  U.  H.  Rosa,  W. 
E.  Hemingway,  D.  H.  Cantrell,  and  J.  P. 
Loughborough  for  plaintiff  In  error. 

Messrs.  Hal  Ii.  Norwood,  WllUam  T, 
Klrbjr,  and  O.  A.  Cunningham  for  defanih 
ant  in  error. 

*Mr.  Chief  Jnstioe  FoUor  deHvend  tha  * 
opinion  of  the  eonrt; 

Plaintiff  in  error  was  eonvleted  for  tI^ 
latlng  a  statute  of  the  state  of  Arkansas,  en* 
titled,  "An  Act  for  the  Protection  of  Paa- 
sengers,  and  for  the  Suppression  of  Drum- 
ming and  Solidting  npon  Railroad  Traina  g 
and  upon  the  PremiBca  of  Common*Carriera,"  ■ 
approved  April  30,  1007. 

Tbe  Ist  and  2d  aectlona  of  that  act  are  aa 
follows; 

"Sec.  1.  That  It  shall  be  unlawful  for  any 
person  or  pers4His,  except  aa  hereinafter  jvo- 
vided  in  )  2  of  this  act,  to  drum  or  ■olicjt 
bnsineas  or  patronage  for  any  hotel,  lodging 
house,  eating  house,  bath  house,  phyaioian, 
masseur,  surgeon,  or  other  medical  practi- 
tioner, on  the  trains,  cars,  depots  of  any 
railroad  or  oonunon  carrier  operating  or 
running  within  the  state  of  Arkansas. 

"Any  person  or  persons  plying  or  attempt- 
ing to  ply  said  vocation  of  drumming  or 
soliciting,  except  aa  provided  In  g  2  of  this 
act,  upon  the  trains,  ears,  depots  of  laid 
railroads  or  common  carriers,  shall  ba 
deemed  guil^  of  a  misdemeanor,  and  npon 
eouTiction  thereof  shall  be  punished  l^  a 
fine  of  not  lea*  than  Utif  ($60)   nor  mora 
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"Bee.  2.  That  It  tbMil  be  unlawful  for  Miy 
nulroad  or  common  eurier  operating  »  line 
within  tha  stata  of  Arkaiu&t  knowingly  to 
parmit  iti  trkiiu,  cara,  or  depot«  within  the 
itftt«  to  be  iiHd  bj  any  person  or  pertonB 
for  drimuniiig  or  (oliaiting  builneu  or  pa- 
tronage for  any  hotel,  lodging  hooM,  eating 
hoiue,  bath  bouie,  phf  aieian,  maueur,  enr- 
gecm,  or  other  medical  practitioner,  or  dmin- 
nting  or  soUeiting  for  any  busineis  or  pro- 
feaaion  whatsoever;  except,  tba.t  it  maj  be 
lawful  for  railroad!  or  common  earriera  to 
permit  agent*  of  tranafer  companies  on  their 
trajns  to  checlc  bs^gaga  or  provide  trani- 
fera  (or  paaaangera,  or  for  persona  or  eorpo- 
rationa  to  sell  periodlcs-la  and  such  other 
articles  as  are  naually  sold  by  news  ageDclea 
for  tha  convenience  and  accommodation  of 
said  passenger*. 

"And  it  shall  ba  tba  du^  of  the  aondoo- 
tor  or  paraon  in  charge  of  the  train  of  any 
railroad  or  aommon  carrier  to  report  to  the 
{voseoutjog  attorney  any  peraon  or  persons 
fonnd  violating  any  of  the  provisions  of  this 
aet^  and  upon  a  wilful  failure  or  neglect  to 
report  any  auoh  person  or  persona  known 
g  to  be  violating  the  provisions  ol  this  act 
•  faj  drummingaor  soliciting,  said  conductor 
or  other  penon  in  charge  of  such  train 
■hall  be  deemed  gutlty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined 
not  lass  than  fifty  nor  more  than  one  bun- 
died  dollars." 

TtK  ease  waa  tried  upon  the  following 
■graod  statement  of  facta: 

"Tb*  defendant  haa  for  six  year*  been 
keeping  a  boarding  house  in  the  dty  of  Hot 
Bpringa,  and  was  keeping  the  aame  on  the 
10th  day  of  December,  1907,  when  he  ut- 
tered ft  train  of  the  Little  Rock  k  Hot 
Bpringa  Western  Railway  Company,  while 
running  in  the  county  of  Garland  and  state 
of  Aiicansaa,  and  solfeitad  and  drummed  the 
pMaeng«rs  on  aald  train  to  induce  them  to 
wnne  to  hia  said  boarding  house  to  ttoard 
during  their  eojoum  in  said  eity;  and  said 
defendant  was  so  engaged  in  drumming  and 
soliciting  upon  said  train  when  he  was  ar- 
rested. He  had  pUd  hia  fare  aa  a  passenger 
on  said  train,  and  was  riding  as  such  pas- 
senger while  engaged  in  dramming  and  so- 
liciting." 

Plaintiff  In  error  challenged  the  act  a* 
unconstitutional  on  the  grounds  that  ft  de- 
prived him  of  liberty  and  property  without 
due  process  of  law,  and  also  of  the  equal 
protection  of  tha  law  guaranteed  by  the 
14th  Amendment. 

Tha  principles  that  govern  this  caae  have 
been  settled  l^  very  many  adjudications  of 
thl*  eonrt  They  ware  snlBelently  set  forth 
.  Arkansas,  til  U.  &  US,  6S 


L.  mL  SIO,  SO  Sup.  Ct  Bep.  2M,  In  whfiA 
a  statute  making  it  unlawful  for  mine  ow»> 
era  employing  ten  or  more  men  underground 
in  mining  coal  and  paying  therefor  by  tha 
ton  mined,  to  screen  tha  ooal  before  it  waa 
weighed,  waa  held  valid;  and  alao  that  It 
waa  not  an  unreasonable  classification  to 
divide  eoal  mines  into  thoee  where  less  than 
ten  miners  were  employed  and  those  wheiv 
more  than  that  number  were  employed,  and 
that  a  state  police  regulation  waa  not  un- 
conatitutional  under  the  equal-protection 
clause  of  the  14th  Amendment  because  only 
applicable  to  mines  where  more  than  ten 
minara  were  employed.  Tbi»  court  in  that 
eaae^  dlscuaaing  tha  police  power,  said:  ■ 

*»In  Oundliug  v.  Chicago,  ITT  U.  S.  183, 44  ■ 
L,  ed.  T26,  20  Sup.  Ct  B(^.  633,  thia  aourt 
summarized  the  doctrine  as  follows: 

"  'Regulationa  respecting  the  pursuit  of  a 
lawful  trade  or  business  are  of  very  fre- 
quent occurrence  in  the  various  cities  of  the 
country,  and  what  such  regulations  shall  be, 
and  to  what  particular  trade,  business,  or 
occupation  they  shall  at^ly,  an  quaaUon* 
for  the  state  to  determine,  and  their  deter- 
mination cornea  within  the  proper  exercise  of 
the  polioe  power  by  the  st«to;  and  unleas 
the  regulationa  are  so  utterly  uureoaouabla 
and  extravagant  in  tlieir  nature  and  purpose 
that  the  property  and  peraonal  righte  of  the 

wholly  arbitrary,  interfered  with  or  de- 
atroyed,  without  due  process  of  law,  they 
do  not  extend  beyond  the  power  of  the  ateta 
to  pass,  and  they  form  no  subject  for  Fed- 
eral interference.' 

"In  Jacobaou  v.  Masaaohuaette,  107  U.  8. 
11,  40  L.  ad.  648,  2S  Bup.  Ct.  Rep.  3U,  S 
A.  ft  E.  Ann.  Cas.  76S,  thia  court  aaidi 

"  'But  the  liberty  secured  I^  tJie  Constitu- 
tion of  the  United  Btatea  to  everf  person 
within  ite  juriadiction  doaa  not  import  an 
absolute  right  in  aaoh  person  to  be  at  aJ) 
timea,  and  in  all  oircumatanees,  wholly  treed 
from  reatraint.  niere  are  manifold  re- 
atrainte  to  which  every  peraon  ia  necessarily 
subject  for  the  conunoo  good.' 

"It  ia  then  the  eetebliahed  doctrine  of  this 
court  that  the  liberty  of  contract  is  not 
universal,  and  is  subject  to  restrictions 
passed  1^  the  I^alative  branch  of  the  gov- 
ernment in  the  exercise  of  Ite  power  te  pro- 
tect the  safe^,  health,  and  welfare  of  fie 
people.     .     ,     . 

"The  legfalature,  being  famlHar  with  local 
conditions,  is  primarily  tha  Judge  of  the  ne- 
oessity  of  such  enactmente.  The  mere  fact 
that  a  court  may  differ  with  the  le^alature 
in  ite  vlewB  of  public  policy,  or  that  judges 
may  hold  views,  inconsistent  with  the  pro- 
priety of  the  l^slntion  In  qnestion,  aSorda 
no  ground  for  jndidal  Intcrfecenee,  nnleai 
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tlu  Mt  in  qttration  !■  miinlatakably  tuid  pal- 
pobl;  in  «xcesi  of  legislative  power. 


*  "If  tlM  law  in  oontroversy  hat  a  reaton- 

•  able  relation  to  tbe*pratection  of  the  public 
health,  safety,  or  welfare,  it  ii  not  to  be  aet 
aside  because  the  judiciary  may  be  of  opin- 
ion that  the  act  will  fail  of  Its  purpose,  or 
becBuee  it  ia  thought  to  b*  an  unwise  exer- 
tion of  the  authority  vested  in  the  legislative 
branch  of  the  government. 

And  see  Donovan  v.  Pcunijlania  Co.  190 
U.  a  27S,  00  L.  ed.  192,  26  Sup.  Ct.  Bep. 
91. 

In  tbe  present  cbsb,  the  supreme  court  of 
Arkansas  (S6  Ark.  470,  —  L.R.A.(N.S.)  — , 
122  Am.  St  Bep.  47,  108  S.  W.  838}   said: 

"TIm  legislature  clearly  has  the  power  to 
make  regulations  for  the  conveiiienee  an ' 
oomfort  of  travelers  on  railroads,  and  thi 
appears  to  b«  a  reasonable  r^ulation  fo 
their  benefit  It  prevents  annoyance  from 
th«  Importunities  of  drummers.  It  is  sug' 
gested  in  argument  that  the  statute  nas  es- 
peoialiy  aimed  at  the  protection  of  travel- 
ers to  the  city  of  Hot  Springs.  If  this  be 
BO,  we  can  readily  see  additional  reason  why 
Um  regulation  is  a  whoiesonu  one.  A  large 
percenter  of  those  travelers  are  persons 
from  distant  states,  who  are  mostly  com- 
pletely strangers  bsie,  asd  many  are  sick. 
Dronuners  who  swarm  throngh  the  trains  so- 
liciting for  physicians,  bath  houses,  hotels, 
etc.,  make  calitenee  a  burden  to  those  who 
are  snbjeoted  to  tbetr  repeated  solicitations. 
It  is  tme  -Uiat  the  traveler  may  turn  a  deaf 
ear  to  these  importunities,  but  this  does  not 
render  it  any  tlie  less  unpleasant  and  an- 
noying. Tite  drummer  may  keep  within  the 
law  against  disorderly  conduct,  and  still 
render  himself  a  source  of  annoyanee  to 
travelers  by  his  mneh  beseeching  to  be  al- 
lowed to  lead  the  way  to  »  doctor  or  a 
hotel 

■^t  is  also  argued  that  the  act,  liUrally 
construed,  would  prevent  any  person  of  the 
daMBS  named  from  carrying  on  a  private 
converiaticm  on  a  train  eoneeming  his  bnal- 
ness.  This  Is  qolte  an  ezbeme  eonstruc- 
tion  to  place  upon  the  statute,  and  one 
whiali  the  l^slatura  manifestly  did  not  In- 
tsod.    We  have  no  neh  question,  howevsr, 


before  us  on  the  facta  presented  in  the  re«- 

"This  statuts  is  not  an  unreasonable  re- 
striction upon  the  privilege  one  should  en'S 
joy  to  solicit  for  bis  lawful  business,* which, " 
it  is  rigbtly  urged,  is  an  incident  to  any 
business.  It  does  not  prevent  anyone  from 
advertising  his  business,  or  from  soliciting 
patronage,  except  upon  trains,  etc.  This 
privilege  is  denied  him  for  the  public  good. 
It  is  a  principle  which  underlies  every  reft- 
sonahle  exercise  of  the  police  power,  that 
private  right*  must  yield  to  the  common  wel- 
fare." 

As  to  the  objection  that  the  aet  dis- 
criminated against  plaintiff  in  error  and  de- 
nied him  the  equal  protection  of  the  law,  be- 
cause forbidding  the  drumming  or  aolicitlng 
business  or  patronage  on  the  trains  for  any 
"hotel,  lodging  house,  eating  honsc^  bath 
house,  physician,  maasenr,  surgMn,  or  otbtr 
medical  practitioner,"  which.  It  was  wintend- 
ed,  was  an  unreasonable  claasification,  the 
state  supreme  eourt  said; 

"The  legislature,  in  framing  this  statute, 
met  a  condition  which  existed,  and  not  an 
imaginary  or  improbable  one.  Tkn  class  of 
drummers  or  solicitors  mentioned  In  the  act 
are  doubtless  tbe  only  onea  who  ply  their 
vocation  to  any  extent  on  railroad  tr^ns. 
It  is  rare  that  tbe  eommerelal  drummer 
finds  opportunity  to  meet  customers  and  ao- 
licit  trade  on  trains,  therefore  the  lawmaker* 
deemed  it  nnnecesaaiy  to  legislate  against 
an  occasional  act  of  that  kind." 

It  Is  seUled  that  legialaUon  which,  "in 
carrying  out  a  public  purpose,  Is  limited  in 
its  application,  it  within  the  sphere  of  its 
operation  it  affects  alike  all  persons  simi- 
larly situated,  ia  not  within  the  Amendment" 
(Barbier  v.  Connolly,  113  U.  8.  27,  28  L.  ed 
923,  6  Sup.  CL  Bep.  367) ;  and  "when  a  stata 
legislature  has  declared  that,  in  Its  opinion, 
policy  requires  a  certain  nwosure.  Its  ae- 
tion  should  not  be  disturbed  by  the  ooorts 
under  tbe  14th  Amendment,  nnlea*  they  can 
clearly  that  there  Is  no  fair  reason  for 
the  law  that  would  not  require  with  equal 
force  Its  extension  to  others  whom  it  leavea 
untouched."  Missouri,  K.  &  T.  E.  Co.  v. 
May,  194  U.  &  £07,  48  L.  ed.  971,  U  Bnfk 
CL  Bep.  038. 

Judgment  affirmed. 
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CokbmTOtkiii*!,  Law  (|  287*)~Dui:  Pbo- 
CES8  OF  Law  —  Taxino  Wholksalb 
Dealebs  in  Oils. 

1.  The  impoBitiou  ol  an  OMupation 
en  wholeuile  dealer*  in  oila,  under  Tex. 
Gen.  Laws  1905,  cha.p.  148,  §  9,  without 
Acting  a  gimilax  t&x  from  wholesale  deSilerR 
in  oUier  articles,  does  not  offend  against 
the  due-proceee-of-law  claiue  of  the  Federal 
Constitution, 

[Bd.  Not!,— F'or  othar  cun,  iM  ConBtllutlonal 
Lav.  CeDL  Dls.  H  S31.  iOL;    Dm.  Dig.  f  m.'i 
CoNBTiTUTiOHAi.  Law  ({  46»)— Whbm  Val- 

IDIIT  ItAT   BE  ABBAILBD. 

2.  Objections  to  the  invalidity  under  ths 
Federal  Constitution  of  the  provisions  a* 
to  penalties  in  Tex.  Gen.  Laws  1005,  chap. 
148,  I  9,  taxing  wholesale  dealers  in  oils, 
are  not  open  in  a  civil  suit  brought  by  the 
■tate  to  recover  the  taxes  bo  imposed. 

[Hd.  Note.— For  otber  c*ki,  lee  ConstltutloDal 
Lav,  Cent.  OIr.  li  U-tE;   Dee.  Dig.  g  41  ■] 
Btatctbb  (]  64»)— IiTVAUD  III  Pabt. 

S.  The  possible  invalidity  under  the  due- 
process-of-law  clause  of  the  Federal  Consti 
tutjon  of  the  provisions  as  to  penalties,  eon 
taioed  in  Tex.  Gen.  Laws  1905,  chap.  148. 
I  S,  taxing  wholesale  dealers  in  oils,  does 
not  invalidate  the  wholly  independent  pro- 
Tision*  of  that  statute  for  the  collection  by 
aivil  suit  of  the  taxes  due  the  state. 

Kd.  Note.— For  otHer  cues,  sm  Statntw,  Cent 
HU-Se;    Dec  Dig.  t  S4.*] 
OOnSTITCTIOHAL    LAW     (1    230*}   —   EqiTAL 

Pbotbction    of    the    Laws  —  Taxims 

Wholesau  Dealebb  in  Oils. 

4.  Wholesale  dealers  in  oils  are  not  denied 
the  «qual  protection  of  the  laws  by  the 
mpation  tax  imposed  upon  such  dealers  by 
S^x.  Gen.  Iaws  1905,  chap.  US,  9  S,  al- 
Uiough  no  similar  tax  is  exacted  from  whole- 
■ale  dealers  in  other  articles  of  merchan- 
dise, such  as  sugar,  bacon,  coal,  and  iron. 

[Bid.  Note.— Far  other  cues,  see  Constltntloiia] 
Low.  Cent.  Dig.  I  esi;    Dm.  Dig.  I  ISO.*] 

[No.  119.] 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
CStU  Appeals  of  that  state,  affirming  a 
Jndgment  of  the  District  Court  of  Travis 
County,  for  the  recovery  by  the  itat«  of  an 
Meupation  tar  from  a  wholesale  dealer  in 
oils.    Affirmed. 

Bee  same  case  below,  100  Tex.  647,  103 
B.  W.  489. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  C.  Greer,  F.  C.  Proctor, 
D.  B.  Greer,  and  Greer,  Minor,  t  Miller  for 
plaintiff  in  error. 


Ur.  Jnstiee  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  bronght  by  the  state  of 
Texas  in  one  of  its  own  courts,  against  the 
Southwestern  Oil  Company,  a  corporation 
of  that  state,  to  recover  the  amount  of  cer- 
tain taxes  alleged  to  be  due  under  what  ia 
known  as  the  Kennedy  act  (chapter  148,^ 
General  Laws  of  Texas,  1005,  p.  358),  pro-;* 
viding'for  the  levy  and  collection  of  a  tax* 
upon  individuals,  Arms,  associations,  or  oth- 
er persona,  owning,  managing,  operating,  or 
controlling  for  profit  within  the  state  cer- 
tain specified  kinds  of  business,  including 
toholeaalt  dealers  in  coal  oil,  etc.,  and  pre- 
scribing penalties  for  violations  of  the  act. 
The  state  recovered  judgment  for  a  part  of 
that  amount.  Upon  appeal  to  the  court  of 
civil  appeals  the  judgment  was  affirmed, 
and  the  action  of  the  latter  court  was  after- 
wards affirmed  by  the  supreme  court  of 
Texas, 

Upon  this  writ  of  error  the  Southwestern 
Oil  Company  contends  here,  as  it  contended 
in  the  state  courts,  that  the  statute  under 
which  the  state  proceeded  was  in  violation 
of  the  Constitution  of  the  United  States. 

The  statute  in  question  (g  0)  providesi 
"Each  and  every  person,  association  of  per- 
sons, or  corporation  created  by  the  laws  of 
this  or  any  other  state  or  nation,  which 
shall  engage  in  their  own  name,  or  in  the 
name  of  others,  or  in  the  name  of  their 
representatives  or  agents  in  this  state,  in 
the  whoUiale  business  of  coal  oil,  naphtha. 
benxin,  or  any  other  mineral  oils  refined 
from  petroleum,  and  any  and  all  mineral 
oils,  shall  pay  an  annual  tax  of  2  per  cent 
upon  their  gross  receipts  from  any  and  all 
sates  in  this  state  of  any  of  said  articles  in 
g  D  of  this  act  hereinabove  mentioned,  and 
an  annual  tax  of  8  per  cent  of  the  cssta 
market  value  of  any  and  all  of  said  articles 
that  may  be  received  or  possessed  or  han- 
dled or  disposed  of  in  any  manner  other 
than  by  sate  in  this  state;  and  it  is  heiebf 
expressly  provided  that  delivery  to  or  pos- 
session by  any  person,  association  of  per- 
sons, or  corporaUon  in  this  state,  of  any  of 
the  articles  hereinabove  mentioned  in  g  S  of 
this  act,  from  whatever  source  the  same  ma^ 
have  been  received,  shall,  for  the  purpose  of 
this  act,  be  held  and  considered  such  a  sala 
and  iuch  ownership  and  poEscssion  of  sucli 
articles  and  property  (where  no  sale  is 
made)  as  will  and  shall  subject  the  aams 
to  the  tax  herein  provided  for.  Said  tax 
herein  provided  for  shall  be  paid  to  ths  j. 
state  treasurer  quarterly,  and  every  Bceh  ^ 
person,   agent,   association,   or'perMiu,   or* 
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MrpoTfttion  ao  owning,  controlling,  or  i 
aging  such  business,  Bball,  on  or  before  the 
1st  day  of  April,  and  quarterljr  thereafter, 
report  to  the  comptroller,  under  oath  of  the 
president,  treasurer,  superintendent,  or  some 
other  officer  of  said  corporation  or  associa- 
tion, or  some  duly  authorized  agent  thereof, 
the  amount  received  by  them  from  such 
business  in  this  state.  Should  any  person, 
kModation  of  persons,  or  corporation,  or 
the  officers  or  sgents  of  any  such  corpora- 
tion, person,  or  association  of  persons  herein 
named,  fail  to  make  the  report  herein  pro- 
vided for,  and  pay  said  taxes,  for  thirty 
day*  after  the  termination  of  any  quarter 
of  the  year,  then  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  any  sum  not  less  than  fifty  nor 
more  than  one  hundred  dollars.  Each  and 
arery  day  after  said  thirty  days  have  ex- 
pired shall  be  deemed  a  separate  offense. 
In  addition  thereto,  in  the  event  of  the  fail- 
nre  of  the  offlcers  or  agents  of  any  such 
emnpany  or  corporation  to  make  the  re- 
port* and  pay  said  taxes,  for  thirty  days 
after  the  termination  of  any  quarter  of  the 
year,  each  and  every  such  company  or 
poration,  or  their  otGcer*  or  agente 
failing,  shall  forfeit  and  pay  to  the  state 
the  sum  of  $25  for  each  day  said  report  and 
payment  are  delayed,  which  forfeiture  and 
taxes  shall  be  sued  for  by  the  attorney  gen- 
•ral  in  the  name  of  the  state.  For  the  pur- 
poM  of  suits  and  prosecutions  provided  for 
in  this  article,  venue  and  jurisdiction  are 
hereby  expressly  conferred  upon  the  courts 
ti  Ti^vis  county,  and  service  may  be  had 
upon  any  officer  or  agent  of  such  company 
or  corporation  in  the  state,  and  such  service 
■hall,  in  all  respects,  be  held  leggd  and  valid. 
The  tax  herein  levied  shall  be  in  addition  to 
all  other  taxes  levied  by  law." 

The  defendant  insists  that  the  statute  is 
Inconsistent  with  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
the  following  particulars:  That  it  arbi- 
trarily selects  and  levies  upon  the  v>holeaaU 
business  in  coal  oil,  naphtha,  henziu,  or 
^  other  mineral  oils  refined  from  petroleum, 
i  and  any  and  all  mineral  oils,  a  tax  of  from 
■  Altj  to  one  hundred  times* greater  than  is 
levied  by  the  state  upon  wholesale  busineu 
In  other  articles;  that  it  denies  to  the  de- 
fendant the  equal  protection  of  the  laws,  in 
that  the  failure  of  the  wholesale  dealer  to 
pay  the  required  tax  for  thirty  days  is  made 
a  misdemeanor,  and  subjects  such  dealer, 
npon  conviction,  to  a  fine  of  not  less  than 
fifty  nor  more  than  one  hundred  dollars, 
each  day  after  the  expiration  of  the  thirty 
days  being  deemed  a  separate  offense;  and, 
in  addition,  subjects  him  to  a  forfeiture  of 
926  for  each  day's  delay  in  making  the  re- 
port required  and  paying  the  taxes  impoaed, 
30  S.  C— 32. 


while  the  only  punishment  prescribed  agalnat 
a  wholesale  dealer  in  other  articles  was  a 
fine  in  any  sum  not  less  than  the  taxes  due^ 
and  not  more  than  double  that  sum  and  the 
coat  of  prosecution,  the  taxpayer  in  euch 
case  having  the  right  to  a  dismissal  of  the 
prosecution  on  the  payment  of  the  tax  and 
costs  of  prosecution  and  procuring  the  li- 
cense to  pursue  or  follow  the  occupation  for 
the  pursuing  of  which,  without  license,  the 
prosecution  was  instituted;  no  prosecution 
to  be  commenced  against  any  person  after 
the  procuring  of  said  license,  if  the  license 
procured  covers  the  time  actually  followed 
in  said  occupation  or  calling.  Penal  Code, 
art  112. 

The  transcript  contains  three  principal 
assignments  of  error,  one  of  which  is  that 
the  state  court  should  have  held  §  S  of  the 
statute  to  be  unconstitutional  as  laying  a 
tax  or  burden  on  interstate  commerce.  It 
may  be  observed  that  no  such  defense  was 
made  by  the  company  in  its  answer,  and 
we  need  not  stop  to  consider  the  question 
whether  such  a  defense  would  have  merit. 
Besides,  the  certificate  made  by  the  supreme 
court  of  Texas,  at  the  request  of  the  Oi) 
Company,  shows  that  the  alleged  invalidity 
of  the  statute  was  based  entirely  on  the  14th 
Amendment  Again,  no  point  under  the 
commerce  clause  is  urged  in  the  brief  of  the 
company.  In  this  court  it  contends  only 
that  g  &  of  the  statute  contravenes  the  14th 
Amendment.  In  our  consideration  of  that 
proposition  we  assume,  in  conformity  with  a 
the  decision  of  the  state  court,  tliat  the  stat-  ^ 
ute  is  not  in*riolation  of  any  provision  of  * 
the  Constitution  or  statute  of  Texas.  That 
is  a  local  question,  with  which  this  court  is 
not  concerned  on  this  writ  of  error.  We 
are  only  coneemed  to  inquire  whether  the 
statute  is  inoonsistent  with  the  14th  Amend- 
ment, either  as  depriving  the  taxpayer  of 
property  without  due  process  of  law,  or  as 
denying  the  equal  protection  of  the  laws. 

Looking  at  the  clause  of  the  Amendment 
prohibiting  the  deprivation  of  property  with- 
out due  process  of  law,  it  is  to  be  remem- 
bered that  the  provision  to  that  effect  ap- 
peared in  moat  of  the  state  Constitutions 
long  before  the  Amendment  waa  adopted, 
and  that  principle  was  accepted  everj-where 
as  vital  in  the  American  systems  of  gov- 
ernment. But  the  Amendment,  althotiKt> 
negative  in  its  worde,  had  the  effect  to  incor- 
porate into  the  fundamental  law  of  each 
state  a  rule  theretofore  prescribed  by  the 
Constitution  of  the  United  States  for  the 
general  government  and  its  agencies.  So 
that,  prior  to  the  adaption  of  the  I4th 
Amendment,  the  states  were  controlled,  in 
imposing  and  collecting  taxes,  entirely  by 
their  own  fundamental  law;  and  if  they 
departed  from  due  process  of  law  In  mat- 
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ten  invoMng  the  depriTatiou  of  propertj, 
the  t4zpa;er  injuriouslj  sSEcted  b;  ita  m:- 
tion  could  not,  for  that  reason,  prior  to  the 
Amendment,  invoke  for  bia  or  it>  protec- 
tion any  provision  of  the  Constitution  ol 
the  United  States.  But  upon  the  adoption 
of  the  14tb  Amendment, — whatever  their 
own  ConBtitutiona  may  then,  or  have  «ub- 
Bequently,  declared, — the  elates  became 
bound,  as  wae  the  United  States  by  the  5th 
Amendment,  not  to  deprive  any  person  of 
property  without  due  process  of  law.  Still 
it  wag  never  contemplated,  when  the  Amend- 
ment was  adopted,  to  restrain  or  cripple 
the  taxing  power  of  the  states,  whatever 
the  methods  they  devised  for  the  purposes 
of  taxation,  unless  those  methods,  by  their 
neceseary  operation,  were  inconsistent  with 
the  fundamental  principles  embraced  by  tbe 
requirementa  of  due  process  of  law  and  the 
equal  protection  of  the  laws  In  respect  of 

N  rights  of  property. 

•  *  Can  it  be  predicated  of  the  statute  of 
Texas  that  its  provisions  for  the  imposi- 
tion and  collection  of  taxes  are  not  conform- 
able to  due  process  of  lawT  We  think  not 
^8  tax  in  question  is  an  occupation  tax 
only.  Tbe  statute  has  been  so  construed  bj 
the  state  court,  and  counsel  for  the  Oil 
Company  accept  that  construction  as  tbe  law 
that  should  be  applied  in  this  case.  The 
tax  was  imposed  by  the  legislature,  charged 
with  the  duty  of  providing  the  means  neo- 
esaarj  for  the  support  of  the  state  govern- 
ment. That  branch  of  the  state  government 
alone  could  declare  what  taxes  should  be 
imposed  and  upon  whom  or  upon  what  kinds 
of  business  imposed.  If  the  state  seeks, 
directly,  by  civil  suit,  or  indirectly,  by  crim- 
inal prosecution  in  one  of  its  courts,  to  en- 
force the  provisions  of  the  statute,  the  way 
is  open  for  the  taxpayer,  in  his  defense,  to 
raise  the  question  of  the  constitutional  va- 
lidity either  of  the  statute  as  a  whole,  or  of 
any  method  prescribed  in  it  for  the  collec- 
tion of  the  tax.  No  element  of  due  process 
of  law  seems  to  be  wanting  unless  it  be,  as 
contended  by  the  Oil  Company,  that  the 
penalties  prescribed  for  failing  to  make  the 
"reports"  required  h;  the  statute  are  so  se- 
vere and  exacting  as  to  make  it  unsafe  for 
the  taxpayer  to  question  the  validity  of 
such  penalties,  and  thereby  interfere  with 
or  suspend  the  collection  of  the  taxes  by  in- 
sisting that  they  have  been  imposed  in  dis- 
regard of  due  process  of  law.  But  this 
point,  as  to  the  severity  and  exacting  char- 
acter of  the  penalties,  need  not  be  now  con- 
sidered, because  no  penalties  are  claimed  by 
the  stkte  in  this  action  and  no  Judgment 
therefor  was  rendered.  Besides,  tiie  provi- 
■ion  as  \a  penalties  Is  not  so  necessarily 
•onnected  with  the  other  parts  of  the  stat- 
Bta  M  t«  vitiate  the  entire  act,  even  tf  Qiat 


provision  should  be  held  to  be  void.  Tin 
right  of  the  state,  by  a  civil  suit,  to  r» 
cover  the  taxes  imposed,  is  wholly  independ- 
ent of  its  right,  by  suit  or  prosecution,  to 
recover  the  prescribed  penalties.  If  the  pro- 
visions as  to  penalties  should  be  stricken 
down,  ttiere  will  still  be  left  a  complete  act  „ 
providing  for  the  collection  by  civil  suit  of  2 
the  taxes  due  the*  state.  The  rule  is  well  ■ 
settled  that  if  one  part  of  a  statute  is  valid 
and  another  invalid,  the  former  may  be  en- 
forced, if  it  be  not  so  connected  with  or  de- 
pendent on  the  other  as  to  make  it  clear 
that  tbe  legislature  would  not  have  passed 
that  part  without  the  part  that  may  b« 
deemed  invalid. 

But  it  is  contended  that  the  statute  con- 
travenes the  14th  Amendment,  in  that  II 
denies  to  the  Oil  Company  the  equal  proteo- 
tion  of  tbe  laws.  litis  position  is  baaed 
mainly  on  the  ground  that  the  statute,  by 
imposing  a  tax  on  wftoleaale  dealers  of  coal 
oil,  naphtha,  benzin,  mineral  oils  refined 
from  petroleum,  and  all  other  mineral  oila, 
while  omitting  to  put  any  such  tax  what- 
ever on  wholesale  dealers  in  other  articles 
of  merchandise, — such,  for  instance,  as  su- 
gar, bacon,  coal,  and  iron, — so  discrimi- 
nates against  wholesale  dealers  in  the  sev- 
eral articles  specified  in  g  0  as  to  deny  tham 
the  equal  protection  of  the  laws.  This  view 
gives  to  the  Amendment  a  scope  that  eould 
not  have  been  contemplated  at  the  time  of 
its  adoption.  The  tax  in  question  is  con- 
ceded to  be  an  occupation  tax  simply.  It 
was  imposed  under  the  authority  of  the 
state  Constitution,  providing  that  the  leg- 
islature may  "impose  occupation  taxes,  botli 
upon  natural  persons  and  upon  oorporations 
other  than  municipal,  doing  any  business  in 
this  state  .  .  .  except  that  persons  en- 
gaged in  mechanical  and  sgrlcuttnral  pur- 
suits shall  never  he  required  to  pay  an  oe- 
cupatlou  tax."  [Art.  8,  |  1.]  It  la  not 
questioned  that  the  state  may  classify  occu- 
pations for  purposes  of  taxation.  In  ita 
discretion  it  may  tax  all,  or  it  may  tax 
one  or  some,  taking  care  to  aocord  to  alt 
in  tAe  same  clasi  equality  of  right*.  The 
statute,  in  respect  of  the  particular  elass  of 
wholesale  dealers  mentioned  In  it,  Is  to  b* 
referred  to  the  governmental  power  of  the 
state,  in  its  discretion,  to  classify  occupa- 
tions for  purposes  of  taxation.  The  state, 
keeping  within  the  limits  of  its  own  funda- 
mental law,  oan  adopt  any  system  of  taxa- 
tion or  any  elatslflcatlon  that  It  deems  beat 
for  the  common  good  and  the  malntenano* 
of  its  government,  provided  such  claaaificK- 
tion  be  not  in  violation  of  the  14th  Amend-  ^ 

*A  leading  ease  on  tbe  general  snbjeel  )• 
Bell's  Gap  R.  Co.  t.  Pennsylvania,  134  U. 
S.  232,  £37,  SS  L.  od.  8S«,  8BS,  IB  Sop.  Ot. 
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BepL  633,  S36.  In  that  eaae  a  queition  ftTOM 
H  to  whethar  ■  ttatuU  of  PciitiBylTania, 
■ubjecting  bondB  uid  other  laauritiai  ia- 
•n»d  b^  oorporationi,  to  a  hlghsr  rats  al 
tRzation  than  was  impoied  on  other  mon- 
tfed  aecuritiea,  naa  a  deninl  of  the  eqiuil 
protection  of  the  laws  to  oorporations.  ThU 
court  held  that  there  waa  no  diKrimination 
whioh  the  state  waa  not  oompeteot  to  make, 
aajing:  "All  oorporate  securities  are  sub- 
ject to  the  same  reflations.  The  provision 
in  tbe  14th  Amendment,  that  no  atate  shall 
deny  to  anj  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  was  not 
intended  to  prevent  a  atate  from  adjusting 
its  BTatam  of  taxation  In  all  proper  and 
reasonable  ways.  It  may,  if  it  chooses,  ex- 
empt acrtain  clasaes  of  property  from  an; 
taxation  at  all,  such  as  churcbes,  libraries, 
and  the  property  of  charitable  institutions. 
It  may  impose  dilTarent  epeciflc  taxes  upon 
different  trades  and  professione,  and  may 
varjr  the  ratos  of  excise  upon  various  prod- 
netaj  it  may  tax  real  estate  and  personal 
proper^  fn  a  diffarent  manner ;  it  may  tax 
Tisibla  property  only,  and  not  tax  securi- 
tiea  for  payment  of  money;  it  may  allow 
deductions  for  indebtedness,  or  not  allow 
them.  All  auch  r^ulations,  and  those  of 
like  oharaetar,  so  long  as  tbey  proceed  with- 
in reasonable  limits  and  general  usages,  are 
within  the  discretion  ot  the  state  legiala- 
tare^  or  the  people  of  the  state,  in  framing 
their  Constitntioii.  But  elear  and  hostile 
discriminations  against  particular  persons 
and  classes,  especially  such  as  are  of  an 
miuual  character,  unknown  to  the  practice 
of  onr  goremments,  might  be  obnoxious  to 
tiM  ODnstltutional  prohibition.  It  would, 
kowevcr,  be  impracticable  and  unwiae  to  at- 
tempt to  lay  down  any  general  mle  or  defl- 
altlou  on  the  anbject,  that  would  include  all 
•Met.  They  mnst  bo  decided  as  th^  arise. 
Wa  think  that  wc  are  safe  in  saying,  that 
tba  I4th  Amendment  was  not  Intended  to 
•ompel  the  atate  to  adopt  an  iron  rule  of 
^  aqnal  taxation.  If  that  were  its  proper 
»  aonatnutloD,  it  wonld  not  only  supersede  all 
t  tboae  cMuUtutional  pnmslona  •«nd  laws  of 
■ome  of  the  statea,  whose  object  is  to  secure 
•qualify  of  taxation,  and  which  are  usually 
Mcompanled  with  qualifications  deemed  ma- 
(ariol,  but  it  wonld  render  nugatory  those 
dlaerimi nations  which  the  best  Intereati  of 
•oelety  require ;  wbtoh  are  necessary  for  the 
aBoonragement  of  needed  and  useful  indus- 
tries, and  the  discouragement  of  intemper- 
anea  and  viae;  and  which  erery  state.  In 
one  form  or  another,  deema  It  expedient  to 
•dopt" 

In  Htsne  Ina.  Co.  v.  New  Tork,  184  U.  S. 
B94,  SS  L.  ed.  lOSB,  10  Sup.  CL  Rep.  6B3,  in- 
Tohing  the  eonstitutlonal  validity  of  a  law 
iaxiiig  oorporoto  franchiaw  and  business. 


the  court  held  that  the  statnto  was  not  » 
denial  of  the  equal  protection  of  laws.  It 
said  that  the  Amendment  "does  not  prevent 
the  ctaasifieation  of  property  for  taxatiouy— 
subjecting  one  kind  of  property  to  one  rata 
of  taxation,  and  other  kind  of  property  to 
a  different  rate, — distinguishing  between 
franchises,  licenses,  and  privities,  and  visi- 
ble and  tangible  property,  and  between  real 
and  personal  property.  Nor  does  the 
Amendment  prohibit  special  legislation.  In- 
deed, the  greater  part  of  all  legislation  is 
special,  either  in  the  extent  to  which  it 
operates,  or  the  objects  sought  to  be  ob- 
tained by  It.  And  when  such  legislation 
applies  to  artificial  bodies,  it  is  not  open 
to  objection  if  all  such  bodies  are  treated 
alike  under  similar  circumstances. and  con- 
ditions, in  respect  to  the  privileges  con- 
ferred upon  them  and  the  linbilLties  to 
which  they  are  subjected.  Under  the  staU 
Ute  of  New  York,  all  corporations,  joint 
stock  companies,  and  associations  of  tha 
same  kind,  ore  subjected  to  the  same  tax. 
There  is  the  same  rule  applicable  to  all  un< 
der  the  same  oonditione  in  determining  the 
rate  of  taxation.    There  is  i 


So,  in  Connolly  v.  Union  Bewer  Pipe  Co. 
184  U.  B.  S40,  582,  40  L.  ed.  679,  6M,  22 
Sup.  Ct.  Rep.  431,  440:  "A  tax  may  be  im- 
posed only  upon  certain  callings  and  trades, 
for  when  the  state  exerts  its  power  to  tax, 
it  is  not  bound  to  tax  all  pursuits  or  all 
propertf  that  may  be  legitimately  taxed 
for  governmental  purposes.  It  would  be  an  ^ 
intolerable  burden  if  a  state  could  not  tax  9 
any  property  or*ealling  unleaa,  at  the  same  • 
time,  it  taxed  all  property  or  alt  callings. 
Ita  discretion  in  such  matters  is  veiy  great, 
and  ahould  be  exercised  solely  with  refer- 
ence to  the  general  welfare,  as  involved  in 
the  necessity  of  taxation  for  the  support  ot 
the  state.  A  state  may,  In  its  wisdom, 
classify  property  for  purposes  of  taxation, 
and  the  exercise  of  ita  discretion  is  not  to 
he  questioned  In  a  court  of  the  United 
States,  BO  long  aa  the  claasificatioD  does  not 
invada  rights  secured  by  the  Constitution 
of  the  UnlUd  States." 

There  are  many  other  cases  in  which  the 
eonrt  oonsidered  the  meaning  and  scope  of 
the  constitutional  guaranty  of  the  equal 
protection  of  the  laws.  We  will  refer  to  a 
few  of  them. 

In  Kentucky  R.  Tax  Cases,  tlB  U.  S.  821, 
337,  20  L.  ed.  414,  419,  fl  Sop.  Ct.  Rep.  67. 
03,  the  court  sustained,  aa  not  inconsistent 
with  the  equal-protection  clause  of  the  14th 
Amendment,  a  Kentucky  statute  providing 
for  the  aasessment  of  railroad  property  for 
purposes  of  taxation  in  a  mode  difiTcmit 
fr<mi   that   prescribed   aa   to   ordinary   real 


3,Google 


30  SUPREME  COURT  REPORTER. 


Oct.TBBu; 


•state,  or  as  to  tbe  property  of  corporation* 
ahartered  for  other  purpoaea,  anch  aa  bridge, 
mining,  itreet  railway,  manufacturing,  gas, 
and  water  oompaniea.  It  laid  that  "the 
rule  of  equality  in  reipect  to  the  subject 
only  require!  the  same  means  and  methodi 
to  be  applied  impartially  to  all  tbe  eonstjt- 
nents  of  each  elaaa,  ao  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  eircumataneei.  There  Is  no  ob- 
jection, therefore,  to  tbe  discrimination  made 
M  between  railroad  companies  and  other 
oorporations  in  tbe  methods  and  instrumen- 
tatities  by  which  the  value  of  their  prop- 
erty is  ascertained."  In  Magtjun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  294,  42 
L.  ed.  1037,  1043, 18  Sup.  Ot  Rep.  G94,  wbieb 
lOTolyed  the  eonstitutinnality  of  an  inher- 
itance-tax law,  the  court  recognized  tbe 
power  of  the  state  to  "distinguiah,  select, 
and  classify  objects  of  legislation,"  by  laws 
which  did  not  Tiolate  the  settled  usages 
and  established  practices  ot  our  government 
In  American  Sugar  Ref.  Co,  t.  Louisiana, 
179  U.  S.  es,  4S  L.  ed.  102,  21  Sup.  Gt.  Rep. 
IS  4S,  a  state  enactment  imposing  a  license  tax 
U  on  the  business  ot  refining  sugar  and  mo- 
'  laases  was  held  iiot*to  be  a  denial  of  the 
equal  protection  of  the  laws  because  of  the 
exemption  from  such  tax  of  planters  and 
farmers  who  ground  and  refined  their  own 
sugar  and  molasses.  In  W.  W.  Cargill  Co. 
T.  MinnesoU,  180  U.  S.  452,  4&  L.  ed.  619, 
21  Sap.  Ct.  Rep.  423,  a  statute  requiring  a 
license  to  operate  a  warehouse  for  the  re- 
ceipt of  grain,  located  upon  tbe  right  of 
way  of  a  railroad,  but  which  did  not  re- 
quire a  license  aa  to  a  similar  warehouse 
not  located  on  any  right  ot  way,  was  not  a 
denial  of  the  equal  protection  of  the  laws 
to  the  first-named  class.  In  Cook  t.  Mar- 
shall County,  106  U.  B.  268,  40  L.  ed.  473, 
26  Sup.  Ct.  Rep.  233,  which  involved  tbe 
validity  of  a  cigarette-tax  law  that  made  a 
distinction  between  jobbers  and  wholesale 
dealers  in  oigarettee,  the  court  said:  "There 
ia  a  clear  distinction  in  principle  between 
persons  engaged  In  selling  cigarettes  gener- 
ally or  at  retail,  and  those  engaged  in  sell- 
ing by  wholesale  to  customers  without  the 
state.  They  are  two  entirely  distinct  occu- 
pations. One  sells  at  retail,  and  the  other 
at  wholesale, — one  to  the  publie  generally, 
and  the  other  to  a  particular  class;  one 
within  the  atate,  the  other  without.  From 
time  out  of  mind  it  has  been  the  custom  of 
Congress  to  Impose  a  special  license  tax 
upon  wholesale  dealers  different  from  that 
imposed  upon  retail  dealers.  A  like  distinc- 
tion ie  observed  between  brewers  and  recti- 
flers,  wholesale  and  retail  dealers  in  leaf 
tobaooo  and  liquors,  manufacturers  of  to- 
bacco and  manufacturers  of  cigars,  as  well 
M  peddlers  of  tobacco.     It  may  be  diflleult 


to  distinguish  these  several  classes  in  prin- 
ciple, but  tbe  power  of  Congress  to  make 
this  discrimination  baa  not^  we  believe,  been 
questioned."  In  Armour  Packing  Co.  v. 
Lacy,  200  U.  8.  226,  SO  L.  ed.  451,  26  Sup. 
CL  Rep.  232,  a  state  law  imposing  a  license 
tax  on  meat-packing  bouses  did  not  deny  the 
equal  protection  of  the  laws  to  persons  or 
corporations  engaged  in  such  business,  be- 
cause a  like  tax  was  not  imposed  on  persons 
engaged  in  the  busineas  of  selling  the  prod- 
ucts of  Bucb  bouses,  or  on  those  engaged  in 
packing  articles  of  food  other  than  meat. 

In  our  judgment,  the  objection  that,  with- 
in the  true  meaning  of  tbe  14th  Amendment,  « 
tbe  statute  of  Texas  has  the  effect  to  deny  3 
to  the  Oil  Company  the  equal  protection'of  • 
the  laws,  does  not  rest  upon  any  solid  basis. 
Tbe  statute  makes  no  distinction  among 
such  wholesale  dealers  aa  handle  the  par- 
ticular artiolet  apeoified  Jit  )  0.  The  state 
had  the  right  to  classify  such  dealers  sepa- 
rately from  those  who  sold,  by  wholesale, 
other  articles  than  those  mentioned  in  that 
section.  The  statute  puts  the  constituents 
of  aaah  of  thote  teparate  elaitet  on  the  seme 
plane  of  equality.  It  is  not  arbitrary  leg- 
islation, except  in  the  sense  that  all  legisla- 
tion is  arbitrary.  If  it  be  within  the  power 
of  the  legislature  to  enact  the  statute,  then 
arbitrariness  cannot  be  predicated  of  it  in 
a  court  of  law.  And  it  cannot  be  held  to 
be  beyond  legislative  power  simply  because 
of  its  classification  ot  occupations.  What 
were  the  special  reasons  or  motives  indu- 
cing the  state  to  adopt  tbe  claseiflcation  of 
which  the  Oil  Company  complains,  we  do 
not  certainly  know.  Nor  is  it  important 
that  we  should  certainly  know.  It  may  be 
that  the  main  purpose  of  the  atate  was  to 
eneourage  retail  dealing  in  the  particular 
articles  mentioned  in  $  0.  If  the  statute 
had  ita  origin  in  auch  a  view,  we  do  not 
perceive  that  this  court  can  deny  the  power 
of  the  state  to  proceed  on  that  ground.  We 
may  repeat  what  was  said  in  Delaware  Rail- 
road Tax,  18  Wall.  206,  231,  21  L.  ed.  883, 
806,  that  "it  is  not  tor  us  to  suggest  in  any 
case  that  a  more  equitable  mode  of  assess- 
ment or  rate  of  taxation  might  be  adopted 
than  the  one  prescribed  by  the  legislature 
of  the  state;  our  only  concern  ia  with  the 
validity  of  Uie  tax;  all  else  lies  beyond  the 
domain  of  our  jurisdiction."  But  we  will 
not  speculate  as  to  the  motives  of  the  state, 
and  will  aaaume — the  statute,  neither  upon 
its  face  nor  by  ita  necessary  operation,  not 
suggesting  a  contrary  assumption — that  the 
state  has  in  good  faith  sought,  by  its  legis- 
lation, to  protect  or  promote  the  interesta 
of  (ta  people.  It  fs  sufficient  for  the  dispo- 
sition of  this  case  to  say  that,  except  as  re- 
strained by  ita  own  Constitution  or  by  thtt 
Constltntion  of  the  United  States,  the  stat* 
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of  Texas,  by  its  legiaUture,  hu  full  power 
to  prescribe  any  system  of  taxation  wbleh, 
1.  In  its  judgment,  is  best  or  necesaary  for  its 
U  people  and  gorenucent;  that,  so  fur  as  the 
'  power  of  the  United  States  is  eoocerued,  tbe 
state  has  the  right,  bj  an}'  rule  it  deems 
proper,  to  elaaaif;  persons  or  buBinesses  for 
the  purposes  of  taxation,  subject  to  the  con- 
dition that  such  classification  ahall  not  be  in 
violation  of  the  Conatitution  of  the  United 
States;  that  the  requirement  bj  the  state, 
that  all  wholesale  dealers  in  tpoot/Eed  arti- 
elM  shall  pay  a  tax  of  a  given  amount  on 
their  occupation,  without  exacting  a  similar 
tax  on  the  occupations  of  wholesale  dealera 
in  other  articles,  cannot,  on  the  face  of  the 
statute  or  by  reason  of  any  facts  within 
the  judicial  linowledge  of  the  oourt,  be  held, 
within  the  meaning  of  the  I4th  Amendment, 
to  deprive  the  taxpayer  ot  his  proper^ 
without  due  process  of  law,  or  to  deny  him 
the  equal  protection  of  the  lawa;  and  that 
the  Federal  court  cannot  interfere  with  the 
enforcement  of  the  statute  aimply  because 
It  may  disapprove  its  terms,  or  quesUon  the 
wisdom  of  its  enactment,  or  because  it  can- 
not be  sure  as  to  the  precise  reaaone  indueing 
the  state  to  enaet  it. 

For  the  reasons  herein  stated,  tbe  jndg- 
mmt  ii  affirmed. 


<117  V.  a.  2(1) 

JOHN  C.  McCL&IXAN,  James  S.  McClel- 

Ian,  William   S.   McClellan,  et  a1.,  Peti- 


GouBTs  (I  333*)  —  CnnoBAiii  pboh  8u- 
FREitE  Couar— When  hat  Issue. 
1.  Tlie  Fetleral  Supreme  Court  may  issue 


application    for   mandamus   to   compel   the 

Jidge  of  a  circuit  court  to  proceed  with  anil 
eteiTnine  an  action  pending  l>efore  it,  since 
the  power  of  the  Supreme  Court  to  isiue 
certiorari  is  not  limited  to  the  cases  men- 
tioned in  tbe  circuit  courts  of  appeals  act 
Of  March  3,  1891  (28  Stat,  at  L.  826,  chap, 
SIT,  U.  S.  Comp.  Stat.  1001,  p.  4B8),  but 
the  writ  may  issue  in  the  exercise  of  the 
power,  under  U.  S.  Rev.  Stat  %  716,  U.  S. 
Comp,  Stat  1901,  p,  680,  to  issue  all  writs 
not  specifically  provided  for  by  the  statute, 
which  ma^  be  necessary  for  the  exercise  of 
ito  jurisdiction,  and  agreeable  to  the  usages 
and  principles  of  law. 

[Bd.  Note,— For  oUi«r  casM,  SM  CouTts,  Dte. 
Dfc.  1 1S3,-] 

CouKTs  (I  404*)~Mandahu8  —  Fbou  Cir- 
cuit COQBT  or  Appeals— In  Aid  or  Ap- 

FKIXATB  JUHeOKTnOII. 

i.  Mandafflua  to  require  a  Federal  cireult 
eonrt  to  proceed  with  and  determine  a  pend. 
Ing  suit  which  it  has  atoyed  to  await  the 


oommeneement  and  prosecution  to  final  judg- 
ment of  a  suit  in  a  state  court  may  be  li- 
auad  by  a  circuit  court  of  appeals  as  In  aid 
of  it  appellate  jurisdiction  under  the  act  of 
March  3,  1891,  g  12,  giving  tbe  circuit  courts 
of  appeals  the  powers  specified  in  U.  S.  Rev. 
Stet,  §  71G,  U.  S.  Comp.  Stat  1901,  p.  G80, 
to  issue  all  writs  not  speciScatly  provided 
for  by  sUtute,  and  necessary  for  the  exer- 
cise of  the  court's  jurisdiction,  and  agree- 
able to  the  usages  and  principles  of  law. 
[Eld.  Note,— for  other  cases,  see  Coarta,  Dea 

DIE,  {   404.'] 

CouBTS   (j   2S2*}— GONrLitTT  or  JORISDIC- 

TION   —   FHOBATI     and     ADllINieTRATiOK 

Pbocebdinos. 

3.  The  chancery  jurisdiction  of  the  Fed- 
eral courts  embraces  a  suit,  where  the  requi- 
site diversity  of  citizenship  exists,  to  have 
the  complainants  adjudicated  to  be  the  heirs 
at  law  and  next  of  kin  of  a  decedent 

[Ed,  Nota.— For  other  OMa,  ■••  Ooorti,  Deo. 
D[e,  1  282.*] 

Courts  (i  498*)  —  Statin q  PBKDina  Ao- 
Tion  TO  Await  Suit  in  State  Codbt. 

4.  A  suit  within  the  original  jurisdiction 
of  a  Federal  circuit  court,  to  have  the  com- 
plainants adjudicated  to  be  the  heirs  at  law 
and  next  of  Idn  of  a  decedent,  cannot  be 
stoyed  by  that  court  to  await  the  oommenee- 
ment and  prosecution  to  final  determination 
of  a  suit  to  be  brought  in  a  atete  court,  on 
behalf  of  tbe  state,  to  determine  on  escheat 
of  the  estate. 

[Ed.  Note,— For  ottwr  easea,  ■■•  Conrts,  Deo. 
Dl«.  I  «J.»]  ^^ 

Courts  U  383*)— Certiorabi— Hbajuko — 
What  COHSidebed. 

5.  The  Federal  Supreme  Court  will  deter* 
_.- brought  before  It  by  certiorari 

inrt  of  appeals  up< 
t  court,  and  oertiSE 


0". 


N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  tbe  denial  ot  an 
original  petition  for  mandamus  to  compel 
the  judge  for  tbe  Circuit  Court  for  the  Dis- 
trict of  South  Dakota  to  proceed  with  and 
determine  an  action  pending  in  that  court 
Reversed. 

The  facte  are  stotod  in  the  opinion. 

Messrs.  Helvin  Gricsby  and  Origaby  t 
Grigaby  for  petitioners. 

Messrs.  Frederic  D.  HcKenney,  S.  W. 
Clark,  and  U.  S.  Q.  Cherry  for  respondent 

*Mt.  Justice  Day  delivered  the  opinion  ot  ■ 
the  court: 
Thl»  case  comes  here  upon  a  writ  of  oar- 
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tiorkri  to  the  eirenit  oourt  of  appei.1i  for 
the  eighth  eireniL  In  that  court  MeClel- 
Un  and  otheri,  petitioners,  filed  a  petition 
for  a,  vrrit  of  mamlamut  against  tlie  United 
Statea  district  judge  for  the  district  of  South 
Dakota,  praying  a  writ  ol  mandamus  to  mid 
judge,  sitting  a«  a  judge  of  the  circuit  eourt 
g  of  said  district,  conimanding  him  to  set 
i;  aside  and  vacate  certain  orders  stajing  pro- 
•  eeedinge  in  on  action  pending  in  the*Eircuit 
court,  and  to  proceed  to  try  and  determine 
the  suit  in  the  usual  course  of  procedure, 
vithout  regard  to  the  pendency  of  certain 
proceedings,  to  be  hereinafter  referred  to,  in 
the  courts  of  the  state  of  South  Dakota. 
The  circuit  court  of  appeals,  upon  the  peti- 
tion for  a  writ  of  mandamus  being  present- 
ed to  ft,  denied  the  prajer  thereof  and  dis- 
missed it  Thereafter  this  eoart  granted  the 
writ  of  certiorari. 

From  the  transcript  of  the  record  of  the 
ease  in  the  circuit  court  of  appeals  it  ap- 
pears that  petitioners  and  others,  on  the 
Bth  daj  of  September,  1908,  commenced  suit 
against  Qeorge  T.  Blackman,  special  ad- 
ministrator of  the  estate  of  John  C.  Mc- 
Clellan,  deceased,  and  others,  in  the  circuit 
eourt  of  the  United  States  for  the  district 
of  South  Dakota,  in  which  suit  complain- 
ants  were  cltiiens  of  states  other  than  South 
Dakota,  and  respondent,  George  T.  Black- 
man,  a  eitiHn  of  South  Dakota,  was  sued 
M  special  administrator  of  the  estate  ol 
John  G.  McClellan,  deceased.  The  bill  set 
vp  that  eomplainanta  were  the  sole  surviv- 
ing heirs  at  law  and  next  of  kin  of  John  C. 
UeClellan,  deceased,  who  died  on  or  about 
the  31st  of  August,  ISBQ,  intestate,  in  the 
elty  of  Sioux  Falls,  county  of  Minnehaha, 
South  Dakota,  leaving  an  estate  of  real  and 
personal  property  of  the  value  of  about 
$33,000.  The  bill  sets  out  the  issuing  of 
letters  of  administration  to  one  William 
Van  Eps,  who  held  possession  of  the  estate 
until  July  12,  1906,  when  he  died;  that  sub- 
sequently thereto  speeial  letters  of  admin- 
istration were  iasued  to  George  T.  Black- 
man,  the  respondent.  The  bill  further  avers 
that  there  were  Id  possession  of  said  Btaok- 
man,  as  said  speeial  administrator,  belong- 
ing to  said  estate,  assets  in  excess  of  the 
■um  of  C3S,000,  consisting  of  real  estate, 
eash  on  hand,  etc.  The  bill  avers  tiiat  there 
were  no  elatma  against  the  estate,  and  that 
all  the  creditors  of  John  0.  McClellan  had 
been  paid,  and  that  the  estate  was  ready 
for  distribution  according  to  the  laws  of 
South  Dakota.  The  bill  further  prayed  that 
0  the  complainants  might  be  adjudicated  the 
^  aole  heirs  at  law  and  next  of  Idn  of  said 
■  decedent,  and  entitled  to'inherit  the  estate, 
real  and  personal,  and  that  the  said  Black- 
man  render  a  just  and  true  account  of  the 
pn^erty  in  his  hands  belon^ng  to  said  ea- 


tate,  and,  after  deducting  his  lawful  fee* 
and  ezpenaea,  be  required  to  distribute  the 
same  in  certain  proportiona  to  the  com- 
plainants, as  heirs  at  law  of  the  decedent. 
The  defendant  Blackman  appeared  and  an- 
swered the  bill,  admitting  certain  allega- 
tions thereof,  and  denying  others,  and  de- 
manding proof  thereof,  and  stating  that  he 
held  the  property  described  in  the  bill  ol 
complaint  subject  to  the  order  of  the  court. 
A  general  replication  was  filed  to  the  an- 
swer, and  thereupon  it  appears  that  the 
state  of  South  Dakota  came,  by  ite  attorney 
general  and  its  attorney  for  the  county  of 
Minnehaha,  and  special  counsel,  and  aaked 
leave  to  intervene  in  the  ease,  and,  upon 
hearing,  the  circuit  court  of  the  United 
States  overruled  the  motion,  and  ordered 
that  the  further  prosecution  of  the  action 
then  pending  before  it  be  stayed  for  the 
period  of  ninety  days,  for  the  purpose  of 
allowing  the  state  of  South  Dakota  to  com- 
mence a  proper  action  or  proceeding  to  es- 
tablish its  title  and  interest  in  and  to  the 
property  in  the  estate  of  the  decedent,  and 
that,  in  the  event  that  such  action  be  eom< 
menced  within  that  time,  then  the  pending 
aetion  to  be  stayed  until  the  determination 
of  such  action  brought  by  the  state  of  Soutb 
Dakota.  Afterwards  the  complainants  filed 
an  application  for  the  vacation  of  the  or- 
ders staying  the  prosecution  of  their  suit 
until  the  determination  of  the  suit  in  the 
state  eourt,  but  the  same  was  denied,  and 
thereafter  the  petition  for  mandamus  in 
the  oirouit  court  of  appeals  was  filed,  wiUi 
the  remit  already  stated. 

The  matters  we  have  stated  constitute  the 
entire  record  before  the  circuit  eourt  of  ap- 
peals. UpoD  that  reoord  it  appears  that 
the  circuit  court  of  the  United  States,  hav- 
ing an  action  before  it  to  determine  the 
interest  of  the  complainants  in  the  estate 
of  John  C.  McClellan,  upon  which  issue  had 
been  Joined,  upon  application  of  the  state  ^ 
of  South  Dakota  refused  to  permit  It  to  >• 
Intervene  in  the  case  to  iet*up  its  right  and  • 
title  to  the  property  in  the  estate  of  the 
decedent,  upon  the  claim  that  he  died  with- 
out legal  heirs,  and  stayed  the  proceedings 
in  the  case  before  it  until  the  state  of  South 
Dakota  could  bring  an  action  in  the  state 
court  for  the  purpose  of  determining  such 
rights;  and  afterwards,  it  appearing  that 
the  state  had  commenced  such  section  against 
all  persons  having  or  claiming  a  right,  ti- 
tle, or  interest  therein,  stayed  the  pending 
action  until  the  determination  of  the  action 
in  the  state  court. 

It  Is  first  objected  on  behalf  of  the  re> 
ipondent  herein  that  this  is  not  a  case  In 
which  this  court  has  the  authority  to  Issue 
the  writ  of  certiorari.  It  ia  contended  that 
the  application  for  the  writ  in  this  case 
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WM  «nd«r  the  Ht  of  Hveh  3,  ISQl  (26 
Stat,  at  L.  826,  ehftp.  617,  U.  8.  Comp.  Btat 
1901,  p.  4B8),  and  that  the  right  to  grast 
wrtta  of  certiorari  to  the  circuit  court  of 
appeal!  i«  limited  by  tlia  act  to  certain 
•••eg  made  flnal  in  the  circuit  court  of  ap- 
peal*, and  that  by  9  1()  "'  the  court  of  ap- 
peals act  it  ia  declared  that  whenever  on 
appeal,  writ  of  error,  or  othsrwiae,  a  case 
coming  from  the  circuit  court  of  appeals 
ahall  be  reviewed  and  detannined  in  the 
Supreme  Court,  it  shall  be  remanded  to  the 
proper  district  or  circuit  court  tor  further 
proceeding!  in  pursuance  of  such  determina- 
tion. 

These  pFOTiaiona,  It  is  contended,  show 
that  a  writ  of  certiorari  is  not  warranted 
in  this  ease,  it  being  an  original  application 
in  mandamua  in  the  court  of  appeals,  and 
the  jurisdiction  in  the  circuit  court  not  de- 
pending upon  the  opposite  parties  to  the 
■uit  being  citizens  of  different  states,  and, 
therefore,  the  judgment  not  final  in  the  cir- 
•nit  eourt  of  appeals,  nor  could  the  caae  be 
remanded  to  the  proper  dietrict  or  oircuit 
•onrt,  as  it  wsj  an  original  proceeding  in 
mandamus  In  the  circuit  court  of  appeals. 
But  the  power  of  this  court  to  issue  writs 
«f  certiorari  is  not  limited  to  the  court  of 
appeals  act.  Section  716  of  the  Revieed 
fiUtut«s  of  the  United  States  (U.  S.  Comp. 
SUt  1901,  p.  580)  provides: 
g,  The  Supreme  Court  and  the  circuit  and 
^  distriet  courts  shall  have  power  to  Issue 
■  writa  of  scire  faciaa.  Th^  shall'also  have 
power  to  issue  all  writs  not  specificallj'  pro- 
Tided  for  by  statute,  which  may  be  neees- 
•ary  for  the  exercise  of  their  respective  ju- 
liidietions,  and  agreeable  to  the  nsagea  and 
principles  of  law." 

Of  this  section  It  wss  said  in  Ke  Cbet- 
wood,  165  U.  8.  443,  461,  41  L.  ed.  782,  786, 
17  Sup.  Ct.  Rep.  3S5,  392: 

"By  g  14  of  the  judiciary  act  of  Septem- 
IwT  24,  1780  (1  SUt.  at  L.  81,  chap.  20,  U. 
S.  Comp.  Stat  1801,  p.  680),  carried  for- 
-ward  ai  %  710  of  the  Revised  Statutes,  this 
-court  and  the  circuit  and  district  courts  of 
■the  United  States  were  empowered  by  Con- 
IfresB  to  issue  all  writs,  not  specifically  pro- 
Tided  for  by  statute,  which  may  be  sgree- 
■aMt  to  the  usages  and  principles  of  law; 
and,  under  this  provision,  we  can  undoubt- 
edly isBue  writa  of  certiorari  in  all  proper 
nsei.  American  Constr.  Co.  t.  Jackson- 
Tille,  T.  *  K.  W.  R.  Co.  148  U.  S.  372,  380, 
n  L.  ed.  486,  489,  13  Sup.  Ct.  Rep.  763. 
And  although,  as  observed  in  that  ease,  this 
wrtt  haa  not  been  issued  as  freely  by  this 
-•oart  as  by  the  court  of  Queen's  bench,  in 
Cngland,  and,  prior  to  the  act  of  March  3, 
1891  (chap.  B17,  28  Stat  at  L.  SSO,  U.  a 
Comp.  Stat  1901,  p.  488),  had  been  ordinari- 
.ly  nsed  aa  an  auxiliary  process  merely,  yet. 


whenever  the  elreum  stances  ImperatiTaly 
demand  that  form  of  interposition,  the  writ 
may  be  allowed,  aa  at  eamnion  law,  to  cor- 
rect excesses  of  jurisdiction,  and  in  further- 
ance of  justice,  Tidd,  Pr.  3SS;  Bacon,  Abr. 
'Certiorari,' " 

In  Whitney  t.  Dick,  202  U.  S.  132,  60  L. 
ed.  903,  26  Sup.  Ct  Bep.  684,  a  writ  of  cer- 
tiorari was  granted  to  the  circuit  court  of 
appeals  for  the  ninth  circuit  to  review  the 
judgment  of  that  court  where  an  original 
application  had  been  made  tor  the  writ  of 
habeas  corpus  and  a  writ  of  certiorari  in 
that  court.  This  court  held,  upon  the  ques- 
tion of  jurisdiction,  that  there  could  be  no 
appeal  from  the  circuit  court  of  appeals  in 
such  a  ease,  but  that  a  writ  of  certiorari 
might  issue  to  bring  the  ease  here  from  the 
circuit  court  of  appeals,  upon  the  authority 
of  Re  Cbetwood,  supra-  The  case  at  bar 
being  a  petition  for  mandamus,  there  is  no 
amount  in  controversy,  and  consequently 
there  could  he  no  appeal  to  this  court;  and, 
as  in  Whitney  t,  Dick,  supra,  the  judgment  gi 
of  the  circuit  court  of  appeals  waa  not  final  Jj 
becau*e*of  the  diversity  of  citizenship  in  ■ 
the  court  below,  and,  consequently,  certio- 
rari would  not  issue  under  the  act  of  1891, 
In  Whitney  v.  Dick  the  case  was  remanded 
to  the  circuit  court  of  appeals,  with  in- 
structions to  quash  the  writ  of  certiorari 
issued  by  that  court,  and  to  dismiss  the  pe- 
tition for  habeas  oorpus. 

In  the  present  case  we  ha*e  no  doubt  of 
the  authority  of  this  court  to  issue  the  writ 
of  certiorari,  under  g  716  of  the  Revised 
Statutes  of  the  United  States,  as  construed 
and  applied  In  the  eases  just  cited, — Re 
Chetwood  and  Whitney  t.  Dick,  aupra.  The 
suggestion,  therefore,  that  this  case  should 
he  dismissed  for  want  of  power  in  this  court 
to  grant  the  writ  of  certiorari,  cannot  be 
entertained.  While  the  power  to  grant  thla 
writ  will  be  sparingly  used,  as  has  been  fre- 
quently declared  by  this  court,  we  should 
be  slow  to  reach  a  conclusion  which  would 
deprive  the  court  of  the  power  to  issue  the 
writ  in  proper  esses  to  review  the  action 
of  the  Federal  courta  inferior  In  jurisdiction 
to  this  court 

It  is  further  objected  that  the  cirsnlt 
court  of  appeals  had  no  Jurisdiction  to  Is- 
sue the  writ  of  mandsmus,  as  thst  writ  can 
only  be  issued  in  aid  of  the  appellate  juris- 
diction of  the  circuit  eourt  of  appeals;  and, 
It  Is  oontended,  as  that  court  had  no  juris- 
diction of  the  suit  when  the  application  for 
mandamus  was  filed.  It  ought  to  have  been 
dismissed.  Section  18  of  the  court  of  ap- 
peals act  declares  that  the  circuit  eourt  of 
appeals  shall  haTa  the  powers  specified  in 
I  716  of  the  Rerised  Statutes  of  the  United 
States.  That  section  we  have  already  had 
oeeaaion  to  quote,  and  when  read  In  sonnet 
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tion  with  I  12  of  tba  court  of  app«BlB  act, , 
it  gives  to  the  drcuit  court  of  appeals  tlie 
ftutboritj,  as  this  court  has,  to  issue  writs 
of  acire  facias,  and  all  writs  not  speeialljr 
provided  for  bj  at*tat^  and  necessary  for 
the  exercise  of  the  oonrt's  jurisdiction,  and 
agreeable  to  tlie  nsagea  aiid  principles  of 
law. 

In  this  eaae  It  appears  that  tlie  original 
action  commenced  in  tbe  circuit  court  of 
the  United  States  might  have  been  taken  on 
9  appeal  to  the  circuit  court  of  appeals.  The 
U  suit  involved  over  (2,000  in  amount,  and 
*  was  between  citizens  of*different  Btates. 
There  are  not  wanting  decieions  in  tbe  Fed- 
eral courts,  holding  dtiTerent  views  as  to 
the  right  to  issue  such  writs  as  are  involved 
In  this  case,  before  the  appellate  court  has 
actually'  obtained  Jurisdiction  of  the  case. 
There  are  expressions  in  opinions  of  this 
court  to  the  effect  that  such  writs  issue  In 
aid  of  a  jurisdiction  actually  acquired.  But 
we  think  It  tbe  tme  rule  that  where  a  case 
is  within  the  appellate  jurisdiction  of  the 
higher  court,  a  writ  of  mandamus  may  is- 
me  in  aid  of  the  appellate  jurisdiction 
which  might  otherwise  be  defeated  by  the 
tuiautborized  action  of  the  court  below. 
This  rule  was  distinctly  stated  and  the  pre- 
vious eases  referred  to  in  Knickerbocker 
Ins.  Co.  T.  Coinstoelc,  16  Wall.  256,  270,  21 
Ii.  ed.  493,  408.  In  that  case  the  rule  was 
raeognized  that  this  court  had  the  power 
to  issue  the  writ  of  mandamus  to  compel 
tbe  circuit  courts  to  proceed  to  final  judg- 
ment in  order  that  this  court  may  exercise 
the  jurisdiction  of  review  given  by  law. 
In  that  case  the  court  said: 

"Repeated  decisions  of  this  court  have 
established  the  rule  that  this  court  has 
power  to  issue  a  mandamus,  in  the  exercise 
of  its  appellate  jurisdiction,  and  that  tbe 
writ  will  lie  in  a  proper  ease  to  direct  a 
•nbordinate  Federal  court  to  decide  a  pend- 

In  Ex  parte  Bradstreet,  7  Pet  647,  B  L. 
ed.  615,  the  aams  rule  was  laid  down  by 
Chief  justice  Marshall,  speaking  for  the 
court,  requiring  a  Federal  court  of  Inferior 
jurisdiction  to  reinstate  a  esse,  and  to  pro- 
ceed to  try  and  adjudicate  the  same.  And 
see  Re  Pennsylvania  Co.  137  U.  S.  451,  452, 
84  L.  ed.  738,  739,  II  Sup.  Ct.  Rep.  141; 
Virginia  v.  Rives,  100  U.  8.  313.  25  L.  ed. 
067;  Re  United  States,  194  U.  8.  194,  48 
I.,  ed.  031,  24  Sup.  Ct  Rep.  62S;  Barber  As- 
phalt Paving  Co.  v.  Morris,  87  L.R.A.  781, 
66  C.  C.  A.  B5,  132  Fed.  04S. 

Inasmuch  as  the  order  of  the  circuit  court 
staying  the  proceeding  until  after  final  Judg- 
ment in  the  state  court,  might  prevent  the 
adjudication  of  the  questions  involved,  and 
thereby  prevent  a  review  thereof  in  the  cir- 
•nit  eourt  of  appeab^  which  had  Jurisdic- 


tion for  that  purpose,  we  think  that  court 
had  power  to  issue  the  writ  of  mandamus 
to  require  the  circuit  court  to  proceed  with 
and  determine  the  action  pending  before  it  ^ 
•The  question  then  arises.  Was  the  circuit  * 
court  Justified  in  staying  the  proceedings  • 
in  the  case,  and  withholding  further  action 
until  tbe  case  involving  tbe  same  question 
might  be  brought  and  determined  in  the 
state  oourtT  We  think  that  there  can  be 
but  one  answer  to  this  question.  The  ease 
made  upon  the  bill  was  within  tbe  original 
jurisdiction  of  the  circuit  court  of  the  Unit- 
ed States.  Tbe  right  of  tiie  circuit  court 
to  maintain  such  actions,  notwithstanding 
the  legislation  of  the  state  creating  probate 
courts,  has  been  so  recently  before  this  court 
as  to  require  no  further  consideration  now. 
Waterman  v.Canal-LoulsIana  Bank  4  T.  Co. 
21&  U.  S.  33.  U  L.  ed.  — ,30  Sup.  CL  Rep. 
10.  In  that  case,  following  previous  deci> 
sions  of  this  court,  it  was  held  that  the 
chancery  jurisdiction  of  the  Federal  courts 
to  entertain  suits  between  citizens  of  dif- 
ferent states  to  determine  interests  in  es> 
tates,  and  to  have  the  same  fixed  and  d«- 
dared,  having  existed  from  the  beginning 
of  the  Federal  government,  and  created  by 
the  grant  of  equity  Jurisdiction  to  such 
eourt*  ae  it  existed  in  the  chancery  courts 
of  England,  could  not  be  impaired  by  sub- 
sequent state  le^slation  creating  courts  of 
probate.  The  action  was  therefore  within 
tbe  jurisdiction  of  the  circuit  court  of  the 
United  States. 

So  far  as  the  record  presented  to  the  di^ 
cult  court  of  appeals  shows,  the  only  ground 
upon  which  the  circuit  court  acted  in  post- 
poning tbe  suit  was  because  the  state  of 
South  Dakota,  which  bad  applied  to  b« 
made  a  party,  and  which  application  waa 
denied,  was  about  to  begin  a  suit  in  the 
state  eourt  to  determine  an  escheat  of  the 
estate  of  John  C.  MeClellan;  therefore  the 
action  was  stayed,  first,  until  tbe  begin- 
ning of  such  suit,  and  then  until  it  was  de- 
termined. It  therefore  appeared  upon  the 
record  presented  to  the  circuit  court  of  ap- 
peals that  the  circuit  eourt  had  practically 
abandoned  Its  jurisdiction  over  a  case  at 
which  it  had  cognizance,  and  turned  tbe 
matter  over  for  adjudication  to  tbe  state 
eourt  Thli  it  has  been  steadily  held,  a 
Federal  court  may  not  do.  Chicot  County 
V.  Sherwood,  148  U.  8.  620,  634,  37  L.  ed. 
S46,  548,  13  Sup.  Ct  Rep.  696.  n 

It  cannot  be  denied  that  a  circuit  court  Jj 
of  the  United* States,  like  other  courts,  bad  * 
power  to  postpone  the  trial  of  cases  for 
good  reasons,  but,  by  the  orders  made  In 
this  case,  the  Federal  court  withheld  the 
further  exercise  of  its  authority  until  the 
state  court,  by  Its  action  in  a  case  involr- 
ing  all   the  parties,  might  render  a  Jndg- 
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Bant  whiati  mnild  be  rm  judioata,  and  tbus 
prereot  further  prooeedinjp  in  the  Federal 
•ourt. 

The  rule  ia  wel)  recognized  th&t  the  p«n- 
deucj  of  an  action  in  the  state  oourt  is  no 
bar  to  proceedings  coneeming  the  same  mat- 
ter in  the  Federal  court  having  jurisdiction, 
for  both  the  state  and  Federal  oourts  have 
aartain  concurrent  Jurisdiction  over  such 
eontroTerBies,  and  wlien  they  arise  between 
dtliens  of  different  states  the  Federal  juris- 
diction maj  be  invoked,  and  the  cause  car- 
ried to  judgment,  notwithstanding  a  state 
Mart  may  also  have  taken  Jurisdiction  of 
the  same  case.  In  the  present  cbm,  so  far  as 
the  reoord  before  the  circuit  court  of  ap- 
peals discloses,  the  circuit  court  of  the  Unit- 
ed States  had  acquired  jurisdiction,  the  is- 
sues were  made  up,  and  when  the  state  in- 
tervened, the  Federal  court  practically 
turned  the  case  over  for  determination  to 
the  state  court.  We  think  it  had  no  au- 
thorltf  to  do  this,  and  that  the  circuit  court 
(rf  appeals,  upon  the  record  before  it,  should 
have  issued  the  writ  of  mandamua  to  re- 
qnire  the  judge  of  the  circuit  court  of  the 
United  States  to  show  cause  why  he  did  not 
proceed  to  hear  and  determine  the  case. 

Whether  the  state  ought  to  have  been  al- 
lowed to  intervene  in  the  Federal  court  is 
not  a  question  now  before  us;  but,  if  not 
made  a  party  t«  the  suit,  its  rights  would 
not  have  been  concluded  by  any  adjudication 
made  therein.  Tindal  r.  Wesley,  167  U.  8. 
MM,  223,  42  L.  ed.  137,  143, 17  Sup.  Ot  Rep. 
170. 

We  have  thus  far  eonaidered  the  ease  upon 
the  record  made  in  the  circuit  eonrt  ot  ap- 
peals, and  certified  here  upon  the  writ  of 
certionui.  In  this  court  the  honorable 
judge  of  the  district  court  enters  special 
appearance,  and  filed  an  affidavit  aa  to  the 
proceedings  before  him,  in  which  much  ap- 
pears which  is  not  in  the  record  presented 
to  to  the  circuit  court  of  appeals.  In  that  ap- 
^  pearance  and  affidavit  the  petition  in  inter- 
*  vention,* Sled  in  the  circuit  court  of  the' 
United  States,  is  set  forth  in  full,  as  well 
aa  certain  affidavits  which  were  filed.  We 
ahall  not  enter  upon  a  consideration  of  these 
papers,  because  they  are  not  in  the  record, 
aa  the  same  has  been  certified  to  us  from 
the  circuit  court  ot  appeals  as  the  one  upon 
which  It  acted,  ajid  declined  to  issue  the 
writ  of  mandamus.  They  set  forth  at  length 
oertain  proceedings  in  the  state  courts  of 
Booth  Dakota,  in  which  it  is  all<^  that 
the  Issue  ot  the  right  of  the  complain  ants 
In  the  equity  suit  to  take  the  ertate  of  John 
C.  McClellan,  as  his  heirs  at  law,  was  de- 
termined adversely  to  them,  and  that  such 
proceedings  were  had  as  showed  that  fur- 
ther proceedings  in  reference  to  the  escheat 
of  the  estate  of  McClcltan  for  want  of  l^sJ 


heirs  ought  to  be  determined  by  prooeed- 
Ings  in  the  state  court.  In  making  hia  ap- 
pearance in  this  oourt,  and  in  presenting 
these  papers,  it  is  evident  that  the  district 
judge  was  much  influenced  in  ordering  the 
stay  of  proceedings,  and  withholding  Judg- 
ment until  the  stat«  court  had  rendered  its 
Judgment,  by  the  proceedings  already  had 
in  the  state  courts  of  South  Dakota. 

As  we  have  said,  we  do  not  paaa  upon 
the  sufficiency  of  Uiose  proceedings  to  au- 
thorise the  orders  in  question.  We  must 
take  the  case  aa  it  is  presented  here  upon 
the  stipulated  return  to  the  writ  of  certio- 
rari on  the  record  as  presented  to  the  cir- 
cuit court  ot  appeals.  Upon  that  record, 
we  think,  the  circuit  court  ot  appeals  should 
not  have  dismissed  the  writ  ot  mandamus, 
but  should  have  ordered  the  alternative 
writ,  or  an  order  to  show  cause,  to  issue.  In 
order  that  the  district  judge  might  have 
been  fully  heard  l>efore  the  question  was 
determined  as  to  whether  mandamus  should 

We  ahall  therefore  reverse  the  Judgment 
of  the  circuit  court  of  appeals,  and  remand 
the  caae  to  that  court,  with  directions  to  is- 
sue  the   alternative   writ,   or   an   order   to 
show  cause.     All  we  decide  is,  that   upon 
the  petition  and  record  made  in  the  circuit 
court  of  appeals,  and  as  now  presented  by 
the  transcript  filed  in  this  court,  such  al- 
ternative writ  or  order  to  show  cause  ought  ^ 
to  have   issued.     The   judgment  dismissing  °° 
'the  petition  is  reversed  and  the  case  ia  re-  • 
manded  to  the  Circuit  Court  of  Appeals  for 
further  proceedings,  as  herein  indicated. 

Reversed. 


(ht  v.  b.  kt.) 


WILLIAM  H.  KNIQHT  et  al. 


1.  Plaintiffs  in  error  in  a  Federal  circuit 
court  of  appeals  are  substantially  denied 
their  day  in  court  by  an  affirmance  of  the 
Judgment  below  on  the  ground  that  the  de- 
fenses relied  upon  were  of  an  equitable  na- 
ture, not  cognizable  in  a  court  of  law,  where 
the  trial  court,  with  the  acquiescence  of  all 
parties,  treated  the  defenses  interposed  by 
the  answer  aa  legal  in  their  nature,  and  no 
such  question  was  raised  by  either  party  or 
considered  when  the  cause  was  submitted  to 
the  circuit  court  of  appeals. 

[Bd.  Note.— Por  other  eases,  ■■•  Const!  tuticaal 
Law,  Dec.  DI«.  i  3SSM 

CoTixTB    (5    383')  — AppKii. —  Reuahdiho 

CAUBB— To  WtfiT  CODBT, 

2.  The  circuit  court  of  appeals,  and  not 
the  circuit  court,  is  the  court  to  which  the 
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cftuM  nil]  be  reniBiided  by  the  Federal  Su- 
preme GauTt  for  hearing  and  deeiaioD  upon 
TeTening,  on  Mrtiorari,  a  judgment  of  the 
circuit  court  of  appeaJi  which  affirmed  a 
judgment  of  the  circuit  court  on  the  ground 
that  the  defeoeee  relied  upon  below  were  of 
an  equitable  nature,  not  coguixable  in  a 
court  of  law,  while  the  trial  court,  with  the 
aequieseence  of  all  partiea,  treated  the  de- 
fenaea  interposed  h;  the  snawer  as  legal  in 
their  nature,  and  no  such  question  waa 
raised  bj  either  party  or  considered  when 
the  cause  was  submitted  to  the  circuit  court 
of  appeals. 

[Bd.  Nnts.~For  other  cMai,  Ml  Oonrti,  Dec. 
DlB.  I  J83.'] 

[No.  101.1 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  ot  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  Louisiana  in  favor 
of  plaintiffs  in  an  action  to  establish  righta 
In  ical  property.  Reversed  and  remanded 
to  the  Circuit  Court  of  Appeals  for  further 
proceedings. 

See  same  caae  below,  84  C.  C.  A.  679,  ISA 
Fed.  1022. 

The  fact!  are  stated  In  the  opinion. 

Ueurs.  Arsftne  P.  Pnjo,  Oeorge  E.  Hot- 
land,  Pujo,  Moai  A  Sugar,  and  Holland  A 
Holland  tor  peUtionen. 

Meaan.  M.  J.  Onnnlngham  and  U.  J. 
gg  Cnnninghani,  Jr.,  for  reapondenta. 

*    *  Ur.  Justice  Wblte  delivered  the  opinion 
of  the  court: 

On  JannaT7  28,  1882,  Dan  R.  Kright  and 
John  A.  Lovett  aold  to  William  J.  Knight 
■averal  traeta  of  land  litu&ted  In  the  state 
of  Louisiana.  The  priot  stated  in  the  act 
of  sale  was  flG.OOO,  $600  cash  and  the  bal- 
ance, tl4,E0O,  on  credit,  evidenced  bj  a  note 
of  the  purchaser.  On  Febrnary  B,  1887,  W. 
J.  Knight  aold  to  VioU  P.  Knight,  wife  of 
Dan  R.  Knight,  a  one-half  interest,  and  on 
Februarj  7,  1887,  he  sold  to  J.  C.  Knight 
a  one-fourth  interest  In  the  same  lands. 
The  remaining  one-fourth  interest  was  part- 
ed with  by  an  act  of  sale  dated  April  13, 
1889,  wherein  W.  J.  Knight  joined  with 
Viola  P.  Knight  and  John  C.  Knight  in 
selling  the  entire  land  to  Henry  J.  Lutcher 
and  Q.  Bedell  Moore.  On  April  3,  ISOl, 
Moore  sold  his  undivided  one-half  interest  to 
the  Lutcher  t  Moore  Lumber  Company.    All 

g,  these  acta  of  sale  were  duly  recorded  in  the 

S  proper  land  conveyance  records. 

"•In  March,  1B03,  William  H.  Knight,  his 
tetither  and  two  sisters,  one  a  married  ^ 
an,  whose  husband  joined  In  the  suit  as  a 
manly  tachnieat  party,  eommenced  this  ac- 


in  the  state  diatrict  court  of  Vernon 
parish,  Louisiana,  against  Henry  J.  Lutcher 
and  the  Lutcher  ft  Moore  Lumber  Company, 
asking  to  be  adjudged  the  owuers  of  and  to 
be  entitled  to  the  possession  ot  an  undi- 
vided half  interest  in  the  lands  trought  by 
William  J.  Knight  in  1882  from  D.  R. 
Knight  and  John  A.  Lovett.  The  ri^t  of 
ownership  waa  based  upon  the  averment 
that  the  petitioners  were  children  of  Wil- 
liam J.  Knight)  that  the  property  bought 
by  him  was  acquired  during  the  marriage 
between  their  father  and  mother;  that  it 
formed  a  part  of  the  community  existing 
between  them,  and  conatituted  an  acqatt  of 

community  at  the  time  of  the  death  of 
the  mother  in  August,  1886.  The  right  of 
the  father  to  sell,  in  1887  and  1S99,  the  one- 
half  interest  belonging  to  their  mother,  aa 
the  reault  of  her  community  estate,  was  de- 
nied, and  it  was  charged  that  the  defend- 
ants, who  were  in  possession  in  virtue  of 
the  attempted  sale  made  by  the  father,  were- 

:  trespassers.  It  was  besides  averred 
that  William  J.  Knight,  the  father,  married 
a  second  time.  In  June,  1S8S. 

Because  of  diversity  of  eitixenship  th* 
cause  was  removed  into  the  circuit  court  ol 
the  United  States  for  the  western  district 
of  Louisiana.  In  that  court  the  defendanta 
answered.  In  addition  to  averring  that  tba 
petition  disclosed  no  cause  of  action,  and 
denying  generally  all  the  allegations  of  tha 
petition  not  expressly  admitted,  it  waa 
averrad:  That  William  J.  Knight  had  never 
intermarried  with  the  mother  of  the  pett< 
tloners;  that  even  if  there  had  been  such  » 
marriage  and  a  community  resulting  from 
it,  the  property  sued  for  was  not  an  aeqittt 
at  anoh  eommunity,  because  it  was  the  sepa- 
rate proper^  of  W.  J.  Knight,  aa  no  eaah 
price  waa  ever  paid  by  him  for  the  property 
and  no  note  given,  as  recited  In  the  notarial 
act  of  sal«,  and,  although  the  tranaactioD 
was  put  In  the  form  of  a  sale,  it  was  only 
ostensibly  so,  having  b«en  merely  intended  » 
to  be  a  donation  to  him  of  the  property.  It  J^ 
was,* however,  moreover  allied  that  the* 
property  never  formed  part  of  a  community 
existing  between  Knight  and  his  all^jed 
first  wife,  even  If  there  waa  auch  eommunity, 
because  the  property  was  conveyed  to  him 
under  a  secret  agreement,  for  the  benefit 
of  his  vendors,  and  that  all  the  aubae- 
quent  transfers  were  in  pursuanoe  ot  suob 
agreement.  It  was  further  alleged  that 
the  sales  to  the  defendanta  were  exeentad 
In  good  faith,  for  valuable  consideratioilB, 
without  notice  or  knowledge  of  the  claims  of 
plaintiffs,  Knight  being  then  married,  and 
there  being  no  evidence  of  record  of  a  previ- 
ous marriage  or  of  the  death  of  the  a11^«d 
previous  wife.  In  a  further  paragraph  of 
the  answer  It  was  claimed  "that  the  pretend- 
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«d  nk  made  July  28,  ISS2,  to  laid  William 
J.  Knight,  waa  a  limulation  and  a  fiction," 
•nd  that  the  wemiog  grantorB  made  eald 
pretended  sale  for  the  aole  purpose  of 
•areeaing  (aid  property  from  the  puriuit  of 
tbelr  creditors;  "that  the  property  never  b«- 
oame  community  property,  but  always  be- 
longed to  said  Knight  and  Lovett,  as  Wil- 
Uam  J.  Knight  and  his  alleged  wife  and 
•U  parties  well  knew,  until  the  sale  made 
April  13,  1880,  by  W.  J.  Knight,  John  C. 
Knight  and  Viola  P.  Knight  to  Heniy  J. 
Lntcher  and  G.  Bedell  Moore."  The  respec- 
tive interests  of  the  defendants  in  the  land 
were  next  averred,  their  vendors  were  called 
In  warranty,  and  it  was  prayed  that,  in  the 
«Tent  of  eviction,  defendants  might  recover 
of  their  warrantors  the  proportionate 
•mount  of  the  purchase  price  which  they  had 
received.  An  amendment  to  the  answer  was 
•ubsequently  filed  October  2T,  1903,  ampll' 
fying  the  claim  that  the  sale  in  ISSS  to 
Vniliam  J.  Knight  was  not  bona  fide,  but 
was  tor  the  benefit  of  the  grantors,  and 
included  both  movable  and  Immovable  prop- 
erty belonging  to  said  vendors,  and  averring 
that  the  $900  recited  cash  consideration  waa 
paid,  but  with  money  of  the  grantors,  and 
that  a  note  was  executed,  but  with  no  inten- 
tion to  pay  the  same  or  to  demaiid  payment 
thereof,  and  that  it  was  in  fact  redelivered 
to  Knight  without  his  making  payment,  and 
It  waa  averred  that  the  pretended  sale  eon- 
^  rtituted  only  a  paper  title  to  the  property, 
*  "and  same  never  In  fact  nor  in  law  l>eeame 
■  tba^roperty  of  the  eommunlty  between  him 
and  his  so-ealled  wife;  and  no  interest  what- 
arar  in  said  property  vested  in  said  eom- 
■innlty,  and  the  aald  plaintiffs  herein  are 
without  right  or  equity  to  any  right,  title, 
«r  interest  in  the  said  lands."  The  pre- 
aerlptlons  of  one,  two,  four,  five,  and  ten 
years  were  alto  pleaded. 

As  expressly  stated  In  the  argument,  both 
fry  eonnsel  for  the  petitioners  in  error  and 
^  eonnsel  for  the  respondents,  and  as  ap- 
pears from  recital*  contained  in  a  petition 
for  rehearing  printed  In  the  record,  to  which 
we  shall  hereafter  more  particularly  refer, 
the  defendants,  who  had  removed  this  action 
to  the  circuit  conrt  In  December,  1903,  filed 
in  that  court  their  bill  of  complaint,  in 
which  they  made  the  plaintiffs  in  this  action 
defendants.  The  bill,  after  substantially 
reiterating  the  averments  which  we  pre- 
Tfonsly  recited,  and  which  were  contained  In 
the  answer  filed  In  this  cauae,  prayed  that 
the  further  prosecution  of  Uie  action  be 
perpetually  enjoined.  The  right  to  prevent 
the  further  prosecution  of  the  action  at  law 
waa  based  on  the  assertion  that  the  law  ac- 
tion "clouded  your  orators'  title  to  the  land 
in  suit;  that  your  orators'  defenses  are  equi- 
table,  aad   thitt  the  pendency  of  said   suit 


and  the  eload  eaat  on  your  orators'  title 
works  irreparable  injury  and  damage  to  yon 
orators,  and  that  they  have  no  adequate 
remedy  at  law." 

The  following  demurrer  was  interposed  to 
the  bill  of  complaint: 

"First.  Plaintiffs  on  estopped  from  at- 
tacking their  own  title. 

"Second.  The  deed  under  which  the  de- 
trndsnts  claim  has  been  adjudged  a  good 
and  valid  title. 

"Third.  The  complaint  comes  too  late,  the 
defendants  having  filed  a  suit  in  law,  and 
the  plaintiffs  have  answered  to  their  d«> 
mandi,  in  which  they  set  up  a  defense  which, 
if  sustained,  will  be  adequate  in  law. 

"Fourth.  That  the  allegations  of  plain- 
tiffs' bill  of  complaint  is  simply  a  reitera-  ^ 
tion  of  their  answer  in  suit  No.  276  In  the  * 
•circuit  oourt  of  the  United  States  for  the  * 
western  district  of  Lonisiana,  at  taw,  and 
that  the  allegations  therein  eont^ned  and 
set  forth  set  up  a  plea  of  estopped  in  pais, 
and  constitute   a    complete    end    adequate 
remedy  at  law. 

"Fifth.  That  the  bill  of  complaint  disclos- 
es no  right  or  cause  of  aoUon. 

"Finally.  Defendants  especially  demur  to 
the  right  of  plaintiffs  to  bring  their  bill  in 
equity,  as  neither  the  lew  nor  the  juris- 
prudence of  this  state  authorizes  or  pro- 
vides suits  in  eqni^,  and  especially  is  this 
so  as  to  real  estate  situated  In  the  state. 
Hence,  defendants  move  that  the  injunction 
herein  asked  for  be  denied.  That  thla 
branch  of  the  ease  be  diamlseed  to  plain- 
tiffs' cost,  and  suit  No.  276  be  proceeded 
with  according  to  law," 

After  argument,  and  on  February  16,  IM>4, 
a  decree  was  entered  In  favor  of  the  respond- 
ents, in  which  it  was  recited  that  "the  court 
sustained  the  demurrer  and  dismissed  the 
suit  at  cost  of  complainants."  This  action, 
which  had  In  the  meanwhile  been  pending  in 
the  eircuit  court,  upon  the  issues  made 
np  as  heretofore  stated,  was  tried,  and  re- 
sulted in  a  verdict  and  Judgment  in  favor 
of  the  defendants.  Error  having  been  prose- 
cuted from  the  circuit  oourt  of  appeals,  in 
that  court,  on  April  4,  190S,  tlia  judgment 
was  reversed  and  the  causa  remanded.  The 
court  did  not  pass  upon  the  merits,  be- 
cause it  found  that  the  citisenship  of  the 
Lutcher  ft  Uoore  Lumber  Company,  the  cor- 
poration defendant,  was  not  adequately 
averred  in  the  petition  for  removal,  and 
therefore  the  proper  basis  for  jurisdiction 
in  the  court  below  had  not  been  laid  (SB 
C.  C.  A.  248,  136  Fed.  404),  and  a  petition 
for  rehearing  was  refused  (71  C.  C.  A.  684, 
139  Fed.  1007). 

In  the  circuit  court,  after  the  receipt  of 
the  mandate  of  the  circuit  court  of  appeals, 
plaintiffs  objecting  and  excepting,  the  da- 
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fendants,  in  aecordftnca  with  leaTe  gTuit«d, 
•mended  the  AvennenU  ol  citizenship  in  the 
petition  for  removal  so  *fl  to  cause  them  to 
N  be  in  all  reapects  adequate.  Subaequently, 
R  upon  gToonda  which  it  ia  not  necessar;  to 
atate,  plaintiffi*  Sled  a  paper  atyled  a  de- 
murrer to  portion*  of  the  anawer  of  the  de- 
fendauta,  and  pleai  of  ret  judicata  and  es- 
toppel. The  case  naa  tried  the  second  time 
to  a  joiy  In  October,  190G.  During  the  prog' 
Teas  of  the  trial  the  deposition  of  J.  A. 
Lorett,  one  of  the  original  vendors  of  Knight, 
waa  offered  b;  the  defendanta.  The  teati- 
maaj  tended  to  show  that  the  note  for  {14,- 
600,  described  in  the  act  of  tale  h;  irhich 
Knight  had  acquired  the  property  as  having 
been  given  as  part  of  the  purchase  price, 
had  not  been  paid  bj'  him  prior  to  the  deatii 
of  hia  first  wife,  and  tt^t  it  had  subse- 
qnentlj  been  paid  oat  of  the  purchase  price 
realized  from  the  various  sales  which  were 
aasailed,  and  that  the  amount  was  therefore 
a  debt  of  the  oommunitj,  and  the  plaintiffs, 
■a  heirs  of  their  mother,  could  not  attack 
the  sales  without  tendering  their  share  of 
the  communitj  debt,  which  had  been  paid 
U  the  result  of  the  sales.  This  testimony 
waa  excluded  by  the  court,  because,  among 
other  reasons,  it  was  held  not  to  be  compe- 
tent under  the  defenses  made  in  the  answers. 
Thereupon  the  defendants  requested  to  be 
Allowed  to  amend  on  the  ground  that,  on  the 
former  trial,  the  testimony  had  been  admit- 
ted aa  within  the  issues  arising  from  the 
answers,  and  that  the  defendants  "therefore 
took  no  steps  to  provide  for  the  contingency 
of  a  change  in  the  opinion  of  the  court  by 
amending  their  answers  so  as  to  clearly 
make  such  defenses  admissible."  To  the  ac- 
tion of  the  court  in  refusing  to  allow  this 
amendment  an  exception  waa  taken.  Differ- 
ing from  the  flrst  trial,  there  was  a  verdict 
in  favor  of  the  plaintiffa,  upon  which  judg- 
ment was  entered.  Various  exceptions  ad- 
ditional to  those  to  which  we  have  just  re- 
ferred were  taken  by  the  defendants.  With- 
out going  into  detail,  it  suFGcea  to  say  that 
these  exceptions  were  varied  in  character, 
embracing  all  the  defenses  made  in  the  an- 
•wers,  and  oovered  rulings  of  the  court  on 
the  admission  and  rejection  of  evidence  and 
the  refusal  to  give  requested  instructions. 
On  error  the  case  again  went  to  the  circuit 
•f  court  of  appeals  for  the  fifth  circuit,  and 
^  as  the  result  of  the  numerous  exceptions  tak- 
*  en  below,  the* assignments  of  error  In  sub- 
■tanoe  presented  for  decisions  the  many  ques- 
tions raised  in  the  trial  court. 

The  circuit  court  of  appeals  afflrmed  the 
^dgment  of  the  trial  court,  and  the  opin- 
ion delivered  by  it  is  as  follows:  "By  the 
Mart:  After  a  thorough  and  attentive  con- 
rideration  of  Um  questions  raised  on  this 
writ,  we  are  of  opinion  that  the  matters  of 


defense  relied  apoo  by  plaintiffs  in  error  ob 
the  trial  below,  in  so  far  as  they  were  not 
given  consideration,  were  of  an  equitable 
nature,  not  cognizable  in  a  court  of  law. 
We  therefore  affirm  the  judgment  of  the 
circuit  court."  [34  C.  C.  A.  670,  158  Fed. 
1022.}  A  lengthy  petition  for  rehearing  waa 
Sled  on  December  26,  1907,  and  a  few  daya 
thereafter  there  was  also  filed  what  was 
styled  "Motion  by  plaintiffs  in  error  to  with- 
hold mandate,  stay  proceedings,  and  order 
trial  of  the  equitable  iasuea,  with  sugges- 
tions of  res  jitdieata  and  waiver."  Both  in 
the  petition  and  in  the  motion,  counsel  eon- 
tended  that,  contrary  to  the  ruling  of  the 
circuit  court  of  appeals,  the  trial  court  held 
all  the  issues  properly  triable  on  the  law 
side  of  the  court,  and  that  the  plaintiffs  in 
this  action  never  at  any  time  suggested 
that  any  of  the  matters  of  defense  wera 
equitable,  and  to  dispose  of  the  cause  as  tha 
court  had  done  would  deprive  the  defendanta 
of  their  rights,  and  entail  great  hardship 
upon  them.  The  defendants  also  iocorpora^ 
ed  in  the  motion  the  bill  of  complaint  Sled 
in  the  equity  cause  heretofore  referred  to, 
and  which  was  instituted  by  them  to  enjoin 
the  prosecution  of  this  action,  as  also  tha 
demurrer  and  the  decree  of  dismissal.  In 
connection  therevrith  the  suggestion  waa 
made  that  the  decree  in  said  cause  ought^  in 
conscience,  to  be  treated  as  res  )udiaala  ol 
the  question  of  the  nature  of  the  defenses  in- 
terposed in  this  action.  Elaborate  argument 
was  advanced  to  sustain  the  contention  that 
the  defenses  introduced  amounted  only  to 
a  denial  of  the  case  made  t^  the  plaintiffs, 
and  tbat  the  evidence  exolnded  by  the  trial 
court  should  have  been  received,  and  up<n 
the  undisputed  record  a  verdict  should  have 
been  directed  for  the  defendants  below.  The  ^ 
appelUte  court  was  asked  to  allow  an  oral  ^ 
argument  of  the^petitioa  for  rehearing:  "In  ■ 
view  of  the  fact  that  the  case  has  been  dia- 
poacd  of  on  questions  not  raised  by  either 
party,  and  not  considered  when  this  causa 
was  submitted,  and  in  view  of  the  attitude 
of  the  trial  court  with  reference  to  the  de- 
fenses being  at  law,  and  not  in  equity,  and 
in  view  of  the  attitude  plaintiffs  in  error 
have  been  placed  in,  because  of  this  ques- 
tion having  been  determined  adversely  to 
their  riglits  for  the  first  time  in  this  court," 
The  record  does  not  show  that  any  formal 
disposition  was  made  of  the  petition  for  re- 
hearing, and  the  motion  to  which  we  have 
referred,  other  than  an  enti^,  dated  Janu- 
ary S2,  1S08,  reading  aa  follows:  "Ordered, 
that  the  Issuance  of  mandate  in  this  case  be, 
and  It  is  hereby,  stayed  for  thirty  days  from 
this  date."  The  case  thereupon  came  bare 
in  eonsequenee  of  the  allowance  of  a  writ 
of  certiorari. 
The  record  unqueationably  establishes  thai 
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tlw  oironit  Mart,  with  the  acquieseeace  of  all 
paitiM,  treated  the  defeoBes  interposed  by 
the  answer  of  the  defendant!  aa  legal  in 
their  nature.  Aside,  however,  from  the 
strict  record,  both  the  respondents  and  the 
petitioners  eall  our  attention  to  the  tran- 
■eript  containing  the  proceedings  in  the 
equity  cause.  Indeed,  counsel  for  respond- 
ents particularly  press  upon  our  attention 
that  the  defendants  below,  plaintiffs  in  the 
equi^  cause,  acquiesced  in  the  decree  en- 
tered against  them  in  the  circuit  court  in 
•DCh  cause  by  not  appealing  therefrom,  and 
that  "it  binds  and  estops  them  from  now 
urging  the  same  matters  set  up  in  that  bill." 
niere  is  no  denial,  but,  an  the  contrary,  by 
necessary  implication,  counsel  for  respond- 
ents admit  the  truth  of  the  statement  made 
In  the  petition  for  rehearing,  filed  in  the 
drouit  court  of  appeals,  that  the  cause  was 
disposed  of  by  that  court  "on  questions  not 
raised  by  either  parfy,  and  not  oonsidered 
when  this  cause  was  submitted,"  and  con- 
trary to  the  "attitude  of  the  trial  court  with 
reference  to  the  defenses  being  at  law,  and 
not  in  equity." 
«  It  is  a  reasonable  Inference  that  when, 
S  ■fter  the  remorsl  of  the  cause,  the  defend- 
"  «ntl  filed  their  bill  of  complaint,  settingMip 
tba  defenses  which  they  had  urged  in  their 
answer  in  this  action,  such  course  must 
bave  been  suggested  by  the  fact  that  the  dis- 
tinction between  law  and  equity  did  not  pre- 
vail in  the  courts  of  the  state  of  Louisiana, 
and  that  therefore  it  was  well  for  them,  aft- 
er they  had  removed  the  cause  into  a  court 
of  the  United  States,  to  seek  to  conform  to 
the  practice  there  prevailing,  and,  in  any 
arent,  to  pursue  a  course  which  would  ren- 
der it  certain  that,  in  the  new  forum,  the; 
would  not  be  deprived,  because  of  the  form 
of  pleading,  of  their  right  to  have  their  de- 
fenses passed  upon.  The  plaintiffs  in  the 
aetioQ  at  law  (this  action),  who  were  the 
defendants  in  the  equity  cause,  having,  as 
a  defense  to  that  cause,  insisted  that  the 
defenses  were  not  cognizable  in  equity,  and 
having  prevailed  in  such  contention,  were 
certainly  in  eonseienee  placed  In  a  position 
where  they  could  not,  by  a  change  of  atti- 
tude, assert  that  the  defenses  were  legal  in 
their  nature,  and  thus  deprive  the  defend- 
ants of  all  means  of  defense  in  this  action. 
Indeed,  the  record  does  not  Intimate  that 
they  sought  to  do  so,  since  it  afGrmatively 
satabliahes  that  the  plaintiffs  in  this  ao- 
tion,  after  having  obtained  as  respondents 
the  adjudication  in  their  favor  in  the  equi- 
fy  cause, — an  adjudication  which  was  as 
w«n  binding  upon  them  as  npon  the  com- 
^ainants, — acquiesced  in  tbe  decree, — an  ac- 
quiescence which  was  manifestly  concurred 
fal  by  the  opposing  parties  and  sanctioned  hy 
the  trial  court    The  case  is  altogether  un- 


like that  which  wonld  be  presented  1^  an  ob- 
jection urged  by  the  respondents  to  a  bill 
in  equity,  against  the  power  of  the  court  to 
exert  jurisdiction  over  a  cause  of  action  in- 
disputably cognizable  only  in  a  court  of  law 
whereby  a  deprivation  of  the  constitutional 
right  of  trial  by  jury  would  result.  In  this 
case,  on  the  contrary,  the  question  con- 
sidered did  not  concern  the  inherent  juris- 
diction of  the  court  over  the  subject-mat- 
ter. The  decision  of  the  question  before  us 
is  controlled  by  the  case  of  Burbank  v.  Bige- 
low,  154  U.  S.  EE8.  Appz.,  and  IS  L.  ed.  SI, 
14  Sup.  Ct  Rep.  lies.  That  was  an  action 
at  Ian  in  which  the  plaintilf  recovered  judg-  |, 
ment.  In  this  court,  for  the  first  time,  the  |^ 
objection  was  made  by  the  imsucceBsful*par-  ■ 
ty  that  the  matter  of  the  demand  of  plain- 
tiff was  one  of  equitable  cognizance.  Tbe 
cour^  however,  said  (p.  659)  i 

"The  objection  that  the  matter  of  pli^n- 
tiff's  demand  is  one  of  equitable  cognisance 
in  the  Federal  courts  cannot  prevail.  No 
such  objection  was  raised  in  the  court  be- 
low at  any  stage  of  the  proceedings,  and 
it  cannot  be  permlttad  to  a  defendant  to  go 
to  trial  before  a  jury  on  tbe  facts  of  a  case 
involving  fraud,  and  let  It  proceed  to  judg- 
ment  on  the  verdict  without  any  attempt  to 
assert  the  equitable  character  of  the  suit, 
and  then  raise  that  question  for  tbe  first 
time  in  this  court." 

Applying  this  doctrine  to  the  facts  and 
circumstances  which  we  have  previously 
stated,  we  are  of  opinion  that  it  inevitably 
results  that  the  effect  of  the  action  of  the 
circuit  court  of  appeals  was  substantially 
to  deny  to  the  plaintiffs  In  error  In  that 
court,  petitioners  here,  their  day  in  court) 
in  other  words,  was  equivalent  to  condan> 
ning  them  without  affording  them  an  op- 
portunity to  be  heard. 

It  is  undoubted  that  by  the  operation  of 
the  writ  of  certiorari,  granted  in  accord- 
ance with  the  provisions  of  the  judiciary 
act  of  ISSl  [20  Stat  at  L.  82G,  chap.  617. 
U.  8.  Comp.  Stat  IBOl,  p.  4SB],  the  en- 
tire record  is  before  us,  with  power  to  de- 
cide the  case  as  it  was  presented  to  the 
circuit  court  of  appeals,  by  reason  of  the 
writ  of  error  issued  out  of  that  court  Cer- 
tain is  it  also  that  the  judiciary  act  of  1801 
contemplates  that,  as  a  general  rule,  where, 
under  its  provisions,  a  case  comes  to  this 
court  on  certiorari  to  a  circuit  court  of 
appeals,  it  will  be  disposed  of  so  that  the 
mandate  of  this  court,  to  avoid  circuity, 
will  go  directly  to  the  circuit  court  The 
great  purpose  of  the  act  of  18D1,  however,  to 
which  all  its  provisions  are  subservient,  Is 
to  distribute  the  jurisdiction  of  the  courta 
of  the  United  States,  and  thna  to  relieve  tbe 
docket  of  this  court  by  casting  upon  the  cir- 
cuit courts  of  appeal  the  duty  of  Snally  da- 
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eiding  Ue  Mam  otbt  wUeh  Om  jnrladlstion 
of  thoM  court*  IB  by  ths  ftct  mkde  BnaL  Th« 
power  to  iMue  certiorari  in  Aceordanoe  with 
a  the  act,  in  ita  esseDcc,  is  only  ft  meant  to 
»  the  «nd  that  this  imperatlTS  and  reapon- 
•  aible  dn^  may  be*adequatel7  performed.  Aa 
it  ia  patent  from  the  statement  we  have 
made  that  the  onlj  ground  upon  whieti  tbe 
power  to  iaaue  certiorari  could  have  been  ex- 
erted waa  the  failure  of  the  court  below  to 
consider  tbe  caae  before  it,  we  think  thta 
record  preeenta  an  exception  to  the  general 
rule  of  procedure  above  referred  to.  In  oth- 
er words,  in  a  case  like  thii  we  think  the 
jadgmeut  of  the  circuit  court  of  appeals 
must  be  reversed,  and  the  ease  be  remanded 
to  that  court,  to  the  end  tltat  the  duty  to 
hear  and  decide  it  may  be  performed.  To 
hold  otherwise  would  be  repugnant  to  tbe 
plain  intent  of  the  act  of  1891,  sinoe  it  would 
recognize  a  practice  by  which  the  conceded- 
ly  eaaential  purpose  of  the  act  of  1891  could 
be  diaregarded  or  be  made  practically  of  no 
arail. 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peala  is  reversed  and  the  case  ia  remanded 
to  that  court  for  further  proceedings  In  eon' 
formity  with  this  opinion. 

"--  V.  3.  »IT.| 

ST.  LOUIB,  KANSAS  CITY,  ft  COLOBADO 

RAILROAD    COMPANY,  Appt. 


WABASH  RAILROAD  COMPANY  and  the 

ai7  of   St.   Louia.    (No.   SOI.) 
GouvTB  (!  38B")— AppEAi^-JoBiBWonoir— 
Ibtrbventiok, 

1,  The  decree  of  a  Federal  circuit  eonr', 
entered  pursuant  to  the  mandate  of  a  oir- 
euit  oourt  of  appeals,  upon  a  petition  to 
enforce  rights  granted  by  a  decree  In  intar- 
rention  proceedlnga  in  a  foreclosure  suit,  la 
not  appealnbte  to  the  Federal  Supreme  Court 
where  the  jurisdiction  of  the  original  fore- 
flloaare  suit  waa  based  solely  upon  diverse 
citiEenship,  although,  when  the  case  went 
back  from  the  circuit  court  of  appeals  to  the 
circuit  court,  the  tatter  court  authoriied  an 
amendment  to  the  petition,  allying  tliat 
tbe  decree  ordered  by  tbe  circuit  court  of 
appeals  failed  to  give  full  faith  and  credit 
to  the  original  decree  in  the  intervention 
proceedings. 

[Ed.  Note.— For  other  cues,  sa*  Ccnnta.  See. 
Dfg.  I  8*5. 'i 
COOBTB    (S    383*>— CEBTlOBiBI— To    ClBCCIT 

COUBT   OF    APPEALS. 

2.  The  power  ot  the  Federal  Supreme 
Court  to  rcf^uire  a  circuit  oourt  of  appeals 
by  eertioran  to  send  up  for  review  casea 
pending  before  the  latter  oourt  extends  to  a 
caae  pending  in   that  court   on   an   a; — ^ 


frcon  a  decree  of  a  drcnit  eourt,  entered 
pursuant  to  the  mandate  of  the  circuit  court 
of  appeals  on  a  prior  appeaL. 

CBd.  Note.— For  other  eaasa.  see  CoartSi  Dml 

ilk.  I  »■*] 
CoiTBTa  (I  383*)— OxBTiORABi— To  GnoaiT 

Court  or  Afpkals. 

3.  Certiorari  to  a  ITederal  circuit  court  of 
appeals  should  be  granted  by  the  Supreme 
Court  in  a  caae  in  which  is  involved  the 
construction  of  a  prior  decree  of  a  circuit 
eourt,  affirmed  by  the  Supreme  Court,  upon 
which  depends  the  extent  of  the  use  by  one 
railway  company  of  the  traelc,  right  of  way, 
and  terminal  facilities  of  another,  as  well  as 
the  righte  of  access  by  the  one  company  to 
industries  eatabliahed  along  the  line  of  the 

[Ed.  Not*.— For  other  eaasa.  as*  Courts,  D«. 
Dig.  (  BJ.*] 

Railboadb  (I  80*)— Joint  Uaa— COHanoo- 

i.  The  equal  use  and  beneflt  of  the  a- 
tire  ground  owned  t?  tbe  Wabash,  St.  Louia, 
t  Pacific  Railway  Company,  and  used  by  It 
for  ita  terminal  facilities  in  St.  Louis,  and 
not  merely  a  right  of  way  over  ito  traoks 
running  to  the  Union  station,  were  granted 
to  the  St.  Louis,  Kansas  Ci^,  Ji  Colorado 
Railroad  Company  by  a  decree  awarding  to 
the  latter  road  the  equal  use,  on  certain 
prescribed  terms,  of  the  right  of  nay  and 
tracks,  side  tracks,  switehes,  tum-outa,  turn- 
tables, and  otber  terminal  facilities  of  the 
former  road  at  and  between  the  north  tin* 
of  Forest  park  and  Eighteenth  street  in  tbe 
city  of  St^  Louis. 

[Bd.  Note.— For  othar  caaei.  aaa  Railroads, 
Doc  Dig.  1  BO.*} 

Bailioaos  (I  80*)— JoiHT  Ua>— COH0ZBUO- 
non  ow  DxoBKE. 

6.  Tbe  right  of  the  St.  Louis,  Kansas  CH^, 
ft  Ootorado  Railroad  Company  to  use  ter- 
minal facilities  in  connection  with  indus- 
trial eatablisbments  now  existing  near  the 
right  of  way  of  the  Wabash,  St.  Louis,  ft  Pa- 
clnc  Railway  Company  is  included  in  a  de- 
cree by  which  the  former  road  waa  given 
the  right,  upon  certain  prescribed  terma, 
which  contemplated  modifiostion  upm 
change  in  conditions,  to  use  the  right  of  way 
and  tracks,  side  tracks,  switehes,  tum-outa, 
turntables,  and  other  terminal  facilities  of 
the  latter  road  at  and  between  tbe  north 
line  of  Forest  park  and  Ei^teenUi  street 
in  the  cit^  of  St.  Louis. 

[Ed.  Note.- For  other  daaes,  ••■  Railroads, 
Dm.  Dig.  I  SO.*] 

[Nos.  07  and  301.] 


APPEAL  from  the  CSrcnit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  decree  entered  pur- 
suant to  tbe  mandate  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  upon  a  pa- 
titJon  to  enforce  rights  granted  by  a  do> 
oree  in  interrenUon  proceedings  in  a  forv- 
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tlonm  mlt.    KfmlsMd  for  wmnt  of  jniiidle- 
tlon.    Also  a 

PJfriTION  for  t.  writ  of  certiorari  to 
the  United  States  arcuit  Court  of 
AppeaU  for  the  Eighth  Circuit  to  bring 
up  for  reriew  a,  ou«  pending  in  that  court 
on  ut  appeal  from  a  decree  of  the  Circuit 
Court  for  the  Eaetem  DIatriot  of  Missouri, 
entered  punuant  to  the  mandate  of  the  Cir- 
cuit Court  of  Appeals  on  a  prior  appeal  up- 
on a  petition  to  enforce  rights  granted  bf 
a  decree  in  intervention  proceedings  .' 
■ult  to  forecloM  a  railway  mortgage. 
tiorari  granted  and  decree  ol  the  Circuit 
Conrt  modified  «o  aa  to  give  the  right  to 
the  intervening  railwaj  company  to  the  um 
of  the  terminal  faoilitiea  of  the  defendftnt 
railwa;  company  in  connection  with  indus- 
trial establishments  existing  near  the  right 
of  way  of  the  latter  company. 

Sef  SRine  case  below,  No.  801,  81  a  C. 
A.   043,   152   Fei.  840. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Frank  Hagenaaii,  W.  F.  Erans, 
and  H.  A.  Low  for  appellant  and  petitioner. 

Messrs.  James  Ii.  Mtnnis  and  Welii  H. 
^  Blodgett  for  appelloeB  and  respondents. 

?  ■  Mr.  Chief  Justice  Poller  delivered  the 
^nlon  of  the  court,  after  reading  the  fol- 
lowing memorasdnm: 

This  opinion  was  prepared  by  our  Brother 
Brewer,  and  had  been  approved  before  hit 
lamented  death.  It  was  then  recirculated 
and  Is  adopted  as  the  opinion  of  the  court. 

21  Ob  January  4,  1686,  there  was  entered  In 
•  the  dreuit  oourt'of  the  United  States  for 
the  eastern  district  of  Missouri  a  decree  of 
foreclosure  and  sale  ol  the  Wabash,  St. 
Louis,  ft  Pacific  Railway  Company,  herein- 
after called  the  Wabaah  Company.  In  that 
•uit,  before  the  execution  of  the  deeds  to  the 
purchasing  oommittee,  a  railway  eorporetion 
known  aa  the  6t.  Louts,  Kansas  Citj',  ft 
Colorado  Railroad  Company  (hereinafter 
ealled  the  Colorado  Company)  and  the  lAtj 
of  St.  Louis  intervened  to  compel  tbe  Wa- 
bash Company  to  give  to  the  Colorado  Com- 
pany the  use  of  Its  tracks  and  a  right  of  en- 
trance over  them  to  tbe  Union  depot  of  that 
city.  Ob  that  intervention  a  decree  was  en- 
tared  finding  the  equities  in  favor  of  the 
interveners,  and  granting  tbe  Colorado  Com- 
pany tbe  use  of  the  tracks  and  right  of  way. 
29  Fed.  646.  On  appeal  to  this  court  the 
decree  of  the  circuit  court  on  the  Interven- 
tloti  was,  on  January  10,  ISOl,  sustained. 
Jtry  T.  St.  Louis,  13B  U.  S.  1,  34  L.  ed.  S48, 
11  Sup.  Ct  Rep.  843. 

A  dispute  having  arisen  as  to  the  rights 
granted  by  that  decree,  a  petiUon  was  filed 
at  the  March  term,  1902,  of  tbe  circuit  court 
fat  the  original  foreclosure  cue  to  enforce 


those  rights  as  the  Colorado  Onnpauy 
claimed  they  existed.  A  large  amount  of 
testimony  was  token  upon  this  application, 
and  a  decree  entered  April  2,  1906.  There- 
upon an  appeal  was  taken  to  the  circuit 
court  of  appeals  for  the  eighth  circuit, 
which,  on  April  3,  1907,  reversed  the  de- 
cree and  remanded  tbe  case  "vrith  directions 
to  enter  a  decree  not  inconsistent  with  the 
views"  expressed  In  tbe  opinion  of  the  oourt. 
SI  C.  C.  A.  643,  IE2  Fed.  949.  The  case  went 
back  to  the  circuit  court,  and  after  aa 
amendment  to  the  petition,  which  was  al- 
lowed by  the  court,  a  decree  was  entered  in 
obedience  to  the  mandate,  from  which  de- 
cree an  appeal  was  again  taken  to  the  cir- 
cuit court  of  appeals,  and  also  to  this  court. 
On  the  appeal  to  the  circuit  court  of  appeals 
the  record  was  filed  in  that  court,  and 
thereupon  an  application  for  a  certiorari 
was  made  to  this  court,  so  that  two  cases 
are  before  us  with  records  precisely  alike, 
one  the  appeal  from  the  circuit  court  direct- 
ly to  this  court  (being  case  No.  57)  and 
the  other  the  petition  for  a  certiorari  to  tbe  a 
•court  of  appeals  (being  case  No.  SOI).  ? 
[This  petition  was  filed  and  presented  to  the 
oourt  November  30,  1008,  and  on  December 
T,  1908,  consideration  of  tbe  petition  was 
postponed  to  be  heard  with  No.  67.] 

The  Wabash  Company  has  filed  a  motion 
to  dismiss  No.  67,  the  case  appealed  directly 
to  this  court.  The  jurisdiction  of  the  orig- 
inal forscloEure  suit  was  based  solely  upon 
diverse  dtiEenship,  and  it  has  been  repeated- 
ly decided  that  the  jurisdiction  in  the  case 
of  an  intervention  is  determined  by  that  of 
the  main  cause.  Rouse  v.  Letcher,  15S  U.  8. 
47,  39  L.  ed.  341,  IB  Sup.  Ct.  Rep.  266;  Greg- 
ory T.  Van  Ee,  160  U.  B.  643,  40  L.  ed.  066, 
16  Sup.  Ct.  Rep.  431;  Carey  v.  Houston  ft  T. 
C.  R.  Do,  161  U.  S.  lis.  40  L.  ed.  638,  16 
Sup.  Ct  Rep.  631;  Rouse  v.  Eomsby,  161 
U.  8.  688,  40  L.  ed.  817,  16  Sup.  Ct.  Eep.  610; 
Pope  V.  Louisville,  N.  A.  ft  C.  R.  Co.  173  U. 
S.  673,  43  L.  ed.  814,  10  Sup.  Ct  Rep.  600, 

If  this  be  true  In  respect  to  an  interven- 
tion, a  fortiori  must  it  be  true  in  respect 
to  a  petition  to  enforce  rights  granted  by 
the  decree  in  the  intervention.  Nor  is  this 
rule  changed  by  the  fact  that  when  this 
case  went  back  from  the  circuit  court  of 
appeals  to  tbe  circuit  court,  the  latter  court 
authorized  an  amendment  to  the  petition, 
alleging  that  tbe  decree  ordered  by  the  court 
of  appeals  failed  to  give  full  faith  and 
credit  to  the  original  decree  in  the  inter- 
vention proceedings,  for,  aa  said  in  Pope  v. 
Louisville,  N.  A.  ft  C.  R.  Co.  supra  (p.  578): 

"And  this  is  true  although  another  ground 
of  jurladiction  might  be  developed  in  the 
oourse  of  the  proceedings,  as  It  must  appear 
at  the  outset  that  the  suit  is  one  of  that 
character  of  whieh  the  circuit  court  could 
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properly  ttike  oognlcanee  tt  tbe  tfme  Ita  ]ii- 
rlidiction  U  inToked.  Colorado  Cent.  Coniol. 
Min.  Co.  r.  Tnrdc,  160  U.  S.  136,  37  L,  ed. 
1030,  U  Sep.  Ct  Rep.  35;  Ez  parts  Jones, 
184  U,  S.  091,  flB3,  «  L.  ed.  801,  802,  17 
Sup.  Ct  Rep.  Z22;  Third  Street  &  Suburban 
R.  Co.  T.  Lewis,  173  U.  S.  457,  43  L.  ed.  788, 
10  Sup.  Ct.  Rep.  451." 

Further,  the  power  of  the  circuit  eourt 
was  limited  to  tlie  entry  of  a  decree  aa 
dcred  hj  the  court  of  appeals,  and  it  co 
not  introduce   new   question!   into   the  I 
gation  without  the  permisBion  of  that  court. 
Ex  parte  Dubuque  &  P.  R.  Co.  1  Wall.  69, 
17  L.  ed,  514j  Re  Sanford  Fork  t  Tool  Co. 
^  180  U.  S.  247,  40  L.  ed.  414,   18  Sup.  Ct. 
e  Rep.  291.     Still  further,  the  mere  oonstruc- 
>  tioD     of  a  decree  *iaTolTes  no  challenge  of 
Ita  Talldlty.    SmitbioniaD  Institution  t.  St. 
John,  214  U.  S.  10,  20,  C3  L.  ed.  802,  807, 
M  Sup.  Ct  Rep.  001,  and  cases  cited  in  the 
opinion. 

The  motion  to  dtsmias  No.  57  must  there- 
fore be  sustained  with  casts. 

With  reference  to  the  application  tor  a 
certiorari,  the  power  of  this  court  cannot 
be  doubted.  As  said  in  Forsyth  v.  Ham- 
mond, 188  U.  S.  SOe,  G14,  41  I.,  ed.  1006, 
109B,  17  Sup.  Ct.  Rep.  865,  689: 

"We  reaOirm  in  this  case  the  propositions 
ttsretotore  announced;  to  wit,  that  the  pow- 
er of  this  court  in  certiorari  extends  to 
every  ease  pending  in  the  circuit  courts  of 
appeal,  and  may  be  exercised  at  any  time 
during  such  pendency,  provided  the  case  is 
ODS  which,  but  for  this  proTision  of  the 
statnte,  would  be  finally  determined  In  that 
wurt." 

On  the  appeal  to  the  olrcnlt  court  of  ap- 
peals the  cose  was  there  pending  for 
slderation  and  decree,  and  as,  for  rea: 
heretofore  stated,  an  appeal  to  this  court 
vonld  not  lie,  the  ease  can  be  brought  here 
by  certiorari. 

The  question,  then.  Is  whether  the  writ 
of  certiorari  ought  to  be  granted.  That 
question  inroWes  the  construction  of  a  prior 
decree  of  a  United  States  circuit  court,  af- 
flnned  by  this  court  It  Is  not  a  question 
of  the  payment  of  money,  but  of  the  ex- 
tent of  the  use  belonging  to  one  railroad 
company  in  the  traclis,  right  of  way,  and 
tsnuinal  facilities  of  another,  as  welt  as  the 
rights  of  access  by  the  one  company  to  in- 
dustries established  along  the  line  of  the 
other.  This,  in  view  of  the  increasing  num- 
ber of  industries  iu  a  great  and  growing 
dty  like  St  Louis,  is  of  constantly  en- 
larging importance,  and  ought,  so  far  as 
possible,  to  bo  settled-  It  seems  to  us  that 
both  the  private  interests  of  the  railroad 
eompanies  and  of  the  separate  industries 
and  ttte  greater  interests  of  the  public  call 


for  the  granting  of  the  writ  of  eertiorarl, 
and  it  is  therefore  so  ordered. 

This  brings  before  us  the  original  decree 
on  the  Intervention.  That  decree,  and  the 
facts  upon  which  the  original  controversy 
arose,  as  well  as  those  upon  which  the  (, 
present  dispute  rests,  will  be  found  fully  Jj 
stated  in  SO  Fed.  S4e,*138  U.  S.  1,  and  81  • 
C.  C.  A.  643,  supra,  need  not  be  repeated. 
It  is  BufSeient  to  say  that  the  decree  was 
founded  upon  contracts  to  which  the  rail- 
road companies,  or  their  predecessors,  were 
parties,  by  which  the  Wabash  Company 
agreed  to  "permit,  under  such  reasonable 
r^ulations  and  terms  as  may  be  agreed 
upon,  other  railroads  to  use  its  right  of 
way  through  the  park,  and  up  to  the  ter- 
minus of  its  road  in  the  city  of  St.  Louis, 
upon  such  terms,  and  for  such  fair  and 
equitable  compensation,  to  be  paid  to  it 
therefor,  as  may  be  agreed  upon  by  such 
eompanies."  It  provided  that  the  Colorado 
Company  should  pay  $2,500  a  month  "for 
the  use  of  the  right  of  way,  and  tracks,  side 
tracks,  switches,  turn-outs,  turntables,  and 
other  terminal  facilities  of  the  said  Wabash, 
St.  Louis,  A  Pacific  Railway  at  and  be- 
tween the  north  line  of  Forest  pork  and 
Eighteenth  street  in  the  ci^  of  St.  Louis," 
and  that  of  these  properties  it  should  "en- 
joy the  equal  use  and  benefit."  It  appor- 
tioned the  expense  of  maintaining  on  a 
wheelage  basis  this  right  of  way  and  other 
property  during  such  joint  use. 

Two  principal  questions  are  preaentsd, 
each  having  reference  to  the  existenos  of 
the  rights  granted  by  the  intervention  de- 
cree. The  eastern  line  of  Forest  park  is 
about  3  miles  west  of  Eighl«enth  street,  and 
at  the  time  the  decree  was  entered  tbc 
Wabash  Company  owned  a  strip  of  land 
varying  In  width  from  28  to  over  200  feat, 
and  extending  from  Eighteenth  street  to 
the  east  line  of  the  park,  and  also  had  an 
easement  for  the  passage  of  ita  trains  and 
engines  through  the  park  upon  a  strip  of 
land  42  feet  wide  from  the  east  to  the  north 
side  thereof.  The  ground  owned  by  the 
Wabash  is  not,  as  stated,  of  equal  width, 
portions  having  been  obtained  by  deeds  from 
different  owners,  some  being  only  28  feet 
in  width  and  others  extending  quite  a  dis- 
tance, BO  as  to  furnish  room  tor  round- 
liDuses  and  other  terminal  facilities.  Now, 
it  Is  contended  that  the  only  effect  of  this 
decree  was  to  give  to  the  Colorado  Com-  ^ 
pany  the  right  to  use  the  two  continuous  g 
tracks  from  the  north  line  of  Forest'park  • 
into  the  Union  station;  while,  on  the  other 
hand,  it  is  contended  that  it  gave  to  the 
Colorado  Company  the  equal  use  and  benefit 
of  the  entire  ground  owned  by  the  Wabash 
and  used  for  Its  terminal  facilities.  Both 
the  circuit  court  and  the  circuit  eonrt  of 
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appeals  sustained  tb«  latter  cODBtmctlon, 
kud  with  tbat  concluaioa  we  concur.  The 
terminal  facilitUB,  and  not  simply  a  right 
of  way  over  the  tracki  of  the  Wabaah  nin- 
□ing  to  the  Union  station,  were  granted  by 
tha  decree.  Ah  aaid  by  Circuit  Judge  San- 
born, delivering  the  opinion  o[  the  court  of 
appeals   (p.  646)  : 

"Tbe  ordinary  aignlflcation  of  the  term 
"right  of  way,'  when  used  to  deacribe  land 
which  a  railroad  eoTporation  owns  or  Is 
entitled  to  uae  for  railroad  purpose*,  is  the 
entire  strip  or  tract  it  owns  or  ii  entitled  to 
use  for  this  purpose,  and  not  any  specific 
or  limited  part  thereof  upon  which  ita  mtdn 
track  OT  other  specified  improTements  are 
located.  Joy  v.  St.  Louis.  138  U.  8.  1, 
44-46,  34  L.  ed.  S43,  867,  858,  11  Sup.  Ct. 
Rep.  243;  New  Mexico  v.  United  States 
Trust  Co.  172  U.  8.  171,  181,  182,  43  L. 
ed.  407,  410,  411,  19  Sup.  Ct.  Rep.  128,  Id., 
174  U.  S.  545,  548,  43  L.  ed.  107B,  1080,  19 
Sup.  Ct.  Rep.  784;  Chicago  t  A.  R.  Co.  v. 
People,  S3  111.  350,  356,  357;  Lake  Erie  ft 
W.  R.  Co.  V.  Middlecoff,  160  111.  27,  37  N. 
E.  860,  863;  Ptaff  v.  Terre  Haute  ft  I.  R. 
Co.  108  Ind.  144,  148,  9  N.  E.  93,  95. 

"To  one  ignorant  of  the  origin  and  his- 
tory of  the  rights  of  the  contending  parties, 
knd  unaware  of  the  persuasive  arguments 
of  connsel,  the  reading  of  this  decree  would 
■uggest,  DO  doubt,  that  it  granted  the  Joint 
use  of  the  entire  strip  owned  by  the  Wabaah 
Company,  and  of  all  the  railroad  facilities 
thereon  between  the  east  line  of  tbe  park 
and  Eighteentb  street  Upon  its  face  there 
Is  no  ambiguity  in  its  terms.  They  suggest 
no  limitation  or  exception,  and  when  tbe 
terms  of  a  decree  are  plain  and  clear,  their 
ordinary  meaning  and  elTect  may  not  be 
lawfully  contracted  or  extended  unless  it 
appears  with  reaBonabte  certainty  that  such 
was  the  purpose  of  the  court;  for  the  legal 
presumption  is  that  the  judge  carefully  and 
thoughtfully  expressed  therein  his  dellber- 
f  ate  intention.  The  Wabash  Company, 
e  therefore,  assumed  no  light  burden  when  it 
■  essayed  to  (prove  that  the  court  intended 
by  tbU  decree  to  grant  to  the  Colorado  Com- 
pany the  joint  use  of  a  atrip  only  30  feet 
in  width  out  oE  the  wider  strip  the  Wabash 
Company  owned  between  the  east  line  of 
the  park  and  Gi^teenth  street." 

The  other  matter  involves  the  question 
of  tbe  right  of  access  to  industrial  estab- 
lishments which  have  been  built  up  near 
to  the  line  of  the  Wabash  road.  As  might 
be  expected  in  a  growing  efty  like  St.  Louie, 
there  are  now  many  such  establishments, 
access  to  which  has  been  obtained  by  the 
construction  of  trades  connecting  them  with 
tbe  main  tracks  of  the  railway.  Tbe  use  ot 
these  eonneoting  tracks,  wliieh  were 
structed  under  different  anangemeDta  with 
80  S.  C— 33. 


tbe  various  establlshmenta.  Is  claimed  by 
tbe  intervener,  thus  making  itself  a  close 
end  active  competitor  with  the  Wabash 
Company  for  their  transportation  business. 

The  general  conclusion  of  the  court  ot 
appeals  is  stated  in  these  words  (p.  067)  t 

"The  conclusion  is  that  the  Colorado  Com- 
pany is  entitled  to  enjoy  the  joint  and  equal 
use  of  the  entire  strip  of  land  between  the 
east  line  of  the  park  and  Eighteenth  street, 
which  the  Wabash  owned  or  had  acquired 
the  right  to  use  when  the  decree  ot  1886 
was  rendered,  and  of  the  tracks,  aide  trades, 
turn-outs,  turntables,  and  terminal  facili- 
ties now  thereon.  But  it  is  not  entitled  to 
the  use  under  that  decree  of  any  of  the 
property,  industrial  or  railway  facilities  ot 
the  Wabash  Company,  beyond  the  limits  of 
that  strip.  Union  F.  R.  Co.  v.  Mason  City 
ft  Ft.  D.  R.  Co.  199  U.  S.  171,  50  L.  ed.  139. 
2fl  Sup.  Ct  Rep.  19." 

From  the  latter  part  of  this  conclusion 
Circuit  Judge  Hook  dissented,  and  that  pre- 
sents the  question  now  to  be  considered. 
We  are  of  opinion  that  the  circuit  court 
of  appeals  erred,  and  tbat  the  views  of 
Judge  Hook  are  correct  That  tbe  matter 
was  considered  by  the  circuit  court  at  the 
time  of  the  original  decree  is  evident  from 
the  opinion  of  the  circuit  Judge,  in  whleh  it 
was  said   (29  Fed.  G69):  ^ 

"Iba  final  matter  is  that  of  compensa-  g 
tlon.  In  this  I  thinkHbe  master  erred.  Ha  ■ 
fixed  the  value  of  the  right  of  way  at  a 
million  of  dollars;  and  reported  that.  In  hil 
judgment,  the  share  of  the  interest  on  this 
value  and  in  the  expenses  of  keeping  up  tbe 
track,  which  tbe  intervener  company  should 
pay,  should  be  fixed  upon  a  wheelage  basis. 
Bo  far  as  respects  the  mere  matter  of  keep- 
ing up  the  track,  I  see  no  reason  to  doubt 
the  justice  of  the  rule  fixed  by  the  master} 
but  in  regard  to  tbe  interest  on  the  value, 
I  think  the  intervener  should  pay  one  half 
of  that  and  for  these  reaaons:  It  Is  a 
familiar  fact  that  in  a  large  city  like  St 
Louis,  along  the  track  of  an  important  rail- 
road, within  the  city  limits,  are  built  large 
manufacturing  establishments,  warehouses, 
and  other  buildings  for  the  convenient  trans- 
Bction  of  business  betvreen  the  carrier,  on 
the  one  hand,  and  the  manufacturer  and 
the  merchant  on  the  other.  Another  road 
coming  over  the  same  track  not  only  uses 
the  property,  of  great  value,  which  the  com- 
pany owner  has  in  the  first  instance  paid 
for,  but  also  shares  in  the  benefit  of  access 
to  all  these  manufacturies,  warehouses,  ete. 
It  thus  places  itself  in  competition  with  ths 
original  company  for  this  valuable  business. 
Such  competition  may  operate  to  diminish 
the  business  of  tbe  original  company,  or 
compel  It  to  lower  its  ratea  to  preserve  the 
business.    In  either  way  it  operate*  t«  tha 
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■eiionB  detriment  of  tlia  original  eompuiy. 
Tha  n«w  eompaji;  cornea  in  u  an  eqnaJ 
oompetitoT.  It  ebarea  in  all  the  bcnefita  of 
thij  buiinesi,  and  it  ma?  ahare  equally. 
Under  those  circiunetances  it  seenia  to  me 
BO  more  than  fair  that  a  new  company, 
which  crowds  itself  into  an  equal  access  to 
■uch  benefits  and  such  privileges,  should 
pay  an  equal  share  of  the  interest  on  the 
value  of  the  property.  Hence  I  shall  sus- 
tain tba  objections  of  the  respondent  to  the 
report  of  the  master,  so  far  as  concerns  the 
amount  of  compensation,  and  I  think  that 
the  inteirener  company  must  pay  one  half 
the  interest  on  the  value,  and  ita  share  of 
the  cost  of  keeping  up  the  track,  determined 
f  upon  a  wheelage  basis.  In  other  respects 
J  the  report  of  the  master  will  be  confirmed." 
'  *  That  is  an  interpretation  of  the  language 
of  the  intervention  decree  giving  the  use  ol 
the  right  ot  way,  side  tracks,  switches,  turn- 
outs, turntables,  and  other  terminal  facili- 
ties. It  is  doubtless  true  that  a  connec- 
tion with  these  industrial  establisbments 
has  become  a  matter  ot  far  greater  im- 
portance than  at  the  time  of  the  decree. 
U  it  be  said  that  thU  haa  cast  an  unex- 
pected burden  upon  the  Wabash,  It  must 
also  be  remembered  that  provision  was  made 
for  such   unexpected  changes.     As   said   in 


the  o 


1  (p.  I 


8): 


"An  act  of  the  legislature  might  be 
passed,  giving  to  one  company  the  right  to 
use  the  tracks  of  another,  and  prescribing 
all  the  terms  and  conditiona, — the  details 
for  the  use.  I  take  it,  an  act  of  the  legis- 
lature would  also  be  valid  which  simply  de- 
clared that  one  company  should  have  the 
right  to  use  the  tracks  of  another  upon 
such  terms  and  conditions  as  tha  parties 
might  agree  upon,  or  should  be  prescribed 
by  the  courts;  and  if  such  a  legislative  act 
would  have  to  he  adjudged  valid  and  com- 
plete, I  see  no  satisfactory  reason  why 
courts  may  not  also  hold  suSicient  and  valid 
a  mere  contract  for  the  right,  and,  deter- 
mining the  right,  also  settle  and  prescribe 
the  terms  of  the  use.  It  is  true  that  such 
a  decree  cannot  be  executed  by  the  per- 
formance of  a  single  act.  It  is  continuous 
in  its  operation.  It  requires  the  constant 
exercise  ot  judgment  and  skill  by  the  ofUcers 
of  the  corporation  defendant;  and  there- 
fore, in  a  qualified  sense,  it  may  be  true 
that  the  case  never  is  ended,  but  remains  a 
permanent  ease  in  the  court,  performance 
of  whose  decree  may  be  the  subject  of  re- 
peated inquirx  by  proceedings  in  the  nature 
of  contempt.  It  Is  also  true  that,  in  the 
changing  conditions  of  business,  the  details 
of  the  uM  may  require  change.    Tha  time 


may  come  when  the  respondent's  biulnesi 
may  demand  the  entire  use  of  ita  traelcii 
and  the  intervener's  right  wholly  ceaae.  But 
other  decrees  are  subject  to  modiflcation  and 
change,  aa  in  decrees  for  alimony.  The 
courts  are  not  Infrequently  called  to  mod- 
ify them  by  reason  of  the  changed  oondl-  f 
tion  of  the  parties  thereto.  Bo,  when  a  J{ 
decree  passes  in  a  case  ot  this  kind,  it're-  * 
mains  as  a  permanent  determination  of  the 
respective  rights  of  the  parties,  subject  only 
to  the  further  right  of  either  party  to  apply 
for  a  modification  upon  any  changed  con- 
dition of  affairs;  and,  so  far  as  any  matter 
of  supervision  of  the  personal  ^ill  and 
judgment  of  the  ofScers  of  the  respondent 
corporation,  the  contract,  in  terms,  providei 
that  the  regulation  of  the  running  of  trains 
shall  be  subject  to  the  control  of  the  offlcert 
of  the  respondent." 

See  also  the  opinion  of  this  court  in  138 
O.  S.  1,  47. 

The  decree  of  the  Circuit  Court  of  Decem- 
ber 20,  1907,  Is  therefore  modified  in  ao- 
eordance  with  the  views  we  have  expressed 
as  to  terminal  facilities  in  connection  with 
the  industrial  establishments  now  existing 
near  the  right  of  way  of  the  Wabash  Com- 
pany. If  that  company  shall  desire,  it  may 
apply  for  a  valuation  ot  the  additional  prop- 
erties of  which  the  equal  use  and  enjoyment 
is  given  to  the  intervener,  and  upon  that 
valuation  the  same  per  cent  shall  be  paid 
by  the  intervener.  The  costs,  except  so  far 
as  they  have  been  already  taxed,  shall  l» 
charged  against  the  respondents. 

(ST  V.  S.  IM.) 
SOLOMON  BRANTLEY,  Plff.  in  Err, 

STATE  OF  GEORGIA. 
Cbiuinal  Law  U  193^*)— Fokiub  Jkop- 

A  person  convicted  of  a  lesser  grade  ot 
homicide  than  that  charged  in  the  indict- 
ment, who  obtains  a  reversal  of  the  judo^ 
ment  upon  appeal,  is  not  placed  twice  Mt 
jeopardy  by  a  second  trial  for  murder  under 
the  same  indictment. 

[Ed.  Nota.— F-or  otber  ease*,  sm  Criminal  Law, 
Dec  Dl|.  I  U3M.*J 

[No.  692.] 

Argued  and  submitted  April  6,  1010.    De- 
cided April  11,  1910. 


IN  ERROR  to  the  SnprenM  Court  ot  ttm 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  conviction  for  murder  in 
the  Superior  Court  of  Waahiiigton  Coun^, 
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in  that  slate,  after  k  rererMl  in  tli«  Court 
of  Appeal!  of  that  staU  upon  an  appeal 
from  a  eonviction  of  Toluntat;  man- 
tlsughter.    AfGrmed. 

See  ume  esse  below  (Oa.)  <S  8.  E.  42«. 

The  facta  are  stated  in  tho  opinloii, 

Ur.  John  Randolpb  Cooper  for  plain- 
tiff in  error. 
Mr.  John  C.  Hart  for  defendant  in  er- 


Per  Curiam  t 

Brantlej  wa«  Indicted  In  the  luperii 
court  of  Washington  county,  Georgia, 
charged  with  the  offense  of  murder;  was 
tried  and  found  guilty  of  Tolniituy  man- 
slaughter; Sled  a  motion  for  new  trial,  and, 
npon  appeal  to  the  state  court  of  appeals, 
obtained  a  reveTsal  of  the  judgment,  and  a 
new  trial  iras  ordered. 

At  the  second  trial  he  Bled  a  plea  of  tor- 
■ner  jeopardy,  claiming  that  he  bad  been 
tried  for  murder,  and  having  been  found 
goil^  of  a  leaser  grade  of  homicide,  that 
operated  to  acquit  him  of  the  charge  ot 
0  murder,  and  to  try  him  again  for  murder 
E  under  the  aante  indictment  would  be  to  try 
>  him  again  for  an*offense  of  which  he  had 
been  previously  acquitted,  and  that  he  could 
only  be  arrai^ed  for  voluntary  manslaugh- 
ter. This  plea  was  demurred  to  and  the  de- 
murrer sustained  by  the  court.  The  ca«e 
then  proceeded  to  trial,  aud  the  jury  found 
him  guilty  of  murder,  whereupon  he  was 
Mutenced  to  lite  imprisonment.  He  moved 
for  new  trial,  wbieh  motion  was  overruled, 
and  thereupon  he  appealed  to  the  supreme 
court  of  the  state  of  Georgia,  which  af- 
firmed the  judgment  of  the  lower  court. 
132  Ga.  573.  22  L.H.A.(N.S.)  959,  04  S.  E. 
670. 

The  Conatitution  of  the  state  ot  Georgia 
provides  that  "no  person  shall  be  put  in 
Jeopardy  of  life  or  liberty  more  than  once 
for  the  same  offense,  save  on  his  or  her  own 
motion  for  a  new  trial,  after  conviction,  or 
In  case  of  mistrial."  [Art.  1,  j  1,  f  8.] 
This  writ  of  error  was  sued  out,  and  plain- 
tiff in  error  contended  that  the  judgment  of 
the  supreme  court  of  Georgia  was  in  vio- 
lation of  the  6th  Amendment  of  tlie  Consti- 
ttttlon  of  the  United  States,  and  that  the 
provision  of  the  Constitution  of  tlie  state  of 
Georgia  was  null  and  void  as  construed  by 
the  state  supreme  court. 

The  contention  is  absolutely  without 
merit.  It  was  not  a  case  of  twice  in 
jeopardy  under  any  view  of  the  Constitu- 
tion of  the  United  States. 


Judgment  affirmed. 


(ht  u.  b.  ».) 
UNITED  STATES  OF  AMERICA,  A^^, 

OBERLIN  M.  CAETBR  et  at      (No.  BBL) 

OBERLIN  M.  CARTES  et  al.,  Appts., 


BX  PARTE:     IN  TEE  UATFER  OF  THE 

UNITED  STATES,  Petitioner. 

(No.  10,  OriginaL) 

Onited  STATEi  (S  50*)— OmcBrs— Firrr- 
oiABT  Relation-^onflict  of  Intrrest 

— ACCODNTINQ. 

1.  An  Arm;?  engineer  in  cliarge  of  a  har- 
bor improvement,  who  secretly  receives  from 
the  eontraetors  a  proportion  of  the  abnor- 
mal prolits  realized  by  them  in  the  execu- 
tion of  their  contracts,  mav  be  required  to 
account  in  equity  to  the  United  States  for 
the  share  so  received,  without  any  showing 
of  any  speciBs  abuse  of  discretion  on  his 
part,  or  of  any  actual  loss  to  the  govern- 
ment by  fraud  or  Dtberwise. 

[Dd.  KoU.— F'or  oUisr  CSMS,  bm  United  SUtn. 
Deo.  Dlf.  I  ».•] 

Dhitbd  Statu  (|  50*)— OFKiceBa— Tbubt 
Pbopebtt — Deficiekct  Personal  Judo- 
imfT. 

2.  Recovery  on  behalf  of  the  government 
against  the  engineer  in  charge  ot  a  publie 
improvement,  who  secretly  receives  from  the 
contractors  a  proportion  of  the  abnormal 
proRti  realtied  by  them  In  Che  executira  of 
their  contracts.  Is  not  confined  to  the  prop- 
erty or  secnrictes  into  which  such  lltldt  gains 
may  be  traced,  but  for  any  deBcleucy  the 
government  may  have  a  personal  JudffmenL 

[Bd.  Note.— Tor  ether  esM^  ■••  ITaltad  Mats*, 
Dee.  Dig.  |  U.*] 


3.  Persons  who,  with  full  knowledge  of 
the  facts,  have  received  the  securities  into 
which  hare  gone  the  Illicit  gains  of  the 
engineer  in  charge  of  a  public  improreraent, 
must  account  to  the  United  States  for  the 
securities  traced  to  their  possession. 

(Bd.  Note.— For  otber  cues,  im  Tnuts.  CenL 
Dls.  it  ea-6t8:    Dbc.  D1|.  1  US.*] 
JODQMENT     a    2ij2*)  — PtKADIITO— RKUEt 

U.IDEB  Genkral  PBATKB  —  Deticienct 

PlSeONAL  JUDGMEnT. 

4.  The  United  States,  seeking  to  follow 
the  illicit  gains  of  its  agent  into  the  prop- 
erty or  securities  into  which  they  have  gone, 
is  entitled,  under  a  prayer  for  "other,  fur- 
ther, and  general  relief,"  to  a  judgment,  as 
(or  money  had  and  received  for  its  use,  for 
any  difference  between  the  cost  of  the  spe- 
cific property  •*'»'*"'»•■*''  -."i  ♦»**  «-:«■  _ki..k 
it  is  unable  tu  iracs. 

[Ed.    Nota,— For    oUer ,    . 

Cimt.  DIE.  II  411.  4U;    Dao.  Dls.  f 

Appeal  and  Ebboh  (t  1004*)— Cohcubbeht 
FiNDiKoa  Below— AI.LOWAKCK or CouN- 
BEL  Fees. 

5.  An  alloivance  for  counsel  fees  out  of 
funds  in  court  will  aot  be  disturbed  aa  ax- 


ivered  and  the  gains  which 
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eearive,  whers  tlw  two  tower  eonrU  have 
eononrred  in  tlw  amouttt  allowed  aa  reason- 
able. 

tBd.  Note.— For  other  o»M«.  •««  AppM,!  »nd 
Brror,  Cant.  Olg.  H  SH4-IMT;   Dm.  Die.  I IDH-*] 

CoBi^  (I  lO*)— Allowamci  Odt  of  Fund 

— Stipulatioh. 

B.  The  condition  upon  which  the  United 
Btates  i^eed  to  allowaneea  for  eouniel  fees 
and  other  expenses  out  of  funds  in  oaurt 
into  which  the  illicit  gains  of  its  agent  had 
been  traced,  viz.,  the  turning  over  by  tbe 
defendants  to  the  receiver  of  all  aasets 
which  bad  not  been  theretofore  "bona  fide 
dispcBed  of  by  them,  and  therefore  beyond 
their  control,"  was  not  so  violated  as  to 
defeat  the  right  to  auch  allowances  by  the 
insistence  by  the  defendants  npon  a  credit 
for  all  disbursements  made  by  them  In  de- 
fense of  the  suit  and  Id  the  care  of  the  prop- 
erty In  their  hands,  and  for  snmB  retained 
by  them  as  compensation  foi  their  services. 

— .   Note.— For  other  eases,  eee  CobCs,  Deo. 
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tNos.  651,  652,  and  10,  Original.] 

Argued   January    13,    14,    IBIO.     Deuded 
April   18,   IBIO. 

CROSS  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  to  review  a  decree  which  af- 
Brmed,  with  eome  modifications,  »  decree  of 
the  Circuit  Court  for  the  Eastern  Division 
of  the  Northern  District  of  Illinois  in  favor 
of  the  United  States  In  a  suit  to  compel 
the  engineer  in  charge  of  a  harbor  improve- 
ment to  account  for  the  share  of  the  prof- 
it* secretly  received  by  him  from  the  con- 
traetore,  and  to  follow  his  illicit  gains  into 
the  property  or  securities  into  which  they 
have  gone.     Affirmed.     Also 

A  PETITION  for  a  writ  of  prohibition 
the  judge  of  the  Circuit  Court  for. the 
Eastern  Division  of  the  Northern  District 
of  Illinois  to  prohibit  him  from  entertaining 
jurisdiction  in  the  suit  pending  the  appeal, 
and  to  prohibit  him  from  making  allow- 
ances for  expenses  or  counsel  fees  out  of 
funds  in  court,  prior  to  the  disposition  of 
the  appeal.     DismisBcd. 

The  facets  are  stated  in  the  opinion. 

See  same  caae  below,  S6  C  C.  A.  687,  1T2 
Fed.  1. 

Messrs.  Marlon  £rivln  and  Edwin  W. 
Sims  for  the  United  States. 

Measrs.  Joseph  B.  Foraker,  Horace  O. 
Stone,  John  B.  Daisb,  and  William  W. 
Ourley  for  Carter  et  a1. 

Solicitor  General  Bowers  and  Mr.  Marion 
Erwin  for  petition  for  writ  of  prohibition. 
t.      Ur.  John  B.   Daish  opposed. 

*Mr.  Justice  Iiurton  delivered  the  opinion 


•For  otDar  cua  sn  u 


defendant  Oberlln  U.  Carter,  late  a  captain 
in  the  Army  of  the  United  States,  to  ac- 
count for  illicit  gains,  gratuities,  and  prof- 
its received  by  him  through  collusion  with 
contractors  for  river  and  harbor  imiwove- 
menta  in  the  Savannah,  Georgia,  improve- 
ment district,  and  to  follow  such  illicit 
profits  into  securities  and  other  property 
held   for   him  by   other   defendant*   to   the 

In  substance,  the  bill  charges  that  under 
an  appropriation  made  by  Congress  for  the 
improvement  of  the  harbor  of  Savannah, 
oertain  contracts  were  entered  into  with 
John  F.  Gaynor  and  Benjamin  D.  Greene, 
doing  business  either  in  their  joint  names, 
or  the  name  of  one  of  them,  or  as  the  At- 
lantic Contracting  Company.  That  these 
contracts  were  made  in  pursuance  of  plana 
and  specifications  prepared  and  let  out  un- 
der biddings  conducted  by  the  defendant 
Oberiin  M.  Carter,  then  an  engineer  officer 
••signed  as  local  engineer  of  the  improve- 
ments projected  in  the  Savannah  district. 
These  contracts  were  executed,  the  appro- 
priations disbursed,  and  the  work  super- 
vised and  accepted  by  said  officer,  or,  under 
hia  advice  and  recommendations,  by  th* 
War  Department, 

It  Ib  charged  that  Carter  entered  into  a. 
corrupt  arrangement  with  the  said  contract- 
ors, by  which  fae  undertook  to  use  bis  pow- 
er and  discretion  in  the  preparation  of 
specifications  and  contracts,  and  in  adver- 
tising and  letting  the  same  out  in  such  a 
way  as  to  enable  Gaynor  and  Greene  to  be- 
come contractors  under  conditions  which 
would  insure  them  a  large  profit,  and  to 
uee  bis  influence,  power,  and  discretion  in 
the  supervision  and  acceptance  of  the  worii 
to  their  greatest  advantage.  It  is  then,  in 
substance,  averred  that,  in  consideration  of 
such  service  to  them  and  the  betrayal  of 
his  trust,  he  should  share  in  the  profits  « 
and  receive  one  third  of  every  distribution  f, 
made.  It  Isaeharged  In  substance  that  un-  * 
der  such  agreement  or  understanding  titer* 
was  paid  over  to  the  defendant  Carter  alwut 
$500,000  as  his  share  of  the  profits,  and 
that  the  some  was  converted  Into  real  es- 
tate, bonds,  stocks,  and  negotiable  notes, 
and  that  much  of  these  gains  were  later 
placed  in  the  custody  of  certain  other  de- 
fendants named  in  the  bill,  two  of  them  bft- 
ing  brothers  of  defendant  Carter,  to  wit, 
Lorenzo  D,  Carter  and  I.  Stanton  Carter, 
who  are  charged  as  holding  same  as  agents 
for  Oberiin  M.  Carter.  Securities  aggregat- 
ing in  value  some  $400,000,  into  which  the 
larger  part  of  the  share  of  the  defendant 
Oberiin  M.  Carter  is  said  to  have  gone, 
were  attached  under  this  and  other  bills, 
ancillary  In  character,  and  placed  in  Urn 
hands  of  a  receiver  to  abide  the  result  of 
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k  decree  in  thia  caae,  the  same  decrse  to  _ 
down  in  tfa«  ancillary  suit*  in  other  juris- 
dictions in  which  uij  part  of  the  proper^ 
or  tecuritiea  has  been  impounded. 

There  was  a  decree  in  favor  of  the  United 
States  in  the  circuit  court,  subatantiallf  as 
prayed  for.  Upon  an  appeal  by  the  defend- 
ants and  cross  appeal  by  the  United  States, 
to  the  circuit  court  of  appeals,  the  decree 
was  affirroed  as  far  as  it  went,  and  w«4 
enlarged  in  certain  matters  upon  the  ap- 
peal of  the  United  States.  The  original  de- 
fendants haxe  appealed  from  thia  last  de- 
cree so  far  as  it  was  favorable  to  the 
plainant,  and  the  United  States  baa  perfect- 
ed a  cross  appeal  with  reference  to  certain 
parts  of  the  decree  with  which  it  is  discon- 
tent Thus  the  whole  case  is  here  as  upon 
a  broad  appeal,  and  the  several  appeals 
have  been  heard  upon  the  entire  record, 
consisting  of  some  thirty  printed  volumes. 
The  facts  essential  to  be  stated,  aa  sifted 
out  of  this  great  record  of  pleadings  and 
evidence,  are  these;  From  some  time  in 
1839  until  July  20,  1897,  Oberlin  M.  Car- 
ter, then  a  brilliant  and  rising  officer  of  en- 
^neers  in  the  Army  of  the  United  States, 
was  assigned  to  duty  and  placed  in  charge 
of  certain  improvements,  for  which  an  ap- 
propriation had  been  made,  in  the  harbor 
^  of  Savannah.  It  is  enough  to  say,  without 
»  going  into  particulars,  that  this  duly  in- 
■  volved  large  powers  and'eonsiderable  discre- 
tion in  the  matter  of  plans,  preparation  of 
contracts,  advertising  for  and  acceptance  of 
bids,  superintendence  and  acceptance  of  the 
work  as  it  progressed,  and  some  latitude  in 
the  construction  and  modification  of  con- 
tracts. It  is  undoubtedly  true  that  the 
plans,  the  form  of  contracts,  the  charac- 
ter and  time  of  advertising,  and  accept- 
ance of  bids,  as  well  as  most  matters  in- 
volving the  exercise  of  judgment  and  dis- 
cretion during  the  execution  of  contracts, 
were  reported  to  the  War  Department  for 
Ita  approval  or  rejection.  Nevertheless  it 
is  most  thoroughly  made  out  that  the  action 
and  recommendation  of  a  local  engineer 
officer  in  charge  of  such  work  practically 
determined  the  situation  so  long  as  he  had 
the  confidence  of  his  superiors  and  kept 
within  the  general  limits  of  the  appropria- 
tion by  Congress  for  the  work  in  band. 
Passing  hy  a  number  of  comparatively  small 
contracts  made  prior  to  1892,  as  well  as  a 
very  large  one  made  in  1S96,  but  not  com- 
pleted when  Captain  Carter  was  succeeded 
In  July,  I8S7,  the  bill  charges; 

"That  commencing  with  the  contract  No. 
4820  of  September  16,  1892,  let  in  the  name 
of  Edward  H.  Gaynor,  contractor,  that  after 
the  payment  of  the  co«t  of  the  work,  and 
after  the  payment  to  the  other  persons,  par- 
ties  to   the   said  fraudulent   sdieme   afore-  < 


s^d,  the  profits,  amounting  to  over  {2,000,- 
000,  of  all  the  aforesaid  contracts  so  fraudu- 
lently let,  as  aforesaid,  were  divided  from 
time  to  time  between  Oberlin  M.  Carter, 
Benjamin  D.  Greene,  and  John  F.  Gaynor, 
in  Uiree  equal  shares,  one  of  which  shares 
was  apportioned  to  the  said  Oberlin  M. 
Carter  as  his  share  of  the  profits  arising 
from  the  consummation  of  said  scheme  to 
defraud  the  United  SUUs." 

Aside  from  certain  contracts  prior  to  Sep- 
tember,  1392,  and  subsequent  to  Hay,  I80S, 
the  circuit  court  found,  and  the  circuit 
court  of  appeals  oonfirmed  the  finding,  that 
between  September  10,  1892,  and  May  12, 
1690,  the  United  States,  through  the  defend- 
ant Oberlin  M.  Carter,  as  its  disbursing 
officer,  paid  to  Qaynor  and  Greene,  or  th« 
Atlantic  Contracting  Company,  a  corpora-  . 
tion  of  which  th^  owned  all  of  the  sham  g 
iBicept  a  few  assigned  to  certain  kinamen  ■ 
for  organization  purposes,  on  account  of 
what  we  shall  hereafter  describe  as  Qaynor 
and  Qreene  contracts,  the  sum  of  (2,667,- 
493.i8.  They  also  found  that  of  this  sum 
$1,815,941.62  was  distributed  aa  net  proflta 
between  John  P.  Gaynor,  Benjamin  D. 
Qreene,  and  some  third  person  not  publicly 
known  to  be  interested.  The  remainder, 
|761,fiS1.86,  was  the  sum  disbursed  by 
Greene  and  Gaynor  for  labor,  supplies,  and 
salaries,  being  the  actual  cost  of  the  work 
for  which  the  government  had  in  some  way 
been  induced  to  pay,  under  contracts  drawn 
and  supervised  by  Captain  Carter,  the  sum 
□f  $2,587,493.48.  These  figures  are  not  de- 
'  'ed  from  any  set  of  books  kept  by  either 
the  contractors  or  by  Carter.  Though  the 
execution  of  these  contracts  extended  over 
a  period  of  four  years  and  involved  the  re- 
ceipt and  expenditure  of  millions,  yet  the 
contractors  say  they  kept  no  books  oth- 
than  one  which  related  to  supplies 
bought  and  ordinary  labor  or  salary  ac- 
counts, and  that  that  book  could  not  be 
produced.  The  plan  under  which  Greene 
and  Gaynor  carried  on  these  great  affairs, 
shown  by  the  evidence,  was  to  apply 
inthly  payments  received  from  Carter,  as 
the  government's  disbursing  officer,  to  the 
payment  of  the  monthly  expenses  and  ad- 
vances which  might  have  been  made  by  one 
or  the  other  of  the  contractors,  and  then 
divide  the  balance  into  three  parts,  one  part 
being  at  once  handed  over  to  Greene,  another 
to  Qaynor,  and  the  third  to  some  third  per- 
who  both  courts  found  upon  the  evi- 
dence to  have  been  one  Robert  F.  Westeott, 
the  father-in-law  of  the  defendant  Oberlin 
M.  Carter,  or  to  accounts  kept  in  his  name, 
and  that  this  third  was  ultimately  turned 
er  to  Carter  himself. 
Without  any  distinct  finding  as  to  t]» 
ethod  by  which  the  government  had  bem 
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defrauded,  or  at  to  the  »»ttnt  of  aotual  lost 
ttulained,  both  courts  concurred  in  the  cod- 
«luBioa  tliat  the  goveTDiuetit  had  been  de- 
frauded, and  had  suffertd  great  loas.  With- 
out any  diatinct  finding  as  to  whether  one 
third  of  the  profits  realized  had  been  paid 
ri  over  to  Robert  F.  Westcott,  ai  ■  secret 
g  partDer  with  Greene  and  Gay  nor,  or  to  him 
■  a«  the* representative  of  Captain  Carter,  yet 
bath  courts  concurred  iu  holding  that,  if 
Weatcott  was  interested  ai  a  partner  in  the 
contracts.  Carter,  under  all  of  the  facts, 
«aa  chargeable  vith  knowledge  of  such  part- 
nership relation,  and  that  it,  with  such 
knowledge,  he  accepted  from  Westcott  the 
share  of  profit  so  received,  he  was  account- 
able to  the  government  for  all  such  illicit 
gratuities  or  gains.  In  view  of  this  concur- 
rence of  opinion  upon  these  material  facta 
tile  burden  rests  heavily  upon  the  appelli 
Oberlin  M.  Carter  to  satisfy  this  court  that 
their  conclusions  are  plainly  erroneous,  or 
that,  conceding  the  facts  to  be  as  found, 
the  decree  holding  him  accountable  is  erro- 
•eous  as  matter  of  law.  The  Carih  Prince 
(Woppermann  v.  The  Carib  Prince)  170 
V.  8.  655,  058,  42  L.  ed.  1181,  118S,  IS  8 
Ct  Rep.  753;  Brainard  r.  Buck,  184  U, 
m,  40  L.  ed.  449,  22  Sup.  Ct.  Rep.  45B. 

But  counsel  have  urged  with  great  force 
and  much  confidence  that  the  conclusion  of 
both  of  the  courts  below  rests  upon  no  ■ 
cure  foundation,  and  that  there  has  been 
great  miscnrriage  of  justice  in  finding  that 
Captain  Carter  was  ever  in  any  way  inter- 
«Bted  in  these  contracts,  or  that  he  ever, 
directly  or  indirectly,  consciously  shared 
in  any  profits  arising  therefrom.  This  pro- 
teat  does  not,  as  we  understand  it,  Involve 
any  serious  dental  of  the  tact  that  nearly 
two  millions  of  dollars  were  realized  as  prof- 
it upon  contracts  drawn  by,  let  out,  and 
supervised  by  Captain  Carter,  at  a  net  cost 
to  the  contractors  of  less  than  one  million 
dollaraj  nor  does  it  involve  any  serious  de- 
nial that  approximately  one  third  of  this 
abnormal  profit  was  paid  over  to  some  third 
person  not  publicly  known  to  have  had  any 
connection  with  the  contracts  or  the  eon- 
tractors.  If,  however,  we  are  in  error  in 
assuming  such  a  limitation  upon  the  con- 
tention of  counsel,  there  is  no  reasonable 
ground,  upon  tliia  record,  for  doubting  the 
correctness  of  the  conclusion  reached  by  the 
courts  below  as  to  either  of  these  matters. 
It  mny  be  conceded  that  no  witness  proves 
an  express  agreement  between  the  contract- 
ors and  Carter  that  he  should  serve  them 
in  the  letting  or  ejiecutinn  of  these  contracts. 
So  tar  as  the  principals  have  spoken,  they 
have  denied  any  audi  agreement. 
li  But  it  is  aaid  that  none  of  the  specific 
•>  of  the  bill'aa  to  the  methods  by 
I   thp  K^'vernniirt   had   been   defmuded 


were  snstained  by  «ltlMr  the  circuit  oourt 
or  the  circuit  court  of  appeals.  Thus  it  waa 
averred  that  Carter  had  shortened  the  time 


intending  bidders  to  secure  the  plana  and 
specifications,  that  he  had  deterred  others 
by  unduly  magnifying  the  risks  of  the  work, 
that  the  specifications  were  so  drawn  as  to 
leave  to  the  government  the  option  of  two 
or  more  materials  of  different  value,  or 
two  or  more  methods  of  doing  part*  of  the 
work,  or  the  right  to  substitute  one  ma- 
teria] for  another.  It  was  also  averred 
that  Greene  and  Oaynor  were  is  advanos 
adviaed  as  to  how  such  options  would  be 
exercised,  but  that  other  proposing  hidden 
were  not,  and  that  by  this  and  other  arti- 
fices Greene  and  Gaynor  were  enabled  to  se- 
cure contracta  at  unreasonable  prices.  It 
ia  then  averred  that  Carter  bad  collusiveljr 
and  fraudulently  increased  unduly  the  quan- 
tity of  aome  materials  required  and  dimin- 
ished that  of  other  kinds;  that  he  had  sxer- 
ciaed  options  reserved  in  such  a  way  as  to 
greatly  increase  the  coat  of  the  work  and 
the  profit  of  the  contractors;  that  he  bad 
permitted  changes  in  materials  and  methods 
of  using  the  materials  and  of  doing  the 
work  in  such  manner  as  to  be  of  disadvan- 
tage to  the  United  States  and  of  advantage 
to  the  contractors;  and  that  he  had  permit- 
ted the  use  of  cheap  and  interior  materials 
and  had  accepted  bad  and  inferior  work. 

Aside  from  the  elusiveness  of  a  fraud  well 
concocted  and  unsuipectcd  while  going  on, 
there  was  in  the  way  of  the  government  in 
this  ease  the  fact  that,  in  respect  to  almost 
everything  which  had  served  to  add  to  ths 
cost  of  the  work  and  to  the  profit  of  the 
contractors.  Carter  bad  confessedly  a  wida 
discretion.  That  he  might  be  controlled 
lie  exercise  of  this  by  his  auperior  offl- 
cers  or  by  the  War  Department  when  im- 
portant changes,  modifications,  or  substitn- 
I  were  made,  is  true.  But,  in  actual 
practice,  this  War  Department  approval  waa 
largely  official  and  formal  when  the  engineer 
in  charge  was  regarded  as  capable  and  hon-  e 
eat  and  his  recommendation*  within  the  lim-  ? 
:t  of  the  appropriation  or  of  the  contract  ■• 
made.  It  was  the  fact  that  such  an  officer 
introl  of  such  work  had  a  wide  discre- 
which  at  once  made  his  fidelity  ot  the 
utmost  importance  to  the  government,  and 
his  co-operation  and  colluaion  of  sueh  large 
lalue  to  the  contracton.  This  discretion 
A-as  the  atumbling  block  in  the  way  of 
;he  circuit  court  It  waa  not  easy  to  show 
n  some  instances  that  the  work  had  suffered 
by  the  substitution  of  one  material  for  an- 
'  er,  or  by  the  increase  of  ore  kind  of  mat 
mattress  work  for  another,  or  by  on* 
method  ot  measuring  or  paying  for  mattrAa 


3,Google 


UNITED  STATEb  t.  CARTEB. 


61» 


work  rAthar  than  bj  Another.  When  con- 
tracts uid  apeciflcatioQ*  were  elastic  enough, 
§M  aeem*  to  have  been  the  case  with  the 
Greene  uid  QAfnor  coatraeta,  to  justify 
varying  interpretations,  or  (nil  ot  options 
as  to  materials  or  methods,  as  was  the  fact 
here,  oothing  short  of  conduct  or  action 
plainly  indefensible  as  an  exercise  of  honcat 
judgment  vrould  justifj  an  inference  of  oor- 
ruption.  When  to  this  situation  tiiere  was 
added  the  fact  that,  as  a  whole,  the  harbor 
improvement  had  been  intelligently  and 
scientiBcally  carried  out  and  was  appar- 
ently an  engineering  success,  and  that  this 
reautt  had  been  reached  within  the  limit  of 
the  CongTcaaional  appropriation,  it  was  not 
surprising  that  upon  this  line  of  evidence, 
considered  apart  from  all  other  things,  the 
circuit  judge  found  himself  unable  to  predi- 
cate fraud  and  corruption  upon  the  conduct 
of  Carter  in  these  details  which  the  bill 
pointed  out  as  the  methods  by  which  he 
bad  Niabled  a  great  fraud  upon  the  gov- 
ernment to  be  carried  out,  and  by  which 
hie  corrupt  collusioo  waa  to  be  established. 
The  circuit  court,  upon  this  aspect  of  the 
evidence,  said: 

"The  evidence  leaves  the  court  with  the 
impression  that  there  was  carelessness  In 
the  manner  in  which  some  of  the  work  was 
done,  indeed,  carelessness  for  which  Carter 
was  Justly  entitled  to  be  criticized;  but  con- 
sidering the  material  results,  the  magnitude 
of  the  work,  and  assuming  the  absence  of 
^  any  mercenary  or  other  ulterior  motive  on 
o  Carter's  part,  except  such  as  might  be  justly 
•  deduced  from  the  facts  so  far*conaideied,  I 
am  of  the  opinion,  as  was  Senator  Edmunds 
in  the  court'martial  case,  that  Carter's 
course  in  the  premises  nas  not  necessarily 
an  abuse  of  the  discretion  vested  in  htm, 
nor  seriously  inconsistent  with  his  claim 
that  he  discharged  his  duty  to  the  gov- 
ernment, and  that,  limited  as  above  stated, 
under  the  rule  ot  evidence  obtaining  In  such 
ease,  the  government  has  failed  to  maintain 
its  case." 

Excluding,  as  the  circuit  court  did,  all 
conaideralion  of  the  extraordinary  profit 
which  the  cootractors  had  in  some  way  real- 
ized upon  these  contracts,  and  that,  through 
indirect  ways,  approximately  $600,000  of 
this  profit  had  come  at  last  to  the  posses- 
sion of  Carter,  it  is  not  surprising  that  that 
court  did  not  And  evidence  of  such  gross 
abuse  of  discretion  as  to  justify  a  finding 
that  he  had  conspired  witb  Greene  and  Gay- 
nor  to  defraud  the  government. 

But  the  case  of  the  United  States  against 
the  defendanU  ie  not  to  be  determined  by 
the  consideration  of  the  sufficiency  of  any 
one  fact  or  group  of  facts,  but  by  a  Judg- 
ment based  upon  the  evidence  as  a  whole. 
The  learned  tircuit  ludge  very  nearly  fell 


into  error  by  such  a  partial  view  of  the 
case.  From  ultimate  error  he  was  saved 
by  the  subsequent  consideration  of  the  prin- 
cipal, and  really  determinative,  factors  In 
the  case ;  namely,  the  abnormal  profit  which 
the  contractors  had  in  some  nay  been  able 
to  realize,  and  the  evidence  tracing  one 
third  of  that  profit  into  Carter's  handa,  with 
no  credible  reason  for  such  result.  The  cir- 
cuit court  of  appeals  took  a  somewhat 
wider  view  of  the  matter.  Thus  that  court 
said; 

"We  ooncut,  therefore,  in  the  view  ex- 
pressed in  the  opinion  filed  by  the  trial 
judge,  that  the  charge  of  conspirai^  be- 
tween Captain  Carter  and  the  contractors 
to  defraud  the  United  Statee,  under  the  oon> 
tracte  referred  to,  Is:  (a)  neither  eatalj- 
lished  by  direct  evidence,  (b)  nor  can  such 
charge  be  upheld  under  the  testimony  alone 
of  methods  adopted  in  making  specifloations, 
advertising  for  bids,  treatment  of  proposed  ^ 
bidders,  or  letting  eontracta,  (c)  nor  undet  g 
one  or'tbe  other  several  branches  of  tasti-  ■ 
mony  reviewed  in  the  opinion,  considered 
independently  of  the  entire  chain  of  cir- 
cumstances. But  these  conclusions  are  not 
the  teste  of  sufficiency  of  the  entire  chain 
of  circumstantial  evidence  to  sustain  that 
charge.  While  the  fact  is  established,  as 
there  stated,  'that  a  great  wrong  waa  prac- 
tised in  this  raid  upon  the  government,'  we 
are  not  satisfied  that  the  right  of  the  Unit- 
ed Stetee  'to  a  decree  awarding  to  If  all 
property  in  queetion  'arising  from  funds 
made  np  of  profite  realized  by  the  contract- 
ors' therein  may  rightly  rest,  as  then 
stated,  upon  the  propoeition  that  Carter 
must,  'as  a  conclusion  of  law,  be  held  charge- 
able with  knowledge  of  what  was  being 
done  in  the  premises.' 

"Under  the  settled  facta  above  recited, 
however,  linked  with  cumulative  evidence, 
tending  to  prove  actual  knowledge  on  the 
part  ot  Captein  Carter  of  the  eicessiTC  prof- 
it in  the  mattress  work  and  ot  divisions 
thereof  with  Westeott  In  New  York,  and 
complicity  in  the  fraudulent  transactions, 
ot  which  (at  one  time  or  another)  he  ae- 
quired  approximately  one  third  of  the  net 
proceeds,  we  are  constrained  to  the  belief 
that  the  evidence  is  decisive,  not  only  of 
fraud  perpetrated  by  the  contractors,  but 
of  concurrence  and  participation  therein  by 
Captain  Carter."  [96  C.  C.  A.  SBS,  172 
Fed.  12.] 

If  it  be  once  assumed  that  the  defendant 
Carter  did  secretly  receive  from  Greene  and 
Gaynor  a  proportion  of  the  profite  gained 
by  them  in  the  execution  of  the  contoaote 
in  question,  the  right  of  the  United  Statei 
in  equity  to  a  decree  against  him  for  tha 
share  so  received  is  made  out.  It  is  Imma- 
terial it  that  appears  whether  the  eonpUla- 
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ant  waa  able  to  allow  any  apeciflo  abuse  of 
diBoretion,  or  whether  it  waa  able  to  show 
that  it  had  suffered  any  actual  lou  b;  fraud 
or  otherniae.  It  ia  not  enough  for  one  oc- 
cupying a  confldential  relation  to  another, 
who  ia  Bhowa  to  have  secretly  received  a 
benefit  from  the  opposite  party,  to  aay,  "You 
cannot  show  any  fraud,  or  you  cannot  show 
p  that  you  have  luatained  any  loaa  by  my 
S  conduct."  Such  an  agent  has  the  power  to 
'  conceal  his  fraud  and  hide  the  injury  done 
bis  principal.  It  would  be  a  dangerous  prec- 
edent to  lay  down  as  law  that  unless  aome 
affirniative  fraud  or  loss  can  be  shown,  the 
a^nt  may  hold  on  to  any  secret  benefit  he 
may  be  able  to  make  out  of  his  agency.  The 
larger  inte rests  of  public  juatice  will  not 
tolerate,  under  any  circumstances,  that  a 
public  official  shall  retain  any  profit  or  ad- 
vantage which  he  may  realize  through  the 
acquirement  of  an  interest  in  conQict  with 
his  fidelity  as  an  agent.  If  be  takes  any 
gift,  gratuity,  or  benefit  in  violation  of  his 
duty,  or  acquires  any  interest  adverse  to 
his  principal,  without  a  full  disclosure,  it 
is  a  betrayal  of  his  trust  and  a  breach  of 
confidence,  and  he  must  account  to  his  prin- 
cipal for  all   be  has  received. 

The  doctrine  is  well  established  and  has 
been  applied  in  many  relations  of  agency 
or  trust.  The  disability  results  not  from 
tha  subject-matter,  but  from  the  fiduciary 
character  of  the  one  against  whom  it  is 
applied.  It  is  founded  on  reason  and  the 
nature  of  the  relation,  and  is  of  paramount 
importance.  "It  is  of  no  moment,"  said  Xiord 
Thurlow,  in  The  York  Bldgs.  Co.  t.  Mac- 
kenzie, S  Paton,  378,  "what  the  particular 
name  or  description,  whether  of  character  or 
office,  situation  or  position,  [s,  on  which 
the  disability  attaches."  Thus,  in  Aberdeen 
R.  Co.  V.  Blaikie  Bros.  1  JIacq.  H.  L.  Cas. 
461,  472,  it  was  applied  to  a  contract  of  a 
director  dealing  in  behalf  of  his  company. 
Lord  Chancellor  Crann-orth,  in  respect  to 
the  general  rule,  said: 

"And  it  is  a  rule  of  universal  application, 
that  no  one  having  such  duties  to  discharge 
shall  be  allowed  to  enter  into  engagements 
in  which  he  has,  or  can  have,  a  personal 
interest  conflicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom 
be  is  bound  to  protect. 

"So  strictly  is  this  principle  adhered  to, 

that  no  question  is  allowed  to  be  raised  as 

to  the  fairness  or  unfairness  of  a  contract 

^  so  entered   into. 

*  "It  obviously  is,  or  may  be,  impossible  to 

•  demonstrate'how  far  in  any  particular 
the  terms  of  such  a  contract  have  been  the 
best  for  the  interest  of  the  eettui  ^ue  (riist, 
which  it  was  possible  to  obtain, 

"Hit  may  sometimes  happen  that  the  terms 
on  which  a  trustee  has  dealt  or  attempted 


to  deal  with  the  estate  or  interests  of  thoM 
for  whom  be  is  a  trustee  have  been  as  good 
as  eould  have  been  obtained  from  any  other 
person, — they  may  even  at  the  tiine  havs 
been  better. 

"But  still  BO  inflexible  is  the  rule  that  no 
inquiry  on  that  subject  is  permitted.  Th« 
English  authorities  on  this  head  are  numer- 
ous and  uniform. 

"The  principle  was  acted  on  by  Lord  King 
in  Eeech  v.  Sandford  (a),  and  by  Lord 
Hardwicke  in  Whelpdale  *.  Cookson  (b),  and 
tha  whole  subject  was  considered  by  Lord 
Eldon  on  a  great  variety  of  occasions.  It 
is  sufficient  to  refer  to  what  fell  from  that 
very  learned  sjid  able  judge  in  Ex  parte 
James,  8  Ves.  Jr.  337. 

"It  is  true  that  the  questions  have  general- 
ly arisen  on  agreements  for  purchases  or 
leases  of  land,  and  not,  as  here,  on  a  con- 
tract of  a  mercantile  character.  But  this 
can  make  no  difference  in  principle.  Tha 
inability  to  contract  depends  not  on  the  sub- 
ject-matter of  the  agreement,  but  on  tha 
fiduciary  character  of  the  contracting  par- 
ty; and  I  cannot  entertain  a  doubt  of  it* 
being  applicable  to  the  case  of  a  par^  who 
is  acting  as  manager  of  a  mercantile  or  trad- 
ing business  for  the  benefit  of  others,  no 
less  than  to  that  of  an  agent  or  trustee  em- 
ployed in  selling  or  letting  land." 

In  Findlay  v.  Pertz,  29  LJI.A.  IBS,  192, 
13  G.  C.  A.  fiSB,  SST,  31  U.  S.  App.  340, 
3B7,  06  Fed.  427,  436,  ft  was  applied  to  % 
contract  where  it  was  shown  that  a  rnuijid- 
pal  official,  buying  for  the  municipality, 
bad  received  a  commission  from  the  seller. 
In   that  case   tha  circuit  court  of   aj^cals 

"His  duty  was  to  give  to  the  publio  sarr- 
ice  the  full  benefit  of  a  disinterested  Judg- 
ment and  the  utmost  fldeli^.  Any  agree- 
ment or  understanding  by  which  bis  judg-  ^ 
ment  or  duty  conflicted  with  his  private  in-  g 
terest  was  corrupting  in  its«tendency.  Wa  • 
know  of  no  more  pernicious  influence  than 
that  brought  about  through  a  system  of  oom- 
misaions  paid  to  public  agents  engaged  In 
buying  public  supplies.  Such  arrangements 
are  a  fruitful  source  of  public  eztravaganea 
and  speculation.  The  conflict  created  be- 
tween duty  and  Interest  is  utterly  vicious, 
unspeakably  pernicious,  and  an  unmixed  eviL 
Justice,  morality,  and  public  polity  unite 
in  condemning  such  contracts,  and  no  court 
will    tolerate    any    suit   for    their    enforce- 

In  Leake  on  Contracts,  409,  it  Is  said: 
"Any    profit   made   by   an    agent    tn   tha 
execution  of  his  agency  must  ba  accounted 
for  to  the  principal,  who  may  elalm  it  aa  ft 
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debt  tor  money  received  to  hia  um.  A  gn< 
tuity  given  to  an  agent  for  the  purpose  of 
influencing  the  execution  of  hie  agency  Ti- 
tiatea  »  contract  subsequently  made  by  him, 
M  being  presumptively  made  under  that  in- 
fluence, and  a  gratuity  to  an  agent  after 
the  execution  of  the  agency  muit  be  account- 
ed for  to  hia  principal." 

See  also  Perry  on  Truste,  S  430,  and  Par- 
tons  on  Contracts,  6th  ed.  %  SB, 

The  principle  ia  most  often  applied  in 
cases  where  one  holding  the  relation  of  a 
trustee  buys  the  trust  property,  though  at 
public  sale.  Examples  are  numerous.  Mich- 
ond  V.  Girod,  4  How.  503,  6BS,  11  L.  ed. 
1076,  1000,  ia  a  leading  case  decided  by  this 
court  Referring  to  the  general  rule,  whic^ 
forbids  one  to  buy  in  an  estate,  directly 
or  indirectly,  when  he  is  acting  for  the  sell- 
er, this  court  said: 

"The  general  rule  stands  upon  our  great 
moral  obligation  to  refrain  from  placing 
ourselves  in  rclaUona  which  ordinarily  ex- 
cite a  conflict  between  eelf-intereat  and  In- 
tegrity. It  restrains  all  agents,  public  and 
private;  but  the  value  of  the  prohibition  Is 
most  felt,  and  its  application  ia  more  fre- 
quent, in  the  private  relationa  in  which  the 
vendor  and  purchaser  may  stand  towards 
each  other.  The  disability  to  purchase  is  a 
^  consequence  of  that  relation  between  them 
»  which  imposes  on  the  one  a  duty  to  protect 
•  tlie  interest  of  the  other,  from  the*faithful 
discharge  of  which  duty  his  own  personal 
interest  may  withdraw  him.  In  this  con- 
fiict  of  interest,  the  law  wisely  interposes. 
It  acts  not  on  the  possibility  that,  in  some 
eases,  the  sense  of  that  duty  may  prevail 
over  the  motives  of  self-interest,  but  it 
provides  against  the  probability  in  many 
eases,  and  the  danger  in  all  eases,  that  the 
dictates  of  self-interest  will  exercise  a  pre- 
dominant influence,  and  supersede  that  of 
duty.  It  therefore  prohibits  a  party  from 
purchasing  on  his  own  account  that  which 
his  duty  or  trust  requires  him  to  sell  on 
aoconnt  of  another,  and  from  purchasing  on 
account  of  another  that  which  he  sells  on 
his  own  account  In  e&ect,  he  is  not  al- 
lowed to  unite  the  two  opposite  characters 
of  buyer  and  seller,  because  bis  interests, 
when  he  is  the  seller  or  buyer  on  his  own 
account,  are  directly  conflicting  with  those 
of  the  person  on  whose  account  he  buye  or 
sells." 

In  Hobertson  v.  Chapman,  152  U.  S.  873, 
661,  38  L.  ed.  502,  E96,  14  Sup.  Ct  Rep. 
741,  744,  this  court,  in  dealing  with  the 
matter  of  a  sale  by  an  agent  to  himself, 
effected  under  cover  of  another,  said; 

"If  an  agent  to  sell  ejects  a  aale  to 
himself,  under  the  cover  of  the  name  of 
another  person,  he  becomes,  in  respect  to 
the  property,  a  trustee  for  the  principal; 


and,  at  the  election  of  the  latter,  seasonably 
made,  will  lie  compelled  to  surrender  it,  or, 
if  he  has  disposed  of  it  to  a  bona  flde  pur- 
chaser, to  account  not  only  for  its  real  value, 
but  tor  any  proflt  realized  by  him  on  sucti 
resale.  And  this  will  be  done  upon  the  de- 
mand of  the  principal,  although  it  may  not 
appear  that  the  property,  at  the  time  the 
agent  fraudulently  acquired  it,  was  worth 
more  than  he  paid  for  it  The  law  will  not, 
in  such  case,  impose  upon  the  principal  tha 
burden  of  proving  that  he  was,  in  fact,  in> 
jured,  and  will  only  inquire  whether  the 
agent  has  been  unfaithful  in  the  discharge 
of  his  duty.  While  his  agency  continues, 
he  must  act  In  ths  matter  of  such  agency 
solely  with  reference  to  the  interests  of  his 
principal.  The  law  will  not  permit  him, 
without  the  knowledge  or  assent  of  his  prin< 
cipal,  to  occu[7  a  position  in  which  he  will 
be  tempted  not  to  do  the  beat  he  may  foi  ^ 
the  principal."  g 

*  Beading  the  evidence  In  relation  to  Cap-  • 
tain  Carter's  conduct  in  drafting  the  speid- 
fleations,  advertising,  acceptance  of  bids,  and 
more  particularly  bis  almost  invariable  ex* 
ercise  of  options  and  other  discretionary 
powers  in  the  subsequent  execution  of  ths 
contracts  let  to  Greene  and  Gaynor,  In  the 
light  of  the  sbnormal  profit  realised  1^ 
them,  of  which,  approximately,  (500,000  ul- 
timately found  its  way  into  his  possession, 
we  can  but  entertain  a  strong  conviction 
that  his  relations  with  them  from  the  be- 
ginning were  inconsistent  with  hi*  fldeli^ 
to  the  United  States,  and  that  he  must  ao- 
count  to  his  principal  for  every  dollar  of 
gain  or  profit  or  advantage  which  haa  been 
derived  by  him  from  these  contracts. 

Tlie  defense  against  such  a  conclusion 
rests  upon  three  propositions: 

1.  That  the  affirmative  evidence  that  ht 
abused  his  discretion  and  secretly  and  cor- 
ruptly favored  Qreene  and  Gaynor  is  not 
sufficient. 

We  shall  not  consider  this  proposition 
apart  from  the  other  two,  for  it  is  not  ma- 
terial whether  the  evidence  referred  to,  con- 
sidered out  of  relation  to  the  other  parts  of 
the  case,  would  or  would  not  make  out  a 
case  of  fraud, 

2.  That,  in  view  of  the  great  risk  attend- 
ant upon  such  works,  the  profit  claimed  to 
have  resulted  was  not  so  abnormal  as  to 
justify  an  inference  of  fraud,  and  that  it 
was  in  part  due  to  cheap  labor,  bordering 
upon  peonage. 

Neither  should  this  contention  be  eon* 
sidered  apart  from  the  chain  of  evidence 
which  lesds  to  but  one  inevitable  result; 
namely,  that  this  great  profit  was  not  legiti* 
mate.  Looked  at,  apart  from  everything 
else,  a  profit  of  (1,815,941.62  upon  a  job 
which  eost  the  eontractor  but  tl6lfi61M 
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krouBM  deep  auaplcion,  and  demands  s  clear 
explanation.  That  expUnation  doM  not  ap- 
pear in  the  facta  of  thii  record, 

3.  It  ia  urged  tbat  Captain  Carter's  great- 
ly  increased  petsonal  expenditures  during 
H  the  progress  of  this  worlc,  and  his  acquiai- 
Jj  tion  uf  some  four  hundred  thousand  dollars' 
■  worth  of  bonds,  stock,  and  other  property, 
much  of  which  has  been  impounded  in  this 
case  as  property  into  which  his  illicit  gains 
and  gratuities  have  been  traced,  arose  from 
the  generous  bounty  of  Kobert  F.  Weatcott, 
and  that  Carter  was  ignorant  of  any  in- 
terest Westeott  had  in  the  Greene  and  Gay- 
nor  contracta,  and  of  the  fact,  If  it  be  a  fact, 
that  Wcstcott's  gratuities  came  from  his 
participation  in  the  distribution  of  the 
proflt  on  the  Qreene  and  Gaynor  contracts. 
, .  Xliis  last  proposition  presents  the  yetf 
■oruw  of  the  case.  What  was  Westcott's  re- 
lation to  the  Greene  and  Gaynor  contractst 
It  has  been  suggested,  rather  than  urged, 
that  be  was,  secretly,  a  partner  in  these  en- 
tu-prises.  There  ia  no  evidence  that  he  was, 
other  than  the  fact  that  very  many  profit 
dividends  are  traced  to  bank  accounts  stand- 
ing in  hia  name.  But,  If  he  was,  and  Garter 
bargained  with  him  for  a  share  in  the  profit, 
knowing  his  relation,  the  legal  consequence 
is  the  same  as  if  he  bad  received  the  same 
interest  from  Greene  or  Gaynor.  But  the 
apparent  participation  of  Mr.  Weateott  in 
the  profit  arising  from  the  Greene  and  Gay- 
nor contracts  ia  not  inconsistent  with  a 
mere  agency  for  Carter,  and  such  an  agent 
we  think  he  was.  That  Carter  could  not 
openly  receive  any  gains  or  gratuitiea  from 
Greene  and  Gaynor  ia  obvious.  Some  go-be- 
tween was  essential.  The  requisite  condi- 
tions for  such  a  screen  would  suggest  Mr. 
Westcott.  He  was  an  aged,  retired  business 
man  of  some  fortune,  residing  in  New  York. 
Captain  Carter,  in  October,  1890,  married 
one  of  bis  daughters.  Mrs.  Carter  died  in 
December,  ]802,  leaving  no  issue.  During 
the  marriage,  Mr.  Westcott  made  Mrs.  Car- 
ter a  small  monthly  allowance.  His  regard 
and  esteem  for  Captain  Carter  during  the 
time  of  and  subsequent  to  this  marriage 
was,  on  the  evidence,  very  pronounced,  and 
this  relation  affords  the  basis  for  the  claim 
that  Captain  Carter's  greatly  increased  per- 
sonal expenditures  during  the  progress  of 
the  Greene  and  Gaynor  contracta  was  due 
to  Mr.  Westcott's  generous  and  unceasing 
gratuities.  It  ia  shown  that  Captain  Car- 
^  tec's  income  was  eubatautially  limited  to 
J*  kia  pay  as  captain,  and  that  hia  personal 
•  expenditures  did  not  exceed  three  or  four 
tkansand  dollars  per  annum  down  to  189S. 
niom  then  on  his  expandltures  steadily  in- 
«raai«d,  until  they  reached  and  passed  (20,- 
6M  pw  annum.  Now  it  cannot  escape  ob- 
~        "  B  that  this  great  change  in  his  man- 


ner of  living  b^an  with  the  Oreane  and 
.  Gaynor  contracts,  and  became  more  and 
more  marxed  through  the  progress  of  the 
work  under  his  supervision.  It  dow  not 
follow,  of  course,  that  the  means  for  such 
widening  expenditures  came  from  theae  eon- 
tracts,  but  the  circumataDce  la  suaincioua 
and  calls  for  satisfactory  explanation. 

Among  other  details  averred  in  the  bill  of 
complaint  is,  that,  beginning  in  18S2  and 
continuing  down  to  1800,  Captain  Carter 
was  continuously  engaged  in  making  invest- 
ments in  loans,  real  estate,  bonds,  and 
atoeka,  and  that  the  amount  so  invested  ag- 
gregated more  than  (400,000.  Many  of 
these  investments  turned  out  to  be  in  the 
identical  securities,  which,  after  much  diffi- 
culty, were  impounded  under  the  process  in 
this  case,  and  are  now  In  the  bands  of  the 
receiver. 

That  the  inerease  from  these  investmente 
was  collected  by  him,  ostensibly  for  Mr. 
Westcott,  ia  not  questioned.  That  he  ap- 
plied it  to  his  own  personal  use  is  shown 
by  a  comparison  of  the  bank  accounts  stand- 
ing in  his  name  and  those  in  the  name  of 
Westcott,  as  well  aa  by  the  inference  to  be 
drawn  from  the  remarkable  corTeepondenca 
between  the  increasing  volume  of  this  in- 
come  and  his  own  personal  expenditures. 
Now  Carter  does  not  deny  tbat  he  did  make 
large  investments  during  1802,  and  the  yeara 
following,  nor  that  the  properties  and  other 
securities  impounded  in  this  case  are  is 
large  part  the  result  of  such  investments. 
What  he  does  claim  is  that,  in  making  aueh 
investments,  he  was  acting  for  Westcott 
under  powers  of  attorney  which  cover  most 
of  the  time,  and  under  oral  authority  dur- 
ing the  rest.  His  use  of  the  income  from 
such  investments  or  of  means  approximating 
such  income,  he  says,  was  due  to  the  gen- 
erouB  bounty  of  Mr.  Westcott.  Hia  title  and  ^ 
right  to  the  property  in  which  he  made  such  •" 
investments* for  Mr.  Westcott  he  distinctly  > 
sets  up  in  his  awom  answer  aa  resting  alone 
upon  donations  made  to  him  in  October, 
18S7,  and  he  aeta  out  as  evidence  of  title 
two  receipta.  In  that  he  says  that  he  'Soever 
had  any  interest,  direct  or  indirect,  In  the 
securities  described  in  the  receipts  of  Octo- 
ber 11  and  29,  1B0T,  until  the  same  were 
reepectively  given  to  this  defendant  ea  a 
pure  and  original  donation  by  said  We»toott 
at  the  time  of  laid  rttpeoliv«  rsoeipts  in 
October,   1897." 

The  first  of  these  receipta  reads  thus:  "Re- 
ceived New  York,  October  11,  1897,  from 
R.  F.  Weatcott,  the  following  bonds,  sixty- 
three  in  all."  Then  follow  the  numbers  and 
description  of  bonds.  Signed  "O.  M.  Car- 
ter." The  other  reads  thua:  "Received 
New  York,  October  29,  18B7,  from  B.  F. 
Waataott,  the  following  instruments."    Tbe* 
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follom  %  loDg  liit  of  notca,  mortgages, 
atocki,  uid  bonds.  Signed  "0.  M.  Carter." 
The  oecuritiea  described  in  these  reoeipU 
ure  tudoubtedlr  the  ume  securities  bought 
by  him  from  time  to  time,  otteusibly  for 
Mr.  Westcott.  These  puichtues  uid  invest- 
ments  show  &  remarkoible  coireapoudence  in 
date  and  arnxjunts  with  the  dividend  distri- 
butions of  Greene  and  Qaynor  profits,  siid 
undoubtedly  represent  the  one  third  of  such 
profit  nominally  paid  to  the  account  or  cred- 
it of  Weatcott.  During  the  years  covering 
these  distributions.  Captain  Carter,  accord- 
ing to  his  own  account  of  matters,  stood  for 
and  represented  Mr.  Westcott,  sometimes  by 
oral  direction  and  sometimea  by  power  of 
attorney.  Certain  it  is  that  there  was  a 
blending  of  the  business  affaire  of  these  two 
men  rarely  ever  seen.  Under  Carter's  powers 
of  attorney  he  cheeked  upon  Westcott's  bank 
account  as  his  own.  He  bad  free  access  to 
hia  safe  deposit  box,  where  these  securities 
were  kept,  and  collected  Interest  and  divi- 
dends as  they  accrued.  Certain  investments 
of  large  amounts  were  shown  to  have  been 
made  by  him  which  did  not  appear  in  West- 
cott's bank  aeeounL  This  was  explained  by 
Garter,  who,  in  substance,  said  that  Mr. 
Westcott  had,  on  going  off  to  Europe,  left 
f  a  large  amount  of  currency  in  his  sate  de- 
Ij  posit  box,  and  that  he  invested  this  money 
•  for  Westcott  Not  less  tlian»|100,00fl  of 
money  appears  to  have  come  from  that 
source,  and  yet  Carter  says  that  he  cannot 
•ay  how  much  Mr.  Westcott  left  there,  nor 
how  much  remained  when  he  returned,  and 
that  although  be  and  Mr.  Westcott  had  oc- 
casional settlements,  th«7  neither  gave  nor 
received  reoeipta  nor  rendered  accounts. 
There  is  no  positive,  competent  evidence  ex- 
plaining just  why  these  securities  were  in 
the  personal  custody  of  Mr.  Westcott  in  Oc- 
tober, 1897.  Captain  Carter  was  relieved 
at  Savannah  in  July,  1B9T,  by  Captain  Gil- 
lette, who  very  early  discovered  indications 
of  maladministration  by  hia  predecessor.  By 
direction  of  General  Wilson  he  pressed  his 
investigations  and  caused  charges  to  be 
preferred.  In  August,  18ST,  and  before  Gil- 
lette's discoveries  had  been  made  public, 
Captain  Carter  was  sent  to  England  as  mtl- 
itaty  attooU  with  the  American  embassy. 
Witiiin  a  month  be  returned,  doubtless  due 
to  orders,  only  to  find  that  serious  charges, 
involving  bis  career  and  bis  honor,  bad  been 
preferred,  and  that  his  management  of  the 
Bavannah  district  improvements  was  about 
to  undergo  a  thorough  Investigation.  There 
is  evidence,  as  we  have  before  stated,  strong- 
ly tending  to  show  that  he  had  himself  col- 
lected the  interest  and  dividends  upon  the 
■hares  and  bonds  mentioned  in  these  re- 
ceipts np  to  the  time  he  went  abroad,— a 
(ut  wUflb  points  t«  hia  having  had  personal 


custody  of  these  securlUes  up  to  that  tim^ 
Tlwugh  there  is  no  competent  positive  evi< 
denoe  that  he  did  turn  these  securities  over 
to  Wesloott,  or  caused  them  to  be  placed  Id 
hia  handk,  for  safekeeping,  before  bis  trip 
abroad,  there  is  good  reason  for  believing  so. 
Frederick  F.  Solley,  another  son-in-law  of 
R.  7.  Weatcott,  says  that  be  went  with  Mr, 
Westcott  to  his  safe  deposit  box  in  Octoberr 
1S97,  to  get  these  securities.  The  statement- 
then  made  to  him  by  Westcott  as  to  why  he- 
liad  possession  of  these  instruments  was- 
objected  to  aa  not  competent,  being  declara- 
tions in  the  absence  of  Carter.  The  obJeO' 
tion  was  sustained,  and  there  is  no  error 
aasigned.  Bolley  says  "that  he  and  Westcott 
carried  them  to  the  oCBoe  of  Mr.  Stinison,  m 
Westcott's  lawyerj"  there  a  list  was  made  « 
out  and  the  witness  checked  thea'over.  Ha  * 
did  not  see  them  delivered  to  Carter.  But 
Mr.  Stimson  did.  What  explanation  Mr. 
Weatcott  made  to  him  of  the  transaction  be- 
fore Carter's  arrival  and  delivery  to  him 
has  been  excluded,  because  not  made  in  Car- 
ter's presence.  He,  however,  saw  the  trans- 
fer, and  saw  the  receipt  signed.  The  signifi- 
cance of  Stimson's  evidence  as  to  what  was 
said  in  the  presence  of  both  Westcott  and 
Carter  is  that  nothing  was  said  as  to  this 
being  a  gift,  and  that  no  acknowledgment 
was  made  so  indicating.  He  does  not  re- 
call anything  said  by  Westcott  In  the  prea- 
ence  of  Carter,  He  does,  however,  say  thai 
after  Carter  had  taken  the  securities,  allnd- 
ing  to  a  number  of  bonds  which  were  among 
the  securities,  he  said:  "  'Daddy,  I  want  yon 
to  take  these,'  or  'Daddy,  I  want  t*  giv* 
these  bonds  to  you.'  Something  substantial- 
ly to  that  effect,  and  that  Mr.  Weatootk 
replied:  'No,'  either  verbally  or  witk  sonw 
gesture  of  dissent  Captain  Carter  put  the 
bonds  which  he  had  referred  to  back  with 
the  others  and  took  them  all."  A  proposal 
to  give  to  Westcott  a  part  of  tba  very  s»- 
curities  which  Westcott  was  then  giving  to 
Carter  as  a  "pure  donation"  Is  inoMnpatible 
with  the  latter  contention;  It  aecords  moi* 
with  the  attitude  of  one  who  was  receiving 
back  his  own  from  one  who  had  performed* 
great  service  as  custodian  of  property  whlek 
the  owner  had  reason  for  concealing  from 
publicity. 

A  more  significant  fact  pointing  to  tha 
same  conclusion  la  that  Robert  F.  Westcott 
did  not  come  forward  and  testi^  in  favor 
of  his  son-in-law  before  the  board  ol  inquiiyt 
or  before  the  subsequent  eourt-martiat.  Th» 
investigation  before  the  board  of  inquiry- 
end  the  trial  before  the  oourt-martial  in- 
volved Carter's  execution  of  the  contract* 
in  quMtion,  and  his  budneaa  relations  witb 
both  the  oontractors  and  with  WasteotL  I» 
both  investigations  Carter  el^med,  then  a» 
now,  that  Ui  luge  perKninI  extMndltnnft 
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were  met  bj  gift*  to  hia  wife  and,  &tter  her 
death,  to  himMlI  b;  Mr.  Westcott,  and  that, 
in  tha  purcliBse  ot  large  amounta  of  Becu- 
lities  and  other  propert;,  he  had  only  acted 

s  for   Mr.   Weatcott.     The   testimony   of   Kir. 

q  Weiteott  was  vital  to  hia  defease  upon  the 

*  merits.  The  board  ot  'inquiiy  sat  in  the 
fall  of  leB7,  and  the  eourt-martial  later. 
Westcott  was  living  during  both  proceed- 
inga;  but  he  appeared  in  neither,  though 
urged  to  appear  b;  Greneral  Gillespie,  the 
president  of  the  board.  When  tha  evidence 
was  taken  in  the  pending  case  he  was  dead, 
having  died  in  July,  1901.  If  it  be  conceded 
that  the  testimoD]'  of  one  not  in  the  lerv- 
ice  could  not  have  been  required  in  a  purely 
militaTj  inveatigation,  it  was  within  West- 
oott'a  power  to  have  voluntarily  testified  as 
many  other  witnessea  did.  After  Carter  had 
been  convicted,  there  occurred  in  the  city 
of  New  York  certain  removal  proceedings 
before  a  United  Btat«i  commissioner,  for 
the  purpose  of  removing  Qreene  and  Gaynor 
from  New  York  to  Barannah  for  trial  upon 
indictments  there  pending  for  the  very  fraud 
here  under  consideration.  Carter  was  In- 
elnded  in  the  same  indictments,  but  was  not 
a  party  to  the  removal  proceedings  men- 
tioned. In  that  ease  Mr.  Westcott  was  ex- 
amined by  the  United  States.  His  evidence 
then  delivered  was  offered  by  the  United 
States  in  the  circuit  court  as  evidence  in 
this  case,  but  was  excluded  upon  objection, 
as  having  been  given  in  a  proceeding  to 
which  Carter  was  not  a  party,  and  without 
opportunity  for  cross-examination  by  liim. 
The  objection  was  rightly  sustained.  The 
evidence  was,  however,  admitted  for  the 
purpose  of  fixing  notice  upon  the  defend- 
ants Lorenzo  D.  Carter  and  I.  Stanton  Car- 
ter of  the  character  of  the  title  of  their 
brother,  Oberlin  M.  Carter,  to  the  securities 
involved  in  this  suit.  The  evidence  was 
properly  admitted  solely  for  the  purpose  of 
showing  Westcott's  disclaimer  of  any  title 
to  or  interest  in  the  securities  which  he 
handed  over  to  Carter,  as  shown  by  his 
ceipts  mentioned  above.  We,  however, 
elude  any  statement  made  by  bim  aa  against 
the  defendant  Oberlin  M.  Carter.  The  sig- 
nificant fact  remains  that  Robert  F.  West- 
cott, though  the  close  friend,  and,  indeed, 
the  affectionate  friend,  ot  his  ex-son-in-law, 
Oberlin  M.  Carter,  did  not  voluntarily  ap- 
pear before  either  of  the  military  tribunals 
in  his  defense,  and,  figuratively,  stood  by 
and  saw  him  brolien  in   rank  and  sent 

H  ignominy  to  serve  a  term  of  five  years  for 

•  having  betrayed  his  trust.  It  is  true  that 
Captain  Carter  aayi  that  be  did  all  he 
«ould  to  persuade  Mr.  Westcott  to  appear 
and  testify.  Nevertheless,  the  failiire  of 
Captain  Carter  to  secure  his  evidence,  in 


of  their  relation,  justifies  »  preiump- 
that  it  would  not  have  home  out  the 
defense. 

The   conclusion    we   must    reach   Is    that 

Robert  F.  Weeteott  wiia  but  the  agent  and 

representative  of  Oberlin  M.  Carter  in  tha 

~pt   of   a  share   in  the   profit  made  bj 

Greene  and  Gaynor. 

>'or  whatever  gains,  profits,  or  gratuitiei 

:  is  shown  to  have  received,  he  must  ao- 

The  contention  that  any  recovery  must  be 
limited  to  proper^  or  securities  into  which 
such  illicit  gains  have  been  traced  is  not 

The  facta  stated  by  the  bill  and  support- 
ed by  tbs  evidence  show  that  Carter  re- 
ceived from  Greene  and  Oaynor,  directly  or 
indirectly,  something  in  excess  of  tSOO^OOO 

his  share  in  the  Greene  and  Gaynor  eon- 
tracts.  Under  the  legal  principle  which  wa 
have  heretofore  announced,  the  United 
States  may  require  Captain  Carter  to  ao- 
count  tor  all  he  has  received  t>y  way  of  gain, 
gifts,  or  profits  out  of  the  Greene  and 
Gaynor  contracts,  irrespective  of  the  atttual 
damage  it  has  sustained  or  its  ability  to 
follow  such  gains  into  specific  property. 
Undoubtedly  it  may,  as  by  its  bill  it  sought 

do,  follow  the  fund  so  corruptly  received, 
and  assert  title  to  any  property  into  which 
such  illegal  gains  have  gone.  But  thera 
a  prayer  for  "other,  further,  and  gen- 
eral relief;"  and  under  that  it  was  entitled 

a  judgment,  as  for  money  had  and  i*- 
ceived  for  its  use,  for  any  difference  IMwMm 
the  cost  of  the  specifia  proper^  recovered 
and  the  ^ins  so  received  which  it  is  on- 
able  to  trace.  The  decree  against  0.  M. 
Carter  was  for  a  much  less  sum  than  such 
difference. 

Neither  did  the  agreement  of   November 
e,  1901,  between  the   parties,  of  which  wa 
shall  speak  later,  afford  any  defense  to  the 
judgments  against  I.  S.   and  L.  D.  Carter.  ^ 
Those  judgments  were  for  securities  traced  ^ 
to  their  possession,  whioh'had  not  been  dis-  * 
posed  of  in  good  faith,  in  view  of  the  knowl- 
edge they  had  of  the  character  ot  Captain 
Carter's   title   and   the   legal    right   of   tbs 
United  States  to  pursue  bis  illegal  gains  in- 
to   the  property  in   their  hands.     There   ia 
no  error  in  the  decree  tielow  o(  which  th« 
cross  appellants  can  complain. 

There  remains  for  consideration  the  ap- 
peal by  the  United  States.  This  involve* 
allowances  made  out  of  the  funds  in  oonrt 
into  which  the  gains  ot  Carter  had  been 
traced,  under  an  agreement  between  the 
United  States  and  the  defendants  O.  M. 
Carter  and  his  brothers.  Only  the  second, 
seventh,  eighth,  and  ninth  paragraphs  of  th« 
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b  agreement  need  be  set  ont,  uid  thej  are 

q  set  out  in  tlie  margiii.t 

'  '  The  United  States  aBaigns  aa  error  the 
allowance  of  a  fee  ol  tOO.OOO  to  Mr.  H.  O. 
Stone  for  bie  lerrieea  in  this  and  the  an- 
dllarjr  suits,  of  which  a  balance  of  (42,500 
traa  directed  to  be  paid  bf  the  receiver  out 
ot  the  fund  in  court.  Certain  other  pay- 
ments to  other  counsel  and  for  other  ex- 
pensei  are  also  objected  to.  The  ground 
of  objection  is  that  the  allowance  to  Mr. 
Stone  ia  excessive,  and  that  neither  that  fee 
nor  anj  of  the  other  items  should  have  been 
paid,  becauie  the  condition  upon  which  the 
United  Btatei  agreed  to  the  nee  of  the  fvnd 
had   not   teen  complied  with. 

i       So  far  as  the  amount  of  the  allowance  is 

J  concerned,  we  do  not  feel  authorized  to  dis- 

'  turb  it,  as  two  courts  in  auccession 'have 
concurred  In  the  amount  allowed  a*  rea- 
•onable.  The  consideration  for  the  stipula- 
tion was  abundant]}'  sufficient  to  justifj' 
the  assent  of  the  United  States.  As  it  turns 
out,  the  bargain  may  appear  to  have  been 
too  generous,  for  the  right  of  the  United 
States  to  the  entire  fund  which  had  been 

a  tuned  over  to  Lorenzo  D.  and  I.  Stanton 


Carter,  as  things  now  appear,  was  cleat. 
Whether  the  securities  whieh  were  the  sub- 
ject of  this  stipulation  could  have  been 
seized  and  subjected  was  not  so  clear  then, 
nor  was  the  character  of  the  claims  which 
might  be  asserted  by  L.  D.  and  I.  S.  Carter 
to  these  ueseta  then  fully  known.  Upon 
thia  BtipulatioQ  th^  agreed  to  turn  over  to 
the  receiver  the  assets  claimed  by  the  Unit- 
ed States  in  the  pending  bill,  which  had  not 
been  theretofore  "bono  fide  dUpoeed  of  by 
them,  and  therefore  beyond  their  eontrol," 
Thia  agreement  necessarily  left  open  lor  ad- 
justment the  question  as  to  what  assets  re- 
ceived from  0.  M.  Carter  by  his  brothers, 
the  defendants  L.  0.  and  I.  B.  Carter,  had 
been  theretofore  ditpoted  of  by  them  bona 
fide,  and  which  were  therefore  beyond  their 
controL  Immediately  thereafter  I.  S.  Car- 
ter delivered  to  the  receiver  assets  in  apecie 
aggregating  171,000.  The  receiver's  receipt 
ia  dated  November  11,  1901.  On  Hay  23, 
1900,  I.  S.  Carter  and  Ditson  P.  Carter  re- 
ceived from  one  J.  E.  Paul,  in  trust,  for  0. 
M.  Carter,  a  long  list  of  securities,  of  which 
a  part  went  into  the  poBsession  of  Ditson 
P.  Carter  and  the  rest  into  the  possession  of 


>  *t(Z)  That  as  to  the  asseta  claimed  by  the 
govemroent  as  assets  into  which  it  charges 
the  fund  intrusted  (o  Oberlin  M.  Carter,  ns 
disbursing  officer,  waa  diverted,  with  the 
proceeds,  income,  and  reinvestments  thereof, 
where  the  form  of  the  investments  have  been 
changed,  and  which  assets  have  or  may  be 
hereafter  traced  into  the  possession,  cus- 
tody, or  control  of  said  defendants,  and  have 
not  theretofore  been  bona  flde  disposed  of 
by  them,  and  therefore  beyond  their  control, 
■hall  be  forthwith  by  the  said  defendants 
turned  over  to  the  receiver  anpointed  in 
this  cause.  But  the  court  will  determine 
whether  the  one  Kentucky  Central  bond  and 
one  Michigan  Telephone  bond,  charged  in 
the  bill  to  be  reinvestments  of  said  alleged 
trust  fund,  and  which  bonds  are  claimed  by 
I.  Stanton  Carter,  should  be  held  by  the  re- 
ceiver pending  the  litigation. 

(7)  From  said  fund  to  be  accounted  (or 
to  the  receiver,  the  sum  of  $5,000  shall  be 
left  in  the  hands  of  H.  O.  Stone,  chief  coun- 
sel for  said  Oberlin  M,  Carter,  from  which 
to  compensate  and  cover  the  expense  of  em- 
ployment of  local  counsel  in  any  of  the  dis- 
tricts in  whieh  local  counsel  have  been  or 
may  be  employed  in  any  branch  of  this  case. 

(8)  From  said  fund,  to  be  accounted  for 
to  the  receiver,  there  shall  be  paid: 

(a)  The  fees,  traveling  expenses,  and 
other  expenses  of  Oberlin  M.  Carter's  chief 
counsel  and  of  hia  attorney  at  Chicago,  to 
be  ^ed  and  allowed  by  the  court 

The  importance  of  the  case,  and  the  means 
and  methods  taken  to  bring  the  same  to  a 
just  determination  speedily,  and  not  the 
length  to  which  the  proceedings  may  be 
protracted,  to  be  considered  as  elements  of 
merits  in  fixing  such  feea. 

(b)  Also  the  fee  of  hia  attorney  for  repre- 


senting said  Carter  In  case  of  any  criminal 
trial  in  Qeorgia,  it  Carter  should  be  pieced 
on  trial  there  prior  to  the  final  diapoeiUon 
of  this  case. 

(c)  The  expenses  ot  taking  evidence  in 
behalf  of  said  Carter,  including  the  services 
of  an  accountant  at  not  exceeding  $10  per 
day  for  his  services  when  needed  and  actual- 
ly employed,  plus  his  expenses,  if  any. 

(d)  And  if,  before  the  final  determina* 
tion  of  this  cause,  the  said  Oberlin  M.  Car- 
ter shall  be  liberated  from  prison,  he  shall 
be  allowed  his  reasonble  personal  expenses 
incurred  by  him  while  engaged  in  work  in 
this  cause,  including  the  taking  of  evidence, 
but  with  no  compensation  for  his  time. 
Such  expenses  to  be  determined  by  the  court 
and  paid  out  of  the  moneys  in  court. 

Payments  and  allowances  under  para- 
graph numbered  "(S)"  of  thia  agreement 
to  be  determined  by  the  court  from  time  to 
time  on  petition,  with  the  right  of  the 
United  Swtes  to  contest  the  same  as  un- 
reasonable, or  that  any  expense  was  not  in- 
curred as  stated. 

(9)  The  assent  ot  the  United  States  to 
paragraphs  numbered  "(1),"  "{7),"  and 
"(8)  of  this  agreement  is  predicated  upon 
the  understanding  that  the  said  defendants 
will  turn  over  to  the  receiver  at  least  aub- 
stantially  all  of  the  assets  turned  over  to  L 
Stanton  Carter  and  L.  D.  Carter,  by  J.  E. 
Paul  and  R.  E.  Weeteott  and  James  Bragg, 
or  their  proceeds  and  reinvestments,  except 
such  as  have  been,  prior  to  the  receivership, 
bona  fide  paid  out  or  pledged  by  them  for 
attorneys'  fees  or  aa  expenses  in  defense  of 
Carter,  or  expended  by  tiiem  legitimately  in 
the  handling  of  said  properties,  or  which 
have  not  already  been  taken  { 
In  thia  cause. 
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I.  S.  Carter,  The  weuritles  turned  over  on 
Kov«mber  II,  1901,  by  I.  S.  Carter,  ar«  a 
part  of  thooe  cohered  bj  the  receipt  given 
to  J.  H.  Paul.  On  December  £3,  1901,  Mr. 
H.  G.  Btone,  counael  for  the  Carters,  report- 
Ad  to  Mr.  Edward  I.  Johnson,  representing 
the  United  Statea,  that,  aside  from  the  le- 
curitieB  theretofore  turned  over  I17  I.  S.  Car- 
ter on  November  II,  IBOl,  there  remained  to 
bo  accounted  for  aaaeta  which  he  listed, 
aggregating  $6Q,704.G3.  AgaJnst  this  he 
claimed  that  I.  S.  Carter  and  L.  D.  Carter 
had  disbursed  $110,127.42.  Thia  left  the 
^  partiei  every  wide  apart.  The  matter  was 
H  nlerred  to  Mr.  William  M.  Booth,  aa  special 
•  master.  In  the* accounting  which  ensued  it 
appeared  that  man;  of  the  securitteB  which 
had  been  received  by  one  or  the  other  of  the 
Carter  brothers  in  truat  lor  0.  M.  Carter 
had  been  sold  and  the  proceeds  either  re- 
invested or  disbursed  by  them,  or  retained 
as  salaries  under  agreements  made  between 
them  and  0,  M.  Carter.  The  master  re- 
ported that  there  were  very  wide  divergen- 
cies between  tike  defendants  and  the  United 
States  as  to  the  rule  of  aooountability,  the 
defendants  insisting  that  an;  disbursements 
made  by  them  satisfactory  to  0.  M.  Carter 
were  proper  credits,  including  large  suma 
appropriated  as  salaries  for  managing  these 
assets,  as  nrcll  aa  other  large  amounts  for 
which  no  voucher*  could  be  furnished.  On 
the  other  hand,  it  was  claimed  that  disburse- 
ments made  bj  them  must  be  accounted  for 
to  the  complainant,  as  to  a  cestui  que  iruat, 
and  that  all  sums  retained  by  them  as  com- 
pensation for  their  services  should  be  dis- 
allowed, in  view  of  their  undoubted  knowl- 
edge of  the  character  of  Carter's  title. 

We  shall  not  go  further  into  this  matter 
than  to  say  that  the  final  result  in  the 
court  of  appeals  waa  to  disallow  the  salary 
claims  and  some  of  the  disbursements,  for 
wbieb  no  good  reason  was  shown,  or 
vouchers  produced.  Among  the  asset* 
the  hands  of  these  trustees,  at  the  date  of 
the  account,  were  twenty-one  Kentucky  Cen. 
tral  bonds  of  (1,000  esch,  which  appeared  to 
have  been  the  result  of  re-investments  which 
had  been  appropriated  by  them  on  account 
of  salaries:  These  the  court  required  tliem 
to  account  (or.  The  result  was  that,  ab 
though  they  were  allowed  many  thousand 
dollars  on  account  of  very  questionable  dis- 
bursements, there  was  a  considerable  decree 
i^inst  each  of  them  for  assets  not  account- 
ed for  or  turned  over  in  specie.  The  single 
question  to  which  we  shall  apply  this  gen- 
eralization of  tacts  respecting  this  account- 
ing is  as  it  affects  the  condition  upon  which 
tlM  Unitsd  StatM  agreed  that,  out  ot  the 


funds  in  court,  Captain  Carter'*  expeaaes 
in  eonducting  hi*  defense,  including  coun- 
ael fees,  should  be  paid.  The  stipulation  ^^ 
was  that  "fees,  traveling  expenses,  and  S 
other  expenses  of  Oberlin*M.  Carter's  chief  • 
counsel  [meaning  Mr.  H.  G.  Stonel,  and 
of  his  attorney  at  Chicago,  to  be  Axed  and 
allowed  by  the  court,"  etc.  The  "condi- 
tion" which  the  United  States  claims  waa 
violated  was  "that  the  said  defendants  will 
turn  over  to  the  rceaiver  at  least  substan- 
tially all  of  the  assets  turned  over  to  L 
S.  Carter  and  L.  D.  Carter  by  J.  H.  Paul 
and  R.  E.  Westcott  and  James  Brsgg,  oc 
their  proceeds  and  reinvestments,  axcept 
such  as  liBve  been,  prior  to  the  reeaiver- 
ship,  bona  fide  paid  out  or  pledged  by 
them  for  attorneys'  fees,  or  as  expeuae* 
in  defense  of  *aid  Carter,  or  sxpended  by 
them  legitimately  in  the  handling  of  aaid 
properties,"  etc.  This  condition,  we  think, 
bat  not  been  violated  by  the  insistence  up- 
on a  credit  for  all  disbursements  made  bj 
them  in  Captain  Carter's  defense  and  in 
the  care  ot  bis  estate  in  their  hands,  nor  by 
their  claim  to  the  oompensation  which  be 
had  agreed  to  allow  them.  The  original 
agreement,  as  well  aa  the  provision  Inserted 
by  the  United  States,  alike  provided  that 
they  should  not  be  required  to  turn  over 
that  which  had  been  disbursed  in  good  faitk 
This  involved  the  right  to  have  their  di*- 
bursements  and  their  claim*  for  services  in- 
quired into  from  their  point  ot  view.  The 
Central  Kentudgr  bonds  represented,  as  the 
court  found,  reinvestments  of  funda  or  in- 
come from  funds.  They  claimed  that  these 
bonds  were  rightfully  their  own  proper^ 
under  the  agreement  with  Captain  Carter  for 
a  salary  of  (10,000  per  year  for  one  ot 
them  and  (3,000  per  year  for  the  other. 
The  court  decided  against  this  claim,  but  we 
do  not  believe  that  counsel,  who,  in  good 
faith,  presented  the  defense  of  the  Garten 
for  such  salaries  or  for  other  disbursementa 
made  by  them,  should  be  deprived  of  tbe 
benefit  of  the  stipulation  which  provided  for 
their  compensation.  The  bargain  with  the 
government  may  appear  a  bad  one,  but  tt 
waa  a  contract  and  should  be  observed. 

The   petition  for  a  writ  of  prohiUtion, 
being  calendar  No.  10,  original,  will  be  dis- 
missed, as  the  court,  in  view  of  the  afllnn-  d 
ance  of  the  decree  appealed  from,  finds  it  ° 
now 'unnecessary  to  decide  any  questian  as  * 
to  the  jurisdiction  of  ths  Circuit  court  pend- 
ing the  appeal  Just  disposed  of. 

The  errors  aasignsd  by  the  United  SMm 
are  overruled  and  the  deeres  affirmed  in  all 
partioulara. 
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ra7  V.  8.  KL) 
tnnTED  STATES,  PIS.  in  Err., 

CORA  WELCH  ud  David  Welcli,  Her  Hui- 
band,  JeasB  Wilson,  Ella  Wilson  Brown, 
etftl. 

ElIINEItT  DOUAIN  t%  85*)— Taeino— Eabx- 

The  owner  of  a  farm,  a  part  of  which  is 
permanentlj  flooded  b^  a  ^vernment  dam, 
must  be  compensated,  in  addition  to  the 
value  of  the  land  taken,  for  the  lessened 
value  of  the  farm,  caused  by  the  consequent 
cutting  oQ  of  a  private  way  across  the  luiida 
of  otheiB,  wbich  is  the  onlj  practicable  out- 
let from  the  farm  to  the  county  road. 

[Bd.  tiotB.^FoT  othar  euo,  •••  Eminent  Do- 
main. Cent.  Dlt  li  la-ttB:    Dae.  DIs-  I  K.*] 

[No.  147.] 


IN  ERROR  to  the  Gircalt  Court  of  the 
United  States  for  the  Eaatern  District 
of  Eentucliy  to  review  a  judgment  award- 
ing damages  to  the  owner  of  property 
permanently  flooded  by  a  government  dnm. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Jobn  Q. 
Thompson  and  Me«srs.  A.  C.  Campbell  and 
Percy  M,  Cox  for  plaintiff  In  error. 

HessTB,  Edwnrd  S.  Jon«It  and  W.  H- 
Beclcner  for  defendants  in  error. 

•    *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court; 

This  Is  a  proceeding  under  the  act  of 
Uareh  3,  1887,  chap.  309,  S  i,  24  SUt.  at 
L.  606,  U.  S.  Comp.  SUt  IflOl,  p.  753,  to 
recover  the  value  of  land  taken  by  the  Unit' 
ed  States.  It  is  admitted  that  a  strip  ot 
about  3  acres  of  land  lying  along  the  side 
of  Four  Mile  creek,  and  running  east  and 
west,  was  taken,  and  is  to  be  paid  for.  It 
waa  permanently  flooded  by  a  dam  on  the 
Kentucliy  river,  into  which  Four  Mile  creek 
flows.  United  States  v.  Lynah,  188  U.  S. 
445,  47  L.  ed.  539,  23  Sup.  a.  Rep.  349. 
Manigault  v.  Springs,  199  U.  S.  473,  484, 
M  L.  ed.  274,  280,  26  Sup.  Ct.  Rep.  127. 
The  plaintiffs  owned  other  land  south  of 
and  adjoining  the  strip  taken,  and  had  a 
private  right  of  way  at  right  angles  to  the 
creek,  northerly,  across  land  ot  other 
parties,  to  the  Ford  county  road,  which  ran 
parallel  to  the  creek  and  at  some  distance 
from  it.  This  was  the  only  practical  outlet 
from  the  plaintiffs'  farm  to  the  county 
road.  The  taking  of  the  intervening  strip  of 
wnne  cot  off  tha  lue  of  tbe  way,  and  the 
Jndc*  who  triad   tha  mm*  found  that  M 
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lessened  the  value  of  the  farm  |1,T00.  Ua 
allowed  this  sum  in  addition  to  (300  for 

the  land  taken.  The  United  States  took 
a  writ  o(  error  on  the  ground  that  the 
former  item  was  merely  for  collateral  dam- 
age not  amounting  to  a  taking  and  of  a 
kind  that  cannot  be  allowed;  that  at  most 
it  was  only  a  tort.  The  case  is  likened  to 
the  depreciation  in  value  of  a  neighboring 
but  distinct  tract  by  reason  of  the  use  to 
which  the  government  intends  to  put  that 
which  it  Ukes.  Sharp  v.  United  StatM, 
191  U.  S.  341,  355,  4B  L.  ed.  211,  216,  24 
Sup.  Ct  Rep.  114. 

The  petition,  like  the  form  of  the  flnding^  g 
tends  some  countenance  to  this  contention,  Jj 
by  laying  emphasis  on  the  damage'to  the  * 
farm,  although  it  is  to  be  noted  that,  even 
in  this  aspect  tbs  damage  is  to  the  tract  of 
which  a  part  is  Uken.  101  U.  S.  364,  But 
both  petition  and  finding  in  substance  show 
clearly  that  tlie  way  has  been  permanently 
cut  off.  A  private  right  of  way  is  an  ease- 
ment and  is  land.  We  perceive  no  reason 
why  It  should  not  be  held  to  be  acquired  by 
the  United  States  as  incident  to  the  fee  for 
which  it  admits  that  it  must  pay.  But  If  it 
were  only  destroyed  and  ended,,  a  deatme- 
tion  for  public  purposes  may  as  well  be  a 
Uking  as  would  be  an  appropriation  for  the 
same  end.  Miller  v.  Horton,  162  Mass.  940, 
547,  10  L.H.A.  lie,  23  Am.  St  Rep.  850, 
26  N.  £.  100.  The  same  reauining  that  al- 
lows a  recovery  for  the  taking  of  land  by 
permanent  occupation  allows  it  for  a  rl^t 
of  way  taken  in  the  same  manner;  and  the 
value  of  the  easement  cannot  be  ascer* 
talned  without  reference  to  tbs  dominant 
estate  to  which  it  was  attached.  The  argu- 
ment ii  only  confused  by  reference  to  cases 
like  Gibson  v.  United  SUtes,  166  U.  S.  269, 
41  L.  ed.  996,  17  Sup.  Ct.  Rep.  578;  Harvard 
College  V.  Steams,  16  Gray,  1;  Smith  v. 
Boston,  7  Gush.  254,  etc,  where  it  waa  held, 
although  there  are  decisions  the  other  way, 
that  a  landowner  cannot  recover  for  tha 
obstruction  of  a  public  water  course^  the 
discontinuance  of  a  public  way,  or  the  like. 
The  ground  of  such  deelslona  is  that  the 
plaintiff's  rights  are  subject  to  superior 
public  righU,  or  that  he  has  no  private 
right,  and  that  his  damage,  though  greater 
in  degree  than  that  of  the  rest  of  the  pub- 
lic, is  the  same  in  kind.  Here  there  fs  no 
question  of  the  plaintiffs'  private  riffht. 
Judgment  affirmed. 

Mr.  Juatloe  Harlan  omionra  la  the  Judp 
ment  oaty  u  far  aa  it  aUowa  tba  item  of 
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COT  u.  B.  aa.) 
WILLIAM  W.  STEWART.  Appt, 


SPXOUIO    PERTORlUBCa    H    i")  —  Verdob 

AiTD    Pdbcoabeb  —  Default  —  Yekdob's 

1.  Tbe  vendor  tna7  elect  «itlier  to  inatst 
upon  the  forfeiture  or  enforce  Bpeciflo  per- 
formance after  default  in  payment  of  the 
balance  of  the  purchase  price,  under  a  eon- 
tract  which  provides  that  If  Ruch  balance 
be  not  paid  on  a  specified  date,  the  amount 
paid  "is  to  be  forfeited,  and  the  contract 
of  sale  and  conveyance  to  be  null  and  void, 
and  of  no  effect  in  taw,"  where  tiie  sum  paid 
Cs  stated  to  be  "part  purchase  price  of  the 
lotal  sum  to  be  paid,"  the  land  Is  described 
(a  "belnK  sold."  and  the  purchase  price  "is  to 
be"  divided,  and  the  notes  secured  by  mort- 
gage "to  be  given,  and  In  tbe  case  of  a  lot 
raeerved,  the  vendor  "shall  have  paid  to  him" 
a  specified  sum  If  he  elects  to  abandon  it 

nid.  Nota.~For  othWeasf.  sea  BpeelBo  Per- 
lormanos,  CenL  Dl|-  I  *:    Dae.  Di|.  i  t.*J 
EtXEOUTOBB  AND  ADUniffTKATOBS  (|  524*)— 

FoBKiair  ExxcirroBS— -AonoNQ. 

2.  An  executor  who  could  have  main- 
tained in  Maryland,  where  the  land  lies,  a 
suit  for  the  specific  performance  of  a  con- 
tract for  its  aale,  can,  under  D.  C.  Coda, 
i  329  (31  Stat,  at  L.  1242,  chap.  854), 
maintain  tlie  suit  in  the  District  of  Colum- 
bia if  the  defendant  resides  there. 

[Bd.  Note.— For  atber  cas«s.  sea  BxecatorB  and 
AdmlDlatraton,  Deo.  Olg.  1  G!4.*] 


EiZECDTOBS    AMD    ADMIMHTBATOBS    (5    13o*) 

— Snrrs  bt— SpECmo  Pbhformance. 

3.  An  executor  may  maintain  a  suit  for 
the  specific  performance  of  a  contract  for 
the  sale  of  land,  the  property  of  the  testa- 
tor, under  Md.  Code  188B,  art.  93,  i  104, 
empowering  an  executor  to  prosecute  anj 
personal  action  whatever,  whether  in  law 
or  in  equity,  that  the  testator  might  have 
prosecuted,  except  an  action  for  slander,  and 
S  81  of  the  same  article,  authoriaing  the 
executor  ol  a  person  who  shall  have  made 
■ale  of  real  estate,  and  has  died  before  re- 
eeiving  the  purchase  money,  or  conveying 
the  same,  to  make  a  conveyance  to  the  pur- 
chaser, provided  he  shall  satisfy  the  court 
that  such  purchaser  has  paid  the  (nil 
amount  of  the  purchase  price. 

[BW.  Nets.— For  other  ouai.  sea  Eiecutora  and 
Admlnlatratora.   Ceot.   Dig.    I   £53:    Dec.    Dig.   1 
US;*   SpeclDc  Farrornuuica,  Cant.  Dls.  I  46.] 
ElXICUTOBB    AND    ADUIKiaiHAIOSa    ({    135*) 

—    POWEBS  —   COMFUTlNa        EXEOUTOBT 

Lakd  Cohtbacts. 

i.  Authority  to  carry  out  an  aiecutor.v 
contract  tor  the  sale  of  testator's  real  prop- 
arty  is  conferred  upon  the  executor  by  a 
will  which  invests  him  with  full  and  com- 
plete authority  over  the  testator's  estate, 
and  empowers  him  to  sell  the  real  property 
at  public  Bole  after  one  month's  notice, 
npon  such  terms  as  he  thinks  proper. 

[Bd.  Note.— I^r  other  -— -    —  v-'---'-'—  .- .h 


APPEAL  from  tlie  Court  of  Appeals  d 
tbe  District  of  Columbia  to  review  A 
decree  which,  reveraing  a  decree  of  the  Su- 
preme Court  of  the  District,  directed  the 
entry  of  a  decree  for  the  specific  perform* 
ance  of  a  contract  tor  tbe  sale  of  real  proi^ 
erty.    Affirmed. 

See  same  ease  below,  31  App.  D.  C.  29. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Junea  E.  Padgett  and  Henrr 
E.  Dnrie  for  appellant 

Messrs.  Charles  H.  Merlllat,  George 
R.  Galtber,  and  Charles  J.  Eappler  for 
appellee. 


This  is  a  bill  in  equity,  brought  by  tbe 
executor  of  one  Ball  for  the  specific  per- 
formance of  a  contract  made  by  the  appel* 
lant  to  purchase  certain  land.  The  plain- 
tiff  had  a  decree  in  tbe  court  of  appeals  for 
the  District  of  Columbia,  and  tbe  defend- 
ant appealed.     31  App.  D.  C.  29. 

The  material  parts  of  the  contract  an 
as  follows:  "This  agreement,  made  by  and  ,, 
between  L.  A.  QriflSth,  dnly  authorised  agent  g 
and  attorn^,  under  a  certain  power  c^at-  ■ 
torney  from  Alfred  W.  Ball,  both  of  Prince 
George's  county,  Maryland,  parties  of  Uia 
first  part,  and  Wm.  W.  Stewart  of  Wash- 
iogtou.  District  of  Columbia,  of  the  second 
part.  Witjieaseth  that  the  said  W.  W. 
Stewart  has  paid  to  the  aaid  Ia  A.  Orifflth, 
agent,  the  sum  of  five  hundred  dollara 
(9600)  part  purchase  price  of  the  total  gum 
to  l>e  paid  for  a  certain  tract  of  landa 
owned  by  the  said  Alfred  W.  Ball,"  in 
Maryland,  as  described,  "aame  lieing  sold 
at  the  rate  of  $40  per  acre."  "And  tbe  aaid 
1m,  a.  Qriffltb,  as  the  agent  and  duly  author- 
ized attorney  of  said  Alfred  W.  Ball,  here- 
by grants,  bargains,  and  sells,  and  agrees  to 
convey  by  proper  deed  .  .  .  duly  «a»- 
cuted  by  the  said  Ball  to  the  said  Stewart, 
the  said  240  acres  of  land  upon  further  pay- 
ments and  conditions  hereinafter  named,  to 
wit:  The  balanee  of  one  bait  of  the  par> 
chase  priee  of  the  said  240  acres,  more  or 
less,  at  the  rata  of  9^0  per  acre,  is  to  be 
paid  to  the  party  of  the  first  part  on  the 
7"  day  of  November,  1903,  and  the  r«anui>- 
ing  one  iialf  of  the  total  purchase  prioe  ia  to 
l>e  divided  into  five  eqnal  payments,  secured 
by  five  promissory  mortgage  note^  secured 
)^  purchase-money  mortgage  upon  the  said 
property,  to  be  given  by  the  aaid  Stewart 
and  wife,"  with  immaterial  detail*.  A 
burial  lot  of  one  acre  ia  reserved,  "ton- 
ditioned,  however,  that  if  the  said  Ball 
should   desire   to   abandon   the   said   burial 
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tract.  .  .  .  h*  bIuU  have  paid  to  him 
tbeiafoT  bj  tha  Hid  party  of  the  teeoai 
part  th«  luni  of  lt4Q)  fortj  doIUis,'*  ' 
"The  ftaid  land  ia  ta  be  lurvejed  and  a 
put  made  thereof,  and  the  total  purchase 
price  is  to  be  at  the  rate  of  $40  per  acre, 
ai  detarmined  b;  the  said  survey  (  the  coat 
of  the  eaid  survey  Is  to  be  borne  equally  by 
the  sa[d  parties  of  the  first  part  and  the 
second  parts;  tha  said  L.  A.  Griffith 
W.  W.  Stewart  each  to  pay  one  half  of  the 
total  survey  coats.  Proper  deed  or  deeds  of 
conveyance  and  abstract*  of  title  of  the  saic 
land,  based  upon  title  search  therefor,  ii 
to  be  mode  and  by  J.  K.  Roberts  .  . 
showing  clear  and  unencumbered  fee-simpli 
Q  title,  in  Uie  aald  land  abova  mentioned  and 
g  described,  in  tha  said  Alfred  W  Ball,  and 
•  one  half  of  the  total  costs  for 'same,  not 
ezoeeding  |60,  is  to  be  borne  equally  by  the 
parties  hereto.  In  case  the  remainder  of 
the  flrat  half  of  the  parchase  price  be  not 
paid  Ml  November  7,  1903,  then  the  said 
$600  so  paid  to  the  said  Griffith  is  to  be 
forfeited  and  the  contract  of  sale  and  eon- 
veyanea  to  be  null  and  void,  and  of  no  effect 
in  law,  otherwise  to  be  and  remain  in  full 
foroe.  .  .  .  The  possessory  right  to  all 
ri  the  said  premises  on  the  property  men- 
tioned herein  is  to  remain  in  the  said  Ball, 
nntil  the  one  half  payment  of  the  total 
purchase  price  herein  provided  for  on  No- 
vember Ttb,  1003,  has  been  fully  paid  and 
■atisSed,  to  the  said  L.  A.  Griffith,  agent 
Wltueos  our  bands  and  seals  this  G"  day 
«f  June,  1903.  L.  A.  Griffith.  Wm.  W. 
Btewart"    With  aeals. 

The  first  defense  is  based  on  this  doea- 
nwnt  itself.  It  is  said  that  the  defendant 
mode  no  covenant,  and  therefore  was  free  to 
withdraw  if  he  chose  to  sacrifice  the  $S00 
that  he  had  paid.  This  contention  should 
be  disposed  of  before  we  proceed  to  the 
other  questions  in  the  case.  The  argument 
la  that  tha  condition  of  forfeiture  just  stat- 
ed and  the  consequence  that  the  contract  is 
to  be  void  and  of  no  effect  In  law  disclose 
the  only  consequences  of  default  on  the  pur- 
chaser's part,  much  as  until  well  after 
Lord  Coke's  time  the  only  consequence  of 
breaking  the  condition  of  a  bond  was  an 
obligation  to  pay  the  penalty.  The  obligor 
was  held  to  have  an  election  between  per- 
forming the  condition  and  payment.  Brom- 
age  V.  Genning,  1  Hollo  Rep.  3B8j  1  Inrt. 
20«bi  Hulbert  v.  Hart  (1682)  I  Vern.  133. 
Sons  circumstances  were  referred  to  in  aid 
of  this  conclusion,  but,  as  we  think  the 
meaning  of  the  document  plain,  we  shall  not 
mention  them,  except  in  connection  with 
other  matters,  further  than  to  say  that 
there  Is  nothing  that  would  change  or  affect 

SO  B.  C— M. 


It  sems  to  have  been  held  within  half  a 
century  after  Hulbert  v.  Hart,  that,  under 
some  circumstances,  at  least,  a  bond  would 
be  construed  to  import  a  promise  of  tha 
event  constituting  the  condition.  Eopson 
V.  Trevor  (1723)  1  Strange,  633,  s.  c.  2  P.  ; 
Wms.  101;  Anonymous  (1728)  Uosely,  37;  ' 
•Roper  V.  Bartholomew.  12  Price,  737,  811,  ■ 
822,  82Q,  832;  Hooker  v.  Pynchon,  8  Grey, 
560,  BG2.  But  in  this  case  we  are  not  con- 
fined to  a  mere  implication  of  a  promise 
from  the  penalty.  The  tenor  of  the  "agree- 
ment" tbroughout  imports  mutual  under- 
takings. The  $600  is  paid  as  "part  purchase 
price  of  the  total  sum  to  be  paid;"  that  is, 
that  the  purchaser  agrees  to  pay.  The  land 
ia  described  as  "being  sold."  There  are 
words  of  present  conveyance,  inoperative  as 
such,  but  Implying  a  concluded  bargain,  like 
the  word  "sold"  just  quoted.  So  one  half  of 
the  purchase  price  "is  to  be"  divided  and  the 
notes  secured  by  mortgage  "to  be  given;" 
and  in  the  case  of  the  burial  lot.  Ball  "shall 
have  paid  to  him"  (40  It  he  elects  to  aban- 
don it.  Here  ia  an  absolute  promise  in  terms 
which  it  would  be  unreasonable  to  make 
except  on  the  footing  of  a  atmilor  promise 
as  to  the  main  parcel  that  the  purchaser 
desired  to  get.  We  are  satisfied  that 
Stewart  bound  himself  to  take  the  land. 
Bee  WilcoxBon  v.  Btitt,  65  Cal.  608,  62  Am. 
Rep.  310,  4  Pac.  629;  Dana  t.  St  Paul 
Invest  Co.  42  Minn.  104,  44  N.  W.  66.  The 
condition  plainly  is  for  the  benefit  of  the 
vendor,  and  hardly  less  plainly  for  hia  bene- 
fit alone,  except  so  far  as  it  may  have  fixed 
a  time  when  Stewart  might  have  called  for 
performance  if  he  had  chosen  to  do  so, 
which  he  did  not.  This  being  so,  tha  word 
"void"  means  voidable  at  the  vendor's  elec- 
tion, and  the  condition  may  be  insisted 
upon  or  waived,  at  hia  choice.  Knicker- 
bocker L.  Ins.  Co.  V.  Norton,  B6  U.  S,  234, 
24  L.  ed.  080;  Oalces  v.  Manufacturers'  F. 
ft  M.  Ins.  Co.  136  Mass.  248,  240;  Titus  v. 
Glens  Falls  Ins.  Co.  81  N.  Y.  410,  419. 

Ball  died  on  November  S  or  6,  1903,  just 
before  the  date  fixed  by  the  contract  for 
the  payments  (November  7).  He  left  a  will 
appointing  Griffith  hia  executor,  and  con- 
taining provisions  to  which  we  shall  refer 
later.  Before  probate,  Griffith  wrote  to 
Stewart  as  followa,  on  November  10: 

"I   have   consulted  two   lawyers   and   am 
satisfied   that  I  am  fully    authorized    and 
empowered  to   complete  sale  of  land  and  give 
deed.     It  rests    with    you.     Please   let  me 
know  positively  on  or  before  Monday  next 
(letb)   what  you  Intend  to  do.     There  is  a   ^ 
proposition   on   band   from     other    sources,   h 
and  I  have  under'this  will  power  to  act    I  • 
will  make  private  arrangements  at  once  for 
the  disposition  of  It,  if  you  do  not  take  it 
If  you  do  not  meet  the  requirements,  and 
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satiafactory  arrulgemeiita  are  not  mAde  be- 
fore Mondajr,  16th,  at  12  o'clock,  please 
eonaider  the  matter  ended.  I  think  you  en- 
titled to  the  propertj,  and  T  desire  that  you 
•hall  get  it,  but  I  must  do  for  the  best 
fnterest*  of  the  estate,  and  I  will  gladly 
wait  for  you  until  Monday,  16th."  There 
is  a  suggestion  in  argument,  not  quite  un- 
wsrranted  by  the  language  of  this  letter, 
that,  lo  far  as  in  Griffith's  power,  be  than 
left  the  choice  to  Stewart  whether  to  go 
on  with  the  bargain  or  not.  Bat  apart 
from  QrifBth's  lack  of  authority  to  change 
rights  at  that  titue,  we  are  satisfled  that 
the  true  import  of  the  letter  was  politely  to 
apply  a  spur  to  Stewart  on  the  assumption 
that  he  had  a  bargain  that  he  would  not 
want  to  let  go.  The  land  was  supposed  to 
contain  oiL 

The  stipulations  in  the  contract  were  per- 
formed on  the  part  of  the  rendor,  and  it 
now  may  be  assumed  that  Stewart's  ohli- 
gatioD  is  outitanding,  although  repudiated 
by  bim,  and  that  the  only  question  is 
whether  it  can  be  enforced  by  Griffith  in 
this  action.  To  be  sure,  there  was  some 
attempt  on  Stewart's  part,  earlier,  to  say 
that  he  merely  represented  an  oil  company, 
and  that  the  company  alone  as  bound;  but 
this  properly  was  abandoned  at  the  argu- 
ment,— Stewart's  name  is  the  only  one 
appearing  in  the  instrument,  and  he  signed 
and  sealed  it,  so  that  no  such  escape  is 
open.  Qlenn  t.  Allison,  B8  Md.  S2T; 
M'Ardle  t.  Irish  Iodine  A  Marine  Baits  Mfg. 
Co.  IS  Ir.  C.  L.  Rep.  146,  163. 

Coming,  then,  to  the  question  that  re- 
mains, it  ia  to  be  noticed  aa  a  preliminary 
that  if  Ball's  executor  could  have  main- 
tained this  suit  in  Maryland,  where  the 
land  lies,  be  can  maintain  it  here,  where  the 
defendant  resides.  D.  G.  Code,  g  3^9  [31 
Stat,  at  L.  1242,  chap.  864].  Some  technic- 
al objections  were  raised  before  us  as  to  the 
proof  of  the  probate  proceedings,  but  it 
sufficiently  appears  that  Ball's  will  waa 
^  proved   and   that   the  plaintitT  qualified   as 

*  executor  under  the  same. 

•  'By  the  Maryland  Code,  an  executor  may 
prosecute  any  personal  action  whatever, 
whether  at  law  or  in  equity,  that  the  tes- 
tator might  have  prosecuted,  except  an 
action  for  slander.  Code  of  1B88,  art.  93, 
I  104.  And  by  g  81  of  the  same  article,  the 
executor  of  a  person  who  shall  have  made 
sale  of  real  estate,  and  has  died  before  re- 
ceiving the  purchase  money,  or  conveying 
the  same,  may  convey  said  real  estate  to  the 
purchaser,  and  bis  deed  shall  be  good  and 
valid  in  law,  and  shall  convey  all  the  right, 
title,  claim,  and  Interest  of  such  deceaaed 
parson  in  such  real  estato  as  effectually  as 
the  deed  of  tbe  party  so  dying  would  have 
■OMvsyd  the  some;  provided,  the  executor 


of  the  person  so  dying  shall  satisfy  the 
origans'  court  granting  him  administration 
that  the  purchaser  has  paid  the  full 
amount  of  the  purchase  money.  These  seem 
sufficient  to  make  out  the  plaintiff's  case, 
if  there  were  nothing  more.  The  proviso 
in  the  Uarylaud  statute  obviously  must 
create  a  condition  subsequent  only,  as  it 
is  not  to  be  supposed  that  a  purchaser 
would  pay  unless  he  got  what  he  paid  for 
at  the  same  time.  In  substance,  the  Code 
points  out  the  executor  as  the  proper  person 
to  enforce  the  contract,  gives  him  a  right  of 
action  to  that  end,  and  empowers  him  to 
moke  the  deed.  We  do  not  perceive  how 
a  conveyance  could  he  questioned,  if  made 
by  an  executor  upon  a  cotemporoneous 
payment  of  the  price,  in  pursuance  of  a 
binding  contract  of  his  testator,  even  with- 
out obtaining  antecedent  authority  from 
the  orphans'  court.  Therefore  we  do  not 
perceive  why  the  executor  ia  not  entitled  to 
require  epeciflc  performance  if  he  is  ready 
to  deliver  a  deed  at  the  moment  of  receiv- 
ing tbe  price.  In  this  case  the  executor  ob- 
tained an  order  from  tbe  orphans'  court, 
purporting  to  suthoriie  htm  to  complete  the 
sale,  as  if  it  had  been  an  application  for 
leave  to  sell  under  I  276.  This  seems  to  ua 
to  have  been  superfluous,  but  It  did  no 
barm,  and  it  does  not  narrow  the  plain- 
tilT's  right  to  recover,  by  being  set  out  as 
one  of  the  foundations  of  the  bilL 

Next,  apart  from  statute,  it  would  be 
going  far  in  search  of  possible  doubts  to 
say  that  sufficient  authority  could  not  be  S 
'derived  from  the  will.  The  language  is,  1  S 
direct,  authorise,  and  empower"  tbe  ex- 
ecutor "to  have  full  and  completo  power 
and  authority  over  my  entire  estato,  real, 
personal,  and  mixed;"  and  it  directs  and 
empowers  him  to  sell  ths  testator's  real 
estate  at  public  sale,  after  one  month's 
notice,  upon  such  torms  aa  he  thinks  proper. 
We  are  not  inclined  to  disagree  with  the 
court  of  appeals  in  its  opinion  that  ths 
words,  taken  with  the  whole  will,  imply  a 
devise  of  the  legal  title  to  his  executor,  and 
on  authority  sutHcient  to  warrant  his  carry- 
ing out  the  sale.  It  is  urged  that  ths 
probate  of  the  will  doea  not  establish  it 
conclusively  as  to  real  estate,  and  that  tbe 
heirs  might  attack  it  hereafter;  but  it  is 
answered  that,  by  the  contract,  the  land 
had  become  personalty  as  against  them,  and 
that  therefore,  so  far  as  this  land  is  con- 
cerned, the  will  is  safe  from  eoUatoral  at- 
tack. Moreover,  as  it  Is  clear  that  ths 
estate  has  and  is  subject  to  a  binding  eon- 
tract,  it  is  hard  to  see  how  tt  matters  to 
the  heirs  who  does  the  formal  acts  of  u- 
complishment,  so  long  aa  he  is  accountabte 
to  the  orphans'  court. 

No  question  was  raised  on  either  sids  •• 
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to  tli«  aoTenanto  ot  Btowart  tMing  cnforM- 
able  only  by  Oriffith  pertoDKlly,  because  the 
Bgreement  was  onder  aeal,  and  Oriffith 
aloiu  was  party  to  it.  Berkeley  t.  Hardy, 
S  Bam.  t  C  MS;  FrontLn  t.  Small,  2  Ld. 
Baym.   1418,   1418.     U  la   aoough  to  lay 


that    Stewart    oould   not   hare    proflted   by 
the  ■uggeation,  had  it  been  made. 
Decree  affirmed. 


„GoogIe 
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(SIT  V.  a.  UL} 

CITIZENS  NATIONAL  BANK  et  ti.,  Plff«. 

in  Err., 

COMMONWEALTH  OP  KENTUCKY,  FOR 
THE  USE  AND  BENEFIT  OF  BOYLE 
COUNTY,  et  al. 

Taxation  (I  12')— UoBanTaTioMAi.  L4w 
(S  2S3')— NATioiJAi,  Banks— DiscBTMiNA- 
TiOB— Dob  Pbocms  of  Law— Taxatiok 
or  National  Bank   Shabbs  —  OmiiteOi 

1.  The  retroactive  fefttures  of  Ky.  *ct  ol 
March  21,  IBOO,  making  it  the  duty  of  cer- 
tain officers  of  each  national  bank  to  tiat  iti 
■haKB  of  stock  for  tasation,  and  reouiring 
the  bank  to  pay  the  tax  and  &  penalty  for 
delinquency,  subject  to  a  deduction  on  ac- 
count of  taxes  paid  by  the  bank  under  other 
l^slation,  do  not,  so  far  aa  the  shares  of 
resident  sharebolders  are  concerned,  operat* 
to  discriminate  against  the  bank,  contrarj 
to  U.  S.  Hev.  Stat,  f  6219,  U.  S.  Comp. 
Stat.  ISOl,  p.  3502,  nor  to  deny  due  process 
of  law,  atthougb  the  shareholders  and  the 
number  of  shares  may  not  be  the  same  as 
when  the  liability  to  taxation  arose,  where 
•uch  statute  is  construed  by  the  state  courts 
as  not  imposing  any  new  liability  either 
upon  domestic  Bhareholdera  or  the  bank,  hut 
as  simply  providing  anotlier  method  for  the 
assessment  of  shares  which  have  escaped 
asse-ismpnt  bpcnuse  not  listed  for  taxation. 

tEd.  NOIB— For  otb-r  cbbp",  k*  Taxation. 
Cent  Dig.  i  80;  D«a  DIf.  I  l»?*  Oonstltution- 
al  Law.  Cent.  DIs.  M  tn.  m.  tOi-M«:  Dae.  DIE 
f  283.'1 

CoNsiiTOTioNAi.  Law  (|  42*>— Who  May 

Cil  ALLEN  OB  VALIDITI. 

2.  Only  nonreeident  shareholders  in  a  na- 
tional bank  can  complain  of  the  supposed  in- 
validity, aa  to  thera,  of  the  retroactive  fea- 
tures of  Ky.  act  of  March  21,  1900,  makingi 
it  the  duty  of  certain  officers  of  the  bans 
to  list  its  shares  of  stock  for  taxation,  and 
requiring  the  bank  to  pay  the  tax,  and  a' 
penalty  for  delinquency. 

[Bd.  Koto.— For  other  casei,  sea  Constitutional 
Jmw,  Ceat.  DU-  II  39.  10;    Dec  Dig.  {  Ai.'i 
CONBTITUTIONAL  Law  (S  126*)— ImpaIbikq 
Conteact  Ohlioation— Resebved  Pow- 
er TO    BSPEAL  OB  AUENn. 

3.  An  irrevocable  contract  was  not  creat- 
ed between  the  state  and  a  national  bank  ac- 
cepting the  provisions  of  Ky.  Acta  1885-86 
p.  144,  known  as  the  Hewitt  act,  fixing  the 
rate  of  taxation,  since  that  act  expressly 
provided  that  it  should  be  subject  to  a  gen- 
eral law  reserving  the  right  to  repeal,  alter, 
or  amend  all  grants  to  corporations. 

[Bd.  Note.— For  other  cases,  eos  Constitutional 
I*w.  Cent.  Dig.  it  366-S6S;    Dec.  Dig.  1  1».*1 

[No.  135.] 

Argued  March   10,   1910.     Decided   May  2, 

laio. 

IN  EEROR  to  the  Court  of  Appeals  of 
QiB  State  of  Kentucky  to  review  a  judg- 
ment which  affirmed,  on  a  second  appeal,  a 
judgment  of  the  Uoyle  Circuit  Court  of  that. 
state,  assessing  for  ta.tation  the  shares  of 
stock  of  a  national  bank.     Affirmed. 


The  facta  are  stated  in  the  opinion. 

Mr.   Kobeit    Taylor   QntHcaberrr    for 


Ifr.  Justice  Lartoa  delivered  the  opinion  • 

of  the  court: 

This  was  a  proceeding  under  the  law  of 
Kentucky  to  back-BEsess  the  shares  of  atoelE 
in  the  Citizens  National  Bank  as  property 
omitted  from  the  tax  list.  After  much 
petitioning,  pleading,  and  demnrring,  and 
two  appeals  to  the  court  of  appeals  of  the 
state  of  Kentucky,  1,473  shares  ver«  as- 
messed  for  the  taxes  of  18SS,  1897,  and  1898, 
and  990  shares  for  the  taxes  of  ie9B,  with 
a  penalty  of  20  per  cent  added  to  the  tax 
each  year.  The  proceeding  under  which 
this  result  has  been  reached  was  started  in 
the  county  court  of  Boyle  county,  Kentucky, 
in  March,  1901,  by  a  petition  filed  by  the 
sheriff  of  the  county  for  the  purpose  of 
causing  the  shares  of  the  bank  to  be  as- 
sessed as  property  Mnitted  by  the  assessor. 
The  authority  under  which  the  petition  warn 
filed  Is  found  in  g  4241,  Kentucky  StatutM, 
and  the  Kentuel^  act  of  March  21,  1900. 
Ab  the  validity  of  this  later  act  is  chal- 
lenged, we  set  it  out  in  the  margin.f 


tWhereas  the  Supreme  Court  of  the  Unit-  J 
ed  SUtes  haa  lately* decided  that  article  7 
three{3),  chapter  103,  of  the  Acta  of  1891- 
1892-1893,  is  void  and  of  no  effect  In  w 
far  as  the  same  provides  for  taxation  of  the 
franchise  of  national  banks,  in  consequence 
of  which  decision  there  is  not  now  and  has 
not  been,  since  the  adoption  of  said  article  in 
1802,  any  adequate  mode  of  taxing  national 
banks,  while  state  banks  are  now,  and  have 
been,  ever  since  1BB2,  taxable  for  all  pur- 
poses, state  and  local,  therefore 

Be  it  enacted  by  the  general  assembly  of 
the  commonwealth  of  Kentucky: 

Sec.  1.  That  the  shares  of  stock  In  each 
national  bank  of  this  state  shall  b«  anb- 
ject  to  taxation  for  all  state  purposes,  and 
shall  be  subject  to  taxation  for  the  pur- 
poses of  each  county,  city,  town,  and  taxing 
district  in  which  the  bank  is  located. 

Sec.  2.  For  the  purposes  of  the  taxation 
provided  for  by  the  next  prececiing  section, 
it  shall  be  the  duty  of  the  president  and  the 
cashier  of  the  hank  to  list  the  sBid  shares 
of  stock  with  the  assessing  officers  author- 
ized to  assess  real  estate  ^r  taxation,  and 
the  bank  shall  be  and  remain  li^le  to  the 
state,  county,  city,  town,  and  district  for 
the  taxes  upon  said  shares  of  stock. 

Sec.  3.  When  any  of  said  shares  of  stock 
have  not  been  listed  for  taxation  for  anjr 
of  said  purposes,  under  levy  or  levies  of  any 
year  since  the  adoption  of  the  revenue  law 
of  1802,  it  shall  be  the  duty  of  the  preaident 
and  the  cashier  to  list  the  same  for  taxati<» 
under  said  levy  or  levies;  Provided,  That 
where  any  national  bank  haa  heretofore,  for 
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•  •  Ib  th*  cue  of  the  Oweosboro  Sat.  B&nk 
T.  Oweniboro,  173  U.  B.  604,  43  L.  ad.  8E0, 
19  Sup.  Ct.  Rep.  637,  this  court  held  inmlid 
wrtain  legislation  of  the  state  of  Ken- 
tucky, providing  for  the  taxation  of  nation- 
al banks,  &■  laying  a  tax,  not  upon  ihares, 

^  which  TCBs  permissible,  but  upon  the  prop- 
^  ar^  and  franchises  at  fluch  banks,  which 

*  waa*lnadniisaible  under  the  restrictions  of 
I  62IS,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  3502).  In  conBeqiience  of  this  decision, 
this  act  of  March  81,  1900,  was  passed,  as 
■hown  both  by  ita  subject-matter  and  the 
recital  in  the  preamble.  The  act  is  both 
proapective  and  rstrospsctlve.  Of  its  pro- 
specUve  features,  we  need  say  notiilng.  The 
3d  section  is  letroBpective,  in  that  provides 
for  the  return  of  shares  in  national  banks 
which,  during  the  years  of  the  operation  of 
the  I^slatlon  held  invalid  by  this  court, 
had  not  been  returned  for  taxation,  by 
maUng  It  the  duty  of  certain  officers  of  *u^ 
hanks  to  list  for  taxation  for  the  years  be- 
tween 1S92  and  1899,  all  sharea  in  such 
banks  which  had  not  been  returned,  and  by 
nquiring  all  such  bonks  to  pay  the  tax  and 
penal^  upon  all  such  omitted  shares,  sub- 
ject, however,  to  certain  deductions  aad 
credits  on  account  of  taxes  paid  by  such 
banks  under  the  act  held  invalid,  as  well  as 
under  the  prior  Hewitt  act. 

In  Covington  v.  First  Nat  Bank,  198  U- 
8.  100,  49  L.  ed.  903,  20  Sup.  Ct.  Rep.  562, 
this  court  was  required  to  consider  the  ef- 
feat  of  tlie  3d  sectim  of  the  act  In  imposing 
upon  national  banks  a  liability  for  the 
taxes  and  penalties  upon  such  omitted 
■hares,  which,  during  the  years  covered  by 
this  section,  had  been  held  by  persons  not 
domiciled  within  the  state  of  Kentucky. 
M  The  question  arose  under  a  bill  flled  in  a 
?  drcuit  court  of  the  United  States'to  ea- 
join  the  imposition  of  liability  upon  a 
national  bank  for  taxes  and  penalties  upon 
shares  held  between  1892  and  1900  by  per- 
•ons  who  were  not  domiciled  in  Kentucky, 


it  being  allied  that  the  purpose  of  tha 
proceeding  against  the  bank  was  to  charge 
the  bank,  without  discrimination  between 
domestic  and  foreign-held  shares.  Prior  to 
this  act  of  March  21,  1900,  thsre  was  uo 
law  requiring  a  return  for  taxation  of  bank 
shares  held  by  owners  not  domiciled  within 
the  state,  eithsr  by  such  holder  or  by  the 
bank  in  which  such  shares  were  held.  Vat 
this  reason  we  held  in  the  case  referred  to 
that  this  act  Imposed,  for  the  years  prior  to 
its  passage,  a  liabili^  upon  notional  banks 
for  taxes  upon  shareholders  domiciled  out- 
side of  the  state,  which  was  not  borne  by 
other  incorporated  moneyed  instituUons. 
Upon  this  subject,  the  court,  speaking  t^ 
Mr.  Justice  Day,  said: 

*^It!iout  considering  the  question  ol 
constitutional  power  to  tax  nonresident 
shareholders  by  means  id  this  retroactive 
law,  it  sesma  to  ns  that,  in  imposing  upon 
the  bulk  the  liability  for  the  past  years, 
for  taxes  aad  penalty,  upon  stock  held  with- 
out the  state,  and  which,  before  the  taking 
effect  of  the  aet  under  consideration,  it  was 
not  required  to  return,  there  has  been  im- 
posed upon  national  banks  in  this  retro- 
active feature  of  the  law  a  burden  not 
borne  by  other  moneyed  capital  in  the  state. 
This  law  make*  a  bank  liable  for  taxes  upixi 
property  beyond  the  jurisdictioa  of  the 
state,  not  required  to  be  returned  by  the 
bank  as  agent  for  the  shareholders,  by  a 
statute  passed  in  pursuance  of  the  authori- 
ty delegated  In  %  GZ19,  thus  imposing  a 
burden  not  borne  by  other  moneyed  capital 
within  the  state." 

In  the  cose  now  before  us  for  considera- 
tion, a  liability  has  been  imposed  upon  the 
Qtizens  Bank,  the  plainUff  in  error,  not 
for  taxes  and  penalties  upon  shares  of  the 
bank  held  by  shareholders  domiciled  be- 
yond the  state, —  as  was  attempted  in 
Covington  v.  First  Nat,  Bank,  supra,— but 
exclusively  upon  shareholders  domiciled 
within  the  state.     The  liability  Is  limited 


any  year  or  years,  paid  taxes  upon  its  fran- 
chise, as  provided  in  article  three  (8)  of  the 
revenue  law  of  1392,  said  bank  shall  be  ex- 
cepted from  the  operation  of  this  section  as 
to  said  vear  or  years;  And  provided  further. 
That  wnere  any  national  bank  has  hereto- 
fore, for  any  year  or  years,  paid  state  taxes 
under  the  Hewitt  bill  in  excess  of  the  state 
taxes  required  by  this  act  for  the  some  year 
or  years,  said  bank  shall  be  entitled  to  cred- 
it by.  said  excess  upon  its  state  taxes  re- 
qniied  by  this  act. 

Sec  4.  All  assessments  of  shares  of  stock 
contemplated  by  this  act  shall  be  entered  up- 
on the  asaessor  B  books,  verified  and  reported 
fcy  the  officers  as  aasesaments  of  real  estate 
Krs  entered,  eerttfied,  and  reported,  and  the 
same  shall  be  certified  to  the  proper  collect- 
ing ofBcer  for  collection  as 


real  estate  are  certified  for  collection  of  tax- 
es thereon. 

See.  B.  The  assessments  of  said  shares  of 
stock  and  collection  of  taxes  thereon,  as  con- 
templated by  this  act,  may  be  enforced  as 
asBessments  of  real  estate  and  collection  of 
taxes  thereon  may  be  enforced. 

Sec.  S.  The  purpose  of  this  act  Is  to  place 
national  banks  of  this  state,  with  respect  to 
taxation,  upon  the  same  footing  as  state 
banks,  as  nearly  as  may  be,  consistently 
with  said  article  three  (3)  of  the  revenue 
law  and  said  decision  of  the  Supreme  Court. 

Sec.  7.  Whereas,  it  is  important  that 
state  banks  and  national  banks  should  be 
taxed  equally  for  all  purposes,  an  emer- 
gency exists,  and  this  act  shall  take  effect 
and  be  in  force  from  and  after  ita  p 

Approved  March  21,  1900. 
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•  to  tha  Ux  and  pencl^  uihri  abuei  owned 

'  b;  sbareholden  domicilad  witbin  tbe  aUta, 

tiie  Dune,  ruideoce,  uid  amount  doe  from 

•ach  lueh  shareholder*  being  diitinctly  aet 

iovra  in  tbe  decree. 

Neither  ii  the  act  lacking  in  due  process 
if,  aa  we  ahall  aesume  for  tbe  moment  i»  tbe 
ease,  tbe  procedure  under  the  3d  sectioa  ie 
but  a  new  remedy  for  a  tax  liability  im- 
poaed  by  prior  law  of  the  atate  upon  real- 
daat  holders  of  shaTea  of  the  bank. 

Sec.  E210,  Rev.  Stat.,  requires  erery  such 
bank  to  keep  a  eorreet  list  ot  its  share- 
holderi  accesEible  to  taxing  officers,  and  by 
I  6210,  Kev.  Stat.,  tbe  Icgiilature  of  eaoh 
■tat«  may,  for  itaelf,  determine  tbe  manner 
and  method  for  taxing  afaares  in  auch  banks, 
subject  only  to  tlie  reatrictiong  named  there- 
in. In  making  the  bank  t^e  agent  for  its 
own  shareholders  in  proeeedingi  brought  to 
compel  a  return  and  aeonre  an  aaseaament, 
and  in  impoaiug  upon  the  bank  a  liability 
for  tha  tax  so  assessed  against  the  share- 
holders, the  act  (mly  follows  the  well- 
settled  prooedure  sanctioned  in  First  Nat. 
Bank  v.  Kentuck;,  B  Wall.  303,  19  L.  ed. 
701;  Van  Slyk»  t.  Wisconsin,  154  U.  S. 
S81,  and  20  !>.  ed.  S40,  14  Sup.  Ct.  Bep. 
1168;  and  First  Nat  Bank  v.  Cbebalia 
County,  160  U.  S.  440,  41  L.  ed.  1089,  17 
Sup.  Ct.  Rep.  629. 

That  the  3d  aeetiiMi  doea  not  impose  a 
liahillty  upon  either  the  domestic  shar«- 
holdera  or  the  bank  which  did  not  exist  b»- 
forev  under  the  prior  law  of  the  state,  was 
settled  by  tbe  case  of  Scobee  t.  F 
Ey.  S2S,  SO  S.  W.  860.  In  that 
sharea  of  certain  reaident  shareholders  had 
bean  assessed  for  taxes  laid  for  years  prii 
to  this  act  of  ISOO,  and  it  was  urged  that 
■inoe  the  special  legislation  for  tbe  taxation 
of  such  aharsB  had  been  held  void  by  this 
oonrt  in  Owensboro  Nat.  Bank  t.  Owens- 
bOTo  that  there  was  no  law  of  the  state 
nuder  whioh  these  shares  could  be  assessed. 
But  tha  Kentucky  eourt,  after  an  elaborate 
ivriaw  of  the  general  taxing  law  of  tha 
state,  bald  that  than  was  full  prior  stat- 
utory authority  for  Uie  taxation  of  suoh 
shares,  aod  that  nnder  that  law, 
hank  failed  to  return  and  pay  the  tax  up<» 
aueh  shares.  It  was  the  duty  of  the  share- 
t,  holders  to  do  wo.  That  caae  has  been 
IJ  lowed  In  a  number  of  other  eaaea  by 
■  aams  court,  and  It  is  the  basis  upon'which 
the  3d  section  of  this  act  of  March  21, 
ISOO,  waa  upheld  in  the  present  case  as 
Impoaiug  a  new  liability,  but  aa  simply 
viding  another  method  for  the  assesiment  of 
shares  which  had  escaped  aaseaament  under 
the  prior  law,  because  neither  the  shara- 
bolders  nor  the  bank  had  returned  them  for 
taxation.  In  Covington  t.  Firat  Nat.  Bank, 
IBS  U.  8.  100,  111,  48  L.  ad.  003,  008,  2S 


Sup.  Ct.  Bep.  S62,  SOS,  this  court,  speaking 
by  Mr.  Jnstice  Day,  accepted  tbb  as  the 
interpretation  of  the  statutory  law  of 
Kentucky  by  tha  higbeat  court  of  the  state, 
saying: 

wing  the  state  court  in  the  in- 
terpretation of  its  own  statutes,  it  may  ba 
said  that,  as  to  shareholders  residing  in 
Kentucky  and  over  whom  tbe  state  has 
jurisdiction,  the  supreme  court  of  that 
state  has  construed  ita  statutes  as  requiring 
sbareholdera  in  national  banks  for  tb« 
years  ISS3  to  1900,  inclusive,  to  return 
their  shares  tor  taxation;  and  if  they  did 
not  make  the  return,  tbe  duty  was  required 
of  tbe  corporation.  In  this  view  of  the  law 
it  may  be  that,  as  to  local  shareholders,  tha 
act  of  March  21,  1000,  as  held  by  tha  su- 
preme court  of  Kentucky,  created  no  new 
right  of  taxation,  but  gave  aimply  a  new 
remedy,  which,  by  the  law,  is  operative  to 
enforce  pre-existing  obligations.  It  may  b* 
admitted  that  |  5219  permiU  the  state  to 
require  the  bank  to  pay  the  tax  tor  tha 
aharefaolders.  First  Nat.  Bank  *.  Ken- 
tucky; Van  Slyke  v.  Wisconsin;  and  First 
Nat  Bank  t.  Chebalis  County, — supra. 

This  construction  of  tbe  prior  law  and  of 
tha  Bot  of  1900  was  reaffirmed  upon  tha 
Srat  appeal  of  tha  present  case,  whera  tha 
eourt  said: 

"The  act  of  March  21,  1900,  did  not, 
therefore,  make  that  taxable  whch  was  not 
taxable  before,  hut  simply  provided  another 
mode  for  tbe  assessment  of  the  shares  at 
stock  and  the  payment  of  the  taxes.  It  waa 
the  duty  of  the  assessor  to  make  the  assess- 
ment It  waa  also  the  duty  of  tha  presi- 
dent and  eaahier  of  the  bajik  to  list  tha 
shares  of  stock  with  the  assessor;  bat  whan 
the  assessment  was  not  made,  the  property 
was  simply  omitted  from  the  tax  list,  and  • 
the  sheriff  la  authorized*by  |  4241,  Sy.  Stat.  7 
1908,  to  institute  tha  proceeding  to  bav* 
any  omitted  property  assessed.  A  penalty 
may  be  properly  imposed  in  tha  proeesding 
because  the  property  was  not  listed  with  th* 
assessor,  aa  required  by  law,  and  stood  an 
any  other  proper^  f<x  the  assessment  of 
which  a  proceeding  under  |  4341  may  ba 
Instituted.  While  neither  the  bank  nor  ita 
president  nor  its  cashier  is  the  owner  of 
the  share*  of  stock,  the  bank  is  made  by 
the  act  the  agent  of  the  shareholders,  and 
the  uoUee  to  it  is  notice  to  his  agent,  with- 
in the  meaning  of  J  4241.  The  president 
and  oashler  were  properly  made  defendants 
hecanae  It  Is  made  their  dnty  by  Hit  stat- 
ute to  list  the  atoek.  The  bank  fa  required 
to  keep  a  list  of  ita  shareholders,  and  there- 
fore ImowB  who  they  are.  Notice  to  tha 
agent  in  an  aasessment  of  property  is  anf* 
ficient  notice  to  his   principal."     Con.  w. 
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aUaBna*  Hat  Buik,  117  Sy.  S40,  007,  80 
a  W.  1S8. 

But  it  is  uld  tlut  in  COvingtiMi  t.  Flnt 
Nat  Bank  Uiia  court  held  the  3d  Mctiou 
broad  eoough  to  include  liabilitj'  for  omit- 
t«d  returna  o(  shares  held  b^  nonresideat 
•hareholders,  and  for  that  reaaon  diicrlmi- 
nated  against  national  banke.  But  in  that 
case  the  proceeding  enjoined  was  one  for 
the  purpose  of  fixing  liability  upon  the 
bank  without  diBcri minuting  betveea  resi- 
dent and  nonresident  shareboldert.  But 
in  the  pr«sent  ease  the  state  court  has  not 
imposed  liabititj  upon  the  bank  for  taxes 
or  penalties  upon  shareholders  who  were 
nonresidents,  but  has  applied  it  as  affording 
«  ralid  remedy  for  the  collection  of  taxes 
and  penalties  upon  residents  who  bad  not 
nade  return,  as  required  under  the  prior 
law.  As  thus  applied,  the  bank  has  neltlier 
been  deprived  of  any  rights  nor  oompelled 
to  bear  any  burden  in  cooQict  with  S  5219, 
Ser.  Stat.,  upon  which  it  relies  for  proteC' 
tion.  But  if  It  be  assumed — an  assumption 
not  sustained  by  any  decision  of  the  Ken- 
tucky court  of  appeals — that  the  3d  section 
Is  broad  enough  to  include  liability  for 
delinquent  taxes  claimed  from  both  resi- 
4  dent  and  nonresident  stockholders,  none  of 
Ijl  the  latter  class  are  here  complaining,  and 
*  fuch  an  objection  cannot  be'mada  by  one 
unaffected  by  the  allied  Invalid  featnre. 
Austin  T.  Boston,  7  Wall.  094,  IB  L.  ed. 
224  i  Albany  County  t.  Stanley,  lOS  U.  B- 
SOS,  Sa  L.  ed.  1044  (  The  Winnebago  (Iro- 
quois Transp.  Co.  v.  De  I^iiey  Forge  k 
Iron  Co.)  20S  U.  B.  3S4,  H  L-  sd-  S3S,  87 
8up.  Ct  Bep.  SOS. 

That  the  body  of  shareholders  In  1901, 
when  the  proceeding  was  started,  waa  not 
wmposed  of  ths  same  individuals  as  the 
body  during  the  yeari  tor  which  Um  taxes 
were  due,  is  doubtless  true.  But  the  shares 
pass  from  one  holder  to  another,  aubjeat 
to  the  burden  of  taxes;  and  if  not  re- 
turned by  either  the  shareholder  or  t^e 
bank,  as  required  by  the  prior  law,  the 
UabiHty  remains  to  be  enforced  until  barred 
by  limitation  of  time.  The  liability  of  the 
bank  is  that  of  the  shareholder,  and  ita  r«- 
Imbnrsenient  must  oome  from  those  who 
bold  the  aharea  when  the  bank  Uability  is 
•nforcd.  In  Seattle  v.  Kslleber,  I9S  U.  B. 
361,  49  L.  ed.  £3S,  SS  Sup.  Ct.  Sap.  44,  it 
la  said  tbat  liability  for  a  tax  is  not  sub- 
ject to  the  rules  applicable  to  the  vendor's 
equity.  "A  man  cannot  get  rid  of  his  lia- 
bility to  a  tax  by  buying  without  notice." 
The  liability  of  the  purchaser  of  aharea  for 
taxes  not  paid,  and  of  the  bank,  aa  agent  for 
Hs  shareholdera,  is  one  of  the  notortous  and 


and  to  pay  the  aseesament  thereon  If  the 
shareholder  does  not  The  legalify  of  th,« 
method  was  reasoned  ont  in  First  Hat 
Bank  V.  Kentucky,  supra, — a  ease  arising 
under  the  Kentucl^  law  imposing  liability 
upon  bani^s  for  the  tax  upon  shareholders. 
This  answers  the  objection  that  in  1898  a 
reduction  in  the  numlier  of  shares  bad  oo- 
curred.  That  only  means  that  each  share 
of  (1,000  was  Induced  to  a  share  of  1686.66; 
the  shareholders  remained  the  same,  the 
proportion  held  by  each  In  tim  capital 
being  the  same  as  before  the  reduction. 
The  tax  upon  the  share  before  it  was  re- 
duced retted  upon  the  same  share  after  it 
had  been  reduced.  None  of  the  shares  taxed 
had  in  fact  gone  out  of  existence  before  the 
proceeding  to  compel  returns  for  purposes 
of  taxation.  The  original  1,500  shares  were 
represented  by  the  outstanding  1,000  aharea, 
and  were  In  the  hands  of  the  same  general  ^ 
body  of  shareholders.  u 

*!Ilie  objection  made  that  the  act  violates  ■ 
the  supposed  contract  under  the  Hewitt  act 
Is  answered  by  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  B.  636,  43  L.  ed.  840,  19 
Sup.  Ct  Rep.  580,  E71,  and  Covington  v. 
Fint  Nat  Bank,  19S  U.  a  100,  4»  L.  ed. 
903,  a  Bup.  Ct  Rep.  S02. 

The  other  assignments  present  no  qnsn- 
tlon  which  need  be  mora  particulaxly  an- 

Judgment  affirmed. 

Mr.  Justice  White,  dissenting: 
I  am  constrained  to  diasent  because  I 
think,  in  substance  and  effect,  the  retro- 
active tax  now  upheld  is  a  tax  on  the  bank 
and  its  assets,  and  is  therefor*  void.  The 
power  to  tax  Is  controlled  by  |  6219,  Rev. 
SUt  (U.  S.  Comp.  Stat  1901,  p.  3S02), 
and  as.  In  my  judgment,  the  tax  which  il 
now  sustained  i*  in  conflict  with  that  teo- 
tlon,  in  my  opinion  there  should  ba  a  Judg- 
ment of  * 


<ti7  U.  B.  Utt-i 

GRENADA   LDUBBB   COHFANT   et   aL, 

FUTs.  in  Err., 

STATE  OF  HIBSISSIFPL 

OoKsnTunoNAi.  Eiaw  q  89*}— Fbexdoh  to 

OORTKACT— "COUBlRATIOlt   IM   BUTKUm 
or  TSADB," 

1.  The  freedom  of  contract  is  not  unrea- 
sonably abridged,  in  violation  of  U.  S. 
Const,  14th  Amend.,  by  Miss.  Code,  |  0002, 
which,  as  eonstnied  by  the  state  court,  con- 
demns as  a  combination  in  restraint  of 
tnda  an  agreement  between  retail  lumber 
dealers  not  to  deal  with  any  manufacturer 
or  wholesale  dealer  who  sells  direct  to  con- 
sumers in  localities  in  which  such  retail 
dealers  conduct  their  busineaa  and  keep  a 
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■aiuaisnt  itoek  to  mMt  demuidB,  utd  to  in- 
form eMh  other  of  aaj'  mob  ulc 

TBd.  Nota.— For  othar  eu«.  m*  r- 
L«w,  CsnC  ale.  I  1ST.    Qeo.  Dig.  1 

Far  otber  doBnltlODi,  saa  Wordi  >iiu  i^uixn, 
Tol.  Z.  pp.  U7Son«:    tdI.  B,  p.  TSOC] 

CONSTITUTIOSAI,  LAW   (J  4li')— DETEBHISA- 

TION    OF   Constitutionality    or   Anti- 

liiuaT  EiAWB. 

£.  The  validity  of  the  pen&ltiu  pr»- 
Mribed  by  the  MiHisaippi  »nti-tnut  lawi 
oumot  be  challenged  in  a  auit  it)  which  the 
■tete  oontenU  itaelf  with  a  bill  in  equity  to 
disBoIve  en  SMociation  which  thoM  utwe 
condenut  as  a  combination  in  restraint  of 
trade. 

[Bd.  Note.— For  otbar  cana,  aee  CoDHItutlonal 
Law.  Coat.  Dig.  11  O-U;    Dae.  Dig.  1  «,•] 

[No.  493.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Miaaiwippi  to  review  b  decree 
which  afflnned  a  decree  of  the  Chancery 
Court  of  Hinda  County,  in  that  state,  dia- 
■olTing  a  voluntary  aaaoeiation  of  retail 
lumber  dealers  aa  a  combination  in  re- 
•tralnt  of  trade.    Aflirnied. 

Sea  aame  case  below  (Miaa.) —  L.R^ 
{Hfi.)  — ,  48  So.  1021. 

Statement  by  Mr.  Justice  Iiurton: 
N  Thli  is  a  writ  of  error  to  the  supreme 
?souTt  of  the  itate'of  Misaisaippi  to  review 
«  decree  diasolTing  a  Toluntary  awociation 
of  retail  lumber  dealers  as  a  cunbination 
In  restraint  of  trade,  under  a  statute  of  the 
state. 

So  such  of  the  Missiasippi  act  as  1*  berft 
involved  is  set  out  In  the  margin,  being 
pMi  of  I  5002,  Mississippi  Code.t 


t6002.  (4437)  Definition  of  term;  crimin- 
al eonapiracy  (Laws  1900,  chap.  88).— A 
trust  and  combine  ia  a  combination,  con- 
tract, understanding,  or  agreement,  tx- 
preaeed   or   implied,   between   two   or   more 

Etrsons,  corporations,  or  firm  a,  or  asaooia- 
ODs  of  persona,  or  between  one  or  more  of 
either  with  one  or  more  of  the  others: 

(a)  In  restraint  of  trade. 

(b)  To  limit,  increase,  or  reduce  the  prieei 
of  a  commodity. 

(e)  To  limit,  increase,  or  reduce  tlie  pro- 
duction or  output  of  a  commodity. 

(d)  Intended  to  hinder  competition  in  the 
production,  importation,  manufacture,  trans- 
portation, sale,  or  purchaae  of  a  commodity. 

(e)  To  engross  or  forestall  a  commodity. 

(f)  To  iasue,  own,  or  hold  the  certifleates 
of  stock  of  any  trust  or  combine. 

(K)  ^o  plsce  the  control,  to  any  ert«nt,  of 
business,  or  of  the  products  and  earnings 
thereof,  in  the  power  of  trustees,  by  what- 
ever name  called. 

(h)  By  which  any  other  person  than  them- 
selves,  their  proper  officers,  sgents,  and  em- 
ployees, shall,  or  shall  have  the  power  to, 


The  proceeding  under  this  statute  wa» 
by  a  bill  filed  in  a  chancery  court  of  th» 
state,  by  the  state,  upon  relation  of  its  at- 
torney generaL  The  bill  averred  that  tliB 
defendants,  some  seventy- seven  individuals 
and  corporations,  were  retail  dealers  in 
lumber,  sash,  door  a,  etc.,  doing  business, 
some  of  them.  In  the  state  of  Mississippi, 
and  others  in  tlie  state  of  Loutsiane,  and 
re  competitors  in  business,  each  engaged 
buying  and  selling  again  for  prtdt,  and 
competition  with  each  other  for  the  bual- 
is  of  consumers;  that  the  defendants  bad 
entered  into  an  agreement,  compact,  or  com-  ^ 
bination  for  the  purpose  end  with  the  in-  m 
tent  lo  destroy,  prevent,  or 'suppress  all* 
competition  between  themselvei,  as  retail 
dealers  in  the  materials  mentioned,  and 
manufacturers,  wholesale  dealera,  brokers 
immission  men,  keeping  no  stock,  from 
selling  the  like  articles  or  commodities  di- 
rectly to  consumers  in  competition  with  re- 
tailera.  To  accomplish  this  suppression  of 
cMnpetition  for  the  trade  of  consumers  it 
was  in  substance  averred  that  they  had 
organized  as  association,  and  had  obligat- 
ed themselves  not  to  purchase  any  of  their 
stock  or  commodities  from  any  wholesale 
dealer  or  manufacturer  who  sold  such  prod- 
ucts direct  to  the  consumers  in  competi- 
tion with  the  members  of  tbeir  combination, 
and  to  carry  out  this  end  had  adopted  ar- 
ticles of  agreement,  called  a  constitution, 
and  appointed  a  secretary  to  ascertain  such 
sales  and  to  see  that  the  obligation  of  the 
members  was  respected.  The  material  parts 
of  the  agreement  under  which  the  defend- 
ants combined  consist  of  a  preamble,  called 
"Declaration  of  Purpose,"  the  relevant  port 
of  which,  toother  with  articles  2,  3,  and 
■e  set  out  in  the  margin.tt 


dictate  or  control  the  management  of  bust- 

(i)  To  unite  or  pool  interests  in  the  im- 
portation, manufacture,  production,  trans- 
portation, or  price  of  a  commodity;  and  is 
inimical  to  the  public  welfare,  unlawful, 
and  a  criminal  conspiracy. 

ttDeclaration  of  Purpose. 

We  recognise  the  right  of  the  manufae- 
turer  and  wholesale  dealer  in  lumber  jurod- 
ucta  to  sell  lumber  in  whatever  market,  t» 
whatever  purehasar,  and  at  whatever  prico. 
they  may  see  fit 

We  alsa  recognize  the  disastrous  conse- 
quences which  result  to  the  retail  de*ler 
from  direct  competition  with  wholesalers  and 
manufacturers,  and  appreciate  the  impor- 
tance to  the  retail  dealer  of  accurate  infor- 
mation as  to  the  nature  and  extent  of  sucli 
competition,  where  any  exists. 

And  reot^iiing  that  we,  as  retail  dealers 
in  lumber,  sash,  doors,  and  blinds,  cannot 
meet  competition  from  those  from  wboa 
we  buy,  we  are  pledged  as  members  of  tbia 
association  to  buy  only  from  manufaeturtta 
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It  wu  (hen  Avemd  that  the  neoeasai? 

effect  of  BQch  agreement  among  tbs  defend- 

ante,  who,  It  nas  laid,  composed  a  majority 

of  all  tbe  retail  lumber  dealers  in  the  states 

N  aoTsred  bj  their  compact,  was  to  limit  or  de- 

•  itroy  competition  batween'the  retailers  and 


the  wholesalers  or  mannfactnrers  fur  the 
trade  or  business  of  tbe  consumer,  and  tiiat 
they  constituted  a  combination  or  eon- 
spiracj  in  restraint  of  trade,  et«.  n 

*The    answer    admitted    the    substantial  7 
facta,  but  denied  that  the  object  or  purpose 


and  wholesalers  who  do  not  eel)  direct  to 
consumers,  where  there  are  retail  lumber 
dealers  who  carry  etook  commenaurate  with 
the  demands  of  their  conunnnities,  and  we 
are  pledged  not  to  buy  from  lumber  commis- 
sion merchants,  agents,  and  brolcers  who  sell 
to  oonsiimers,  but  do  not  carry  stocks,  nor 
from  a  manufacturer  who  sells  to  such  lum- 
Iwr  oommission  merchants,  agent,  or  broker. 

Article  Two. 
The  Object. 
The  object  of  this  association  is  and  shall 
te  to  secure  and  disseminate  among  its  msm- 
bers  any  and  all  legal  and  proper  informa- 
tion which  may  be  of  interest  or  value  to 
any  member  or  members  thereof  in  his  or 
their  business  as  retail  lumber  dealers,  and 
to  carry  into  actual  effect  our  "Declaration 
■of  Purpose," 

Artlole  Three. 

Limitation  and  Restrietlon. 

See.  1.  No  rules,  r^ulatione,  or  by-laws 

«ha11  be  adopted  in  any  manner  stifling  com- 

etition,    limiting    production,    restraining 
ide,  regulating  prices,  or  pooling  profile. 
Sec.  2.  No  coercive  measures  of  any  kind 
ahall  be  practised  or  adopted  toward  any 
retailer,  either  to  induce  him  to  join  the 
association,  or  to  buy  or  refrain  frcan  buy- 

aof  any  particular  manufacturer  or  whole- 
ir.  Nor  shall  any  discriminatory  practices 
on  tb*  part  of  this  BBSOciatioQ  be  used  or  al- 
lowed against  any  retailer  (or  the  reason 
that  he  may  not  be  a  member  of  the  associa- 
tiou,  or  to  induce  of  parsuade  him  to  l>ecome 
aueh  member. 

See.  3.  No  promises  or  agreements  shall 
be  requisite  to  membership  in  this  associa- 
tion, save  those  provided  in  these  "Articles 
of  Association  and  Declaration  of  Purpose," 
Dor  shall  any  members  be  restricted  to  any 
particular  territory,  but  may  eompeta  any 
and  everywhere. 

Article  Seven. 

Bee.  1.  Beport  of  secretary. — Any  member 
of  this  asBOoiation  having  cause  of  complaint 
against  a  manufacturer  or  wholesale  dealer, 
or  his  agents,  because  of  shipment  to  a 
eonanmer,  shall  notify  the  secretary  of  this 
association  in  writing,  giving  as  full  infor- 
mation in  reference  tJiereto  as  practicable, 
such  as  date  or  dates  of  shipment  and  arriv- 
al, ear  number  and  initials,  original  point  of 
shipment,  names  of  consignor  and  consignee, 
tbe  purpose  for  which  the  material  was  or  is 
to  be  used,  and  soch  other  particulars  as  may 
be  obtainable. 


Such  notice  must  be  sent  with  or  without 
information  in  detail,  within  thirtr  days  aft- 
er the  receipt  of  shipment  at  point  of  des- 
tination, and  no  notice  shall  be  filed  of  any 
such  sale  or  shipment  occurring  within 
fifteen  days  after  the  first  issue  of  member- 
ship list  succeeding  the  acceptance  of  hie 
application. 

Upon  the  receipt  of  such  notice,  the  secre- 
tary shall  first  ascertain  whether  or  not  the 
complaining  member  carries  a  stock  com- 
mensurate with  the  demands  of  his  communi- 
ty; and  if  he  finds  that  such  stock  is  not 
carried,  he  shall  ignore  the  complaint,  un- 
less, upon  application  of  such  complaining 
member,  the  executive  committee  shall  re- 
verse his  finding;  but  if  he  find  that  such 
stoctc  is  carried,  he  shall  then  notify  the 
manufacturer  or  wholesaler  that  the  rules  of 
this  association  do  not  allow  its  membera  to 
buy  from  those  manufacturers  and  whole- 
salers who  sell  to  consumers,  and  unless  such 
manufacturer  or  wholesaler  shall  satisfy  the 
secretary  that  the  complaint  is  not  well 
founded,  the  secretary  shall  report  the  facts 
to  the  executive  committee,  and  upon  the  ap- 
proval of  his  finding  by  a  majority  of  the 
executive  committee,  the  secretary  shall 
then  notify  the  members  of  this  association 
of  each  sale,  and  they  shall  discontinue  to 
hny  from  sueh  manufacturer  or  wholesaler 
until  notified  by  the  secretary  that  such 
wholesaler  or  manufacturer  does  not  sell  to 
consumers  where  there  is  a  retail  dealer  who 
carries  a  stock  commensurate  with  tbe  de- 
mands of  his  community;  hut  this  section 
shall  not  apply  in  caaes  where  tbe  buslnesi 
methods  or  financial  condition  of  such  re- 
tailer will  not  justify  a  manufacturer  or 
wholesaler  in  dealing  with  him. 

Under  no  circumsMnces  shall  the  secre- 
tary enter  into  any  agreement  with  a  manu- 
facturer or  wboleaaler  that  any  one  of  the 
association  members  will  deal  with  him, 
nor  shall  he  in  any  case  exact  a  promise 
from  tbe  wholesaler  or  manufacturer  that 
he  will  not  sell  to  consumers,  nor  shall  any 
result  other  than  that  of  the  members  re- 
fusing to  buy  from  any  such  manufacturer 
or  wholesaler  follow  from  the  steps  taken  as 
hereby  provided  for. 

See.  2.  The  foregoing  provisions  shall  ap- 
ply in  reported  cases  of  lumber  commission 
merchants,  agents,  and  brokers,  who  sell  to 
consumers,  but  do  not  carry  stock,  and  as 
against  the  manufacturers  who  sell  to  such 
commission  merchants,  agents,  or  brokers. 

Sec.  3.  Each  member,  when  he  joins  this 
association,  and  once  each  year  thereafter, 
and  oftener,  if  the  secretary  shall  request  it, 
shall  furnish  the  secretary  a  list  of  those 
manufacturers  and  wholesalers  and  their 
agents  from  whom  he  makes  purchases  of 
lumber  and  other  building  material. 
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p  wmi  to  THtnln  trad«  or  to  mpprcu  compe- 
g  Hiion,  or  tlutt  mch  •  remit  hu  enaueU  or 
>  would  or'eonld  follow,  or  that  the  a^ee- 
nwnt  had  0117  other  object  than  to  "con- 
MTve  and  advance  their  busineia  interesti 
aa  retailera."  That  their  agieemeat  U  de- 
fensive of,  and  not  injurinus  to,  public  in- 
tetesta,  ia  aaserted  by  many  paragraph!  of 
the  answer,  upon  economic  cobbI derations. 

The  obaneery  court,  upon  the  pleading! 
and  exhibits,  held  that  the  association  and 
agreement  among  the  members  was  "a  com- 
bination in  restraint  of  trade,  and  intended 
to  hinder  competition  in  the  sale  and  pur- 
ehate  of  a  commodity,  and  was  inimical  to 
the  public  welfare,  and  unlawful."  The  dia- 
tolution  of  the  association  waa  adjudged, 
and  an  Injunction  against  further  opera- 
tions granted.  This  decree  waa  affirmed  up- 
on appeal  to  the  anpreme  court  of  the  state. 

UeiErs.  Edward  lf«yea  and  O.  D.  Joe- 
Irn  for  plalntifTs  In  error. 
Hr.  J.  B.  Stlrllnc  foi  defendant  In  er- 


lb.  Juatioe  Imrton,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  conrt: 

The  agreonent  and  combination  which  of- 
fends against  the  Miisisiippl  anU -trust 
statute  is  one  between  a  large  majority  of 
the  independent  and  competitive  merchants 
engaged  In  tlie  retail  lumber  trade  in  the 
territory  covered  by  their  articles  of  aeso- 
elation,  whereby  they  have  obligated  them- 
•elTH  not  to  deal  with  any  manufacturer 
or  wholesale  dealer  in  lumber,  sash,  or 
doora,  etc.,  who  sella  to  consumers  in  local- 
itlea  in  which  they  conduct  their  business 
and  keep  a  sufficient  stoek  to  meet  demands, 
ftnd  to  inform  each  other  of  any  sale  made 
by  manufacturerc  or  wholesalers  who  sell  to 


That  such  an  agreement  and  combination 

wM,  within  the  meaning  of  the  Miseiuippi 

g  statute,  a  conspiracy  "in  restraint  of  trade," 

•  "Intended  to  hinder  competition  In  the  pro- 

•  duction,*importation,  manufacture,  trani- 
portatlon,  sale,  or  purchase  of  a  com- 
modity," is  the  express  decision  of  the  su- 
preme court  of  Missisaippi.  That  the  ob- 
ject and  purpose  of  the  compact  was  to  sup- 
press competition  between  the  plaintifl's  in 
error  and  another  class  of  dealers  in  or  pro- 
ducers of  tbe  same  commodity  and  the  con- 
sumer is  avowed  in  the  "Declaration  ol  Pur- 


a*  retaiters,  "cannot  meet  competition  from 
those  from  whom  they  buy."  This  coi 
•ion  means,  If  it  means  anything,  that  those 
against  whom  the  plaintifl's  in  error  are 
acting  In  concert  irill  undersell  them  in  the 


oompetltton  for  the  trade  of  the  consuming 
public,  and  must  therefore  be  stopped  by 
concerted  refusal  to  deal  with  them  if  they 
ihould  persist  in  such  competition.  This 
lonstitutes  under  tbe  interpretation  of  the 
Mississippi  statute  by  the  Mississippi  court, 

''restraint  of  trade,"  and  a  hindrance  to 

ipetiton  in  the  sale  of  a  commodity.  Ac- 
cepting, as  we  must,  this  interpretation  and 
application  of  a  state  statute  by  the  higb- 
!ourt  of  the  state,  there  is  no  question 
our  consideration  other  than  the  in- 
sistence that  the  statute  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution  of 
the  United  SUtes.  The  conUntion  is  that 
this  statute  abridges  unreasonably  the  frea- 
of  contract,  which  is  as  much  within 
the  protection  of  that  Amendment  aa  i» 
liberty  of  person. 

That  any  one  of  the  persons  engaged  in 
the  retail  lumber  business  might  have  madA 
a  fixed  rule  of  conduct  not  to  buy  his  stoek 
from  a  producer  or  wholesaler  who  should 
sell  to  consumers  in  competition  wiUi  btm- 
self  la  plain.  No  law  which  would  infrings 
his  freedom  of  contract  in  that  particular 
would  stand.  But  when  the  plaintiffs  in 
error  combine  and  agree  that  no  one  of 
them  will  trade  with  any  producer  or  wbolo- 
saler  who  shall  sell  to  a  consumer  within 
the  trade  range  of  any  of  them,  quite  an- 
other case  is  presented.  An  act  harmlesa 
when  done  by  one  may  become  a  pnblie  ^ 
wrong  when  done  by  many,  acting  in  con-  ^ 
cert,  for  it  then*takea  on  the  form  of  a  eon-  • 
spiracy,  and  may  be  prohibited  or  punished, 
if  the  result  be  hurtful  to  the  public,  or  to 
the  individual  against  whom  the  concerted 
action  la  directed.  Callan  v.  Wilson,  127 
U.  S.  656,  S56,  82  L.  ed.  228,  8  Sup.  CL 
Rep.  1301. 

But  the  plalntifl's  in  error  say  that  th» 
action  which  they  have  taken  ia  purely 
defensive,  and  that  thsy  cannot  maintain 
themselves  aa  Independent  dealers,  supply* 
ing  tbe  consumer,  if  the  producers  or  whole- 
salers from  whom  they  buy  may  not  be  pre- 
vented from  compettug  with  them  for  t^ 
direct  trade  of  the  consumer. 

For  the  purpose  of  suppressing  this  com- 
petition, they  have  not  stopped  witji  an 
individual  obligation  to  refrain  from  deal- 
ing with  one  who  sells  within  his  own  cirela, 
and  thereby  deprives  him  of  a  poisJble  eut- 
tomer,  hut  have  agreed  not  to  deal  with  any- 
one who  makes  sales  to  consumers,  whieh 
sales  might  have  been  made  by  any  one  of 
the  seventy-seven  independent  members  of 
the  association.  Thus  they  have  stripped 
themselves  of  all  freedom  of  contract  In 
order  to  compel  those  against  whom  they 
have  oomhined  to  elect  between  their  com- 
bined trade  and  that  of  consumers.  That 
such  an  agreement  ia  one  in  restraint  of 
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tnde  ii  undeniable,  whatever  the  motive  or 
iteceuit;  which  bu  iuduoad  the  compact. 
Whether  it  would  b«  ui  illq^l  restraint  at 
cominoD  lav  is  not  now  for  our  determiDR- 
tioB,  It  1*  an  illegal  combinatiou  end  con- 
•pirsoy  under  th<  Mitaiisippi  itatufe.  That 
U  euougb  if  tlie  statute  doei  not  infringe 
tite  14th  Amendnient. 

The  argument  that  the  situation  is  one 
'which  justified  the  delensivc  measuree  taken 
fcy  the  plaiutiffs  in  error  is  ona  which  we 
need  neither  refute  nor  concede.  Neither 
•re  we  required  to  consider  an;  mere  ques' 
tion  of  the  expediency  of  auch  a  law.  It  is 
a  regulation  of  commerce  purely  intra- 
state,—a  suliject  as  entirely  under  the  con- 
trol of  the  state  as  is  the  delegated  ctwtrol 
ever  interstate  commerce  exercised  by  the 
[^  United  States.  The  power  exercised  is  the 
2  police  power  reserved  to  the  states.  The 
•  limitation  upon  its  exercise,  ■e<Hitained  in 
t^e  Federal  Constitutiou,  is  found  in  the 
14tb  Amendment,  whereby  no  state  may 
pass  any  law  by  which  a  citizen  is  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law.  A  like  limitation  upon  the 
legislative  power  will  be  found  in  the  Con- 
«titution  of  each  state.  That  legislation 
•night  be  so  arbitrary  or  so  irrational  in  de- 
priving a  citizen  of  freedom  cf  contract  as 
io  come  under  the  condemnation  of  the 
Amendment  may  E>e  conceded. 

In  dealing  with  certain  Kansas  legisla- 
tion in  regulation  of  state  commerce,  which 
was  claimed  to  be  so  extreme  as  to  be  an 
VDwarranted  infringement  of  liberty  of  con- 
tract, this  court,  in  Smiley  t.  Kansas,  19fl 
U.  S.  447,  457,  49  L.  ed.  646,  fiSl,  26  Sup. 
€t  Rep.  2S9,  291,  said: 

"Undoubtedly  there  is  a  certain  freedmn 
4>f  contract  which  cannot  be  destroyed  by 
legislative  enactment.  In  pursuance  of  that 
freedom,  parties  raay  seek  to  further  their 
business  interests,  and  it  may  not  be  al- 
ways easy  to  draw  the  line  between  tkoM 
•ontracta  which  are  beyond  the  reach  of  the 
police  power,  and  those  which  are  subject  to 
prohibition  or  restraint.  But  a  secret  ar- 
rangement, bj  which,  under  penaltiee,  aa 
apparently  existing  competition  amtatg  all 
the  dealers  in  a  community  in  one  of  the 
necessaries  of  life  is  substantially  destroyed, 
without  any  merging  of  interests  through 
partnership  or  incorporation,  is  one  to 
which  the  police  power  extends.  That  is  as 
far  as  we  need  to  go  in  sustaining  the  judg- 
ment in  this  case." 

Wb  confine  ourselves  to  so  much  of  the 
act  assailed  as  was  construed  and  applied  in 
the  present  case.  If  there  should  arise  a 
Msa  in  which  this  legislation  is  sought  to 
be  applied  where  any  interference  with  free- 
dom of  contract  would  be  beyond  legisla- 
tive restraint,  it  will  be  time  enousb  tot  in- 
terference by  the  courts. 


Aa  observed  in  Smiley  v.  Cansaa,  whu« 
the  breadth  of  the  act  was  criticised,  "Un- 
less appellant  can  show  that  he  himself  haa 
been   wrongfully   included   in   the   terms  of 
the  law,  he  can  have  no  Just  ground  of  com- 
plaint."   The  same  principle  has  been  often  ^ 
announced  by  this  conrt  in  many  cases,  the  ^ 
'last  instance  being  In  Citizens'  Nat.  Bank  ■ 
v.  Com.  an  opinion  handed  down  with  this. 
1217  U.  S.  443,  54  L.  ed.  — .  80  Supl  CfL 
Bep.  632.] 

The  excessive  penalties  provided  by  the 
Mississippi  statutes  have  been  urged  aa 
making  the  act  uooonstitutional  under  Ex 
parte  Young,  209  U.  S.  123,  52  Lk  ed.  714, 
13  L.R.A.(N.S.]  932,  28  Sup.  Ct  Rep.  441. 
No  penalties  were  demanded  in  the  present 
ease,  the  state  contenting  itself  with  a  bill 
in  equity  to  dissolve  the  association.  The 
penalty  provisions  are  pUinly  separable 
from  tiie  section  under  which  such  a  com- 
bination is  declared  illegal.  The  penalty 
section  not  being  invoked,  we  are  not  called 
upon  to  give  any  opinion  in  respect  to  it. 
United  SUtea  ex  nl  At^.  Gen.  v.  DelSr 
ware  &  H.  Co.  813  U.  8.  366,  417,  63  Xi.  «d. 
8Se,  862,  2B  Sup.  Ot  Kep.  627;  Bouthwast- 
em  Oil  Co.  v.  Texas,  handed  down  April 
*.  1217  U.  S.  J14.  M  L.  ed.  — .80  Sup.  Ct 
Rep.  406.] 

It  is  euongh  to  say  that  ths  set,  as  c<hi- 
strued  and  applied  to  the  facts  of  this  case 
by  the  Supreme  Court  of  Mississippi,  exhib- 
its no  such  restraint  upon  liberty  of  con- 
tract as  to  violate  the  Federal  Constitution. 
The  decree  must  therefore  be  affirmed. 


cm  V.  B.  IS.) 
CHARLES  R.  HEIKE,  Plff.  la  Btt^ 

UNITED  STATES. 
Courts   (|  S8B*)  —  Sttpbemx  Coubt  — Re- 
view or  DEOiBioita  or  Cracuir  Coctbt— 

FlKAUTT— "FlKiL   JUDOHXnT." 

1.  A  Judgment  of  a  Federal  circuit  conr^ 
entered  upon  a  verdict  directed  in  favor  of 
the  government  on  the  issues  raised  by  a 
special  plea  in  bar,  by  which  the  accused 
claimed  Immunity  from  prosecution  under 
the  act  Of  FebruaiT  26,  IS03  (32  SUt  at 
Ii.  904,  ehap.  766,  U.  5.  Gomp.  Stat.  Supp. 
]e09,  p.  1142),  as  amended  by  the  act  of 
June  30,  1906  (34  Stat  at  L.  79S,  chap. 
3920,  U.  8.  Comp.  Stat.  Supp.  1909,  p. 
IIOS),  because  of  nis  testimony  before  the 
grand  jury,  is  not  a  final  judgment,  review- 
able nnder  the  act  of  March  3  1 891  (20 
StAt  at  L.  826,  chap.  617,  U.  8.  Oomp.  SUt. 
1SC1,  p.  48S),  1  6,  by  a  direct  writ  of  er- 
ror from  the  Federal  Supreme  Court,  where 
leave  was  given  to  plead  over,  and  a  pie* 
Sil  not  guilty  was  entered,  upon  which  no 
trial  has  been  had. 

[Ed.  Note.— For  other  eases,  ses  Courts,  Cunt. 
Dig,  I  1022;    Dac.  Dig.  I  SS6.* 

For  other  denDltlooa.  sea  Word*  uid  Phr— isl 
vol.  I,  DP.  S774-27Bg:    Tol.  S.  d.  TMS.] 
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CRnnHAj,  IiAw  a  42*)— WiTX ESSES— SExr- 

GBIinnATTON    —    Statotory      IltUnNITT 

raoM  PRO^ounoN. 

t.  A  ahlsid  agunit  nccuiful  prosecntioD, 
ftvaiUble  to  the  accused  as  a  defenH,  and 
iMt  immimitf  from  the  prosecution  itaetf, 
U  what  was  secured  by  the  act  of  February 
SG,  1903,  as  amended  by  the  act  of  June 
30,  leoe,  proTidins  that  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or 
lorfeiture  for  or  on  account  of  any  trans- 
action, matteT,  or  thing  coDcernin^  which 
h«  may  testify  or  produce  evidence  in  any 
proce«dii(g,  suit,  or  prosecution  under  the 
Bhenuan  anti-trust  and  intcTitat«  commeice 


IN  ERROR  to  the  Circuit  Court  of  tbe 
United  Statea  for  the  Southern  District 
of  New  York,  to  review  a  judgment  entered 
upon  a  directed  verdict  in  favor  of  the 
government  on  the  IsBuea  raised  by  a  special 
plea  in  bar,  leave  having  lieen  given  to  plead 
over,  and  a  plea  of  not  guilty  having  been 
entered,  upon  which  no  trial  has  been  had. 
Diimissed  for  lack  of  final  judgment. 

See  same  case  below,  176  Fed.  S52. 

The  facta  are  stated  in  the  opinion. 

Messrs.  John  B.  Stanchfleld,  George  8. 
Oraluun,  and  Jobn  C  Spooner  for  plain- 
tiff in  error. 

Solicitor  Qeneral  Bowers  and  Messra. 
Henry  If.  Stimaon  and  Felix  Franktnr- 
Q  t«r  for  defendant  in  error. 

•  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court; 

The  plaintiff  in  error,  Charles  H.  Heike, 
was  indicted  with  others  on  January  10, 
1010,  for  alleged  violations  of  the  customs 
laws  of  the  United  Statea  in  connection  with 
the  fraudnleut  importation  of  sugar,  and 
also  for  conspiracy  under  S  5440  of  the  Re- 
vised Statutes  of  the  United  States  (U. 
8.  Comp.  Stat.  1901,  p.  3676),  to  defraud 
the  United  SUtes  of  its  revenues.  Heike 
appeared  and  filed  a  special  plea  in  bar, 
claiming  immunity  from  prosecution  under 
the  act  of  February  25,  1903  (32  Stat  at  L. 
1904,  chap.  755,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1142),  as  amended  June  30,  1906 
(84  Stat,  at  L.  798,  chap.  3020,  U.  S.  Comp. 
t.  Btat  Supp.  1909,  p.  1168).  The  plea  set 
3  Up  in  substance  that  Heike  had  been  called 

*  upon  to 'testify  before  the  grand  jury  in 
matters  concerning  the  proeecution  against 
hira,  and  had  thereby  become  immune 
from  prosecution  under  the  taw.  The  gov- 
ernment filed  a  replication,  taking  issue 
upon  the  matters  set  up  In  the  plea.  The 
JBHUea  thus  raised  were  brought  to  txial  be- 


fore a  jury  in  the  circuit  court  of  the  Unit- 
ed Statea  for  the  southern  district  of  New 
York,  and  at  the  conclusion  of  the  testi- 
mony, the  government  and  the  defendant 
each  moved  for  direction  of  a  verdict,  and 
the  court  thereupon  instructed  tlie  jury  t4> 
find  the  issues  joined  in  favor  of  the  gov- 
ernment. Upon  application  by  Heike,  he 
was  granted  the  privilege  of  pleading  over, 
and  he  thereupon  entered  a  plea,  of  not 
guilt}-,  and  the  case  was  set  for  trial  otk 
March  1,  1910.  No  judgment  having  been 
entered  in  the  case,  mandamus  proceedings 
were  brought  in  this  court,  and  in  pursn- 
ance  of  its  order  a  judgment  twne  pro  Utno 
was  entered  as  of  February  14,  1910,  aa  fol- 
lows: "Judgment  be  and  is  hereby  entered 
for  the  United  States  upon  the  verdict,  with 
leave  to  the  defendant  to  plead  over." 

On  February  25,  1910,  a  writ  of  error  was 
allowed  to  the  circuit  court  from  this  court 
by  one  of  Ite  justice*.  The  government  then 
moved  to  vacate  the  order  allowing  the  writ. 
That  motion  was  overruled,  and  the  govern- 
ment made  the  present  motion  to  dismiss 
the  writ  of  error,  upon  Uie  ground  that  the 
judgment  entered  as  of  February  14,  1910, 
is  not  a  final  judgment  within  the  meaning 
of  the  court  of  appeals  act. 

The  motion  to  dismiss  brings  to  the  at- 
tention of  the  court  the  important  ques- 
tion of  practice  aa  to  whether,  after  a  judg- 
ment has  been  entered  upon  a  verdict  set- 
ting up  the  ptea  of  immunity  under  tiie  act 
of  February  25,  1903,  as  amended  June  30, 
IDOS,  finding  the  issues  againat  the  defend- 
ant, with  leave  given  to  plead  over,  and  a 
plea  of  not  guilty  entered,  on  which  no  trial 
has  been  had,  such  judgment  is,  or  is  no^  ^ 
a  final  judgment,  reviewable  by  writ  of  error  « 
from  this  court  where  a  constitutional  quea-  • 
tion  is  involved,   under   S   5  of  the   act  irf 
March  3,   1891    (26  SUt.  at  L.  826,   chap. 
517,  U.  5.  Comp  Stat  1901,  p.  483). 

The  appellate  jurisdiction  in  the  Federal 
system  of  procedure  is  purely  statutory, 
American  Constr.  C^.  v.  Jacksonville,  T. 
4  K.  W.  R.  Co,  148  U.  S.  372,  378,  37  L.  ed. 
4SS,  4S9,  13  Sup.  Ct.  Rep.  158.  For  many 
years  it  did  not  exist  in  criminal  cases.  It 
has  been  granted  by  statute  in  certain 
cases;  and  criminal  cases  in  which  are  in- 
volved a  deprivation  of  constitutional  righta 
may  be  brought  to  this  court  by  writ  of 
error  under  g  fi  of  the  court  of  appeals  act 
Burton  v.  United  BUtes,  196  U.  S.  283,  49 
L.  ed.  482,  29  Sup.  Ct  Rep.  243. 

In  the  case  at  bar,  it  is  the  contention  of 
the  plaintiff  in  error  that  he  was  deprived 
of  the  constitutional  right  of  trial  by  jury 
in  tlte  direction  by  the  court  that  the  jury 
find  a  verdict  against  him  upon  his  plea  in 
bar.  The  question,  then,  is.  Is  the  jud^ 
ment  entered  nunc  pro  tvnc  aa  of  Fdiru- 
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aij  14,  IBIO,  »  reriemble  one  nnder  the 
vtatnteT  Th^t  Judgment  in  effect  denied 
the  Tklldltf  of  the  ple»  in  bar,  and  left 
the  defendant  to  plead  over,  which  he  did, 
putting  in  Ibbub  the  avarments  of  the  In- 
dictment. 

The  conatructloo  of  |  S  of  the  eouit  of  ap- 
peals act  waa  before  thii  court  In  the  ease 
of  HcLish  r.  Roff,  141  U.  B.  661,  36  L.  ed. 
663,  12  Sup.  Ct  Bep.  118,  and  it  wu  there 
held  that  the  allowance  of  appeal!  or  writs 
of  error  under  thftt  wction  muat  ba  under- 
stood to  have  the  meaning  which  thoie 
terms  had  alwaji  had  under  aot*  of  Con- 
greaa  relating  to  the  appellate  jurisdiction 
of  this  court,  and  that,  taken  in  that  Knie, 
appeals  or  writs  of  error  could  only  be  al- 
lowed in  cases  in  which  there  bad  been  a 
flnal  judgment.  Mr.  Justioe  Lamar,  who 
spoke  for  the  court  in  that  case,  pointed 
out  that  under  the  judiciary  act  of  ITBQ 
[1  Btat.  at  Ii.  73,  chap.  20]  no  appeal  would 
lie  to  this  court  except  from  final  judg- 
ments or  decrees;  and  further  stated  that 
this  was  only  declaratory  of  the  settled 
practice  of  England,  where  no  writ  of  error 
would  lie  except  from  a  final  judgment;  and 
if  the  writ  was  made  returnable  before  such 
judgment,  it  would  be  quashed;  and  in  this 
connection,    speaking    for    the    court,    the 

a  leanied  justice  said: 

Q     "From  the  vary  foundation  of  our  ju- 

'  lieiaJ  system,  tha'objeot  and  policy  of  the 
Mti  of  Congress  in  relation  to  appeals  and 
writs  of  error  .  .  .  have  been  to  save 
the  expense  and  delays  of  repeated  appeals 
in  the  same  enit,  and  to  baTe  the  whole  case 
and  every  matter  in  controversy  in  it  de- 
cided in  a  single  appeal." 

UcLish  V.  RoS,  supra,  has  been  followed 
■nd  approved  in  this  court.  American 
Conitr.  Co.  v.  Jacksonville,  T.  ft  K.  W.  R. 
Co.  148  U.  S.  3T2,  37  L.  ed.  486,  13  Sup.  Ct. 

'  fiep.  ]5S;Eirwan  v.  Murphy,  170  U.  S.  206, 
209,  42  L.  ed.  1009,  18  Sup.  Ct.  Rep.  592; 
Ex  parte  National  Enameling  &  Stamping 
Ca  £01  U.  S.  ISO,  CO  L.  ed.  707,  20  Sup. 
Ct  Bep.  404, 

It  may,  therefore,  be  regarded  as  the  set- 
tled practice  of  this  court  that  a  ease  can- 
■ot  be  brought  here  by  piecemeal,  and  is 
•nly  to  be  reviewed  here  after  final  judg- 
ment by  direct  appeal  or  writ  of  error  in  a 
limited  clau  of  cases  under  |  5  of  the  court 
<f  appeals  set. 

It  is  nnneceesary  to  enter  upon  a  full 
•onsi deration  of  what  constitutes  a  final 
Judgment, — a  subject  of  much  discnssiou. 
n»  definition  of  a  final  judgment  or  de- 
eree  was  tersely  stated  by  Mr.  Chief  Jus- 
tiee  Waite  in  St.  Louis,  I  M.  &  S.  R.  Co. 
T.  Southern  Exp.  Co.  108  U.  S.  24,  28,  27 
L.  ed.  638,  63S,  2  Sup.  Ct  Rep.  6,  in  these 
terms:     "A  decree  is  final  for  the  purposes 


of  an  appeal  to  this  court  when  It  termi- 
nates the  litigation  between  the  parties  on 
the  merits  of  the  case,  and  leaves  nothing 
to  be  done  but  to  enforce  by  execution  what 
has  been  determined." 

If  we  apply  the  definition  herein  con- 
tained of  a  final  judgment  or  decree,  it  ap- 
pears certain  that  the  judgment  of  respond- 
eat ouster,  leaving  the  case  with  issue 
joined  upon  the  ptea  of  not  guilty,  does  not 
dispose  of  the  whole  matter  litigated  in  this 
proceeding,  leaving  nothing  to  be  done  ex- 
cept the  ministerial  set  of  executing  the 
judgment  The  thing  litigated  in  this  case 
is  the  right  to  convict  the  accused  of  the 
crime  chatged  in  the  indictment  Certain- 
ly that  issue  has  not  been  disposed  of,  much 
lest  has  a  final  order  been  made  concerning 
it,  leaving  nothing  but  an  oxecution  of  it 
yet  undone.  Hie  defendant  was  indicted  for 
the  crime  alleged,  and,  being  apprehended, 
he  had  a  right  to  raise  an  issue  of  law  upon  ^ 
the  indictment  by  demurrer,  to  plead  in  bar,  n 
or  to  plead  the  general* issue.  He  chose  to* 
plead  in  bar  immunity  fri»n  prosecution  by 
reason  of  the  statute  referred  to.  That  is- 
sue was,  by  direction  of  the  court,  whether 
properly  or  improperly,  held  against  him, 
and  the  verdict  of  the  jury  and  the  judg- 
ment of  respondeat  ouater  duly  entered.  At 
the  common  law,  upon  the  failure  of  such 
plea  in  a  case  of  misdemeanor,  it  was  usual 
at  once  to  sentence  tbe  defendant  as  upon 
conviction  of  guilt  ot  the  ofieaee  charged. 
In  cases  ot  felony  it  was  usual  to  permit  a 
plea  of  not  guilty  after  judgment  over.  In 
the  case  at  bar,  the  record  showa  after  the 
return  of  the  verdict  the  plaintifi!  In  error's 
counsel  asked  to  be  permitted  to  plead,  and 
was  allowed  that  privilege.  As  the  case 
now  stands,  upon  the  plea  of  not  guilty, 
upon  which  the  issue  raised  must  be  tried 
to  a  jury,  certainly  the  whole  matter  has 
not  been  disposed  of.  It  may  be  that  upon 
trial  the  defendant  will  be  acquitted  on  the 
merits.  It  may  happen  that,  for  some  rea- 
son, the  trial  will  never  take  place.  In 
either  of  these  events  there  can  be  no  con- 
elusive  judgment  against  the  defendant  in 
the  case.  It  is  true  that,  in  a  certain  sense, 
an  order  concwning  a  controlling  ques- 
tion of  law  made  in  a  case  is,  as  to  that 
question,  final.  Many  interlocutory  rulings 
and  orders  effectually  dispose  of  some  mat- 
ters in  controversy,  but  that  is  not  the  test 
of  finally  for  the  purposes  of  appeal  or  writ 
of  error.  The  purpose  of  the  statute  is  to 
give  a  review  in  one  proceeding  after  final 
judgment  of  matters  in  controversy  in  any 
given  ease.  Any  contrary  construction  of 
the  court  of  appeals  act  may  involve  the 
necessity  of  examining  successive  appeals 
or  writs  of  error  in  the  same  case,  instead 
of  awaiting,  as  has  been  the  practice  since 
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Tiow  after  »  fliuU  Judgment)  diapoalng  of 
«11  controTWilea  la  tlut  mm  betmaa  Um 

But  it  i«  urged  bf  tha  learned  eomuel 
for  the  plaintiff  in  error  Uiat  this  judg- 
ment muit  be  held  to  be  final  for  the  pur- 
pose of  review,  otherwlM  the  govemmeat 
cannot  keep  the  contract  of  Immunity  whioh 
It  toM  made  with  the  aecuMd,  by  virtue  of 

^tfae  terma  of  the  immunity  itaWt^  whlcQi 

*J  provide*; 

•  •'^0  penon  shall  be  proaeented  or  be  snb- 
jected  to  any  penalty  or  forfeitore  tor  oi 
on  account  of  any  traniaction,  matter,  oi 
tiling  couceming  whieh  he  may  testify  or 
produce  evidence,  docnnient»ry  or  otherwlee. 
In  any  proceeding,  salt,  or  prosecution  un- 
der Hid  acts  [Sherman  anti-trust  and  in- 
tenta,t«  commerea  acts]  ..."  [32  Stat. 
at  L.  904,  chap.  TG6,  D.  8.  Oomp.  Stat. 
Snpp.  1609,  p.  1143.] 

By  the  amendi-tory  act  of  June  30,  1906 
(M  Stat,  at  L.  79S,  ehsp.  39S0,  U.  B.  Comp. 
But  Supp.  1909,  p.  1168),  it  was  provided 
tiiat  the  above  Immunity  shall  extend  only 
te  a  natural  person  who.  In  obedience  to  a 
■nbpieDa,  gives  testimony  under  oath,  or 
produces  evidence,  docunMntuy  or  other- 
wise under  oath. 

In  view  of  the  provisions  of  this  ae^  it 
ia  argued  that  the  ewnplete  Immnni^ 
promised  is  not  given  unless  the  person  en- 
titM  to  the  benefiU  of  the  set  is  saved 
from  prosecution,  for  It  Is  eontended  that 
if  the  act  Is  to  be  effective,  it  means  not 
only  Immunity  from  puniahmenl^  but  from 
prosecution  as  well.  It  is  admitted  in  the 
brief  of  the  learned  counsel  for  the  plaintiff 
la  error  that  prosecution  must  necessarily 
[wmeed  so  far  as  an  indictment  and  a.ppre- 
tmsion  are  concerned,  but  when  the  plea  of 
immimity  under  this  act  is  entered,  if  well 
takoi,  the  prosecution  most  be  ended,  as  the 
■tkbitea  provide  that  no  person  shall  be 
prosecuted,  eto.  But  we  are  of  opinion 
that  the  statute  does  not  intend  to  secure 
to  *  person  mailing  such  a  plea  inunnnlty 
from  prosecution,  but  to  provide  him  with  a 
shield  ag^nst  auecessfnl  prosecutim,  avail- 
able to  him  as  a  defense  j  and  that  when 
this  defense  is  Improperly  orermled,  it  may 
be  a  basis  for  the  reversal  of  a  final  judg- 
msnt  sgalnst  him.  Suoh  prnnise  of  im- 
munity baa  not  changed  the  Federal  sy*t«n 
of  appellate  procedure,  whieb  is  not  affected 
by  Uie  immunity  statute,  nor  doM  the  im- 
mnnity  operate  to  give  «  right  of  review 
upon  any  other  than  flnaJ  judgments. 

A  question  very  analogous  to  the  one  be- 
fore us  was  made  and  dedded  In  the  ease 
of  Brown  v.  Walker,  101  U.  8.  6B1,  40  L. 
«d.  810,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct 
Bep.  (M4,  in  which  the  cousUtutionalit?  of 


an  Inununi^  stetnta  warn  aostidned.     The 
statute  undertook  to  give  immunity  after  r 
testimony  before  the  Interstate  Commeree  *J 
CommiBsion,  and  to'provide  that  no  person  ■ 
shall  be  prosecuted  nor  subject  to  any  pen- 
alty, etc.,  concerning  matters  whioh  he  tes- 
tified to  by  the  production  of  doeumenta  or 
otherwise  betort  the  Commission.     In  that 
ease,  as  in  this,  the  eontention  was  mads 
that  the  Immunity  was  not  perfect,  becanoe 
the  witness  might  still  be  prosecuted,  and 
therefore   the   promised    immnni^  was  In* 
sufficient  to  afford  eonstdtutionAl  protection. 
Answering  that  oontention,  this  court  said 
(161U.  5.  608): 

"The  same  answsr  may  be  made  to  the 
suggestion  that  the  witness  is  imperfectly 
protected  by  reason  of  the  fact  that  be  may 
still  be  prosecuted  and  put  to  the  annoyww* 
and  expense  of  pleading  his  inuuunlfy  by 
way  of  confession  and  avoidance,  niis  is 
a  detriment  which  the  law  does  not  reeoy- 
niie.  There  is  a  possibility  that  any  eitiien, 
however  innocent,  may  be  subjected  to  a 
eivil  or  erimlnal  prosecution  and  put  to  tilie 
expense  of  defending  himself,  but,  nnlese 
such  prosecution  be  malicious,  he  is  remedi- 
less, except  10  far  as  a  recovery  of  eosta  may 
partially  indemnify  him." 

The  ConBtitution  of  the  United  Bt«tea 
providea  that  no  person  shall  ba  twict 
placed  in  jeopardy  of  life  and  limb  for  th* 
same  offense,  yet  the  overruling  of  a  plea 
of  former  conviction  or  acquittal  baa  never 
been  held,  so  far  as  we  know,  to  give  a  right 
of  review  before  flnsJ  judgment.  In  the 
caM  of  Sankin  v.  Tennessee,  11  WalL  380, 
80  h,  ed.  ITS,  an  attempt  was  made  to  bring 
to  this  court  a  judgment  of  a  state  eonr^ 
upon  a  plea  In  bar  of  former  oonvietim  Ik 
a  capital  case.  But  this  eonrt,  speaking  by 
Mr.  Justice  Bradley,  saldi 

"It  Is  a  rule  in  oriminal  law  JH  /omrMH 
oito^  In  capital  cesea,  that  when  a  special 
plea  in  bar  Is  found  against  the  pris<mer, 
either  upon  issue  tried  by  a  jury  or  upon  a 
point  of  law  decided  by  the  courts  he  shall 
not  be  concluded  or  convicted  thereon,  but 
shall  have  judgment  of  retpcMdaaf  oiisHr, 
and  may  plead  over  to  the  felony  the  gen- 
eral issue,  "not  guilty.'  4  Bl.  Com.  SSS. 
And  this  is  the  effect  of  the  Judgment  of  re- 
versal rendered  by  the  supreme  oourt  of  ^ 
Tennesaae  in  this  ease,  so  tliat  in  no  aenss  ^ 
can  Uat  judgment'be  deemed  a  final  Wei.  • 
The  ease  must  go  bade  and  be  tried  upon  its 
merits,  and  final  judgment  must  be  rendand 
before  this  court  can  take  jurisdletioa.  I^ 
after  that,  it  should  be  brought  hwe  for  re- 
view, we  can  then  examine  the  defendant's 
plea  and  decide  upon  its  •ulDeiency.'' 

It  may  thus  be  seen  that  a  plea  of  former 
conviction  under  the  constitutional  pr»- 
vision  that  no  peratm  shall  be  twice  pat  tm 
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Jaofttrdy  far  the  Mine  olfeaM  does  not  have 
tb«  «ITect  t»  prevent  a  proaecution  to  final 
Jodgmaut,  bJ though  the  former  conviction 
or  acquittal  maf  be  finally  held  to  be  a  com- 
plete bar  to  any  right  at  proeecution;  end 
this  notwitliatanding  the  peraon  is  in  jeopar- 
dy a  second  time,  if,  after  one  conviction 
or  acquittal,  the  jury  ia  impaneled  to  trv 
him  again.  We  thick,  then,  tliat  the  effect 
of  the  immunity  statute  in  question  is  not 
to  change  the  system  of  appellate  procedure 
in  the  Federal  courts,  and  give  a  right  ol 
review  before  final  judgment  in  a  criminal 
case,  but  was  intended  to  provide  an  effect- 
ual defense  agaiust  further  prosecution, 
which,  if  denied,  may  be  brought  up  for 
review  after  a  final  judgment  in  the  case. 

We  therefore  reach  the  concluaion  that 
the  motion  to  dismiss  the  present  writ  be 
nstained,  and  it  ia  so  ordered. 

Writ  of  error  dismissed. 

(m  D.  8.  HI.) 

STANDARD    OIL    COMPANY    07   KEN- 
TUCKY, Plff.  in  Err., 

BTATE  OP  TENNESSEE,  UPON  THE  RE- 
LATION OF  CHARLES  T.  CATKS,  Jr., 
Attorney  General  of  the  State  of  Ten- 


Co  kstituti  on  at.  Law  (S  aW)  —  EqUAi. 
Pbotectioit  of  the  Laws— Pbocedube. 

1.  Corporations  are  not  denied  tha  equal 
protection  of  the  laws  because  corporate 
▼iolaton  of  the  Tennessee  anti-trust  act  of 
Hareb  16,  1903,  may  be  proceeded  against 
by  bill  in  equity  on  relation  of  the  attor- 
ney general,  while  natural  persons  offend- 
ing against  its  provisions  cannot  be  tried 
without  a  preliminary  investigation  by  a 
grand  jury,  and  indictment  or  presentment, 
and  a  trial  by  Jur^,  with  the  right  to  an 
acquittal  unless  their  guilt  is  established  be- 
yond a  reasonable  doubt,  and  to  the  benefit 
of  a  statute  of  limitations  of  one  year, 

[Bd.  Note.— For  ether  cua,  »■  Canitltntloa- 
■1  Law,  Cant.  Dig.  H  ni-7IS;    Dec.  Dtg.  I  K0.1 

CoMUERCE  (j  57*)  —  State  Requlatiom  — 
FoREioN  Oil  Coufan;— ConoBEsaiORAi. 
iRAcmon. 

2.  Interstate  commsree  Is  not  unlawfully 
regulated,  at  least,  in  the  absence  of  con- 
gressional action,  by  the  Tennessee  anti- 
trust act  of  March  16,  1003,  under  which, 
as  construed  by  the  state  court,  a  foreign  oil 
company  may  be  excluded  from  doing  do- 
mestic business  In  the  state  because  it  has 
induced  merchants  in  that  state,  by  a  gift 
of  oil,  to  revoke  orders  on  a  rival  company 
for  oil  to  be  shipped  into  the  state. 

[Sd.  Nots.'-iroT  other"  cases,  see  Omnmarea, 
Cent.  Dtg.  1  100;    Dec  Dig.  i  ST.*] 

[No.  160.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  aflirmed  a  decree  of  the  Chancery 
Court  of  Sumner  Couu^,  in  that  state,  for- 
bidding a  foreign  corporation  to  do  busi- 
ness other  than  interstate  commerce  in  that 
state.     AHinned. 

Bee  eame  case  below,  120  Teun.  8S,  110 
S.  W.  665. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Tertreea  for  plaintiff  in  er- 


*Mr.  Justice  Holmes  delivered  the  opinion  e 
□(  the  court; 

The  plaintiff  in  error  is  a  Eentneky  cor- 
poration, and  seeks  to  reverae  a  decree  of 
the  supreme  court  of  Tennessee,  forbidding 
it  to  do  business,  other  than  interstate  com- 
merce, in  the  latter  state.  120  Tenn.  S6,  110 
S.  W.  566.  The  ground  of  the  decree  is 
that  the  oorporation  and  eertaio  named 
agents  entered  into  an  arrangement  for  the 
purpose  and  with  the  effect  of  lessening 
competition  in  the  sate  of  oil  at  Gallatin, 
Tennessee,  and  with  the  further  result  of 
advancing  the  price  of  oil  ther&  The  acta 
proved  against  the  corporation  were  held 
to  entail  tlie  ouster  under  a  statute  of  Ten- 
nessee. Act  of  Mardi  16,  1903.  The  cor- 
poration bring!  the  case  here  on  tlie  conten- 
tions that  the  statute,  as  construed  by  the 
court,  is  contraiy  to  the  I4th  Amendment, 
and  also  is  an  unconstitutional  interference 
w-th  commerce  among  the  states.  m 

*The  basis  of  the  former  contention  is  that,  ? 
by  3  3  of  the  act,  any  violation  of  it  is 
made  a  crime,  punishable  by  fine,  impris(m- 
ment,  or  both,  and  that  this  section  has  been 
construed  as  applicable  only  to  natural  par- 
sons. Standard  Oil  Co.  v.  State,  117  Tenn. 
eie,  10  Lil.A.(N.B.)  1016,  lOO  S.  W.  70B. 
Hence,  it  is  said,  this  statute  denies  to  cor- 
poraticHiB  the  equal  protection  of  the  lawa. 
For  althou^^  it  is  addressed  generally  to  the 
prevention  of  a  certain  kind  of  conduct 
whether  on  the  part  of  corporations  or  unin- 
corporated men,  the  latter  cannot  be  tried 
without  a  preliminary  investigation  by  a 
grand  jury,  an  Indictment  or  presentment 
a  trial  by  jury,  the  right  to  an  acquittal  un- 
less their  guilt  is  established  beyond  a  re»- 
sonahle  doubt,  and  the  benefit  of  a  statute 
of  limitations  of  one  year.  Corporations,  on 
the  other  band,  are  proceeded  against  by  bill 
in  equity  on  relation  ol  the  attorney  gen- 
eral, without  any  of  these  advantages,  ex- 
cept, perhaps,  the  right  to  a  jury.  Com- 
plaint is  not  made  of  the  difference  between 
fine  or  imprisonment  and  ouster,  bat  it  ia 
insisted  that  this  is  a  general  criminal 
statute,  that  ouster  is  a  punishment  aa 
IB  In  Deo.  *  Am.  Dl(*.  IMi  to  data,  A  Rep'r  ladeiaa 
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mndi  u  •  flue,  a.aA  Ui^t  It  !■  not  a  condi- 
tion attached  to  the  doing  of  buiiness  by 
foreign  corporationB  (Cairoll  t.  Greeuwleb 
Ina.  Co.  lOB  U.  8.  401,  400,  50  L.  ed.  246, 
249,  20  Sup.  Ct.  Rep.  66),  or,  indeed,  a 
regulation  of  the  (Kmduct  of  corporation!,  as 
Buch,  at  all.  Ttierefore  the  plaintiff  In  er- 
rw  complains  that  it  ii  given  a  wrongful 
Immunitj  from  the  procedure  of  the  crimi- 
nal law.  Thia  euit  is  for  the  ume  tranaac- 
tion  for  which,  in  the  earlier  case  cited 
a]>OYe,  an  agent  of  the  company  waa  indict- 
ed and  fined. 

The  foregoing  argtunent  ia  one  of  the 
many  attempts  to  construe  the  I4th  Amend- 
ment as  introducing  a  factitious  equality 
without  regard  to  practical  differences  tbat 
are  best  met  bj  corresponding  differences  of 
treatment.  The  law  of  Tennessee  sees  fit 
to  seek  to  prerent  a  certain  kind  of  conduct. 
To  prerent  it  the  threat  at  fine  and  im- 
prisonment is  likely  to  b«  efficient  for  men, 
while  the  latter  is  impossible  and  the  former 
^  1ms  serious  to  corporations.  On  the  other 
B  band,  the  threat  of  extinction  or  ouster  it 
•  not* monstrous,  and  yet  is  likely  to  achieve 
the  result  with  corporations,  while  it  would 
be  extraTBgant  as  applied  to  men.  Hence,  this 
difference  ia  admitted  to  be  justiflable.  But 
the  admission  goes  far  to  destroy  the  argo- 
ment  that  is  made.  For  if  a  fundamental 
distinction  may  be  made  in  the  evils  tbat 
different  delinquents  are  forced  to  suffer, 
■urely  the  less  important  and  ancient  dis- 
tinction between  the  modes  of  establishing 
ilie  delinquency,  according  to  the  nature  of 
tits  evil  inflicted,  even  more  easily  may  be 
Jnitified.  The  supreme  court  of  the  state 
■ays  that  the  present  proceeding  is  of  a  civil 
nature;  but  assuming  that  nevertheless  it 
•nda  in  piiniBliment,  there  is  nothing  novel 
mr  nnusual  about  it.  We  are  of  opinion 
Uiat  subjection  to  it,  with  its  wmcomitant 
advantages  and  disadvantages,  ia  not  an  in- 
«qnality  of  which  the  plaintiff  in  error  can 
ootnplain,  although  natnral  persons  are 
given  the  benefit  of  the  rules  to  which  we 
have  referred  before  inenrring  the  possible 
.•entanee  to  prison,  which  the  plaintiff  in 
error  escapes. 

The  second  objection  to  the  statute  is 
that,  although  construed  by  the  court  to  ap- 
ply to  domeatie  business  only,  nevertheless 
it  is  held  to  warrant  turning  the  defend- 
ant out  of  the  Btate  for  an  interference  with 
Interstate  trade.  The  transaction  com- 
plained of  was  inducing  merchants  in  Qal- 
latin  to  revoke  orders  on  a  rival  company 
for  oil  to  be  shipped  from  Pennsylvania,  by 
an  agreement  to  give  them  300  ^lallona  of 
(dl.  It  is  said  that  as  the  only  ^D'-gal  pur- 
pose that  can  be  attributed  to  this  agree- 
ment is  that  of  protecting  the  defendants' 
oil  against  interstate  competition,  it  could 


not  be  made  the  subject  of  punishintBt  by 
the  state;  tbat  the  offense,  if  any,  is  againat 
interstate  commerce  alone. 

The  cases  that  have  gone  as  far  as  any 
in  favor  of  this  proposition  are  those  that 
hold  invalid  taxes  upon  sales  by  traveling 
salesmen,  so  far  as  they  affect  commerce 
among  the  states.  Robbins  t.  Taxing  Dist. 
120  U.  B.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  46,  7  Sup.  Ct.  Rep.  BSZ;  Rearick  v. 
Pennsylvania,  203  U.  8.  607,  61  L.  ed.  296, 
27  Sup.  Ct  Rep.  I5B.  These  eases  fall  ^ 
short  of  the  conclusion  to  which  tJiey  are  n 
supposed  to*point.  R^ijlations  of  the  kind  • 
that  they  deal  with  concern  the  commerce 
itself,  the  conduct  of  the  men  engaged  in  it, 
and  as  ao  engaged.  The  present  statute 
deals  with  the  conduct  of  third  persons, 
strangers  to  the  business.  It  does  not 
regulate  the  business  at  all.  It  is  not  even 
directed  against  interference  with  that  busi- 
ness specifically,  but  against  acts  of  a  cer- 
tain kind  th^  ths  state  disapproves  in 
whatever  connection.  The  mere  fact  that  it 
may  happen  to  remove  an  interference  with 
commerce  among  the  states  as  well  with  the 
rest  does  not  invalidate  it.  It  hardly  would 
be  an  answer  to  an  indictment  for  forgery 
that  the  instrument  forged  was  a  foreign 
bill  of  lading,  or  for  assault  and  battery, 
that  the  person  assaulted  was  engaged  in 
peddling  goods  from  another  state.  How 
far  Congress  could  deal  with  such  casee  we 
need  not  consider,  but  certainly  there  is 
nothing  in  the  present  state  of  the  law,  at 
least,  that  excludes  the  states  from  a  fa- 
miliar exercise  of  their  power.  See  Field 
V.  Barber  Asphalt  Paving  Co.  104  U.  S.  618, 
623,  48  L.  ed.  1142,  1154,  24  Sup.  CL  Bep. 
7S4. 

There  la  an  attempt,  alao,  to  bring  tliii 
ease  within  the  statute  of  limitations.  It 
was  permissible  for  the  corporation  to  con- 
tend that  it  was  discriminated  againat  nn- 
eonstftutionally  by  being  excluded  from 
that  defense,  and  we  have  dealt  with  tbe 
argument  tliat  it  was  so.  But  tbe  esope 
of  the  state  statutes  was  for  the  state  court 
to  determine,  and  ia  not  open  bere. 

Decree  alBrmed. 

mi  n.  s.  11*.) 
PAUL  A.  WEEMB,  PUT.  in  Err, 

UNITED  STATES. 

BxcoBDB  (S  22*)^Falsification  si  Unit- 
KD  States  OrncEB— Cohpi.aiht— Stvn- 
CKNOS— DEScniPTion . 
1.  The  description  of  the  accused  In   a 
eriminol     eompIaJnt    charging     falsification 
of  a  public  document,  as  "disbursing  officer 
of  the  Bureau  of  Coast  Guard  and  Trans- 
portation of  the  United  States  Government 
,  of  the  Philippine   Islands,"  is  sufficient  aa 
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anlnat  dennTTm*,  kltbtmgh  teefanlcally 
tnere  may  be  no  Bucb  body  politic  at  "tbe 
United  States  government  of  tha  Pbilippine 
ItUndB,"  e»pecially  in  Tiew  of  the  provi- 
■iona  of  tbe  Philippine  Islands  Criminal 
Code  of  Procedure,  which  Te((uire  a  public 
offense  to  be  described  in  ordinary  and  con- 
cise language,  so  aa  to  enable  a  person  of 
enmnina  understanding  to  knon  what  is  in- 
tended, and  the  court  to  pronounce  judg- 
ment according  to  the  rie:ht,  and  declare 
that  defects  in  matter  of  form  are  not  ma- 
terial where  they  do  not  tend  to  prejudice 
substantial  rights. 

(Bd.  Mate.— For  othar  cai«*,  •«•  Record*. 
Cent.  Dtg.  11  4S-IT.     Dec.  Dig.  1  U*] 

Cbiuinal  Law  H  1030*J  —  Appeal  —  Bes- 

EBVATION   IN    LOWEB   CoURT  OF   GBOOKDB 

or  Review— QuKSiiONB  Not  Baised  Be- 

Z.  Questions  not  raised  below,  respecting 
the  denial  of  rights  which  find  expression 
ani!  sanction  in  the  Federal  Constitution 
ftnd  the  Fbilippine  Bill  of  Rights,  may  be 
considered  by  the  Federal  Supreme  Court, 
on  error  to  the  supreme  court  of  tbe  Philip 
pine  Islands,  in  tbe  exercise  of  its  disore- 
tion,  under  Supreme  Court  rule  35,  to  no- 
tice a  plain  error  not  assigned. 

lEd.  Note.— ror  otHer  cues,  lee  Crlmlnkl 
Law,  CenL  Dl|.  |  »20;    Dec.  DlR.  |  lOSO.*] 

Cbiuinai.  Law    (S   1213*)--*'CBnEL  ahd 

Unusual  Punishuent.'' 

3.  Cruel  and  unusual  punishment,  for- 
bidden bT  the  Philippine  Bill  of  Rights,  is 
inflicted  "by  the  proviaiona  of  the  Philippine 
Penal  Code  under  which  the  falsification  by 
■  public  official  of  a  public  and  official  docu- 
■RCnt  must  be  punished  by  fine  and  imprison- 
ment at  bard  and  painful  labor  for  a  peri- 
od ranging  from  twelve  years  and  a  day  to 
twenty  years,  the  prisoner  being  subject  as 
accessories  to  tbe  main  punishment,  to 
carrying,  during  his  imprisonment,  a  chain 
at  the  ankle,  hanging  from  the  wrist,  to  de- 
privation during  the  term  of  imprisonment 
of  civil  rights,  and  to  perpetual  absolute 
disijnalifl cation    to    enjoy    political 


_^oto.— For     oCber    caiet.     »■     Criminal 

Lav,  CenL   Dig.   1]  1304-1309:    Dec.  Die   1  U13.' 

For  otber  dsDQllloni,  see  Worde  and  Phraaee, 
vol.  i,  pp.  nK-nS7:    vol.  S.  p.  7624.] 

Statutes  (S  <i4*)— J.'a«tial  Invaliditi. 

4.  The  imprisonment  features  of  the  pro- 
TisioDS  of  the  Philippine  Penal  Code  for  the 
punishment  of  the  falsification  by  a  public 
official  of  a  public  and  official  document  are 
not  aoparable  from  the  invalid  accessory 
punishments  therein  provided,  of  depriva- 
tion of  civil  rights  and  subjection  to  per- 
petual disqualification  to  enjoy  political 
rights,  and  to  perpetual  surveillance  of  the 
authorities. 

[Bd.  Note.— For  other  casea,  aM  atatnt«. 
CenL  Dig.  1  E3;    Dec  Dl(.  1  U.*] 

[No.  20.] 

Argued  November  30  and  December  1,  1900. 

Decided   May   2,   1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Island  to  review  a  Judgment 
which  affirmed  a  eon^lotlon  in  the  Court  of 


First  Instance  for  the  City  ti  Manila  of  the 
falsification  by  a  public  official  of  a  public 
and  official  document.  Reversed,  and  re- 
manded with  directions  to  dismiss  the  pro- 
ceeding. 

See  same  case  below,  T  Philippine,  241. 

Tbe  facts  are  stated  in  the  opinion. 

Ur.  A.  B.  WortbinKtan  for  plaintiB  in 

Assistant  Attorney  General  Fowler  and 
Solicitor   General   Hoyt   for   defendant   in 


*Mr.  Justice  MoKeana  delivered  the  opin-  > 
ion  of  tbe  court: 

This  writ  of  error  brings  up  for  review  the 
judgment  of  the  supreme  court  of  tbe  Philip- 
pine Islands,  affirming  the  conviction  of 
plaintiff  in  error  for  falsifying  a  "public 
and  official  document." 

In  the  "complaint,"  by  which  the  prose- 
cution was  begun,  it  was  charged  that  the 
plaintifl'  in  error,  "a  duly  appointed,  quali- 
fied, and  acting  disbursing  officer  of  the  Bu- 
reau of  Coast  Guard  and  Transportation  of 
the  United  States  Government  of  the  Philip- 
pine Islands,"  did,  as  such,  "corruptly,  and 
with  intent  then  and  there  to  deceive  and 
defraud  the  United  States  government  of  the 
Philippine  Islands  and  its  officials,  falsify 
a  public  and  official  document^  namely,  a 
cash  book  of  the  captain  of  the  port  of  Ma- 
nilla, Philippine  Islands,  and  the  Bureau 
of  Coast  Guard  and  Transportation  of 
the  United  States  Government  of  the 
Philippine  Islands,"  kept  by  him  as  disburs- 
ing officer  of  that  bureau.  The  falsification, 
which  is  alleged  with  much  particularity, 
was  oommitted  by  entering  as  paid  out,  "as  ^ 
wages  of  employees  of  tbe  lighthouse  service  » 
'of  the  United  States  government  of  the  • 
Philippine  Islands,"  at  the  C&pul  lighthouse^ 
of  204  pesos,  and  for  like  service  at  the  Mata- 
briga  lighthouse  of  408  pesos,  Philippine  eur> 
rency.  A  demurrer  was  filed  to  the  "eonl- 
plaint,"  which  was  overruled. 

He  was  convicted,  and  the  following  sen- 
tence was  imposed  upon  him:  "To  the  penal- 
ty of  fifteen  years  of  cadena,  together  with 
the  accessories  of  J  5S  of  the  Penal  Code,  and 
to  pay  a  fine  of  4,000  pesetas,  but  not  to 
serve  imprisonment  as  a  subsidiary  punish- 
ment  in  case  of  hie  insolvent^,  on  aeeount 
of  the  nature  of  the  main  penalty,  and  to 
pay  the  oosts  of  this  cause." 

The  judgment  and  sentence  were  affirmed 
by  tbe  supreme  court  of  the  islands. 

It  is  conceded  by  plaintiff  in  error  that 
some  of  the  questions  presented  to  the  su- 
preme court  of  the  Philippine  Islands  can- 
not be  raised  in  this  court,  as  the  record 
does  not  contain  tbe  evidence.  Indeed, 
plaintiff  Id  error  confines  his  discussion  to 
ona  point  raised  in  the  court  below  and  to 
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thTM  othar  qOMtloiu,  which,  though  not 
brouglit  to  the  ftttentlon  of  the  auprame 
eonrt  of  th«  Utandj,  and  not  included  in  the 
ftsiiguiieiit  of  eiTon,  ore  of  auch  impor- 
tanoe,  It  U  Mid,  th^t  this  court  will  con- 
^  (ider  them  under  the  right  rewired  in  rule 

N  '^■ 

•  *  These  queitdons  are  as  follotrs: 

"I.  The  court  below  erred  in  overruling 
the  demurrer  to  the  compleint,  this  BSBign- 
ment  being  based  upon  the  fact  thkt,  in  the 
eompUint,  the  plaintiff  in  error  ie  de»cribed 
aa  the  'dieburaing  officer  of  the  Bureau  of 
Coast  Guard  and  Transportation  of  the 
United  States  Government  of  the  Philippine 
Islands,'  and  the  cash  book  referred  to  in 
the  complaint  it  described  as  a  boob  'of  the 
captain  of  the  port  of  Manila,  Philippine 
Islands,'  whereas  there  is  no  such  body  pol- 
itic as  the  njnitfid  States  goTemment  of  the 
Philippine  Island.' 

"2.  The  record  does  not  disetose  that  the 
plaintiff  in  error  was  arraigned,  or  that  he 
pleaded  to  the  oomplaint  after  his  demnrrer 
was  overruled  and  ha  wai  'ordered  to  plead 
to  the  complaint.' 

"3.  The  remrd  does  not  show  that  the 
plaintifC  in  error  was  present  when  be  was 
tried,  or,  indeed,  that  h«  was  present  in 
court  at  any  time. 

"4.  The  punishment  of  flfteen  gears'  im- 
prisonment waa  *  cruel  and  unusual  pun- 
ithment,  and,  to  the  extent  of  tbe  sentence, 
the  judgment  below  should  be  reversed  on 
this  ground." 

The  seeond  assignment  of  error  was  based 
upon  a  misapprehension  of  the  fact,  and  has 
been  abandoned. 

The  argument  to  support  the  first  assign- 

ment  of  error  is  based  upon  certain  acts  of 

Congress  and  certain  acts  of  the  Philippine 

^  Commission    in    which    the   government   of 

•  the  United  States  and  the  goTernment  of  the 

•  Islands  are  distinguished.  *And  it  is  urged 
that  in  one  of  the  acta  (g  3390  of  the  aeU 
of  the  commission)  it  is  recognized  that 
there  may  be  allegiance  to  or  treason 
•gainst  both  or  "either  of  them,"  and  (% 
S3B7)  that  there  may  be  "rebellion  or  inaur- 
rection  against  the  authority"  of  either,  and 
(i  33SS)  that  there  may  bs  a  conspiracy  to 
overthrow  either,  or  to  "prevent,  hinder,  01 
delay  the  execution  of  any  law  of  either." 
Other  sections  are  cited,  in  which  It  is  con' 
tended  that  the  insular  government  is  spok' 
•n  of  as  an  "entitrf,"  and  distinguished  from 
that  of  the  United  States.  Section  1368, 
which  defines  the  dut?  of  the  attorney  gener- 
al, it  ii  pointed  out,  especially  distinguishes 
between  "causes,  civil  or  arimlnal,  to  which 
the  United  States  or  any  offleer  thereof  in 
his  ofBoial  capacity  Is  a  party,"  and  causes, 
elvll  or  crtminBl,  to  which  the  "government 
irf  the  Philippine  Islands  or  any  officer  there- 


of in  his  official  capacify  ia  a  par^."  And 
still  mora  decisively.  It  is  urged,  by  subdi- 
vision "(?'  of  I  ISee,  in  whieh  it  is  reoogniiad 
that  tbe  cause  of  action  may  be  for  mtmey, 
and  that  the  judgment  may  be  for  money  "be- 
longing to  the  government  of  the  United 
States  and  that  of  tbe  Philippine  Islands  or 
some  other  province."  It  is  therefore  con- 
tended that  the  government  of  the  United 
States  and  that  of  the  Philippine  Islands  are 
distinct  legal  entities,,  and  that  there  may 
be  civil  obligations  to  one,  and  not  to  the 
other;  that  there  may  be  governmental  lia- 
bility to  the  one,  and  not  to  the  other;  and 
tliat  proceedings,  civil  or  criminal,  against 
either,  must  recognize  the  distinction  to  be  . 
sufficient  to  justify  a  judgment.  To  apply 
these  principles,  let  us  see  what  the  intor* 
mation  charges.  It  describes  Weems,  plain- 
tiff in  error,  as  "a  public  official  of  th6 
United  Stetes  government  of  the  Philippine 
Islands;  to  wit,  a  duly  appointed  and  quali- 
fied acting  disbursing  official  of  the  Bureau 
of  Coast  Guard  and  Transportation  of  the 
United  States  Qovemnent  of  the  Philippina 
Islands;"  and  it  Is  charged  that,  by  taking 
advantage  of  his  official  position,  with  in- 
tent to  "deceive  and  defraud  the  United 
States  government  of  the  Phillipine  Is-  ^ 
lands,"  he  falsified  a  publio  and  official  doen-  ■ 
ment.  In  the  seme  manner  thB*goven)ment  • 
is  designated  throughout  the  Information. 
It  is  contended  that  "there  ia  no  such  body 
politic  as  the  'United  Statea  government  of 
the  Philippine  Islands,' "  and  it  is  urged 
that  the  objection  does  not  relate  to  a  mat- 
ter of  form.  "It  Is  as  substantial,"  it  is  said, 
as  the  point  involved  in  Carrington  v.  Unit- 
ed SUtea,  208  U.  S.  1,  62  L.  ed.  307,  28  Sup. 
Ct~  Rep.  203,  where  a  military  officer  of  the 
United  States  was  prosecuted  as  a  civil  of- 
fleer  of  the  government  of  tbe  Philippinea. 
His  conviction  was  reversed,  this  court  hold- 
ing that,  "as  a  soldier,  he  was  not  an  official 
of  the  Philippines,  but  of  the  United 
States." 

It  Is  true  that  the  distinctions  raised  ara 
exprcBsed  in  the  statutes,  and  neceasarlly  so. 
It  would  he  difficult  otherwise  to  provide  for 
government  where  there  is  a  paramount  au- 
thority making  use  of  subordinate  instm- 
mentalitjes.  We  have  examples  in  the 
atates  of  the  Union  and  their  leaser  munici- 
pal divisions,  and  righto  may  flow  from  and 
to  such  lesser  divisions.  And  the  distinction 
in  the  Philippine  statutes  means  no  more 
than  that,  and,  conforming  to  that,  a  dia- 
tinction  is  clearly  made  in  the  information. 
Weems's  official  position  Is  described  aa 
"disbursing  officer  of  the  Bureau  of  Ooast 
Guard  and  Transportation  of  the  United 
States  Qovenunent  of  the  Philip^m  I^ 
lands."  Then  ia  no  real  uncertainty  in 
this   description,  and    whatever    technical 
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view  of  the  proTJaiona  of  tha  Philippine 
Criminal  Code  of  Procedure,  which  require* 
K  public  offeDES  to  be  described  in  "ordinary 
uid  ooneiM  language,"  not  necessarily  in 
the  words  of  the  atatute,  "but  in  such  form 
as  to  enable  *  person  of  commoD  under- 
standing to  know  what  is  Intended,  and  the 
court  to  pronounce  judgment  according  to 
the  right."  And  ft  is  further  provided  that 
"no  information  or  complaint  is  ineufflcient, 
nor  can  the  trial.  Judgment,  or  otiier  pro- 
ceeding be  afTeeUd,  hy  reason  of  a  defect  in 
matter  of  form  which  doee  not  tend  to  prej- 
adice  a  substantial  right  of  the  defendant 
upon  the  merita"   IS  10)- 

CarringtoD  t.  United  Statei,  208  U.  S.  1, 
«  S2  L.  ed.  367,  28  Sup.  CL  Rep.  203,  u  not 
•  in  point.  Inthat  case  it  was  attempted  to 
bold  Carrington  guilty  of  an  offense  as  a 
eiTil  ofBcer  for  what  he  had  done  aa  a  mili- 
tary ofDcer.  A*  be  was  the  latter,  be  bad 
not  committed  any  offense  under  the  itat- 
ntc  The  first  assignment  of  error  Is  there- 
fore not  sustained. 

It  Is  admitted,  as  we  have  seen,  that  the 
question!  presented  by  the  third  and  fourth 
assignments  of  error  were  not  made  in  the 
courts  below,  but  a  consideration  of  them 
Is  iBTolced  under  rule  36,  which  provides 
that  this  court,  "at  its  option,  may  notice  a 
plain  error  not  assigned." 

It  is  objected  on  the  other  side  that  Pa- 
taiso  T.  United  SUtes,  207  U.  S.  368, 52  L.  ed. 
eu,  28  Sup.  Ct.  Rep.  1&7,  stands  in  the 
way.  But  the  rule  is  not  altogether  eon- 
trolled  by  precedent.  It  confers  a  discre- 
tion that  may  be  exercised  at  any  time,  no 
matter  what  maf  have  been  done  at  some 
other  time.  It  is  true  we  declined  to  exer- 
cise it  in  Paraiso  v.  United  States,  but  we 
exercised  it  in  Wiborg  v.  United  SUtes,  163 
U.  S.  632,  058,  41  L.  ed.  2SB,  298,  16  Sup.  Ct 
Bep.  1127,  11S7;  Clyatt  v.  United  SUtes, 
IB7  U.  S.  207.  221,  49  L.  ed.  728.  731,  25 
Sup.  Ct  Rep.  429,  and  Crawford  v.  United 
States,  212  U.  S.  183, 53  L.  ed.  465, 2B  Sop.  Ct 
Sep.  260,  16  A  &  E.  Ann.  Gas.  392.  It  may  be 
•aid,  however,  that  Paraiso  v.  United  States 
Is  more  directly  applicable,  as  it  was  eon- 
eemed  with  the  same  kind  of  a  crime  as  that 
In  the  case  at  bar,  and  that  it  was  contended 
there,  as  here,  that  the  amount  of  fine  and 
imprisonment  Imposed  inflicted  a  cruel  and 
unusual  punishment.  It  may  be  that  we  were 
not  snfflaiently  Impressed  with  the  import- 
ance of  those  contentions,  or  saw  in  the  cir- 
etunstances  of  the  case  no  reason  to  exercise 
our  right  of  review  under  rule  38.  As  we 
have  already  said,  the  rule  is  not  a  rigid 
ons>  and  we  have  less  reluctance  to  disre- 
gard prior  examples  In  criminal  cases  than 
In  civil  cases,  and  less  reluctance  to  act  un- 


der it  when  rif^ts  are  asserted  which  are  of 
such  high  ebaraeter  as  to  find  expression 
and  sanction  in  the  Constitution  or  KIl  of 
Bights.  And  auch  rights  are  asserted  in 
this  case. 

T%e  assignment  of  error  is  that  "a  punish* 
ment  of  flfteen  years'  imprisonment  was  a 
cruel  and  unusual  punishment,  and,  to  the 
extent  of  the  sentence,  the  judgment  below  ^ 
should  be  reversed  on  this  ground."  Weems  |J 
was  convicted,  as  we'have  seen,  for  the  fal-  ■ 
sification  of  a  public  and  official  document, 
by  entering  therein,  as  paid  out,  the  snms 
of  208  and  408  pesos,  respectively,  as  wage* 
to  certain  employees  of  the  lighthouse  serv- 
ice. In  other  words,  in  entering  upon  hi* 
cash  book  those  sums  as  having  been  paid 
out  when  they  were  not  paid  out;  and  the 
"truth,"  to  use  the  language  of  the  statue, 
was  thereby  perverted  "in  the  narraUon  of 
facts." 

A  false  entry  is  all  that  is  necessary  to 
constitute  the  offense.  Whether  an  offender 
against  the  statute  injures  anyone  by  bi* 
act,  or  intended  to  injure  anyone,  is  not 
material,  the  trial  court  held.  The  court 
said:  "It  Is  not  necessary  that  there  be  any 
fraud  nor  even  the  desire  to  defraud,  nor 
intention  of  personal  gain  on  the  part  irf 
the  person  oommittlng  it,  that  a  falsi&eai 
tion  of  a  public  document  be  punishable;  ii 
Is  sufficient  that  the  one  who  committed  it 
had  the  Intention  to  pervert  the  truth  and 
to  falsify  the  document,  and  that  by  it  dam- 
age might  result  to  a  third  parfy."  The 
court  further,  in  the  definition  of  the  na- 
ture of  the  offense  and  the  purpose  of  the 
law,  said:  "In  public  documents,  the  law 
takes  into  consideration  not  only  private 
interests,  but  also  tbe  interests  of  the  com* 
mnni^;"  and  it  is  ita  endeavor  (and  tor 
this  a  decision  of  the  Supreme  Court  of 
Spain,  delivered  In  1873,  was  quoted]  "to 
protect  the  interest  of  society  l^  tbe  most 
strict  faithtultiesB  on  the  part  of  a  public 
official  in  the  administration  of  the  ofBee 
intrusted  to  him,"  and  thereby  fulfil  the 
"reeponsibility  of  tbe  state  to  the  communi- 
ty for  the  official  or  public  documents  under 
the  safeguard  of  the  state."  And  this  was 
attempted  to  be  secured  through  the  law  In 
controversy.  It  is  found  in  g  1  of  chapter 
4  of  the  Penal  Code  of  Spain.  The  caption 
of  tbe  section  Is,  "Falsification  of  Official 
and  Commercial  Documents  and  Telegraphic 
DesptttcheB."  Article  300  provides  as  fol- 
lows: "The  penalties  of  eadetia  temporal 
and  a  fine  of  from  1,260  to  12,600  peseta* 
shall  be  imposed  on  a  public  official  who, 
taking  advantage  of  bis  authority,  shall 
commit  a  falsification.  ...  By  pervert- 
ing the  truth    in    the    narration    of  facta 

By  other  provisions  of  the  Code  we  find  that 
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P  UMra  mn  aalj'two  degreM  ol  puniihniient 
hi^iar  in  Mkle  thrnn  oadena  tempornlf— 
death,  and  oo^mm  porpetua.  The  puniali- 
mant  of  aadeita  temporal  ia  from  tnelve 
Tears  and  on«  day  to  tweutj  jean  (arte.  28 
and  96),  which  "aball  ba  served"  in  certain 
"penal  institutioni."  And  it  is  provided 
that  "those  sentenced  to  oadena  temporal 
and  eadeaa  p«rpetua  shall  labor  for  the 
benefit  of  the  state.  They  shall  alna^i 
ean7  a  chain  at  the  ankle,  hanging  from  the 
wrists;  the;  shall  be  employed  at  hard  and 
painful  labor,  and  shall  receive  no  aseist- 
ance  whateoever  from  without  the  inatitu- 
tiou."  Arte.  lOS,  100.  There  are,  beaidea, 
eertain  aeeeaaor;  penaltiea  imposed,  which 
are  defined  to  be  (1)  civil  interdiction; 
<2)  perpetual  absolute  disqnaliflcation ;  (S) 
■nbjectioa  to  surveillance  during  life.  These 
penaltiea  are  defined  as  fallows: 

"Art.  42.  Civil  interdiction  shall  deprive 
the  person  punished,  as  long  as  be  suffers 
It,  of  the  righte  of  parental  authoTlty, 
gnardlsnslup  of  person  or  propertj,  partici- 
pation In  the  family  eoundl,  marital  au- 
thority, the  administration  of  property,  and 
the  right  to  dispose  ot  his  own  propertj 
by  acta  inter  mvo».  ^oae  casea  are  ex- 
eepted  in  which  the  laws  ezplioltljr  limit 
it*  efi^ects. 

"Art  43.  Subjection  to  the  iurveillanoe 
of  the  authorities  impoaes  the  following 
obligations  on  the  peraons  punished; 

"1.  That  of  fixing  hla  domloil  and  giving 
notice  thereof  to  the  authority  Immediate- 
ly In  oharga  of  his  surveillance,  not  being 
allowed  to  change  It  without  the  knowledge 
and  permiaaion  of  aald  authority,  in  writing. 

"2.  To  observe  the  rules  of  inspection 
presoribed. 

"3.  I^  adopt  some  trade,  art,  ioduatry,  or 
profeaalon  should  he  not  have  known  means 
<d  snbeietence  of  his  own. 

"Whenever  a  person  punished  Is  placed 
under  the  surveillanoe  of  the  authorities,  no- 
tice thereof  shall  be  given  to  the  govern- 
ment and  to  the  governor  general." 

The  penalty  of  perpetual  absolute  dis- 
qualification is  the  deprivation  of  office,  even 
^  though  it  be  held  by  popular  election,  the 
9  deprivation  of  the  right  to  vote  or  to  be 
■  elected  to*publIc  office,  the  disqualification 
to  acquire  honors,  etc.,  and  the  loss  of  re- 
tirement pay,  etc 

These  provisiooa  are  attacked  as  infring- 
ing that  pruvition  of  the  Bill  of  Rights  of 
the  lalanda  which  forblda  the  infilction  of 
eniel  and  unusual  punishment.  It  must  be 
confessed  that  they,  and  the  sentence  In 
this  case,  ezoita  wander  in  minds  acouatomed 
to  a  more  eonsiderate  adaptation  of  pun- 
ishment to  the  d^ree  of  crim&  In  a  sense 
the  law  in  eontroveny  eeons  to  be  Inde- 
pendent of  decrees.    One  may  be  an  offender 


against  It,  aa  we  have  se«n,  though  be  pi> 
nothing  and  injure  nobody.  It  has,  how- 
ever, tome  human  indulgence, — it  ia  not  ex- 
actly Draconisa  in  uniformity.  Though  it 
starta  with  a  severe  penalty,  between  that 
and  the  maximum  penalty  it  yields  some- 
thing to  extenuating  circumstances.  In- 
deed, by  article  Bfl  of  the  Penal  Code  the 
penal^  is  declared  to  be  "dlvivble,"  and  the 
legal  term  of  ita  "duraticoi  is  underatood 
as  distributed  into  three  parte,  forming  the 
three  degreea, — that  is,  the  minimum,  me- 
dium, and  maximum," — being  respectively 
twelve  years  and  one  day  to  fourteen  years 
and  eight  months;  from  fourteen  years, 
eight  months,  and  one  day  to  seventeen 
years  and  fonr  months;  from  seventeen 
years,  four  months,  and  one  day  to  twen^ 
years.  The  law  therefore  allows  a  range 
from  twelve  years  and  a  day  to  twen^ 
years,  and  the  government,  in  its  brief,  ven- 
tures to  say  that  "the  sentence  of  fifteen 
years  ia  well  within  the  law."  But  the 
sentence  ia  attacked  aa  well  aa  the  law,  and 
what  it  la  to  be  well  within  the  law  a  few 
words  wilt  exhibit.  The  mimlmum  term 
of  impriBomuent  is  twelve  years,  and 
that,  therefore,  must  be  imposed  for 
"perverting  the  truth'  In  a  single  item 
of  a  public  record,  though  there  be  no  mm 
injured,  though  there  be  no  fraud  or  pur- 
pose of  It,  no  gain  or  deairs  of  it.  Twenty 
years  is  the  maximum  Imprisonment,  and 
that  only  can  be  imposed  for  the  perversioa 
of  truth  in  every  item  ot  an  officer's  ao- 
counte,  whatever  be  tiw  time  covered  and 
whatever  fraud  it  conceals  or  tends  to  oon- 
eeal.  Between  these  two  poaaible  aentaneee,  ^ 
which  seem  to  have  no  adaptable  relation,  ■ 
or  rathei*in  the  difference  of  eight  years  for  ■ 
the  lowest  poaaibia  offense  and  the  highest 
possible,  the  oourts  below  selected  three 
yean  to  add  to  the  minimum  of  twelve 
years  and  a  day  for  the  falsification  of  two 
items  of  expenditure,  amounting  to  the 
sums  of  408  and  204  pesos.  And  the  fine 
and  "aceetsoriea"  must  be  brought  Into  view. 
The  fine  was  4,000  pesetas, — an  excess  also 
over  the  minimum.  The  "accessoriea"  we 
have  already  defined.  We  can  now  give 
graphic  description  of  Weems's  sentence  and 
of  the  law  under  whieh  it  waa  imposed.  Let 
us  confine  It  to  the  minimum  degree  of  tlia 
law,  for  It  is  with  the  law  that  we  are  most 
concerned.  Its  minimum  degree  Is  conflna- 
ment  in  a  penal  institution  for  twelve  yean 
and  one  day,  a  chain  at  the  ankle  and  wrist 
of  the  offender,  hard  and  painful  labor,  no 
aasiBtanee  from  friend  or  relative,  no  mari- 
tal authority  or  parental  rights  or  rights  of 
property,  no  participation  even  in  the  fami- 
ly council.  These  parts  of  hla  penal- 
ty endure  for  the  term  of  ImpriMB- 
ment.     From    other     parts     tiiere     ia  ■• 
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Intennltdon.  El>  prUon  ban  and  ohaina 
Are  remored,  it  li  true,  after  twelve  feori, 
but  he  goet  from  them  to  a  perpatuftl  limi- 
tation of  hi*  liberty.  He  li  forever  kept  un- 
der the  ihadow  of  his  crime,  forever  kept 
within  voice  and  view  of  the  orimiual  magis- 
trate, not  being  able  to  change  his  domlcjl 
without  giving  notice  to  the  "authority  im- 
mediately in  charge  of  his  aurveillance," 
•nd  without  permisaion  in  writing.  He  maj 
not  Beek.  even  in  other  Bcenes  and  among 
other  people,  to  retrieve  his  fall  from  recti- 
tnd«.  Even  that  hope  ie  taken  from  him, 
and  he  ia  mbjeet  to  tormenting  regulati 
that,  if  not  so  tangible  at  iron  bars  and 
stone  walls,  oppresB  as  much  by  their  con- 
tinuitj,  and  deprive  of  easential  liberty.  No 
cinrnmstance  of  degradation  is  omitted.  It 
may  tw  that  even  the  eruelty  of  pain  is  not 
emitted.  He  must  bear  a  chain  nigbt  and 
day.  He  is  condemned  to  painful  as  well  ae 
hard  labor.  What  painful  labor  may  mean 
we  have  no  ^act  measure.  It  most  be 
something  more  than  hard  labor.  It  may 
>  be  hard  labor  pressed  to  the  point  of  pain. 
g  Sueh  penalties  for  such  offenses  amaze  those 
'  who  have  formed  their  conception  of  the  re- 
lation of  a  state  to  even  its  offending  citi- 
cens  from  the  practice  of  the  American  com- 
monwealths, and  believe  that  It  Is  a  precept 
of  justice  that  punishment  for  crime  should 
be  graduated  and  proportioned  to  offense. 

Is  Uiis  also  a  precept  of  the  fundamen- 
tal law!  We  say  fundamental  law,  for  the 
provision  of  the  Philippine  Bill  of  Rights, 
prohibiting  the  inSiction  of  cruel  and  un- 
usual punishment,  wba  taken  from  the  Con- 
stitution of  the  United  States,  and  must 
have  the  same  meaning.  This  was  decided 
in  Eepner  v.  United  SUtes,  196  U.  S.  100, 
49  L.  ed.  114,  24  Sup.  Ct.  Rep.  7&7,  1  A.  &  E. 
Ann.  Cas.  66S,  and  Serra  v.  Kortiga,  2H  U. 
8.  477,  51  L.  ed.  E74,  27  Sup.  Ct  Rep.  343. 
in  Eepner  v.  United  States  this  eourt  con- 
sidered the  instructions  of  the  President  to 
the  Philippine  Commission,  and  quoted  from 
them  the  admonition  to  the  commission  that 
the  government  that  we  were  establishing 
was  not  designed  "for  our  satisfaction  or 
for  the  expression  of  our  theoretical  views, 
but  for  the  happiness  ...  of  the  people 
of  the  Philippine  Island;  and  the  measures 
adopted  should  be  made  to  eonform  to  their 
eustoms,  their  babi^,  and  even  their  preju- 
dices, to  the  fullest  extent  consistent  with 
tlie  accompli shmcDt  of  the  indispensable  req- 
uisites of  just  and  effective  government." 
But,  it  was  pointed  out,  a  qualification  ao- 
eompanied  the  admonition,  and  the  commis- 
sion was  instructed  "to  bear  in  mind"  and 
the  people  of  the  islands  "made  plainly  to 
tmderstand"  that  certain  great  principles 
of  govemmest  had  been  made  tlie  ImwIs 
of  0«r  governmental   ^stem,    whiob    were 


deemed  "essential  to  the  rule  of  law  and  the 
Dtalntenanse  of  individual  freedom."  And 
the  president  further  declared  that  there 
were  "certain  practical  rules  of  government 
which  we  have  found  to  be  essential  to  the 
preservation  of  those  great  principles  of  lib- 
erty and  law."  These  he  admonished  the 
commisBion  to  establish  and  maintain  in  the 
islands  "for  the  sake  of  their  liberty  and 
happiness,"  however  they  might  conflict 
vrith  the  customs  or  laws  of  procedure  with 
which  they  were  familiar.  In  view  of  the  ^ 
importance  of  these  principles  and  rules,  * 
•which  the  President  said  the  "enlightened  ■ 
thought  of  the  Philippine  Islands"  would 
come  to  appreciate,  he  imposed  their  observ- 
ance "upon  every  division  and  branch  of  the 
government  of  the  Philippines." 

Among  those  rules  was  that  which  pro- 
hibited the  infliction  of  cruel  and  unusual 
punishment.  It  was  repeated  in  the  act  of 
July  1,  1002  [32  Stat,  at  L.  691,  chap. 
1369],  providing  for  the  administration 
of  the  affairs  of  the  civil  government  in 
Uio  islands,  and  this  court  said  of  It  and  of 
the  instructions  of  the  President  that  they 
were  "intended  to  carry  to  the  Philippine 
Islands  those  principles  of  our  government 
which  the  President  declared  to  be  estab- 
lished as  rules  of  law  for  the  maintenance  of 
individual  freedom."  The  instructions  of 
the  President  and  the  act  of  Congress  found 
in  nominal  existence  in  the  islands  the  Pe- 
nal Code  of  Spain,  its  continuance  having 
been  declared  by  military  order.  It  may  be 
there  was  not  and  could  not  be  a  careful 
consideration  of  its  provisions  and  a  deter- 
mination to  what  extent  they  accorded  with 
or  were  repugnant  to  the  "great  principles  of 
liberty  and  law"  which  had  been  "made  the 
basis  of  our  governmental  system."  Upon 
the  institution  of  the  government  of  the 
commission,  if  not  before,  that  considera- 
tion and  determination  necessarily  eome  to 
the  courts  and  are  presented  by  this  record. 

What  constitute  a  cruel  and  unusual  pun- 
ishment has  not  been  exactly  decided.  It 
has  been  said  that  ordinarily  the  terms  im> 
ply  something  inhuman  and  barbarous,-^ 
torture  and  the  like.  KcDonald  v.  Com. 
173  Mass.  S22,  73  Am.  St.  Rep.  203,  63  H.  E. 
874.  The  court,  however,  in  that  case,  eon' 
ceded  the  possibility  "that  punishment  In 
the  state  prison  for  a  long  term  of  years 
might  be  BO  disproportionate  to  the  offense 
as  to  constitute  a  cruel  and  unusual  punish- 
ment." Other  coses  have  selected  cer- 
tain ^annical  acts  of  the  English  mon- 
archs  as  illustrating  the  meaning  of  the 
clause  and  the  extent  of  its  prohibition. 

The  provision  received  very  little  debate 
in  Congress.  We  4nd  from  the  Congression- 
al Register,  p.  e2S,  that  Mr.  Smith,  of 
South  Carolina,  "objected  to  the  words  'nor 
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T  mul  uid'iinaawkl  pnuiiluiMuV  the  Import 
<d  them  being  too  indeflnite."  Mr.  Liver- 
Kon  oppoied  the  adoption  of  the  oteuie 
Mying: 

"The  elauee  eeem*  to  express  k  great  deal 
of  humanity,  on  which  account  I  have  no 
objection  to  it;  but,  a«  it  seema  to  have  no 
meaning  in  it,  I  do  not  think  it  netxaaarj. 
What  is  meant  by  the  tenna  '•xcesaive  bail  I* 
Who  are  to  be  the  judgail  What  is  under- 
■tood  by  'exceiiaive  fines  T*  It  lays  with  the 
court  to  determine.  No  cruel  and  ununial 
puniabment  is  to  b«  inflicted;  it  ie  aome- 
times  neceuar;  to  hang  a  man,  villaina  oft- 
«n  dtaerve  whipping,  and  perhapa  having 
their  can  cut  off;  but  are  we,  in  future, to 
be  prsrented  from  inflicting  these  puniah- 
menta  bacauae  the;  are  cruel  I  If  a  more 
lenient  mode  of  correcting  vice  and  'deter- 
ring others  from  the  commission  of  >t  eould 
bs  invented,  it  would  be  very  prudent  in  the 
It^ielature  to  adopt  it;  but  nnUl  we  have 
•ome  aecurity  that  thia  will  be  done,  we 
ought  not  to  be  restrained  from  msJcing 
neceaaary  lawa  by  any  declaration  of  this 
kind." 

The  question  was  put  on  the  clanae,  and 
U  waa  agreed  to  by  a  eonsiderable  majority. 
No  case  haa  occurred  in  thia  eourt  which 
feas  called  for  an  exhaustive  definition.  In 
Perrear  t.  Massscbuaetta,  &  Wall.  47G,  IS  L. 
•d.  006,  it  was  decided  that  the  clause  did 
not  apply  to  state  but  to  national  legisla- 
tion. But  we  went  further,  and  said  that 
we  perceive  nothing  exceaaive,  or  cruel,  or 
KQuaual  in  a  flue  of  950  and  imprisonment  at 
hard  labor  in  the  bouae  of  correction  for 
thraa  months,  which  was  imposed  for  keep- 
ing and  maintaining,  without  a  license,  a 
tenement  for  the  illegal  sale  and  illegal 
keeping  of  intoxicating  liquors.  A  decision 
from  which  no  one  will  dissent. 

In  Wilkerson  v.  UUh,  SO  U.  S.  130,  £S 
L.  «d.  34S,  the  clause  came  up  again  for  oon- 
•ideration.  A  statute  of  Utah  provided  that 
"a  person  eonvicted  of  a  capital  offense 
should  suffer  death  by  being  shot,  banged, 
or  beheaded,"  aa  the  eourt  might  direct, 
or  he  should  "have  his  option  as  to  the  man- 
ner of  his  execution."  Tb«  statute  was  sus- 
-  tained.  The  court  pointed  out  that  death 
*■  was  an  usual  punishment  for  murder,  that 
?  It'prevailed  In  the  territory  for  many  yeara, 
and  was  inflicted  by  shooting;  also  that  that 
mode  of  execution  was  usual  under  military 
law.  It  waa  hence  concluded  that  it  waa  not 
forbidden  by  the  Conatitution  of  the  United 
Statea  as  cruel  or  unusual.  The  court  quot- 
ed Blaekatone  aa  saying  that  the  aentenca 
of  death  waa  generally  executed  by  banging, 
but  atao  that  eiroumatances  ol  terror,  pain, 
or  diagrace  ware  sometimes  superadded. 
"Caae*  mentioned  by  the  author,"  the  court 
Mtld,  "are  where  the  peraon  waa  drawn 


dragged  to  the  place  of  execution,  in  trea- 
son; or  where  he  was  disemboweled  alive, 
beheaded,  and  quartered,  in  high  treaaon. 
Mention  ia  also  made  of  public  diasection  In 
murder  and  burning  alive  in  treason  com- 
mitted by  a  female."  And  it  was  further 
said:  "Examples  of  such  legislation  in  the 
early  history  of  the  parent  country  are  giv- 
en by  the  annotator  of  the  laat  edition  of 
Archbold'a  treatiae.  Archbold,  Crim.  Pr.  ft 
PI.  8th  ed.  53*." 

This  court's  flnal  commentary  waa  that 
"difCculty  would  attend  the  effort  to  defina 
with  exactneas  the  extent  of  the  conatitu* 
tional  provision  which  provides  that  cruel 
and  unuaual  puniahinents  shall  not  be  in- 
flicted; but  it  ia  safe  to  affirm  that  punish- 
ments of  torture,  aueb  as  thoae  mentioned  by 
the  commentator  referred  to,  and  all  others 
in  the  same  line  of  unneceasary  cruelty,  ar« 
forbidden  by  that  Amendment  to  tiis  Con- 
stitution. Cooley,  Const.  Lim.  4th  ed.  409; 
Wharton,  Crim.  Law,  7th  ed.  S  3405." 

That  passage  waa  quoted  in  R*  Kemmler, 
130  U.  S.  433,  447,  34  L.  ed.  619,  524,  10  Sup. 
Ct.  Rep.  930  and  this  comment  was  made: 
"Punishments  are  cruel  when  they  involv* 
torture  or  a  lingering  death;  but  the  pun- 
ishment of  death  ia  not  cruel,  within  tha 
meaning  of  that  word  as  used  In  the  Consti- 
tution. It  implies  there  something  inhu- 
man and  barbarous,  and  something  mora 
than  the  mere  extinguishment  of  lite."  The 
ease  was  an  application  for  habeas  corpus, 
and  went  off  on  a  question  of  juriadiction, 
this  court  holding  that  the  8th  Amendment 
did  not  apply  to  stat«  legislation.  It  waa 
not  meant  in  the  language  we  have  quoted  ^ 
to  give  a  comprehensive  definition  of  cruel  J? 
and  unuaual  *  punishment,  but  only  to  ex^  ■ 
plain  the  application  of  the  provision  to 
the  punishment  of  death.  In  other  words, 
to  desoribe  what  might  make  the  pun- 
ishment of  death  eruel  and  unusual,  though 
of  itself  it  is  not  so.  It  waa  found  aa  a  tact 
by  the  atate  court  that  deaUi  by  alectriei^ 
was  more  humane  than  death  by  han^ng. 

In  O'Neil  V.  Vermont,  144  U.  S.  323,  36  !« 
ed.  4S0,  12  Sup.  Ct.  Rep.  SK,  the  quaation 
was  raiaed,  hut  not  decided.  The  reaaona 
given  for  Uiia  were  that  because  it  was  not 
aa  a  Federal  question  assigned  as  error,  and, 
so  far  as  it  arose  under  the  Constitution  of 
Vermont,  tt  was  not  within  the  province  of 
the  court  to  dscide.  Moreover,  It  was  said, 
aa  a  Federal  question.  It  had  always  been 
ruled  that  the  Bth  Amendment  of  the  Con- 
stitution of  the  United  States  did  not  apply 
to  the  states.  Mr,  Justice  Field,  Mr.  Justico 
Harlan,  and  Mr.  Justice  Brewar  ware  of 
opinion  that  the  question  was  presented, 
and  Mr.  Justice  Field,  construing  the  clause 
of  the  Constitution  prohibiting  the  InflietloB 
of  cruel  and  unusual  punishment,  said,  tlM 
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othar  two  JuiticM  oonenrring,  that  the  in- 
hibition wu  directed  not  onlj  agkinat  pun* 
lilunenta  which  infiict  torturtt,  "but  ftgunst 
all  ptmishmenta  whicli,  by  their  execHive 
length  or  aererity,  wee  greatlj  diipropor- 
tioned  to  the  offenaei  charged."  He  said 
fnrther:  "The  whole  inhibition  is  against 
that  which  is  exoeselve  in  the  bail  required 
or  fine  imposed  or  punishinsnt  inflicted." 

The  law  writers  are  indefinite.  Stoiy,  En 
bis  work  on  the  Constitution,  vol.  2,  Sth  ed. 
t  1903,  sftfS  that  the  provision  "i*  sd  az- 
act  tranacript  of  a  clause  in  the  Bill  of 
Rights  framed  at  the  rerolution  of  18BS." 
He  expressed  the  view  that  the  profision 
"would  seem  to  be  wholl;f  unnecessary  in  a 
free  goremment,  sinoe  It  is  scarce];  posiibta 
that  any  department  of  such  a  government 
should  authorUe  or  justify  such  atrocious 
conduct."  Ho,  however,  observed  that  it 
was  "adopted  as  an  admonition  to  all  de- 
partments of  the  national  department,  to 
warn  them  against  such  violent  proceedings 
as  had  taken  place  In  England  in  the  ar- 
n  bitrory  reigns  of  some  of  the  Btuarts."  For 
;  this  he  oitea  2  Elliott's  Debates,  346,  and  re- 
'  fera  to  2  Lloyd's*  Debates,  226,  226;  3  El- 
liott's Debates,  846.  If  the  learned  author 
meant  by  tliis  to  confine  the  prohibition  of 
the  provision  to  such  penalties  and  punish- 
ment aa  were  inflicted  by  the  Stuarts,  his 
dtations  do  not  sustain  him.  Indeed,  the 
provision  is  not  mentioned  except  in  2  El- 
liott's Debates,  from  which  we  have  already 
quoted.  The  other  citations  are  of  the  re- 
marks of  Patrick  Henry  in  the  Virginia  con- 
vention, and  of  Mr.  Wilson  In  the  Pennsyl- 
vania Bonvention.  Patrick  Henry  said  that 
there  was  danger  in  the  adoption  of  the 
OonstituUon  without  a  Bill  of  Rights.  Mr. 
Wilson  considered  that  it  was  unnecessary, 
and  had  been  purposely  omitted  from  the 
Constitution.  Both,  indeed,  referred  to  the 
granny  of  the  Stuarts.  Henry  said  that 
the  people  of  England,  in  the  Bill  of  Rights, 
prescribed  to  William,  Prince  of  Orange, 
upon  what  terms  ha  should  reign.  Wilson 
said  that  "the  doctrine  and  practice  of  a 
declaration  of  rights  have  been  borrowed 
from  the  conduct  of  the  people  of  England 
on  some  remarlcable  occasions ;  but  the 
principles  and  maxims  on  which  their  gov- 
•mment  ts  constituted  are  widely  different 
from  those  of  ours."  It  appears,  therefore, 
that  Wilson,  and  those  who  thought  like  Wil- 
son, felt  sure  that  the  spirit  of  liberty 
«auld  ho  tmsted,  and  that  Its  ideals  would 
be  represented,  not  debased,  by  legislation. 
Henry  and  those  who  believed  as  he  did 
would  take  no  ehaoees.  Ilieir  predomi- 
nant political  Impulse  was  distrust  of 
power,  and  they  insisted  on  constitution- 
al limitations  against  its  ^use.  But 
•oro^  they  Intended  more  than  to  raster  a 


fear  of  the  forms  of  abuse  that  went  out  of 
practioa  with  the  Stuarts.  Surely,  their 
jealousy  of  power  had  a  saner  jastification 
than  that.  They  were  men  of  action,  prae- 
tlcal  and  sagacious,  not  beset  with  vain 
imagining,  and  it  must  have  come  to  tbem 
that  there  could  be  exercises  of  cruelty  by 
laws  other  than  those  which  inflicted  bodily 
pain  or  mutilation.  With  power  in  a  legis- 
lature great,  if  not  imlimlted,  to  g^ve  crimi- 
nal character  to  the  actions  of  men, 
with  power  unlimited  to  Sx  terms  of 
imprisonment  with  what  accompaniments 
they  might,  what  moie  potent  instrument  » 
of  oruelty'eould  be  put  into  the  hands  of  ■ 
power!  And  it  was  believed  that  power 
might  be  tempted  to  cruelty.  This  was  tha 
motive  of  the  clause,  and  if  we  are  to  attrib- 
ute an  intelligent  providence  to  Its  advo- 
cates we  cannot  think  that  it  was  intended 
to  prohibit  only  practices  like  the  Stuarts, 
or  to  prevent  only  an  exact  repetition  of  bia- 
tory.  We  cannot  think  that  the  possiUlI^ 
of  a  coercive  cruelty  being  exercised  through 
other  forms  of  punishment  was  overlooked. 
We  say  "coercive  cruelty,"  because  there 
was  more  to  be  considered  than  the  ordi- 
nary criminal  laws.  Cruel^  might  beeoma 
an  instrument  of  tyranny ;  of  zeal  for  a  p«r- 
pose,   either   honest   or   sinister. 

Legislation,  both  statutory  and  eonstitn- 
tional,  is  enacted,  it  is  true,  from  an  ex- 
perience of  evils  but  its  general  language 
should  not,  therefore,  be  necessarily  confined 
to  the  form  that  eril  had  theretofore  taken. 
Time  works  changes,  brings  into  existence 
new  conditions  and  purposes.  Therefore  a 
principle,  to  be  vital,  must  lie  capable  of 
wider  application  tlian  the  miechief  which 
gave  it  birth.  This  Is  peculiarly  true  of  con- 
stitutions. They  are  not  ephemeral  enact- 
ments, designed  to  meet  passing  occasions. 
Thay  are,  to  use  the  words  of  Chief  Justioe 
Marshall,  "designed  to  approach  immortal- 
ity as  nearly  human  institutions  can  ap- 
proach it."  The  future  is  their  care,  and 
provision  for  events  of  good  and  bad  ten- 
dencies of  which  no  prophecy  can  be  made. 
In  the  application  of  a  constitution,  there- 
fore, our  contemplation  cannot  be  only  of 
what  baa  been,  but  of  what  may  be.  Under 
any  other  rule  a  oonstitution  would  indeed 
be  as  easy  of  application  as  it  would  he  de- 
ficient in  efficacy  and  power.  Its  general 
principles  would  have  little  value,  and  be 
converted  by  precedent  into  impotent  and 
lifeless  formulas.  Rights  declared  in  words 
might  be  lost  in  reality.  And  this  has  beau 
recognized.  The  meaning  and  ritality  of 
the  Constitution  have  developed  against  nar* 
row  and  restrictive  construction.  There  U 
an  example  of  this  In  Cummlngs  t.  Mi*. 
Bouri,  4  Wall.  277,  18  L.  ed.  8H,  whan  tha 
prohibition  against  e«  pott  facto  lawa  wM 
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Jj  flTSB   «   man   (Stendve    application    than 

•  wbat  a  minority  of  thia  court*  thought  had 
b««n  given  In  Calder  r.  Bull,  3  Dall.  386,  1 
L.  ed.  MS.  See  also  Ex  parte  Garland,  i 
Wall.  333,  18  L.  ed,  368.  The  construction 
of  the  14th  Amendnteat  is  alio  an  srample, 
for  It  is  one  of  the  liniita,tioDa  of  the  Con- 
BtltutioD.  In  a  not  unthoughtful  opinion,  Ur. 
Justice  Miller  eipreased  great  doubt  wheth- 
er that  Amendment  would  ever  be  held  as 
being  directed  against  an;  action  of  a  state 
which  did  not  disortminate  "against  the  ne- 
groes aa  a  class,  or  on  account  of  their 
race."  Slaughter  House  Cases,  16  Wall. 
86,  81,  21  L.  ed.  3M,  410.  To  what  extent 
the  Ainendmant  has  expanded  beyond  that 
limitation  need  not  be  instanced. 

niere  are  many  illustrations  of  resistance 
to  narrow  constructions  of  the  grants  of 
power  to  the  national  government.  One 
only  need  be  noticed,  and  we  select  it  be- 
eause  It  was  made  against  a  power  which, 
more  than  auy  other,  is  kept  present  to  our 
ininds  In  visible  and  effective  action.  We 
mean  the  power  over  interstate  commerce. 
This  power  was  deduced  from  the  eleven 
simple  words, — ^'to  regulate  commerce  with 
foreign  nations  and  among  the  several 
■tatei."  The  judgment  which  established  it 
was  pronounced  by  Chief  Justice  Marsliall 
(Qibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23), 
and  reversed  a  judgment  of  Chancellor  Kent, 
jnstilled,  as  that  celebrated  jurist  sup- 
posed, 1^  8  legislative  practice  of  fourteen 
years,  and  fortified  by  the  opinions  of  men 
familiar  with  the  discussions  which  had  at- 
tended the  adoption  of  the  Constitution. 
Persuaded  by  such  eons  i  derations  the 
learned  chancellor  confidently  decided  that 
the  oongreBEional  power  related  to  "external, 
not  to  Internal,  commerce,"  and  adjudged 
that,  under  an  act  of  the  state  of  New  York, 
UvingstoD  and  Fulton  had  the  exclusive 
right  of  ueing  steamboats  upon  all  of  t)ie 
navigable  waters  of  tlie  state.  The  strength 
of  the  reasoning  was  not  underrated.  It 
was  supported,  it  was  said,  "by  great  names, 
by  names  which  have  all  the  titles  to  eon- 
■ideratton  that  virtue,  intelligence,  and  of- 
fice can  bestow."  The  narrow  construction, 
however,  did  not  prevail,  and  the  propriety 
of  the  arguments  upon  which  It  was  based 
^  was  questioned.  It  wae  said,  In  effect,  that 
>?  they  supported  a  oonstruction  which  "would 

•  eripple  the'govemment  and  render  It  un- 
equal to  the  objects  for  which  it  was  de- 
clared to  be  instituted,  and  to  which  the 
powers  given,  aa  fairly  understood,  render 
it  competent." 

But  general  discussion  we  need  not  far- 
ther pursue.  We  may  rely  on  the  conditions 
which  existed  when  the  Constitution  was 
adopted.  As  we  have  seen,  it  was  the 
thought  of  Story,  Indeed,  it  must  come  to  s 


less  trained  reflection  than  his,  that  govern- 
ment by  the  people.  Instituted  by  the  Consti- 
tution, would  no  imitate  the  conduct  of  ar- 
bitrary monarehs.  The  abuse  of  power 
might,  indeed,  he  apprehended,  but  not  that 
It  would  be  manifested  in  provisious  or 
practices  which  would  shock  the  sensibili- 

Cooley,  in  his  "Constitutional  Limita- 
tions," apparently  in  a  struggle  between  the 
effect  to  be  given  to  ancient  examples  and 
the  inconaequenoe  of  a  dread  of  them  in 
these  enlightened  times,  is  not  very  clear  or 
decisive.  He  hesitates  to  advance  definite 
views,  and  expresses  the  "difDcnIly  of  deter- 
mining precisely  what  is  meant  by  cruel 
and  unusual  punishment."  It  was  probable, 
however,  he  says,  that  "any  punishment  de- 
clared by  statute  tor  an  offense  which  wna 
punishable  in  the  same  way  at  common  law 
could  not  be  r^arded  as  cruel  or  unusual. 
In  a  conetitutional  sense."  And  he  saye  fur- 
ther that  "probably  any  new  statutory  of- 
fense may  be  punished  to  the  eatent  [italiea 
ours]  and  in  the  mode  permitted  by  the 
common  law  for  oHenses  of  a  similar  n*- 

In  the  eases  in  the  state  eourta,  different 
views  of  the  provision  are  taJcen.  In  State 
V.  Driver,  78  N.  C.  423,  427,  it  waa  said  that 
criminal  legislation  and  its  administration 
are  so  uniformly  humane  that  there  is  sel- 
dom occasion  for  complaint  In  that  ease, 
a  sentence  of  the  defendant  for  assault  and 
battery  upon  his  wife  was  imprisonment  in 
the  county  jail  for  five  years,  and  at  the  ex- 
piration, thereof  to  give  security  to  keep  the 
peace  for  five,  in  the  sum  of  $500,  with  sure- 
ties, was  held  to  be  cruel  and  unusual.  To 
sustain  ita  judgment,  the  court  said  that  the 
prohibition  against  cruel  and  unusual  pun-  ^ 
ishment  was  not  "intended  to  warn  against  ^ 
merely  erratio'modes  of  punishment  or  tor-  ■ 
ture,  but  applied  expressly  to  lujl,'  'fines' 
and  'puniahmenta.' "  It  was  also  said  that 
"the  earliest  application  of  the  prcrision  In 
England  was  in  1889,  the  first  year  after  the 
adoption  of  the  BUI  of  Rights  in  1BS8,  to 
avoid  an  excessive  pecuniary  fine  Imposed 
upon  Lord  Devonshire  by  the  court  of  King's 
bench.  11  How.  St.  Tr.  13M."  Lord  Devon- 
shire waa  fined  $  30,000  for  an  assault  and 
battery  upon  Colonel  Culpepper,  and  the 
House  of  Lords,  In  reviewing  the  eaae,  took 
the  opinion  of  the  law  Lords,  and  decided 
that  the  fine  "waa  excessive  and  exorbitant, 
against  Magna  Charta,  the  common  right  of 
the  subject,  and  the  law  of  the  land."  Oth- 
er cases  have  given  a  narrower  eonstrucUon, 
feeling  eonstrained  thereto  by  the  ineldencM 
of  history. 

In  Hobbs  V.  State,  1S3  Ind.  404. 18  LJLA. 
774,  32  N.  E.  1019,  the  supreme  court  of  In- 
diana expressed  the  opinion  that  tha  pro- 
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vision  dU  not  apptf  to  ptulahment  by  "fine 
or  ImprlBonment  or  both,  but  Bueh  as  that 
InSLoted  at  the  whipping  post,  in  the  pil- 
\oTj,  burning  At  the  etaJu,  I>reaking  on  the 
wheel."  etc. 

It  was  further  said:  "The  word,  accord- 
ing to  madam  interpretation,  doea  not  af- 
fect Ic^slation  providing  imprisonment  for 
life  or  for  years,  or  the  death  penalty  by 
hanging  or  electrocution.  If  it  did,  our  tawa 
for  the  pnnialunent  of  crime  would  give  no 
•ecurity  to  the  oitiien."  That  conclusion 
certainly  would  not  follow,  and  its  expree- 
•ion  can  only  be  explained  by  the  impatience 
the  court  exhibited  at  the  contention  in 
that  case,  which  attaclced  a  sentence  of  two 
years'  imprisonment  in  the  state  prison  for 
aombining  to  assault,  beat,  and  bruise  a  man 
in  tie  nighttime.  Indeed,  the  oourt  ven- 
tured the  inquiry  "whether,  in  this  country, 
at  the  close  of  Uie  nineteenth  century,"  the 
proviaion  was  "not  obsolete,"  except  as  an 
admonition  to  the  oourts  "against  the  in- 
fiiction  of  punishment  so  severe  as  not  to 
■fit  the  crime.'"  In  other  words,  that  it  had 
oeas«d  to  be  a  restraint  upon  l^slatures, 
k  nnd  had  become  an  admooition  only  to  the 
C  SMirta  not  to  abuse  the  discretion  which 
sgnight'be  Intrusted  to  them.  Other  cases 
might  be  eited  in  illustration,  soma  looking 
backwards  for  examples  by  which  to  fix  the 
meaning  of  the  clause;  others  giving  a  more 
expansive  and  vital  eh&racter  to  the  provi- 
sion, such  as  the  President  of  the  United 
States  thought  it  possessed,  and  admonished 
the  Philippine  Commission  that  It  possessed 
as  "essential  [with  other  rights]to  the  rule 
of  law  and  the  maintenance  of  individual 
treedom." 

An  (octended  review  of  the  eases  In  the 
state  conrta,  interpreting  their  respective 
eonatitnUons,  we  will  not  make.  It  may 
be  said  of  all  of  them  that  there  was  not 
such  challenge  to  the  import  and  oonse- 
qoenoe  of  the  inhibition  of  eruel  and  unusual 
punishments  as  the  law  under  consideration 
presents.  It  has  no  fellow  in  American  leg- 
islation. Let  us  remember  that  it  has  come 
to  ns  from  a  government  of  a  different  form 
and  genius  from  ours.  It  is  eruel  in  its 
txoesB  of  imprisonment  and  that  which  ac- 
•ompaniea  and  follows  imprisonment  It  is 
vnusual  in  its  character.  Its  punishments 
some  under  the  condemnation  of  the  Bill  of 
Bights,  both  on  account  of  their  degree  and 
kind.  And  they  would  have  those  bod  at- 
trlbutos  even  if  they  were  found  in  a  Fed- 
eral enacbnent,  and  not  taken  from  an 
alien  source. 

Many  of  the  state  cases  which  have  been 
brought  to  our  attention  require  no  com- 
ment. They  are  based  upon  sentences  of 
oourts,  not  upon  the  constitutional  validi^ 
•f  laws.     Tie  contentions  in  other  eases 


vary  in  merit  and  In  tbdr  JusUflcation  of 
serious  consideration.  We  have  seen  what 
the  contention  was  in  Hobbs  v.  State,  supra. 
In  others,  however,  there  was  more  induce- 
ment to  an  historical  inquiry.  In  Com.  v. 
Wjatt,  0  Eand.  (Va.)  BM,  the  whipping 
post  had  to  be  justified  and  was  justified. 
In  comparison  with  the  "barbarities  of 
quartering,  hanging  in  chains,  castration, 
etc.,"  it  was  easily  reduced  to  in signi Seance. 
The  court  in  the  latter  case  pronounced  it 
"odious,  but  not  unusual."  Other  cases 
have  seen  something  more  than  odiousness 
in  it,  and  have  regarded  it  as  one  of  the 
forbidden  punishments.  It  is  certainly  as  ^ 
odious  as  the  pillory,  and  the  lattor  has  ^ 
been*  pronounced  to  be  within  the  prohibl*  * 
tory  clause.  Whipping  was  also  sustained 
in  Footo  v.  State  (16S2)  63  Md.  2S4,  as  a 
punishment  for  wife  beating.  And,  it  may 
be,  in  Aldridge  v.  Com.  2  Va.  Gas.  447.  The 
law  considered  was  one  punishing  free  ne- 
groes and  mulattoes  for  grand  larceny.  Un> 
der  the  law,  a  free  person  of  color  could  be 
condemned  to  be  sold  as  a  stave,  and  trans- 
portod  and  banished  beyond  the  limits  of 
the  United  States.  Such  was  the  judgment 
pronounced  on  the  defendant  by  the  trial 
court,  and,  in  addition,  thirty-nine  stripes 
on  his  bare  back.  The  judgment  was  held 
valid  on  the  ground  that  the  Bill  of  lUghto 
of  the  state  was  "never  designed  to  control 
the  legislative  right  to  determine  ad  liMttmi 
upon  the  adequacy  of  punishment,  but  is 
merely  applicable  to  the  modes  of  punish- 
ment" Cooley,  in  his  Constitutional  Lim- 
itotions,  says  that  it  may  be  well  doubtod 
If  the  right  exist  "to  establish  the  whip- 
ping post  and  the  pillory  in  states  where 
they  were  never  recognised  as  instruments 
of  punishment,  or  in  states  whose  constitu- 
tions, revised  sinoe  public  opinion  had  ban* 
ished  them,  have  forbidden  cruel  and  nn- 
usuol  punishment"  [Tth  ed.  p.  472.]  The 
clause  of  the  Constitution,  in  the  opinioa 
of  the  learned  eommentotors,  may  be  there- 
fore progressive,  and  is  not  fastened  to  the 
obsolete,  but  may  acquire  meaning  as  pub- 
lic opinion  beoomea  enlightened  by  a  hu< 
mane  justice.  See  Ex  parte  Wilson,  114  U. 
S.  417,  427,  2g  L.  ed.  S9,  92,  S  Sup.  Ct  Kep. 
936;  Iifackin  v.  United  States,  117  U.  B.  S48, 
350,  29  L.  ed.  OOB,  BIO,  8  Sup.  Ot  Rep.  777. 

In  Hobbs  V.  State,  supra,  end  In  other 
cases,  prominence  is  given  to  the  power  of 
the  legislature  te  define  crimes  and  their 
punishment  We  concede  the  power  in  most 
of  ite  exereisea.  We  disclaim  the  right  to 
assert  a  judgment  against  that  of  the  1^ 
islature,  of  the  expediency  of  the  laws,  or  the 
right  to  oppose  the  judicial  power  to  the 
legislative  power  to  define  crimes  and  fix 
their  punishment,  unless  that  power  encoun- 
ters In  Ite  exercise  a  constitutional  prohibl- 
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tion.  In  raeh  eua,  not  our  discretion,  but 
our  legal  duty,  strictly  defined  and  impera- 
Q  tive  in  its  direction,  ii  invoked.  Thoa  th« 
>j  legislative  power  is  brought  to  the  jndg- 
•  ment  of  a,  power  superior  to  it  for  the'iD- 
■tant.  And  for  the  proper  eieroiae  of  such 
power  there  must  be  a  comprehension  of  all 
that  the  legislature  did  or  could  take  into 
account, — that  is,  a  consideration  of  the 
mischief  and  the  remedj.  However,  there 
is  a  certain  subordination  of  the  judiciary 
to  the  legislature.  The  function  of  the  leg- 
islature is  primary,  its  exercise  fortiQed  by 
praaumptions  of  right  OJid  legality,  and  is 
not  to  be  interfered  with  lightly,  nor  by  any 
Judicial  conception  of  its  wisdom  or  pro- 
priety. They  have  no  limitation,  we  repeat, 
tnit  constitutional  ones,  and  what  those  are 
the  judiciary  must  judge.  We  have  ex- 
jrenied  these  elementoij  truths  to  avoid 
the  Misapprehension  that  we  do  not  recog- 
nlxe  to  the  fullest  the  wide  range  of  power 
ithat  the  l^slature  possesses  to  adapt  ita 
penal  laws  to  conditions  as  they  may  exist, 
wnd  punish  the  erlmei  of  men  according  to 
their  forms  and  frequency.  We  do  not  in- 
tend in  this  opinion  to  express  anything 
that  contravenes  those  propositions. 

Our  meaning  may  be  illustrated.  For  in- 
stance, in  Territory  v.  Ketchum,  10  N.  M. 
718,  6S  L.R.A.  90,  65  Pac.  189,  a  case  that 
hoa  been  brought  to  our  attention  as  antag~ 
oaistie  to  our  views  of  cruel  and  unusual 
punishments,  a.  statute  was  sustained  which 
Imposed  the  penalty  at  death  upon  any  per- 
•on  who  should  make  an  assault  upon  any 
railroad  train,  car,  or  locomotive,  for  the 
pmrpoee  and  with  the  intent  to  commit  mur- 
der, robbery,  or  other  felony  upon  a  passen- 
ger or  empl^^ee,  express  messenger  or  mail 
agent.  The  supreme  oourt  of  the  territory 
discussed  the  purpose  of  the  8th  Amend- 
ment, and  expresoed  views  opposed  to  those 
we  announce  in  this  opinion,  but  finally 
rested  its  decision  upon  the  conditions  which 
existed  in  the  territory,  and  the  circum- 
stances of  terror  and  danger  which  accom- 
panied the  crime  denounced.  So,  also,  may 
we  mention  tbe  Ic^slatlon  of  some  of  the 
•tates,  enlarging  the  common-law  definition 
of  burglary,  and  dividing  it  into  degrees, 
fixing  a  severer  punishment  for  that  com- 
mitted in  the  nighttime  from  that  commit- 
ted in  the  daytime,  and  for  arson  of  build- 
ings in  which  human  beings  may  be  from 
arson  of  buildings  which  may  be  'vacant. 
In  all  such  cases  there  is  something  more  to 
give  character  and  degree  to  the  crimes  than 
tbe  eeeking  of  a  felonious  gain,  and  it  may 
liroperly  become  an  element  in  tbe  measure 
<i  llHir  punishment 

VMn  this  eomment  we  turn  back  to  the 
IftW  in  oontroveny.    Its  character  and  the 
t  may  be  illustrated  by 


examples  even  better  than  It  can  be  repre- 
sented by  words.  There  are  degrees  of  homi- 
cide that  are  not  punished  to  severely,  nor 
are  the  following  crimes:  misprision  of  trea- 
son, inciting  rebellion,  conspiracy  to  destroy 
the  government  by  force,  recruiting  soldiers 
in  the  United  SUtea  to  fight  against  the 
United  States,  forgeiy  of  letters  patent,  for- 
gery of  bonds  and  other  instruments  for  the 
purpose  of  defrauding  the  United  States, 
robbery,  larceny,  and  other  crimes.  Sectioa 
Sd  of  the  Penal  Laws  of  the  United  States, 
OS  revised  and  amended  by  the  act  of  Con- 
gress of  March  4,  1909  (35  Stat,  at  L.  I0S8, 
chap.  321,  U.  S.  Comp.  Stat  Supp.  1909,  p. 
1391),  provides  that  any  person  charged 
with  the  payment  of  any  appropriation  made 
by  Congress,  who  shall  pay  to  any  clerk  or 
other  employee  of  the  United  States  a  sum 
less  than  that  provided  by  law,  and  require 
a  receipt  for  a  sum  greater  than  that  paid 
to  and  received  by  him,  shall  be  guilty  of 
embezzlement,  and  shall  be  fined  in  double 
the  amount  so  withheld,  and  imprisoned  not 
more  than  two  years.  The  offense  described 
has  similarity  to  the  offense  tor  which 
Weems  was  convicted,  but  the  punishment 
provided  for  it  is  in  great  contrast  to  the 
penalties  of  oadena  temporal  and  its  "acces- 
sories." If  we  turn  to  the  legislation  of 
the  Philippine  Commission  we  find  tbat  in- 
stead of  the  penalties  of  cadena  temporal, 
medium  degree  (fourteen  years,  eight 
months,  and  one  day,  to  seventeen  years  and 
four  months,  with  fine  and  "accessories"), 
to  oadena  perpefwa,  fixed  by  the  Spanish 
Penal  Code  for  tbe  falsification  of  bank 
notes  and  other  instruments  authorized  by 
tbe  law  of  the  kingdom,  it  is  provided  that 
the  forgery  of  or  counterfeiting  the  obliga^ 
tions  or  securities  of  the  United  States  or 
of  the  Philippine  Islands  shall  be  punished 
by  a  fine  of  not  more  than  10,000  pesos  and  £ 
by  imprisonment  of  not  more  than'flfteen  ^ 
years.  In  other  words,  the  highest  punish- 
ment possible  tor  a  crime  which  may  cause 
the  loss  of  many  thousand  of  dollars,  and 
to  prevent  which  the  duty  of  the  stats 
should  be  as  eager  as  to  prevent  the  perver- 
sion of  truth  in  a  public  document,  is  not 
greater  than  that  which  may  be  imposed  for 
falsi^ng  a  single  item  of  a  public  aceount. 
And  this  contrast  shows  more  than  differ^ 
ent  exercises  of  legislative  judgment  It  is 
greater  than  tbat  It  condemns  the  sentence 
in  this  cose  as  cmel  and  unusnaL  It  ex- 
hibits a  difference  between  unrestrained 
power  and  that  which  is  exercised  under  the 
spirit  of  eonstitntional  limitations  formed 
to  establish  justice.  The  state  thereby  suf- 
fers nothing  and  loses  no  power.  The  pur- 
pose of  punishment  is  fulfilled,  crime  is  re- 
pressed by  penalties  of  just,  not  torment- 
ing, severity,  its  repetition  is  prevented,  and 
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iap%  la  flTCti  to  the  nfonnatioii  of  the 

It  is  augguted  th&t  tha  provlsioii  for  im- 
prUoDinent  m  tha  Fbilippina  Code  ii  separa- 
ble from  the  acoeMorj  punishment,  and  that 
the  lattar  maj  be  deolared  illegal,  leaving 
the  lormer  to  have  applioation.  United 
BUtea  T.  Pridgeou,  163  U.  S.  4B,  38  L.  ed. 
631,  14  Sup.  CL  Rep.  746,  ie  referred  to. 
The  propoaitioD  decided  in  that  ease  waa 
that  "where  a  court  baa  jurisdiction  of  tha 
peraon  and  of  the  offenae,  the  impoaition  of 
a  sentence  in  excess  of  what  the  law  per- 
mits do«a  Dot  render  the  legal  or  author- 
bad  portion  of  tbe  sentence  void,  but  only 
leaves  aueh  portion  of  the  sentence  as  may 
be  ia  excess  open  to  question  and  attack." 
This  proposition  is  not  applicable  to  the 
ease  at  bar.  Hie  imprisonment  and  the 
accessories  vara  in  accordance  with  the  law. 
Ih^  were  not  in  excess  of  it,  but  were  pos- 
itively required  by  it  It  is  provided  in  ar- 
ticle IDS,  as  we  have  seen,  that  those  sen- 
tenced to  oadena  (emporal  ahall  labor  for 
tbe  benefit  of  the  state;  ahall  always  carry 
a  chain  at  the  ankle,  hanging  from  tbe 
wrist;  shall  be  employod  at  hard  and  pain- 
ful labor;  shall  receive  no  assiatance  what- 
aoever  from  without  tbe  penal  inatitutions. 
And  it  la  provided  in  article  56  that  tbe 
penalty  of  oadena  temporat  shall  include  tha 
aecesaoiy  penalties. 
^  In  Be  Graham,  138  U.  S.  461,  34  L.  ed. 
ts  lOBl,  11  Sup.  CL  Rep.  163,  it  was  recognized 
•  to  be  "tbe'general  rule  that  a  judgment 
rendered  by  a  court  in  a  criminal  case  mnat 
•onform  strictly  to  the  atatute,  and  that 
any  variation  from  its  provisions,  either  In 
the  character  or  the  extent  of  puniahroent 
Inflicted,  rendere  tbe  Judgment  absolutely 
Tcrid."  In  Ex  parte  Karstendick,  93  U.  S. 
SB6,  3»,  23  L.  ed.  889,  890,  it  was  said: 
"In  eases  where  the  statut«  makes  hard  la- 
bor a  part  of  the  puniabment,  It  is  impera- 
tive upon  the  court  to  include  that  in  Ite 
sentanoa."  A  similar  view  was  expressed 
in  Re  HilU,  135  U.  S.  283,  266,  84  L.  ad. 
107,  108,  10  Sup.  Ct.  Rap.  762.  It  was  reo- 
ognlsad  in  United  Stataa  *.  Pridgeon  and 
the  eases  qnot«d  which  sustained  it. 

The  Philippine  Code  unites  the  penalties 
of  oodana  tomporol,  principal  and  acceasory, 
and  it  is  not  in  our  power  to  separate  them, 
even  if  they  are  separable,  unless  their  in- 
dependence is  suob  that  we  can  say  that 
their  nnlon  waa  not  made  Imparative  by 
tbe  l^slature.  Employera'  Liability  Cases 
(Hovrard  v.  lUInoia  C.  R.  Co.]  207  D.  S. 
40$,  52  L.  ed.  eS7,  28  Sup.  Ct.  Rep.  141. 
TUs  aertaiuly  cannot  be  said  of  tbe  Phil- 
ippine Coda,  as  a  Spanish  enactment,  and 
tlw  order  putting  it  into  effect  in  the  islands 
did  not  attempt  to  destroy  the  unil^  of  ita 
provisions  or  tbe  effect  of  tbat  unity.    In 


other  words,  it  waa  pnt  into  force  as  it  ex- 
iBt«d,  with  all  ite  provisions  dependent.  Wa 
cannot,  therefore,  declare  them  separable. 

It  follows  from  these  views  that,  even  if 
the  minimum  penalty  of  oadena  temporal 
had  lieen  imposed,  it  would  liave  been  re- 
pugnant to  the  Bill  of  Righte.  In  other 
word*,  the  fault  is  in  tbe  law;  and,  as  wa 
are  pointed  to  no  other  under  which  a  sen- 
tence can  be  imposed,  the  judgment  must  be 
reversed,  with  directions  to  dismiss  the  pro- 
ceedings. 

So  ordered. 


Mr.  Justice  Lnrton,  not  being  a  mem- 
ber of  tbe  court  when  this  caee  was  argued, 
took  DO  part  in  ita  decision. 

Hr.  Justice  White,  dissenting; 
The  Philippine  law  made  crimina)  the  ^ 
entry  in  a  public  record  by  a  public  ofBcial  * 
of  a  Icnowinglj  false  stetemenL  Tbe'pun-  • 
ishment  prescribed  for  violating  this  law 
waa  One  and  imprisonment  in  a  penal  insti- 
tution at  bard  and  painful  labor  for  a  pe- 
riod ranging  from  twelve  years  and  a  day 
to  twenty  years,  tbe  prisoner  being  sub- 
jected, as  accessories  to  the  main  punish- 
ment, to  carrying  during  his  imprisonment 
a  chain  at  tiie  ankle,  hanging  fr<Hn  the 
wrist,  deprivation  during  the  term  of  im- 
prisoimient  of  civil  ri^te,  and  subjection^ 
besides,  to  perpetual  disqualification  to  en- 
joy political  rights,  hold  office,  ete.,  and, 
after  discharge,  to  the  surveillance  erf  tha- 
authorities.  The  plaintiff  in  error,  having 
been  convicted  of  a  violation  of  this  law, 
was  sentenced  to  pay  a  small  Sne  and  to- 
undergo  imprisonment  for  fifteen  year^ 
with  tlie  resulting  accessory  pwiishment* 
above  referred  to.  Neither  at  the  trial  in 
the  court  of  first  instance  w>r  in  tha  ■«- 
preme  court  of  the  Philippine  Islands  waa 
any  question  raised  concerning  the  repug- 
nancy of  the  statute  defining  the  crime  and 
fixing  ite  punishment  to  the  provision  of  the 
Philippine  Bill  of  Rights,  forbidding  cruel 
and  unusual  punishment  Indeed,  no  ques- 
tion on  that  subject  was  even  Indirectly 
referred  to  in  the  assignments  of  error  filed 
the  court  below  for  the  purpose  of  this 
writ  of  error.  In  the  brief  of  counsel,  how- 
ever. In  this  court,  the  contentfen  was  made 
that  the  sentence  was  void,  because  tha 
term  of  imprisonment  waa  a  cruel  knd  ui^ 
usual  one,  and  therefore  repugnant  to  tha 
~lill  of  Righte.  Deeming  this  contention  to- 
be  of  such  supreme  importence  as  to  re- 
quire it  to  be  passed  upon,  although  not 
raised  below,  the  eourt  now  2ioIds  Uiat  tha- 
ttatute,  because  of  tbe  punishment  which, 
it  prescribes,  was  repugnant  to  the  Bill  of 
Righte,  and  therefore  void,  and  for  this  raai- 
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•on   alona   rererM*   uid   remiinda   with   di- 
nctiont  to  discharge. 

Th«  Philippine  Bill  of  Bights,  wliich  ii 
aoutnied  and  applied,  is  identical  with  the 
oniel  Bud  unuaual  puniahment  clause  of  the 
8th  Amendment.  Because  of  this  identity 
it  is  now  decided  that  it  is  necessary  to  give 
to  the  Philippine  Bill  of  Rights  the  mean- 
ing properly  attributable  to  the  provision 
^  on  the  same  subject  found  in  the  Sth  Amend- 
B  ment,  as,  in  using  the  language  of  that 
■  Amendment  in  the  statute,  it  is  to  be'pre- 
iumed  that  Congress  intended  to  give  to  the 
words  their  eonstitutional  significance.  The 
ruling  now  made,  therefore,  is  an  interpre- 
tation of  the  Sth  Amendment,  and  announces 
the  limitation  which  that  Amendment  im- 
poses on  Congress  when  ezercleing  its  leg- 
islative authority  to  define  and  punish 
crime.  The  great  importance  of  the  deci- 
sion i*  hence  obvious. 

Of  eonrse,  in  every  ease  where  punish- 
ment is  iuQicted  for  the  commission  of 
erime,  it  the  au&ering  of  the  punishment 
bjr  the  wrongdoer  b«  alone  regarded,  the 
sense  of  compassion  aroused  would  mislead 
and  render  the  performance  of  judicial  duty 
impossible.  And  it  is  to  be  conceded  that 
this  natural  oonfliet  between  the  sense  of 
commiseration  end  the  commands  of  duty 
is  augmented  when  the  nature  of  the  erime 
defined  by  tbe  Philippine  law  and  the  pun- 
ishment which  that  law  prescribes  are  only 
abstractly  considered,  since  the  impression 
is  at  once  produced  that  the  legislative  au- 
thority has  been  severely  exerted.  I  say 
only  abstractly  considered,  because  the  first 
impression  produced  by  the  merely  abstract 
view  of  the  subject  is  met  by  the  admoni- 
tion tliat  tbe  duty  of  defining  and  punish- 
ing crime  has  never,  in  any  civilized  coun- 
try, been  exerted  upon  mere  abstract  con- 
siderations of  the  inherent  nature  of  the 
crime  punished,  but  has  alnafs  involved  the 
most  practical  consideration  of  tbe  tendency 
at  a  particular  time  to  commit  certain 
flrimes,  of  the  difflcul^  of  repressing  the 
same,  and  of  how  far  it  is  necessary  to  im- 
pose stem  remedies  to  prevent  the  oommis- 
■ioD  of  such  crimes.  And,  of  course,  as 
these  considerations  involve  the  necessity 
for  a  familiarity  with  local  conditions  in 
the  Philippine  Islands  which  T  do  not  pos- 
sess, such  want  of  knowledge  at  once  ad- 
ditionally admonishes  me  of  the  wrong  to 
arise  from  forming  a  judgment  upon  in- 
mnicient  data,  or  without  a  knowledge  of 
tbe  subject-matter  upon  which  the  judg- 
ment is  to  be  exerted.  Strength,  indeed,  is 
added  to  this  last  suggestion  by  tbe  fact 
that  no  question  concerning  the  subject  was 
raised  in  the  courts  below  or  there  conaid- 
•red;  and  therefore  no  opportunity  was  af- 
forded those  courts,  presumably,  at  least, 


relatively  familiar  wltli  tlu  local*  eondi-  • 
tions,  to  express  their  views  as  to  the  con- 
siderations which  may  have  led  to  the  pre- 
scribing of  the  punishment  in  question. 
Turning  aside,  therefore,  from  mere  emo- 
tional tendencies,  and  guiding  my  judgment 
alone  by  the  aid  of  tbe  reason  at  my  com- 
mand, I  am  unable  to  agree  with  the  rul- 
ing of  the  court.  Aa,  in  my  opinion,  that 
ruling  rests  upon  an  interpretation  of  the 
cruel  and  unusual  punishment  clause  of  tha 
8tb  Amendment,  never  before  announced, 
which  is  repugnant  to  the  natural  import 
of  the  language  employed  in  the  clause,  and 
which  interpretation  curtails  tbe  legisla- 
tive power  of  Congress  to  define  and  pun- 
ish crime  by  asserting  a  right  of  judicial 
supervision  over  the  exertion  of  that  power, 
in  disr^^d  of  the  distinction  between  th* 
legislative  and  judicial  department  of  tb» 
government,  I  deem  it  my  duty  to  dlsaenl 
and  state  my  reaaona. 

To  perform  this  dnfy  requires  at  the  out- 
set a  precise  statement  of  the  construction 
given  by  the  ruling  now  made  to  the  pro- 
vision of  tbe  Sth  Amendment.  My  inabil- 
ity to  do  this  must,  however,  be  confessed, 
b^use  I  find  it  impossible  to  fix  with  pre- 
cision the  meaning  which  the  court  gives  to 
that  provision.  Not  for  the  purpose  of 
criticizing,  but  solely  in  order  to  indicate 
my  perplexity  on  the  subject,  tbe  reasons 
for  my  doubt  are  briefiy  given.  Tlius,  to 
my  mind,  it  appears  as  follows:  First. 
Tliat  the  court  interpreta  tbe  inbibitioD 
against  cruel  and  unusual  punishment  aa 
imposing  upon  Congress  the  duty  of  pro- 
portioning punishment  according  to  the  na- 
ture of  the  crime,  and  easts  upon  the  ju- 
diciary the  duty  of  determining  whether 
punishment*  have  been  properly  appor- 
tioned in  a  particular  statute,  and  if  not, 
to  decline  to  enforce  it.  This  seems  to  me 
to  be  the  case,  because  of  the  reference  made 
by  the  court  to  tbe  barahnesa  of  the  prin- 
cipal punishment  (imprisonment],  and  its 
comments  as  to  what  it  deems  to  be  the 
severity,  i(  not  inhumanity,  of  the  accesso- 
ries which  result  from  or  accompany  it, 
and  tbe  declaration  in  subetance  that  these 
things  ofi'end  against  the  just  principle  of 
proportioning  punishment  to  the  nature  of  ^ 
the  crime  punished,  stated  to  be  a  <| 
fundamental  precept  of  justice  and  of  • 
American  criminal  law.  ^lat  this  is  the 
view  now  upheld,  it  seems  to  me,  Is  addi- 
tionally demonstrated  by  the  fact  that  the 
punishment  for  the  crime  in  question,  as 
imposed  by  the  Philippine  law,  is  compared 
with  other  Philippine  punishments  for 
crimes  deemed  to  be  less  heinous,  and  the 
conclusion  is  deduced  that  this  fact,  in  and 
of  itself,  serves  to  establish  that  the  pun- 
ishment imposed  in  this  ease  ia  an  exertioa 
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e(  nnrartr^nad  power,  eondemned  b;  the : 
•nwl  uid  unnsntJ  pimishmeDt  elaiue. 

Second.  Tbkt  this  dvtf  of  appoTtioiuiient 
•ompel*  not  onlj  that  the  lawmokiiig  power 
■hould  ftdeqiiatelj  appartioa  puniihiaciit 
tor  tlie  criiaea  ai  to  which  it  legisIateB,  but 
aUo  further  exacts  that  the  performance 
of  Hm  du^  of  apportioiuneat  must  be  dii- 
eharged  bj  taking  into  view  the  atandardB, 
whether  lenient  or  severe,  existing  in  other 
and  distinct  juriadietlonsj  and  that  a  fail- 
ure to  do  so  authorises  the  courts  to  con- 
sider such  standards  in  their  discretion, 
and  Judge  of  the  validity  of  the  law  ac- 
Bordlngly.  I  say  this  because,  although  the 
Murt  ezpresslf  declares  in  the  opinion, 
when  eoneidering  a  ease  decided  by  the 
Ugbest  court  of  one  of  the  territories  of  the 
United  States,  that  the  legislative  power  to 
define  and  punish  crime  committed  in  a 
terrttorf,  for  the  purpose  of  the  8th  Amend- 
ment, is  separate  and  distinct  from  the  leg- 
islation of  Congress,  yet,  in  testing  the  va- 
lidity of  the  punishment  affixed  by  the  law 
here  in  question,  proceeds  to  measure  it 
not  alone  by  the  Philippine  legislation,  but 
bf  tlw  provisions  of  several  acte  of  Con- 
great  punishing  crime,  and  in  substance  de- 
elarea  such  oDngresBlonaJ  laws  to  be  a  prop- 
■r  standard,  and  in  effect  holds  that  the 
greater  proportionate  punishment  inflicted 
by  the  Philippine  law  over  the  more  lenient 
punishments  prescribed  in  the  laws  of  Con- 
gress establishes  that  the  Philippine  law  is 
repugnant  to  the  8th  Amendment. 

Third.  That  the  cruel  and  unusual  pun- 
ishment clause  of  the  8th  Amendment  con- 
trols not  only  the  exertion  of  legislative 
^  power  as  to  modes  of  punishment,  propor- 

*  tionate  or  otherwise,  but  addresses   iteelf 

•  also  to  the  mainspring  of  the 'legislative 
natives  in  enacting  legislation  punishing 
erima  in  a  particular  case,  and  therefore 
confers  upon  courta  the  power  to  refuse  to 
anforoe  a  particular  law  delSning  and  pun- 
ishing crime,  if,  in  their  opinion,  such  law 
does  not  manifest  tbat  the  lawmaking  pow- 
•r,  in  fixing  the  puaUhment,  was  sufflcient- 
^  impelled  by  a  purpose  to  effect  a  reform- 
ation of  the  criminal.  This  is  said  because 
ttf  the  statements  contained  in  the  opinion 
of  the  court  aa  to  the  le^slative  duty  to 
•hape  kglilation  not  only  with  a  view  to 
punish,  hut  to  reform  the  criminal,  and  the 
inferences  which  I  deduce  that  it  is  con- 
ceived that  the  failure  to  do  so  is  a  viola- 
tion of  constitutional  duty. 

Fourth.  That  the  eruel  and  unusual  pun- 
ishment clause  does  not  merely  limit  the 
legislative  power  to  fix  tbe  punishment  for 
•rime  by  excepting  oat  of  that  authoritr 
Om  right  to  impose  bodily  punisbmente  of 
ft  eruel  kind,  in  the  strict  acceptation  of 
tlioBS  tems,  but  Umite  the  l^slative  dis- 


cretion in  determining  to  what  degree  ef 
severity  an  appropriate  and  usual  mode  of 
punishment  may,  in  a  particular  case,  t»e 
indicted;  and  therefore  endows  the  courte 
with  the  right  to  supervise  tbe  exercise  of 
It^slative  discretion  as  to  tbe  adequacy  of 
punishment,  even  although  resort  is  had 
only  to  authorized  kinds  of  punishment, 
thereby  endowing  tbe  courte  with  the  power 
to  refuse  to  enforce  laws  punishing  crime, 
if,  In  the  Judicial  judgment,  the  l^islative 
branch  of  the  government  has  prescribed 
a  too  severe  punishment. 

Not  being  able  to  assent  to  these,  as  it 
to  me  seems.  In  some  respects  conflicting, 
or,  at  all  events,  widely  divergent,  proposi- 
tions, I  shall  consider  them  all  ••  sanc- 
tioned by  the  interpretation  now  given  to 
the  prohibition  of  the  8th  Amendment,  and 
with  this  oonception  in  mind  shall  consider 
the  BUbjecL 

Before  approaching  the  text  of  the  Sth 
Amendment  to  determine  Ita  true  meaning, 
let  me  brlefiy  point  out  why,  in  my  opin- 
ion, it  cannot  have  the  significance  which  It 
must  receive  to  sustein  the  propositions 
rested  upon  it.  In  the  first  place,  if  it  be 
that  the  lawmaker,  in  defining  and  punish-  ^ 
ing  crime,  ia  imperatively  restrained  by  eon-  m 
stitutional  provisions  to  apportion*  punish-  ■ 
ment  by  a  consideration  alone  of  the  ab- 
stract beinousnesB  of  tbe  offenses  punished, 
it  must  result  that  tbe  power  is  so  circum- 
scribed as  to  be  impossible  of  execution; 
or,  at  all  events,  is  ao  restricted  as  to  ex- 
clude tbe  possibility  of  taking  Into  account, 
in  defining  and  punishing  crime,  all  those 
considerations  concerning  the  condition  of 
society,  tbe  tendency  to  commit  the  partic- 
ular crime,  tbe  difficulty  of  detecting  the 
same,  the  necessity  for  resorting  to  stern 
measures  of  repression,  and  various  other 
subjecte  which  have,  at  all  times,  been 
deemed  essential  to  be  weighed  in  defining 
and  punishing  crime.  And  certainly  the 
paralysis  of  the  discretion  vested  in  the  law- 
making authority  which  the  propositions 
accomplish  is  immeasurably  magnified  when 
it  is  considered  tbat  this  du^  of  propor- 
tioning punishment  requires  the  taking  into 
account  of  the  standards  prevailing  in  oth 
er  or  different  countries  or  jurisdictions, 
thereby  at  once  exacting  tbat  legislation  on 
tbe  subject  of  crime  must  be  proportioned 
not  to  the  conditions  to  which  it  is  Intend- 
ed to  apply,  but  must  be  based  upon  con- 
ditions with  which  the  legislation,  when  en- 
acted, will  have  no  relation  or  concern 
whatever.  And  when  it  is  considered  that 
tbe  propositions  go  further,  and  insist  that, 
if  the  legislation  seems  to  the  judicial  mind 
not  to  have  been  sufficiently  impelled  by 
motives  of  reformation  of  the  criminal,  such 
legislation  defining  and  pnuishing  erime  la 
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to  b*  held  npngnaat  to  eonatltntiontl  Um- 
lUUoDi,  tlw  impotenejr  of  the  legiilatj^e 
power  to  define  uid  punish  crime  i*  made 
manifeat.  When  to  this  reiult  i>  added  the 
eonsideratioD  that  the  iuterpretatioii,  bj  its 
neoeMaiy  affect,  doM  not  simply  cauM  the 
eruel  and  unusual  puuiihment  clause  to 
earre  out  of  the  domain  of  legislative  au- 
thority the  power  to  resort  to  prohibited 
kind*  of  punishments,  but  subjects  to  judi- 
eial  control  the  degree  of  severity  with 
which  authorized  modes  of  punishment  tna; 
be  inflicted,  it  seems  to  me  that  the  demon- 
•tration  is  conclusive  that  nothing  will  be 
left  of  the  independent  legislative  power  to 
punish  and  define  crime,  if  the  interpreta- 

.  tlon  now  made  be  pushed  in  future  applica' 

3  tlon  to  it*  logical  conclusion. 

f  'But  let  me  come  to  the  eth  Amendment, 
for  the  purpose  of  stating  why  the  clause 
In  question  does  not,  in  my  opinion,  author- 
Im  the  disductions  drawn  from  it,  and  there- 
fore does  not  sanction  the  ruling  now  made. 
I  shall  oonslder  the  Amendment  (a)  as 
to  its  origin  in  the  mother  country,  and  tlie 
meaning  there  given  to  it  prior  to  the  Amer- 
ican Eevolution;  (b)  its  migration  and  ex- 
istence in  the  stotes  after  the  Revolution, 
«nd  prior  to  the  adoption  of  the  Constitu- 
tion; (et  its  incorporation  into  the  Con- 
•titation,  and  the  construction  given  to  It 
in  praoties  from  the  lieginning  to  this  time; 
ftnd  (d)  the  judicial  interpretation  which 
it  has  received,  asaociated  with  the  con- 
•truction  affixed,  both  in  practice  and  judi- 
cially, to  the  same  provision  found  in  vari- 
ous state  oonstitutions  or  Bills  of  Bights. 

Without  going  into  unnecessary  hiatori- 
m1  detail,  it  is  sufficient  to  point  out,  as 
did  the  court  in  Re  Eemmler,  130  U.  8.  436, 
M6,  M  L.  ed.  SIS,  624,  10  Sup.  Ct.  Rep.  D30, 
S33,  that  "the  provision  in  reference  to  cruel 
and  unusual  punisbinenta  was  taken  from 
the  well-lmown  act  of  Parliament  of  1088 
[ISSDI],  entitled  'An  Act  Declaring  the 
lUghts  and  Liberties  of  the  Subject,  and 
Settling  the  Succession  of  the  Crown.' " 
And  this  act.  It  Is  to  b«  observed,  was  bat 
In  regular  form  a  crystallization  of  the  Dec- 
laration of  Rights  of  the  tame  year.  3  Hal- 
lam.  Const.  Hist.  p.  106.  It  Is  alao  certain, 
as  declared  in  the  Kemmler  Case,  that  "this 
Declaration  of  Rights  had  reference  to  the 
acts  of  the  executive  and  judicial  depart- 
ments of  the  government  of  England,"  since 
it  but  embodied  the  grievances  which  it 
was  deemed  had  been  sufTered  by  the  usur- 
pations of  the  Crown  and  transgressions  of 
authori^  by  the  eourta.  In  the  recitals 
both  of  the  Declaration  of  Rights  and  the 
Bill  of  Rights,  the  grievances  complained 
Ot  war*  that  illegal  and  cruel  punishments 
had  biieti  inflicted,  "which  are  utterly  and 
directly  coiitrarT  to  the  known  laws  and  ' 


statutes  and  freedom  of  this  realm;"  whila 
in  i>oth  the  Declaration  and  the  Bill  of 
Rights  the  remedy  formulated  was  a  decla- 
ration against  the  infilction  of  cruel  and 
unusual  punishments. 

Whatever  ma;  be  the  difficulty,  if  any.  In  S 
fixing  the*meaning  of  the  prohibition  at  its  * 
origin,  it  may  not  be  doubted,  and  indeed 
is  not  questioned  by  anyone,  that  the  cruel 
punishments  against  which  the  Bill  of 
Rights  provided  were  the  atrocious,  san- 
guine ly,  and  inhuman  punishments  which 
had  been  inflicted  in  the  past  upon  the  per- 
sons of  criminals.  This  being  certain,  the 
difficulty  of  interpretation,  if  any,  is  in- 
volved in  determining  what  was  intended 
by  the  unusual  punishments  referred  to  and 
which  were  provided  against.  Light,  how- 
ever, on  this  subject,  is  at  once  afforded  by 
observing  that  the  unusual  punishmenta 
provided  against  were  responsive  to  and  ob- 
viously considered  to  be  the  illegal  punish- 
ments complained  of.  These  complaint* 
were,  first,  that  customary  modes  of  bodilj 
punishments,  such  as  whipping  and  the  pil* 
lory,  bad,  under  the  exercise  of  judicial  dis- 
cretion, been  applied  to  so  unusual  a  degre* 
as  to  cause  them  to  be  illegal;  and,  second, 
that  in  some  cases  an  authority  to  sentenc* 
to  perpetual  imprisonment  had  been  exerted 
under  the  assumption  that  power  to  do  to- 
resulted  from  the  existence  of  judicial  di^- 
cretion  to  sentence  to  imprisonment,  when 
it  was  unusual,  and  therefore  illegal,  to  in- 
flict life  imprisonment  In  the  absence  of  ex- 
press legislative  authority.  In  other  words, 
the  prohibitions,  although  conjunctively 
stated,  were  really  disjunctive,  and  em- 
braced as  follows;  (a)  Prohibitions  against 
a  resort  to  the  inhuman  bodily  punishmento 
of  the  past;  (b)  or,  where  certoin  bodily 
punishments  were  customary,  a  prohibition 
against  their  infliction  to  such  an  extent  a* 
to  be  unusual  and  consequently  Illegal;  (e) 
or  the  infliction,  under  the  assumption  ot 
the  exercise  of  Judicial  discretion,  of  un- 
usual punishments  not  bodily,  which  could 
not  be  imposed  except  by  express  statute, 
or  which  were  wholly  b^nd  the  jurisdie- 
tion  of  the  court  to  impose. 

The  scope  and  power  of  the  guaranty  a* 
we  have  thus  stated  it  will  be  found  por- 
trayed in  the  reasons  assigned  by  the  mem- 
ben  of  the  House  of  Lords  who  dissented 
against  two  judgments  for  perjury  entored  ^ 
in   the  King's  bench   against  Titus   Gates.  » 
10  How.  St.  Tr.  col.  132S.  *  The  judgments  • 
and  the  dissenting  reasons  are  eopled  in 
the  margin.t 

-i-Judgment  against  Titus  Gates  upon  con- 
viction upon  two  indictments  for  perjury, 
as  announced  by  the  court  (10  How.  St.  Tr. 
cols.  1310,  ISIT): 

"First,  The  court  doe*  order  for  a  0n» 
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A      A>  well  tlie  diiaent  referred  to  u  th«  r«- 
P  port  of  the  eonfereei*oii  the  ptirt  of  the 
EouM  of  Commam,  made  to  that  body  con- 
eeming  a  bill  to  Mt  aside   the  judgment* 
agtiinst  Oate*  above  referred  to  (6  Cobbetfa 
ParL  History,  col.  388),  proceeded  upon  the 
identity  of  nhat  was  deamed  to  be  the  ille- 
gal practices  complained  of,  and  which  were 
^  intended  to  be  rectiSed  by  the  prohibition 
a  against    cruel    and    unusual    punishments, 
•   made    in    the    Declaration    of   Rights,    and 
treated  that  prohibition,  as  alresdy  stated, 
U  substaiitially  disjunctive,  and  as  forbid- 
ding the  doing  of  the  things  we  have  above 
aaumerated.     See,  for  the  disjunctive  char- 
that  you  pay  1,000  rnarka  upon  each  Indict- 

"  'Secondly,  That  you  be  atript  of  all  your 
Canonical  Habita. 

"  Thirdly,  The  Court  does  award.  That 
you  do  stand  upon  the  Pillory,  and  in  the 
Filloiy,  hero  b^ore  Westminster-hall  gate, 
Vpon  Monday  next,  for  an  hour's  time,  be- 
tween the  hours  of  10  and  IZ;  with  a  paper 
-Arer  your  head  (which  you  must  first  wallc 
vitik  round  about  to  all  the  Courts  in  West- 
fiiinet«r-hall)  declaring  ^our  crime.'  And 
that  is  upon  the  first  indictment. 

"'Fourthly  (on  the  Second  Indictment l^ 
upon  Tuesday,  you  shall  stand  upon,  and  in 
the  Pillory,  at  the  Royal  Exchange  in  Lon- 
idon,  for  this  space  of  an  hour,  between  the 
boVT*  of  12  and  2;  with  tiie  aame  luierip' 

"  Tou  shall  upon  the  next  Wednesday  be 
whipped  from  Aldgate  to  Newgate. 

"^Upon  Friday,  you  shall  be  whipped 
irom  Newgate  to  Tyburn,  by  the  hands  of 
-the  common  hangman.' 

"But,  Ur.  Oates.  we  cannot  but  remem- 
'ber,  there  were  several  particular  times  you 
•wore  false  about)  and  therefore,  as  annual 
^onunemo rations,  that  it  may  be  known  to 
.all  people  as  long  as  you  live,  we  have  talcen 
-■peciat  eara  of  you  for  an  annual  punish- 

"  'Upon  the  24th  of  April  every  year,  u 
long  as  you  live,  you  are  to  stand  upon  the 
«Ito^  and  in  the  Pillo^,  at  Tyburn,  just 
Opposite  to  the  gallows,  for  the  space  of  an 
Mur,  between  the  hours  of  10  and  12. 

"  "You  are  to  stand  upon,  and  in  the  Pil- 
Joiy,  here  at  Westminster- hall  gate,  every 
-fitJi  ol  August,  in  every  year,  so  long  as 
jon  live.  And  that  it  may  be  known  what 
we  mean  by  it,  'tis  to  remember,  what  he 
•wore  about  Mr.  Ireland's  being  In  town 
■twtween  the  8th  and  12th  of  August. 

"  "You  are  to  stand  upon,  and  in  the  Pil- 
iory,  at  Charing-eross,  on  the  lOth  of  Au- 
jput,  every  year,  during  your  life,  for  an 
hour,  between  10  and  12. 

"The  like  over  against  the  Temple  gate, 
jipon  the  llth. 

"'And  upon  tiie  2d  of  September  (which 
ts  another  notorious  time,  whieh  you  ~~~ 


.«M  hour,  between  IB  and  2,  at  the  Royal 


•cter  of  the  prorlsion,  Staphen,  Com.  Law 
Bng.  IStb  ed.  p.  S7«. 

When  the  origin  and  purpose  of  the  Dec- 
laration and  the  Bill  of  Rights  is  thus  fixed 
it  becomes  clear  that  that  Declaration  is 
not  susceptible  of  the  meaning  now  attrib- 
uted to  the  same  language  found  in  the 
Constitution  of  t!ie  United  States.  That  in 
England  it  was  nowhere  deemed  that  any 
theory  of  proportional  punishment  was  sug- 
gested by  the  Bill  of  Rights,  or  that  a  pro- 
test 'was  thereby  intended  against  the  a»- 
verity  of  punishments,  speaicing  generally, 
is  demonstrated  by  the  practice  which  pT«- 

Exchange;  and  all  this  you  are  to  do  every 
year,  during  your  life;  and  to  be  commit- 
ted cloae  prisoner,  as  long  as  you  live.'" 

Dissenting  statement  of  a  minorl^  of  the 
House  of  Lords: 

"1.  For  that  the  King's  bench,  being  a 
temporal  court,  made  it  part  of  the  judg- 
ment, that  Titus  Oates,  being  a  clerk,  should, 
for  his  said  perjuries,  be  devested  of  his 
canonical  and  priestly  habit,  and  to  con- 
tinue devested  all  his  life;  which  is  a  mat- 


"2.  For  that  the  said  judgments  are  bar* 
baroua,  inhuman,  and  unchristian;  and 
there  is  no  preeeaents  to  warrant  the  pun- 
ishments of  whipping  and  committing  to 
prison  for  life,  for  tna  crime  of  perjury; 
which  yet  were  but  part  of  the  punishments 
inflicted  upon  him. 

"3.  For  that  the  particular  matters  upon 
which  the  indictments  were  found  were  the 
points  objected  against  Mr.  Titus  Oatei't 
testimony  in  several  of  the  trials,  in  which 
be  was  allowed  to  be  a  good  and  credible 
witness,  though  testified  againat  him  l^ 
most  of  the  same  persons,  who  witneaaed 
against  him  upon  those  indictments. 

"4.  For  that  this  will  be  an  encourage. 
ment  and  allowance  for  eiving  the  like  cruel, 
barbarous,  and  illegal  ^dgments  hereafter, 
unless  this  judgment  be  reverMd. 

"6.  Because  Sir  John  Holt,  Sir  Henry  Pol- 
lexfen,  the  two  chief  justices,  and  Sir  lUtb- 
ert  AUcins,  chief  baron,  with  six  judges  more 
(being  all  that  were  then  present) ,  tor 
these  and  many  other  reasons,  did,  before 
us,  solemnly  deliver  their  opinions,  and 
unanimously  declare,  That  the  said  judg- 
ments were  contrary  to  law  and  ancient 
practice,  and  therefore  erroneous,  and  ought 
to  be  reversed. 

"6.  Because  it  la  eontrary  to  the  declara- 
tion on  the  12tb  of  Februair  last,  which 
was  ordered  by  the  Lords  Spiritual  and 
Temporal  and  Commons  then  assembled, 
and  by  their  declaration  engrossed  in  parch- 
ment, and  enrolled  among  the  records  of 
Parliament,  and  recorded  In  dianeery ; 
whereby  it  doth  appear,  that  axeessiva  ball 
ought  not  to  be  required,  nor  cxeeeslva  btM 
imposed,  nor  eruel  nor  unusual  pnnlshmaBli 
Inffloted." 
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vUled  til  EogUnd  m  to  panlshiDg  OTim« 
from  the  tinw  of  the  Bill  of  Bighta  to  tlie 
tine  of  the  American  Revolution.  Speak- 
ing on  tliii  subject,  Stephen,  in  hii  history 
of  the  oriminal  iaw  of  Englutd,  voL  1,  pp. 
470,  471,  aajs: 

The  eeveritj  of  the  criminal  law  wa4 
givatly  inereaaed  all  through  the  eighteenth 
eenturj'  by  the  creation  of  new  felonies 
without  benefit  of  clergy.  .  .  .  However, 
after  making  all  deductions  on  these 
ground,  there  ean  be  no  doubt  that  the  leg- 
islation of  the  eighteenth  century  in  crim- 
inal matters  wae  severe  to  the  highest  de- 
gree, and  deatitute  of  any  sort  of  principal 
ot  system." 

For  the  bake  of  brevity  a  review  of  the 
practises  which  prevailed  In  the  colonial 
period  will  not  be  referred  to.  Therefore, 
attention  is  at  once  directed  to  the  eipreu 
guaranties  in  ottrtain  of  the  state  constitu- 
tions adopted  after  the  Declaration  of  In- 
dependence, and  prior  to  the  formation  of 
the  Constitution  of  the  United  States,  and 
the  circumstances  connected  with  the  sub- 
sequent adoption  of  the  Sth  Amendment. 

In  1776,  Maiyland,  in  a  Bill  of  Bight^ 
declared  (1  Charters  and  Constitutions,  pp. 
ilB,  BIS); 

"11.  liiBt  sanguinary  laws  ought  to  be 

avoided,   as   far   as   is  consistent   with  the 

a  safety  of  the  state;  and  no  law  to  inflict 

I   erael  and  unumal  pains  and  penalties  ought 

to  be  made  in   any   ease,   or   at   any  time 

hereafter." 

"22.  That  excessive  ball  ought  not  to  be 
required,  nor  exceseive  fines  imposed,  nor 
oruet  or  unusual  punisbinents  inflicted,  hj 
the  court*  ol  law." 

The  Constitution  of  North  Carolina  of 
1T76,  In  general  terms  prohibited  the  inflic- 
tion of  "cruel  or  unusual  punishments." 

Virginia,  by  |  Q  of  the  Bill  of  Rights 
adopted  in  I77S,  provided  as  follows: 

That  excessive  bail  ought  not  to  be  re- 
quired, nor  eioessive  fines  imposed,  nor  cruel 
and  unusual  puniaiunents  inflioted." 

In  the  Massaehusette  Declaration  of 
Bights  of  17B0,  a  direct  prohibition  was 
placed  upon  the  Infliction  by  magistrates  or 
oDurts  of  cruel  or  unusual  punishments, 
the  provision  being  as  follows: 

"Art.  26.  No  magistrate  or  eourt  of  law 
ahall  demand  excessive  bail  or  sureties.  Im- 
pose azcessive  fines,  or  inflict  emel  or  un- 
niual  punistunente." 

The  Deelaration  of  Righte  of  New  Hamp- 
shire, of  1784,  was  as  follows: 

"18.  All  penalties  ought  to  be  propor- 
tioned to  Um  nature  of  the  offense.  No 
wise  l^slatura  will  affix  the  same  punish- 
ment to  the  crimes  of  theft,  forgery,  and 
the  like,  which  th^  do  to  those  of  murder 
and  treason;  where  the  same  nndistinguish* 


ing  severi^  Is  azertad  ag^nat  all  oOtmae  ■ 
the  people  are  led  to  forget  the  real  dlb 
tinction  in  ttie  crimes  themselves,  and  to 
commit  the  most  fiagrant  with  as  little 
compunction  as  they  do  those  of  the  light- 
est dye.  For  the  same  reaeon  a  multitude 
of  sanguinary  laws  is  both  impolitic  and  un- 
just. The  biie  design  of  all  punishinenta 
being  to  reform,  not  to  exterminate,  man- 
kind." 

"33.  No  magistrate  or  court  of  law  shaU 
demand  excessive  bail  or  sureties,  impose 
excessive  flnee,  or  inflict  cruel  or  unusual 
punishments." 

The  substantial  identity  between  the  pro- 
visions of  these  several  constitutions  or  ^ 
Bills  of  Rights  shows  beyond  doubt  that  n 
'their  meaning  was  understood;  that  is  to  ■ 
say,  that  the  significance  attributed  to  them 
in  the  mother  country  as  the  result  of  the 
Bill  of  Rights  of  168E>  was  appreciated,  and 
that  it  was  intended,  in  using  the  identical 
words,  to  give  them  the  same  well-under- 
stood meaning.  It  is  to  be  observed  that 
the  New  Hampshire  Bill  of  Rights  contain* 
a  clause  admonishing  as  to  the  wisdom  <4 
the  apportionment  of  punishment  of  crime 
according  to  the  nature  of  the  offense,  but 
in  marked  contrast  to  the  re-enactment,  in 
express  and  positive  terms,  of  the  cruel  and 
unusual  punishment  clause  of  the  English 
Bill  of  Rights,  the  provision  as  to  appor- 
tionment is  merely  advisory,  additionallj 
demonatrating  the  precise  and  accurate  con- 
ception then  entertained  of  the  nature  and 
character  of  the  prohibition  adopted  from 
the  English  Bill  of  Rights. 

Undoubtedly,  in  the  American  statea, 
prior  to  the  formation  of  the  Constitution, 
the  necessity  for  the  protection  afforded  by 
the  cruel  and  unusual  punfehment  guaranty 
of  the  English  Bill  of  Rights  had  ceased  to 
be  a  matter  of  concern,  because,  as  a  rule, 
the  cruel  bodily  punish  men  te  of  former 
times  were  no  longer  imposed,  and  judge*, 
where  moderate  bodily  punisliment  waa  ua- 
ual,  had  not,  under  the  guise  of  discretion, 
directed  the  Infliction  of  such  punishment* 
to  so  unusual  a  degree  as  to  transcend  ttt» 
limits  of  discretion  and  cauae  the  punish- 
ment to  he  Illegal,  and  bad  also  not  a^ 
tempted.  In  virtue  of  mere  discretion,  to 
inflict  such  unusual  and  extreme  punish- 
ments as  had  always  been  deemed  proper 
to  be  Inflicted  only  aa  the  result  of  express 
statutory  authority.  Deapite  these  conald- 
erations,  it  is  true  that  soma  of  the  aolid- 
tude  which  arose  after  the  suImilBaion  of  the 
Constitution  for  ratification,  and  which 
threatened  to  delay  or  prevent  such  ratifl- 
cation,  in  part,  at  least,  waa  occasioned  by 
the  failure  to  guarantee  against  the  inflie- 
tion  of  cruel  and  unusual  punishmenta. 
Hius,  in  the  Massaehusetta  eonventlon,  Mr. 
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Eabam,  diieaniiig  tbe  ganera]  remit  of  the 
jvdidal  powers  eonferred  by  the  Conatitu- 
tioD,  and  referring  to  the  right  of  Congrui 

^  to  define  and  fix  the  puDtehment  for  erime, 

«  aaid  (2  Elliot,  Debate*,  111) : 

■  •"The;  are  nowhere  restiaJned  from  la- 
Tenting  the  most  cruel  and  unheard-ol  pun- 
ishmeuta,  and  annexing  them  to  erimea; 
and  there  ia  no  conatitutional  check  on 
them,  but  that  racka  and  gibbtti  may  be 
amongat  the  moat  mild  Inatrumenta  of  their 
dlMipline." 

That  the  oppoaition  to  the  ratiflcation  in 
Ihe  Virgiiiia  convention  waa  eameatl;  and 
eloquently  voiced  by  Patrick  Heniy  ii  too 
well  known  to  require  anything  but  atate- 
ment.  That  the  absence  of  a  guaranty 
againat  cruel  and  nnmual  punishment  was 
one  of  the  eanaes  of  the  aoUoitude  by  which 
Henry  waa  poaseBaed  ia  shown  by  the  de- 
bates in  that  convention.  Thus  Patriok 
Henry  aaid  (3  Biliot,  Debates,  447): 
"In  thia  business  of  legislation,  your 
bera  of  Congreaa  will  lose  the  reatrietton  of 
not  impoaing  esoeaaiTc  finea,  demanding 
eeesive  bail,  and  inSlcting  cruel  and 
usual  punishments.  Theae  are  prohibited 
by  your  Declaration  of  Rights.  What  has 
diitinguished  our  ancestors  t  Hist  they 
would  not  admit  <rf  tortuiea,  or  cruel  and 
barbaroua  pnnishment.  But  Congreaa  may 
introduce  the  practice  of  the  civil  law,  in 
preference  to  that  of  the  common  law.  Iley 
may  introduce  the  practice  of  France,  Spain, 
and  Germany, — of  torturing  to  extort  a  eon- 
fsaaion  of  tiie  crime.  They  will  say  that 
they  might  aa  well  draw  ezamplea  from 
those  countriea  aa  from  Great  Britain,  and 
they  will  tell  you  that  there  Is  such  a  ns- 
oessify  of  strengthening  the  arm  of  govern- 
ment that  they  must  have  a  criminal  equi- 
ty, and  extort  eonfeaaion  by  torture,  in  or- 
igr  to  punish  with  atill  more  relentless  se- 
*«rity.  We  are  then  lost  and  undone.  And 
MUi  any  man  think  It  troublesome  when  he 
ean,  by  a  small  interference,  prevent 
rf|^ta  from  being  losiT  If  you  will,  like 
the  Virginian  government,  give  them  know)- 
•dge  of  the  extent  of  the  rights  retained 
by  the  people,  and  the  powers  of  themselves, 
they  will,  it  they  be  honest  men,  thank  you 
for  It.  Will  they  not  wish  to  go  on  aure 
gronndat  But,  if  yon  leave  them  otherwise, 
they  will  not  know  how  to  proceed;  and, 
being  in  a  atate  of  uncertain^,  they  will 
assume  rather  than  give  up  powers  by  im- 
^  plication." 

*  These  obaerrations,   it  I*  plainly  to  be 

•  Ken,  were  addressed  to  the  fear  of  the  repe- 
tition, either  by  the  aanotion  of  law  or  by 
the  practice  of  courts,  of  the  barbarous 
■odea  of  bodily  punishment  or  torture,  the 
protest  against  which  was  embodied  in  the 
Bin  of  RiKhta  in  1Q8«. 

SO  8.  C— 86. 


The  nltimato  iwjognition  by  Henry  of  the 
patriotic  dutgr  to  ratify  the  Constitution 
and  trust  to  the  subsequent  adoption  of  a 
Bill  of  Rights,  the  submission  and  adoption 
of  the  first  ten  Amendments  aa  a  Bill  of 
Bights,  which  followed  ratification,  the  con- 
nection of  Ur.  Madison  with  the  drafting  of 
the  amendments,  and  the  fact  that  the  eth 
Amendment  ia  in  the  precise  worda  of  the 
guaranty  on  that  aubject  in  the  Virginia 
Bill  of  Righta,  would  seem  to  make  it  per- 
fectly clear  that  it  was  only  intended  by 
that  Amendment  to  remedy  the  wrongs 
which  had  been  provided  against  in  the 
English  Bill  of  Righta,  and  which  were 
likewise  provided  against  in  the  Virginia 
provision,  and  therefore  was  intended  to 
guard  against  the  evils  ao  vividly  portrayed 
by  Henry  in  the  debate  which  we  have 
quoted.  That  thia  was  the  common  under- 
atanding  which  muat  have  existed  on  the 
aubject  ia  plainly  to  be  inferred  from  the 
fact  that  the  8th  Amendment  was  aubatan- 
tially  submitted  by  Congress  without  any 
debate  on  the  subject  E  Lloyd's  Debates, 
28S.  Of  eourse,  in  view  of  the  nature  and 
character  of  the  government  which  the  Con- 
stltutiDn  called  into  being,  the  incorpora- 
tion of  the  Sth  Amendment  caused  its  pro- 
viaiona  to  operate  a  direct  and  controlling 
prohibition  upon  the  I^slative  branch  (as 
well  aa  all  other  departments),  restraining 
it  from  authMlEing  or  directing  the  Infllo- 
tion  of  the  cruel  bodily  punishmenta  of  the 
paat,  which  was  one  of  the  evils  aong^t  to 
be  prevented  for  the  future  by  the  Bnglish 
Bill  of  RlghU,  and  also  restrained  the 
eonrts  from  exerting  and  CMigress  from  em- 
powering than  to  select  and  exert  by  way  of 
discretion  modes  of  punishment  which  were 
not  usual,  or  usual  modes  of  punishment 
to  a  degree  not  usual,  and  which  could  _ 
alone  be  Imposed  by  express  authority  of  o 
law.  But  this  obvious  result  lends  no*sup-  ? 
port  to  the  ttieory  that  the  adoption  of  the 
Amendment  operated  or  waa  Intended  to 
prevent  the  l^alative  branch  of  the  gov- 
ernment from  prescribing,  according  to  its 
conception  of  what  public  policy  required, 
auch  puniahments,  aevere  or  otherwise,  as  it 
deemed  necessary  for  the  prevention  of 
crime,  provided,  only,  reaort  waa  not  had 
to  the  infllotion  of  bodily  puniahmenta  of  a 
cruel  and  barbarous  character,  againat 
'hlch  the  Amendment  expressly  provided. 
Not  to  so  conclude  is  to  hold  that  because 
the  Amendment,  In  addition  to  depriving 
the  lawmaking  power  of  the  right  to  au- 
thorise the  infiiction  of  cruel  bodily  pun- 
ishments, had  restricted  the  courts,  where 
discretion  was  possessed  by  them,  from  ex- 
erting the  power  to  punish  by  a  mode  or 
in  a  manner  so  unusual  aa  to  require  leg- 
iaiatlve  sanction,  It  thereby  deprived  Oon- 
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greM  ot  the  power  to  lanotion  tb«  punish- 
meDta  which  the  Amendment  forbade  being 
imposed,  merely  because  they  were  not  sanc- 
tioned. In  other  nords,  that  because  the 
power  wfta  denied  to  the  judiciftiy  to  do 
«ertain  things  without  legislative  author- 
ial thereby  the  right  on  the  part  of  the 
legislature  to  confer  the  authority  wai  taken 
away.  And  this  impossible  con  elusion 
would  lead  to  the  equally  impossible  result 
that  the  effect  of  the  Amendment  was  to 
depriTe  Congress  of  Its  legitimate  authority 
to  punish  crime,  by  prescribing  such  modes 
of  punishment,  even  although  not  before 
employed,  as  were  appropriate  for  the  pur- 

That  no  such  meaning  as  is  now  ascribed 
to  the  Amendment  was  attributed  to  it  at 
the  time  of  its  adoption  is  shown  by  the 
fact  that  not  a  single  su^eation  that  it 
had  such  a  meaning  is  pointed  to,  and  that, 
on  the  other  hand,  the  practice  from  the 
Tery  beginning  shows  directly  to  the  con- 
trary, and  demonstrates  that  the  very  Con- 
gress that  adopted  the  Amendment  ecm- 
strued  it  in  practice  as  I  have  construed  it. 
This  is  so,  since  the  first  crimes  act  of  the 
United  States  prescribed  punishments  for 
crime  utterly  without  reference  to  any  as- 
sumed rule  of  proportion,  or  of  a  concep- 
tion of  a  right  in  the  judiciary  to  super- 
a  vise  the  action  of  Congress  in  respect  to 
f  the  severity  of  punishment,  excluding,  al- 
ways, tbe  right  to  impose  as  a  punishment 
the  cruel  bodily  punishments  which  were 
prohibited.  What  olearer  demonstration 
can  tliere  be  of  this  than  the  statement 
made  by  this  court  in  Ex  parte  Wilson,  114 
U.  B.  427,  29  L.  ed.  92,  G  Sup.  CL  Rep.  035, 
of  the  nature  of  the  first  crimes  act,  as  tol- 

"By  the  first  crimes  act  of  the  United 
States,  forgery  of  public  secnrities,  or  know- 
ingly uttering  forged  public  securities  with 
intent  to  defraud,  as  well  as  treason,  mur- 
der, piracy,  mutiny,  robbery,  or  rescue  of  a 
person  convicted  of  a  capital  crime,  was 
punishable  with  death;  most  other  offenses 
were  punished  by  fine  and  imprisonment; 
whipping  was  part  of  the  punishment  of 
stealing  or  falsifying  records,  fraudulently 
acknowledging  bail,  larceny  of  goods,  or  re- 
eeiving  stolen  goods;  disqualification  to 
hold  office  was  part  of  tbe  punishment  ol 
bribery;  and  those  convicted  of  perjury  or 
mbomation  of  perjuiy,  besides  being  fined 
and  imprisoned,  were  to  stand  in  the  pil- 
lory for  one  hour,  and  rendered  ineapablo 
o(  testifying  in  any  court  of  tbe  United 
States.  Act  of  April  30,  ITBO,  ehap.  9,  1 
Stat  at  L.  112-117;  Mr.  Justice  Wilson's 
Charge  to  tbe  Qrand  Jury  in  1701,  •  Wil- 
son's Works,  360,  SSI." 

And  it  Is,  I  think,  beyond  power  arsn  of 


question  that  the  legislation  of  Congreas, 
from  the  date  of  the  first  crimes  act  to 
tbe  present  time,  but  exemplifies  the  truth 
of  what  has  been  said,  since  that  legis- 
lation from  time  to  time  altered  modes 
of  punishment,  increasing  or  diminishing 
the  amount  of  punishment,  as  was  deemed 
necessary  for  the  public  good,  prescribing 
punishments  of  a  new  character,  without 
reference  to  any  assumed  rule  of  appor- 
tionment, or  the  conception  that  a  right 
of  judicial  supervision  was  deemed  to  ob- 
tain. It  is  impossibte  with  any  regard  for 
brevity  to  demonstrate  these  statements  by 
many  illustrations.  But  let  me  give  a  sam- 
ple from  legislation  enacted  by  Congress 
of  tbe  change  of  punishment.  By  g  14  of 
the  first  crimes  act  (Act  April  30,  1790, 
chap.  9,  1  Stat,  at  L.  115),  forgery,  etc.,  of  ^ 
tbe  public  securities  of  th«  United  Stsias,  s 
or  the  knowingly 'uttering  and  offering  for  ■ 
sale  of  forged  or  counterfeited  securitiea  of 
the  United  States  with  intent  to  defraud, 
was  made  punishable  by  death.  The  punish- 
ment now  is  a  fine  of  not  more  than  U/MM), 
and  imprisonment  at  bard  labor  for  not 
more  than  fifteen  years.  Rev.  SUt.  |  Hl«, 
U.  8.  Comp.  Stat.  lOOI,  p.  3ae2. 

By  the  first  crimes  act,  also,  as  in  uuma^ 
ous  others  since  that  t^me,  various  addi- 
tional punishments  for  the  commissiMi  of 
crime  were  imposed,  prescribing  disqualifi- 
cation to  hold  office,  to  be  a  witness  In  tlie 
courts,  et«.,  and  as  late  as  166E  a  law  was 
enacted  by  Congress  which  prescribed  as  > 
punishment  for  crime  the  disqualification  to 
enjoy  rights  of  citfieuship.  Rev.  Stat.  |3 
1096-1008,  U.  S.  Comp.  Stat.  1001,  p.  1269. 

Comprehensively  looking  at  the  rulings 
of  this  court,t  it  may  be  conceded  that 
hitherto  they  have  not  definitely  interpreted 
the  precise  meaning  of  the  clause  in  ques- 
tion, because  in  most  of  t^  cases  in  which 
the  protection  of  the  Amendment  bas  been 
invoked,  the  cases  came  from  courts  of  last 
resorts  of  states,  and  the  opinions  leave 
room  for  the  contention  that  they  proceeded 
upon  the  implied  assumption  that  the  Bth 
Amendment  did  not  govern  the  states,  by 
virtue  of  the  adoption  of  the  I4th  Amend- 
ment. However,  in  Wilkerson  t,  Utah,  00 
U.  S.  130,  25  L.  ed.  34B,  a  case  coming  to 
this  court  from  the  territory  of  Utah,  tbe 
meaning  of  tbe  clause  of  the  8th  Amend- 
ment in  question  came  directly  undtr  re- 
view.   The  question  for  decision  was  wheth- 


tPervear  v.  Massachusetts,  5  WalL  476, 
18  L.  ed,  608;  Wilkerson  v.  Utah.  90  U.  8. 
130,  2S  L.  ed.  345;  Re  Kemmler,  136  U.  8. 
436,  34  L  ed.  ei0,  10  Sup.  Ct  Rep.  030; 
McEIvaine  v.  Brush,  142  U.  9.  IG5  35  L.  ed. 
071,  12  Sup.  Ct.  Rep.  156;  Howard  v.  Flem- 
ing, 191  U.  8.  126,  48  L.  ed.  121,  S4  Bap. 
CL  Sep.  4fl. 
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I  to  deftUi  hj  ihootiug,  wliich 
1  imposed  b;  the  court  under  the 
exercise  of  a  dUcretionarr  power 
to  fix  the  mode  of  execution  of  the  sentence, 
V>a  repugDBiit  to  the  cliuse.  While  the 
eonrt,  in  deciding  tb&t  it  was  not,  did  not 
undertake  to  fully  Interpret  the  meaning  of 
the  clause,  it  aevertheless,  reasoning  by 
exclusion,  exprewly  negatived  the  construc- 
tion now  placed  upon  it.  It  was  said 
e  1pp.   135,  136): 

J  *"DiSculty  would  attend  the  effort  to  de- 
fine with  exactness  the  extent  of  the  eon- 
atitntioQftl  provision  vhtch  provides  that 
cruel  and  unusual  punishments  shall  not  be 
Inflicted;  but  it  i*  safe  to  affirm  that  pun- 
ishments of  torture,  such  as  those  men- 
tloned  bj  the  oommentator  referred  to,  and 
all  others  in  the  same  line  of  uiUMCWsary 
eruelt;,  are  forbidden  by  that  Amendment 
to  the  Conatitution.  Coolej,  Const.  Urn.  4th 
•d.  408;  Wbarton,  (Mm.  Law,  Tth  ed.  I 
3400." 

Aad  It  was  doubtless  this  ruling  which 
eauaed  the  court  subsequently  to  say  in  Re 
Eemmler,  130  U.  S.  436,  447,  34  h.  ed.  BIB, 
fiZ4,  10  Sup.  Ct.  Rep.  B30,  S33: 

"Punishments  are  cruel  when  they  involve 
tmlnra  or  a  lingering  death;  but  the  pun- 
ishment of  death  is  not  cruel,  within  the 
meaning  of  that  word  as  used  in  the  Con. 
stitutiou.  It  implies  tbere  something  in- 
human and  barbarous,  ■omething  mora  than 
the  mare  extinguishment  of  life." 

Oenerally  viewing  the  action  of  the  states 
til  their  Bill*  of  Righta  as  to  the  prohibition 
against  inhnman  or  cruel  and  unusual  pun- 
Uuncnti,  it  is  true  to  aay  that  those  pro- 
viilona  ittbetantlally  oonform  to  the  English 
Bill  of  Righta  and  to  the  provision  of  the 
Ith  Amendment  we  are  considering,  some 
tulllg  the  expression  "cruel  and  unusual," 
othere  the  more  accurate  expression  "cruel 
w  UBUsnal,"  and  some  "cruel"  only;  and  in 
a  few  instonoes  a  provision  requiring  pun- 
Islunenta  to  b«  proportioned  to  the  nature 
of  the  oSenee  is  added  to  the  inhiUticm 
against  cruel  and  unusual  punishments.  In 
one  (Illinois)  the  prohibition  againat  cruel 
and  unusual  punishments  Is  not  expressed, 
although  proportional  punishment  is  eom* 
Banded;  yet  in  Kelly  v.  State,  US  lU.  588, 
H  Am.  Kep.  184,  4  N.  B.  644,  discussing  the 
•xtent  of  punishment  inflicted  by  a  erim- 
Inal  statute,  the  supreme  court  of  Illinois 
declared  that  "it  would  not  be  f  (H'  the  court 


(Ohio),  where.  In  the  early  constitution  of 

the    state,    proportionate   punishment  wsa 

eonjoined  with  the  cruel  and  unusual  pun- 

R  Ishment  provision,  the  prc^rtlonate  provi' 

%  aion  was  omitted  in  a  later  oonstitution. 

*    *  Hare,  again,  it  is  true  to  la;,  time  f  orUd- 


ding  my  indul^ng  in  a  rorlew  of  the  stat- 
utes,  that  the  legisUtion  of  all  the  stotea 
is  absolutely  in  conflict  with  and  repugnant 
to  the  oouitniction  now  given  to  the  clause, 
since  that  legislation  but  exemplifies  the 
exertion  of  legislative  power  to  deSne  and 
punish  crime  according  to  the  legislative 
conception  of  the  necessities  of  the  situa- 
tion, without  the  slightest  indication  at  the 
assumed  duty  to  proportion  punishments, 
and  without  the  suggestion  of  the  existence 
of  judicial  power  to  control  the  legislative 
discretion,  provided  only  that  the  cruel  t>odi< 
)y  punishinenta  forbidden  were  not  resorted 
to.  And  thedeoisionsof  the  state  courts  of 
lost  resort,  it  seems  to  me,  with  absolute 
uniformity,  and  without  a  single  exception 
from  the  beginning,  proceed  upon  this  oon- 
ception.  It  is  true  that  when  the  reasoning 
employed  in  the  various  cases  is  critieallj- 
examined,  a  difference  of  conception  will  be 
manifested  as  to  the  occasion  for  the  adop- 
tion of  the  English  Bill  of  RighU  and  of 
the  remedy  which  it  provided.  Generally 
speaking,  when  carefully  analyied,  it  will 
be  seen  that  this  difference  was  occasioned 
by  treating  the  provision  againat  cruel  and 
unusual  punishment  as  conjunctive  instead 
of  disjunctive,  thereby  overlooking  the  fact, 
which  I  think  has  been  previously  demon- 
strated to  be  the  case,  that  the  term  "va- 
usual,"  as  used  in  the  clause,  was  not  a 
qualification  of  the  provision  against  cruel 
punishments,  but  was  simply  synonymous 
with  illegal,  and  was  mainly  intended  to 
restrain  the  oourts,  under  the  guise  of  dis- 
cretion, from  Indulging  in  an  unusual  and 
consequently  illegal  exertion  of  power.  Cer- 
tain it  is,  however,  whatever  may  be  these 
differences  of  reasoning,  there  stands  out 
in  bold  raUef  in  the  sUte  cases,  as  it  U 
gjven  to  me  to  understand  them,  without  • 
single  exception,  the  clear  and  certain  ox* 
elusion  of  any  prohibition  upon  the  lawmak* 
ing  power  to  determine  the  adequacy  with 
which  erlme  shall  be  punished,  provided  only 
the  omel  bodily  punishments  of  the  past 
are  not  resorted  to.  Let  me  briefiy  refer  to  ^ 
some  of  the  cases.  e 

'In  Aldridge  v.  Com.  S  Va.  Qu.  447,  da-  • 
cided  about  twenty  years  after  the  ratifica- 
tion of  the  Sth  Amendment,  speaking  con- 
cerning the  evils  to  which  the  guaranty  of 
the  Virginia  Kll  of  Righta  against  oruel 
and  unusual  punishments  was  addressed,  the 
court,  after  referring  to  the  punishments 
usually  applicable  in  that  state  to  crime  at 
the  time  of  the  adoption  of  the  Bill  of 
Righta  of  Virginia,  said  (p.  460); 

"We  consider  these  sanctions  as  sufficient- 
ly rigorous,  and  we  knew  that  the  best  heads 
and  hearts  of  the  land  of  our  anoestcvs  had 
long  and  loudly  declaimed  against  the  wan- 
ton  emelty  of  many  of  the  punishments 
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prutlMd  En  other  conntrlM;  and  this  mc- 
ttoD  bi  Om  nn  of  Sights  wu  framed  effec- 
tnall^  to  axolude  theie,  m  that  no  future 
l^fialature,  in  a  moment,  psrhapa,  of  great 
and  general  «zoit«ineut,  ahould  be  tempted 
to  diagrace  our  Code  bj  the  introduction  of 
any  of  those  odious  modes  of  puniahmeDt." 
And,  four  years  later,  in  1S28,  applying 
the  Mme  dectrine  in  Com.  t.  Wyatt,  8  Rand. 
(Va.)  604,  where  a  punishment  by  whipping 
was  challenged  as  contrary  to  the  Virginia 
Bill  of  Rights,  the  court  said  (p.  TOO) ; 
The  punishment  of  offenses  by  stripes  is 
certainly  odina,  but  cannot  be  said  to  be 
unusual." 

Until  less  there  was  no  provision  In  the 
Constitution  of  Georgia  expressly  guaran- 
teeing against  cruet  and  unusual  punish- 
ments. The  Constitution  of  that  year,  how- 
ever, contained  a  clause  identical  In  terms 
with  the  8th  Amendment,  and  the  scope  of 
the  gnarsnty  arose  for  decision  in  1872  in 
Whttten  T.  State,  47  Oa.  SOT.  The  case  was 
this:  Upon  a  convictfou  for  assault  and  bat- 
tery, Whitten  had  been  sentenced  to  im- 
prisonmuit  or  the  payment  of  a  fine  of 
9260  and  costs.  The  contention  was  that 
this  sentence  was  so  disproportionate  to  the 
offense  committed  as  to  be  cmel  and  unusual 
and  repugnant  to  the  guaranty.  In  one  of 
Its  Immediate  aspects  the  case  involved  the 
guaranty  against  excessive  fines ;  but,  as  the 
y  imprisonment  was  the  coercive  means  for 
J  ttie  payment  of  the  fine,  in  that  aspect  the 
•  ease'involved  the  cruel  and  unusual  pun- 
ishment clause,  and  the  court  so  considered ; 
and,  in  coming  to  interpret  the  clause,  said 
(p.  801)! 

"Whether  the  law  ia  unconstitutional,  a 
violation  of  that  article  of  the  Constitution 
which  declares  excessive  flues  shall  not  be 
imposed  nor  cruel  and  unusual  punishments 
inflicted,  ia  another  question.  The  latter 
clause  was,  doubtless,  intended  to  prohibit 
the  barbarities  of  quartering,  hanging  in 
dutins,  castration,  etc.  When  adopted  by 
the  framera  of  the  Constitution  of  the 
Dnited  States,  larceny  was  generally  pun- 
ished by  hanging;  forgeries,  burglaries,  etc., 
in  the  same  way;  for,  be  it  remembered, 
penitentiaries  are  of  modem  origin,  and  I 
doubt  if  it  ever  entered  into  the  mind  of 
men  of  that  day  that  a  crime  such  as  this 
witness  makes  the  defendant  guilty  of  de- 
served a  less  penalty  thsn  the  judge  has 
inflicted.  It  would  be  an  tnterferenoe  with 
matters  left  by  the  Constitution  to  the  legis- 
lative department  of  the  government  for  us 
to  undertake  to  weigh  the  propriety  of  this 
or  that  penalty  flxed  by  the  legislature  for 
specific  offenses.  Go  long  as  they  do  not 
provide  cruel  and  unusual  punishments, 
such  as  disgraced  the  civilization  of  former 
ages,  end  made  one  shudder  with  borrw  to 


read  of  them,  as  drawing,  quartering,  burn- 
ing, eta.,  the  Constitution  does  not  put  any 
limit  upon  legislative  discretion." 

In  SUte  V.  White  (IBM)  M  Ean.  014,  25 
Pac.  33,  it  wan  sought  to  reverse  a  sentence 

01  five  years'  imprisonment  In  the  peniten- 
tiary, imposed  upon  a  boy  of  sixteen  for 
statutory  rape.  The  girl  was  aged  sixteen, 
and  had  consented.  It  was  contended  tliat 
if  the  statute  applied.  It  was  onconstitu- 
tional  and  void,  "for  the  reason  that  it  con- 
flicts with  g  9  of  the  Bill  of  Rights,  because 
it  inflicts  cruel  and  unusual  punishment, 
and  ia  In  conflict  with  the  spirit  of  the  Bill 
of  Rights  generally,  and  is  in  violation  of 
common  sense,  common  reaaon,  and  common 

The  court  severely  CTftlciced  the  statute. 
After   deciding  tliat   the    offense   was   em-  ^ 
braced  in  the  statute,  the  court  SMd:  9 

•"With  respect  to  the  severity  of  the  pun-  • 
Ishment,  while  we  think  it  is  true  that  is 
is  a  severer  one  than  has  ever  before  been 
provided  for  in  any  other  state  or  country 
for  such  an  offense,  yet  we  cannot  say  that 
the  statute  is  void  for  that  reason.  Impris- 
onment in  the  penitentiary  at  hard  labor  it 
not  of  itself  a  cruel  or  unusual  punishment, 
within  the  meaning  of  |  B  of  the  Bill  of 
lUghts  of  the  Constitution,  for  it  Is  a  kind 
of  punishment  which  tias  been  resorted  to 
ever  since  Kansas  has  had  any  existence, 
and  is  a  kind  of  punishment  common  in  all 
civilized  countries.  That  sectitm  of  the  Con- 
stitution probably,  however,  relates  to  the 
kind  of  punishment  to  be  inflicted,  and  not 
to  its  duration.  Although  the  punishment 
in  this  case  may  be  oonsidered  severe,  and 
much  severer,  indeed,  than  the  punishment 
for  offenses  of  much  greater  magnitude,  as 
adultery,  or  sexual  intercourse  coupled 
with  seduction,  yet  we  cannot  say  that  the 
act  providing  for  It  is  unconstitutiona}  or 
void." 

In  State  v.  Hogan  (1000)  S3  Ohio  St.  218, 
112  LJt.A.  863,  61  Am.  St.  Rep.  626,  SS  N. 
E.  672,  the  court  sustained  a  "tramp  taw," 
which  prescribed  as  the  punishment  to  be 
imposed  on  a  tramp  for  threatening  to  do 
Injury  to  the  person  of  another,  imprison- 
ment in  the  penintentiary  not  more  than 
three  years  nor  leas  than  one  year.  In  the 
course  of  the  opinion  the  court  said: 

'The  objection  that  the  act  prescribes  a 
cruel  and  unusual  punuhraent  we  think  not 
well  taken.  Imprisonment  at  hard  1al)or  is 
neither  cruel  nor  unusual.  It  may  be  severe 
in  the  given  instance,  but  that  is  a  ques- 
tion for  the  law-making  power.  ReKemmier, 
136  U.  S.  436,  34  L.  ed.  SIB,  10  Sup.  CL 
Rep.  030;   Cornelison  v.  Com.  84  Ey.  083, 

2  8.  W.  236.  The  punishment,  to  be  ef- 
fective, should  be  such  as  will  prove  a  de- 
terrent.     The   tramp   cares   nothing   for   a 


3,Google 


'.  nNTTED  STATUS. 


oei 


JkO  MntenM.    OfUn  h*  eonrto  it.    A  woik- 
bonM  MDtence  ia  leu  welcome,  but  theie 
*T«  bat  few  workbouMi  In  th«  itata. 
penitanti&i;  Bentenee  ii  ■  real  punishment. 
There  he  has  to  work,  uid  cannot  ■Mrk."' 
q      In  UinneBOtBi  a  repster  of  deeds  ws«  m 
^  Tlcted  of  mJBa,ppn>prifttiiig  the  sum  of  (SZ- 
*  which  Bboii]d  have  been  tomed'oyer  by  him 
to  the  countj  treasurar.    He  was  sentenced 
to  ps7  a  fine  of  $600  and  be  imprisoned  at 
hard  labor  for  one  jeax.     The  oontention 
that  the  sentence  was  repugnant  to   tlu 
state  constitutional  guanutj  against  cruel 
and  unusual  punishment  waa  considered  and 
disposed  of  by  the  court  tu  State  v.  Borg- 
Btrom,   BQ   Minn.   508,   78   N.   W.   7»,   976. 
Among  other  tilings  the  court  said: 

'^t  is  claimed  that  the  sentence  Imposed 
ynm  altogether  disproportionate  to  the  of- 
fense charged,  and  of  which  the  defendant 
was  convicted,  and  comes  within  the  I 
bitliHi  of  Const,  art.  I,  S  S,  that  no  erual  or 
unusual  punishments  be  inflicted. 
We  are  not  unmindful  of  the  importance  of 
this  question,  and  have  given  to  it  that 
serious  and  thorough  examination  which 
«uch  importance  demands.  ...  In  Bug- 
land  there  was  a.  time  when  punishment 
waa  by  torture,  by  loading  him  with 
weights  to  make  him  confess.  Traitors 
were  condemned  to  be  drowned,  disem. 
boweled,  or  burned.  It  was  the  law  'that 
the  offender  shall  be  drawn,  or  rather 
dragged,  to  the  gallows;  he  shall  be 
hanged  and  cut  down  alive;  his  entrails 
•ball  be  removed  and  burned  while  he  yet 
lives;  his  bead  shall  be  decapitated;  hi 
body  divided  into  four  parts.'  Browne, 
BL  Com.  017.  For  certain  other  ofrensea 
the  offender  was  punished  by  cutting  off 
the  hands  or  ears,  or  boiling  in  oil. 
putting  in  the  pillory.  By  the  Bomau 
law  a  parricide  was  punished  by  being 
sewed  up  in  a  leather  sack  witn  a  liva 
dog,  a  cock,  a  viper,  and  an  ape,  and  cast 
Into  the  sea.  These  punishments  may  prop- 
«rly  be  termed  cruel,  but  ht^pilj  the  more 
humane  spirit  of  this  nation  does  not  per- 
mit such  punishments  to  be  inflicted  upon 
criminals.  Such  punishments  are  not  war- 
ranted by  the  laws  of  nature  or  society, 
and  we  find  that  they  are  prohibited  by  our 
Oonatftution.  But,  within  this  limitation 
or  restriction,  the  legislature  is  ordinarily 
the  Judge  of  the  expediency  of  creating  now 
Crimea  and  of  prescribing  the  penalty. 
.  .  .  While  the  amount  of  money  mis- 
,  appropriated  in  this  instance  was  not  great, 
a  tlie  legislature  evidently  had  in  mind  the 
t  fact  that  the  misappropriation  by  a'publio 
ofl^ial  of  the  public  money  was  destructive 
«f  the  public  rights  and  the  stability  of 
•nr  government.  But  fine  and  imprison- 
Bent  are  not  ordinarily  emel  and  unusual 


In  Terrltor;  v.  Ketdnun,  10  N.  U.  721, 
SS  Lit.A.  90,  SS  Fao.  16B,  the  eourt  con- 
sidered whether  a  statute  which  had  recent- 
ly been  put  in  force,  and  which  imposed  the 
death  penalty  instead  of  a  former  punish- 
ment of  imprisonment,  for  an  attempt  at 
train  robbery,  was  cruel  and  unuaual.  In 
sustaining  the  validity  of  the  law,  the  court 
pointed  out  the  oonditiona  of  society  which 
presumably  bad  led  the  lawmaking  power 
to  fix  the  stem  penalty,  and  after  a  lengthy 
discussion  of  the  subject  it  was  held  that 
the  law  did  not  impose  punishment  whidi 
was  cruel  or  unusuaL 

The  cases  just  reviewed  are  typical,  and 
I  therefore  content  myself  with  noting  In 
the  margin  many  others  to  the  same  general 
effect.t 

In  stating,  as  I  have  done,  that,  in  my 
opinion,  no  case  could  be  found  sustaining  e 
the  proposition  which  the  conrt  now*ho1ds,  7 

I  am,  of  course,  not  unmindful  that  a  North 
Carolina  case  [State  v.  Driver,  78  N.  C. 
4i3)  is  cited  by  the  court  as  autliority,  and 
that  a  Louisiana  esse  (State  ex  rel.  Garvey 
V.  Whitaker,  43  La.  Ann.  S27,  iS  UUL 
501,  19  So.  Wl]  is  sometimes  referred  to 
as  of  the  ssme  general  tenor.  A  brief  analy- 
sis of  the  Driver  Case  will  Indicate  why,  in 
my  opinion,  it  does  not   support   the  con- 

tCases  decided  in  state  and  territorial 
courts  of  last  resort,  involving  the  question 
whether  particular  punishments  were  cruel 
and  unusual:     Ex  parte  Mitchell,  70  OaL  1. 

II  Pac.  488;  People  v.  Clark,  106  Cal.  32, 
39  Fac  63;  Fogarty  v.  State,  80  Oa.  460,  6 
S.  E.  782;  Kelly  v.  State,  IIS  IlL  SS3,  66 
Am.  Bep.  184,4  N.  E.  644;  Hobbs  v.  State, 
133  Ind.  404,  18  LJI.A.  774,  32  N.  B.  1019; 
State  V.  Teeters,  97  Iowa,  468,  66  N.  W. 
764;  Re  Tutt,  6G  Kan.  706,  41  Pae.  967; 
Comelison  v.  Com.  84  Ky.  683,  608,  2  8,  W, 
Z35;  Harper  v.  Com.  83  Ky.  290,  19  S.  W. 
737 ;  SUte  ex  reL  Hohn  v.  Baker,  106  La. 
378,  29  So.  940;  Foote  v.  State,  69  Md.  284, 
Z67;  Com.  v.  Eitchings,  6  Gray,  482;  Mo- 
Donald  v.  Com.  173  Mass.  322,  73  Am.  St. 
Rep.  293,  63  N.  E.  874;  Lurton  v.  arcuit 
Judgv,  89  Mich.  610,  87  N.  W.  701;  People 
V.  Morris,  80  Mich.  837,  8  L.R.A.  686,  46 
N.  W.  691;  People  v.  Smith,  94  Wch.  644, 
64  N.  W.  487;  People  v.  Whitney,  105  Mich, 
622,  63  N.  W.  765;  Dummer  v.  Nungesser, 
107  Uieh.  481,  6S  N.  W.  664;  People  v. 
Huntley,  112  Mjch.  669,  71  N.  W.  178; 
State  V.  Williams,  77  Mo.  310;  Ex  parte 
Swann,  96  Mo.  44,  9  S.  W.  10;  State  v 
Uoore,  121  Mo.  614,  42  Am.  St.  Rep.  642,  26 
S.  W.  S45;  SUte  v.  Van  Wye,  136  Mo.  227, 
68  Am.  St  Rep.  627,  37  S.  W.  936;  SUto  v. 
Gedicke,  43  N-.  J.  L.  86;  Garde  v.  Territory, 
1  N.  M.  416;  SUte  V.  Apple,  121  N.  C.  686, 
28  B.  B.  469;  SUte  ex  rel.  Larabee  v. 
Barnes,  3  N.  D  319,  66  N.  W.  883;  SUte  v. 
Becker,  3  S.  D.  29,  61  N.  W.  1018;  SUU  v. 
Hodgson,  66  Vt  134,  28  Atl.  1089;  SUte  v. 
De  Lano,  80  Wis.  269,  40  N.  W.  808;  BUte 
r.  Paeklar,  il  Wis.  418,  64  N.  W.  10Z8;  Bs 
UeDonaU,  4  Wjo.  UO,  33  Pao.  18. 
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tantlcm  faksad  upon  it.  In  that  ewe  the 
uccuied  WM  caiiTiet«d  of  uaault  and  bat- 
ttTj,  Kid  lentenced  to  impriBOnment  for  five 
yeazB  In  the  eountj  Jail.  The  offenie  wai  a 
oommon-Uw  miademeanor,  and  the  punish- 
ment  not  being  flzed  hj  Btatut«,  as  obMired 
b;  the  oourt  {page  429),  was  left  to  the 
dIacratiOD  of  the  judge.  In  testing  whether 
the  term  of  the  sentence  was  unusual  and 
therefore  Illegal,  the  court  held  that  a  long 
t«nn  of  imprlaonment  In  the  county  jail 
was  unlawful  because  unusual,  and  was  a 
gross  abuse  by  the  lower  oourt  of  its  dis- 
cretion. Although  the  court  made  reference 
to  the  constitiitioiial  guaranty,  there  is  not 
the  slightest  indicaUon  In  Its  opinion  that 
It  was  deemed  there  would  have  been  power 
to  sot  aside  the  eeatence  had  it  been  in- 
Hietad  by  virtue  of  an  ezprei^  statutory 
oommaDd.  But  this  aside.  It  seems  to  me, 
as  the  test  applied  In  the  Driver  Case  to 
determine  what  was  an  unusual  punish- 
ment In  North  Carolina  was  necessarily  so 
local  in  character,  that  it  affords  no  possi- 
ble ground  here  for  giving  an  erroneous 
meaning  to  the  Sth  Amendment.  I  say  this 
becftuae  an  examination  of  the  opinion  will 
disclose  that  it  prooeeded  upon  a  considera- 
tion of  the  disadvantages  peculiar  to  an  im- 
prisonment In  a  county  jail  In  North  Caro- 
lina, as  compand  witb  the  greater  edvan- 
tages  to  arise  from  the  imprisonment  for 
a  like  term  In  the  penitentiary,  the  court 
uyingi 

'Vow,  it  la  true,  ottr  terms  of  imprlaon- 
ment are  much  longer,  but  they  are  In  the 
penitentiary,  where  a  man  may  live  and  be 
made  useful;   but  a  county  Jail  Is  a  elosa 
prison,  where  life  Is  soon  in  jeopardy,  and 
where  the  prisoner  is  not  only  useless,  but 
a  heavy  puUIe  expense." 
As  to  the  Louisiana  case,  I  content  my- 
A  mU  with  saying  that  It,  in  substanee,  In- 
§  volred  merely   the  question   of  error  com* 
•  mitted  by  a  magistrate  In  imposing  punish- 
ment for  many  offenses  when,  under  the 
law,  the  offense  was  a  continuing  and  single 

MM. 

Trom  all  the  oonrideratlons  which  have 
been  etated,  I  can  deduce  no  ground  what- 
ever which,  to  my  mind,  anataina  the  inter- 
pretation now  given  to  the  erael  and  unusual 
punishment  clanae.  On  the  eontrary,  in  my 
opinion,  the  review  which  has  been  made 
demonstratsa  that  the  word  "eruel,"  aa  used 
In  the  Amendment,  forbids  only  the  law- 
maldng  power,  in  preseribing  punishment,  for 
erlme,  and  the  courts  In  imposing  punish- 
ment, from  inflicting  onneeesaary  bodily 
suffering  through  a  resort  to  Inhuman 
methods  for  causing  bo^ly  torture,  like  or 
which  are  of  the  nature  of  the  cruel  meth- 
ods of  bodily  torture  which  bad  been  made 
use  of  prior  to  the  Bill  of  SlghU  of  lOSS, 


and  against  the  recurrence  of  which  th* 
word  "cruel"  was  used  in  that  instrument. 
To  llluatrata.  Death  was  a  well-known 
method  of  punishment,  prescribed  by  law, 
and  it  was,  of  course,  painful,  and  in  that 
sense  was  cruel.  But  the  infUetion  of  this 
punishment  was  clearly  not  prohibited  by 
the  word  "cruel,"  although  that  word  mani- 
festly was  Intended  to  forbid  the  resort  to 
barbarous  and  unnecessary  methods  of  bodily 
torture  in  executing  even  the  penalty  of 
death. 


complished  only  three  results:  First,  it 
primarily  restrains  the  courts  when  acting 
under  the  authority  of  a  general  discretion- 
ary power  to  impose  punishment,  such  as 
was  possessed  at  common  law,  from  inflict- 
ing lawful  modes  of  punishment  to  so  un- 
usual a  degree  as  to  cause  the  punishment 
to  be  illegal,  because  to  that  degree  it  can- 
not be  Inflicted  without  expreas  ststutory 
authority;  seooud,  it  restrains  the  courts  In 
the  exercise  of  the  same  discretion  from 
Inflicting  a  mode  of  punishment  so  unusual 
as  to  be  Impliedly  not  within  its  discretion, 
and  to  be  consequently  illegal  in  the  absence 
of  express  statutory  authority;  and,  third, 
as  to  both  the  foregoing,  it  operated  to 
restrain  the  lawmaking  power  from  endow-  ^ 
ing  the  Judiciary  with  the  right  to  exert  an  ^ 
illegal*  discretion  aa  to  the  kind  and  extant  * 
of  punishment  to  be  inflicted. 

Nor  is  It  given  to  me  to  see  in  what  re- 
spect the  construction  thus  stated  minimises 
the  Donstitutional  guaranty  by  causing  It 
to  become  obsolete  or  ineffective  in  secur- 
ing the  purposes  which  led  to  its  adoption. 
Of  course,  it  may  not  be  doubted  that  the 
proviaion  against  cruel  bodily  punishment 
la  not  restricted  to  the  mere  means  used  la 
the  past  to  accomplish  the  prohibited  result. 
The  prohibition,  being  generic,  embraces  alt 
methods  within  its  intendment.  Thus,  If  It 
could  be  eoneeived  that  to-morrow  the  law- 
maldng  power,  instead  of  providing  for  the 
Infliction  of  the  death  penalty  by  hanging, 
should  eommand  its  inflictitw  by  burying 
alive,  who  could  doubt  that  the  law  would 
be  repugnant  to  the  constitutional  inhi- 
bition against  eruel  punishment  T  But  while 
this  consideration  is  obvious,  it  must  be- 
equally  i^iparent  that  the  prohibition  against 
the  infliction  of  cruel  bodily  torture  cannot 
be  extended  so  as  to  limit  legislative  dis- 
cretion In  prescribing  punishment  for  crims 
by  modes  and  methods  which  are  not  em- 
braced within  the  prohibition  against  cruel 
bodily  punishment,  considered  even  in  their 
most  generic  sense,  without  disregarding  th* 
elementary  rules  of  eonstruetlOD  which  hav» 
prevailed  tiam  the  beginning.  Of  course^ 
the  benefleent  application  of  the  Constitu- 


3,Google 


WBEUS  T.  OKTTED  STATES. 


SS7 


tion  to  Um  erer-eluuigiiig  requirement!  of 
OUT  ULtional  Uf<  hkS,  in  %  great  meaauie, 
IMultad  from  the  «mple  ftnd  general  terms 
by  which  the  powera  created  by  the  Con- 
■titntion  are  oonferred,  or  in  which  the 
limitations  which  it  proyidei  are  expressed. 
But  this  beneficent  result  has  also  essential- 
ly depended  upon  the  fact  that  this  court, 
irbile  never  hesitating  to  bring  within  the 
powers  granted  or  to  restrain  by  the  tinii- 
tationa  created  all  things  generically  within 
their  embrace,  has  also  ioceseantly  declined 
to  allow  general  words  to  be  construed  so 
aa  to  include  subjects  not  within  their  in- 
tendment. That  these  great  nsults  have 
bean  aceomplished  through  the  application 
H  by  the  court  of  the  familiar  rule  that  what 
*  li  generically  included  in  the  words  *eDi- 
ployed  in  the  Constitution  is  to  be  ascer- 
t^ned  by  considering  their  origin  and  their 
■Igniflcance  at  the  time  of  their  adoption 
In  the  inatrument  may  not  be  denied, — 
Boyd  T.  United  States,  lie  U.  S.  616,  824, 
2S  L.  ed.  746,  Ti6,  S  Snp.  CL  Rep.  6Z4 
Eepner  v.  United  States,  IBS  U.  S.  100,  124, 
ISA,  49  L.  ed.  114,  IZ2,  123,  24  Sup.  Ct.  Rep. 
7fiT,  1  A.  ft  £.  Ann.  Css.  0S6,— rulings  which 
an  directly  repugnant  to  tbe  eonception 
that  by  judicial  construction  constitutional 
limitations  may  be  made  to  progress  so  as 
to  ultimately  include  that  which  they  were 
not  Intended  to  embrace, — a  prindple  with 
wUoh  it  leemi  to  me  the  ruling  now  made 
Is  In  direct  conflict,  since,  by  the  interpre- 
tation now  adopted,  two  results  are  aoeom- 
fdisbed:  (a)  the  dause  against  cruel  puniah- 
•lents,  which  was  intended  to  prohibit  in- 
humane aad  barbarous  bodily  puniahments, 
is  BO  construed  as  to  limit  the  discretion  of 
the  lawmaking  power  in  determining  the 
Bters  severity  with  which  punisiunenta  not 
of  the  prohibited  diarajcter  may  be  pre- 
•eribed,  and  (b)  by  interpreting  the  word 
'^musual,"  adopted  for  the  sole  purpose  of 
limiting  judicial  ^scretion  in  order  thereby 
to  maintain  the  supremacy  of  the  lawmak- 
ing power,  so  as  to  cause  the  prohibition  to 
bring  about  the  directly  contrary  result; 
that  is,  to  expand  the  Judicial  power  by  en- 
dowing it  with  a  Tast  anthority  to  control 
the  legislstire  department  in  the  exercise 
of  its  diacretiou  to  deflne  and  punish  crime. 
But  further  than  this,  assuming,  for  the 
sake  of  argument,  that  I  am  wrong  in  mj 
▼lew  of  the  8th  Amendment,  and  that  it 
endows  the  courts  with  the  power  to  review 
the  discretion  of  the  lawmaking  body  in 
prescribing  sentence  of  imprisonment  for 
crime,  I  yet  cannot  agree  with  the  conelu- 
■Imi  reached  in  tliis  case,  that,  beeaase  of  the 
mere  term  of  imprisonment,  it  Is  within  ths 
rule.  True,  the  imprisonment  I*  at  hard 
and  pftlnful  labor.  But  certainly  tbe  mere 
.qnatlflcatlon  of  painful  in  addition  to  hard 


cannot  be  the  basis  upon  which  it  is  now 
deoided  that  the  legislative  discretion  was 
abused,  since  to  understand  the  meaning  of 
the  term  requires  a  knowledge  of  tlie  disci- 
pline prevailing  in  the  prisons  in  the 
Philippine  Islands.  The  division  of  hard 
labor  into  classes,  one  more  irksome,  and,  ^ 
it  may  be  said,  more  painful  than  the  other  ^ 
in  the  *scnsa  of  sererity,  is  well  knovm.  ■ 
English  prisons  act  of  IBDS,  Pub.  Qen.  Stat. 
S  19,  p.  S3S.  I  do  not  assume  that  the 
mere  fact  that  a  chain  is  to  be  carried  by 
the  prisoner  causes  the  punishment  to  be 
repugnant  to  the  Bill  of  Rights,  since,  while 
the  chain  may  be  irksome,  it  is  evidently 
not  intended  to  prevent  the  performance  of 
the  penalty  of  hard  labor.  Such  a  provision 
may  well  be  part  of  the  ordinary  prism 
disci pline,particularly  in  communities  where 
the  jails  are  insecure,  and  it  may  be  a  pre- 
caution applied,  as  it  is  commonly  applied  in 
this  country,  as  a  means  of  preventing  the 
escape  of  prisoners;  tor  instance,  where  the 
sentence  Impaaed  is  to  work  on  the  roads  or 
other  work  where  escape  ml(^t  be  likely. 
I  am  brought,  then,  to  the  conslusion  that 
the  accessory  punishments  are  the  basis  of 
the  ruling  now  made,  that  ths  legislative 
discretion  was  so  abused  as  to  cause  it  to 
be  necessary  to  declare  the  law  prescribing 
the  punishment  for  the  crime  invalid.  But 
I  can  see  no  foundation  for  this  ruling,  as, 
to  my  mind,  these  accessory  punishments, 
even  under  the  assumption,  for  the  sake  of 
argument,  that  they  amounted  to  an  abuse 
of  legislative  discretion,  are  clearly  separa> 
ble  from  the  main  punishment, — imprison- 
ment. Where  a  sentence  is  legal  in  one  part 
and  illegal  In  another,  it  is  not  open  to  con- 
troversy that  the  illegal,  if  separable,  may 
be  disregarded  and  the  legal  enforced- 
United  States  v.  Pridgeon,  163  U.  S.  48^ 
38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746.  But  it 
is  said  here  the  Illegality  Is  not  merely  in 
the  sentence,  but  in  the  law  which  snthoriEea 
the  sentence.  Grant  the  premise.  The  il- 
legal is  capable  of  separation  from  the  legal 
in  the  law  as  well  as  in  the  sentence;  and 
because  this  Is  a  criminal  case,  it  is  none 
the  less  subject  to  the  rule  that  where  a 
statute  is  unoonstltntional  in  part  and  In 
part  not,  the  uneonstltntional  part,  if  sep- 
arable, may  be  rejected  and  the  constitn- 
tlonal  part  maintained.  Of  course  it  is 
true  that  that  can  <miy  be  done  provided  it 
can  be  assiuned  that  the  legislature  would 
have  enacted  the  legal  part  separate  from 
tbe  illegal.  The  ruling  now  made  must 
therefore  reat  upon  the  proposition  that  be-  _ 
cause  the  law  has  provided  an  Illegal  in  t< 
addition  to  a  legal*  punishment,  It  must  be  • 
swumed  that  the  li^slature  would  not  have 
defined  and  punished  the  crime  to  the  legal 
extent,  because  to  some  sxtent  the  legis* 
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■  to  fta  power*.  Bat 
this  I  oontMid  ia  to  indnlge  in  ui  usump- 
tion  iriiich  !■  luiwankiited  ami  has  been 
dlr«etl7  decided  to  the  contrary  at  thii  term 
in  United  States  t.  nniou  Supply  Co.  £IS 
U.  B.  60,  64  L.  ed.  — ,  30  Sup.  Ct.  Bep.  16.  In 
that  eaae  a  corporation  waa  proceeded 
agaiaat  criminally  for  an  offense  puni8b«.ble 
by  impriaoument  and  fine.  The  corporation 
dearlj  could  not  be  inbjected  to  the  im- 
prisonmenti  and  the  ctmtention  was  that  the 
lawmaker  must  b«  presumed  to  have  in- 
tended that  both  the  punishments  should  be 
inflicted  upon  the  person  violating  the  law, 
and  therefore  it  could  not  be  intended  to 
Include  a  corporation  within  its  terms.  In 
ovamiling  the  contention,  it  was  said: 

"And  1(  we  free  onr  mind*  from  the 
notion  that  criminal  statute*  must  be  con- 
•tnwd  by  some  artifldal  and  conventional 
rule,  the  natural  inferenoe,  when  a  statute 
prescribe*  two  independent  penalties,  is 
that  it  mean*  to  inSict  them  so  far  a*  it 
can,  and  that  if  one  of  them  i*  impoosible, 
it  doe*  not  mean,  on  that  aeoount,  to  let 
the  defendant  eecape." 

I  am  authorized  to  say  that  Ur.  Justice 
HoImvH  concuis  in  thi*  dliaent. 


<m  n.  B.  4B5  ) 

WILLUH  T.  FAT  and  Eliza  T.  Fay,  Bis 

Wife,  PUTS,  in  Err., 

SAMUEL  A.  CROZER,  John  P.  Crozer,  and 
Hary  Croser  Page,  Trustees  of  the  &ozer 
Land  Association,  et  al. 

CouBTB  (t  385*)  —  FmiaAi,  Codbtb  — Bk- 

viEW  OF  DECiaioNe  or  Cibcdit  Coiistb— 

Fedebal  QueanoR. 

Any  question  respecting  the  invalidity  of 
tho  provisions  of  the  West  Virginia  Con- 
stitution for  the  forfeiture  of  lands  to  the 
atate  for  flvc  years'  neglect  to  pay  taxes  is 
too  dearly  foreclosed  by  prior  decisions  of 
the  Federal  Supreme  Court  to  serve  aa  the 
baai*  of  a  writ  of  error  to  a  circuit  court 

[Ed.  Note.— For  other  cue*,  see  Conrti,  Orat. 
DIr  1  1022:    Dsc.  DIE.  I  185-*] 


[No.  166.] 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  West  Virginia  to  review  a  judgment  for 
defendant*  in  an  action  of  ejectment.  Di*- 
miased  for  want  of  jurisdiction. 

Bee  same  case  below,  166  Fed.  486. 

The  fact*  are  stated  in  the  opinion. 

Mr.  George  E.  Price  for  plaintiffs  in  er- 
ror. 

Uessra.  Jtuue*  F.  Brown,  W.  W. 
Hughes,  and  D.  J.  F.  Strotber  for  defend- 


Per  Onrlam:  ■ 

Thi*  is  a  wrtt  of  error  to  the  dreuit  court 
of  the  United  States  for  the  southern  dis- 
trict of  West  Virginia,  brought  directly  to 
this  court,  and  as  such  falls  within  the  rule 
that  the  controversy  muit  be  substantial 
and  the  question  open  to  discussion.  Tested 
by  that  rule,  we  think  the  writ  of  error 
must  be  dismissed  on  the  authority  of  Kiag 
T.  Mullins,  171  U.  B.  404,  43  L.  ed.  214, 
18  Sup.  Ct.  Rep.  925;  King  t.  West  Tirglida, 
iSe  tr.  a.  92,  54  L.  ed.  — ,  30  Sup.  t7t.  Rep. 
226.  And  see  King  y.  Panther  Lumber  Co. 
171  U.  S.  437.  43  L.  ed.  227,  18  Sup.  Ct. 
Rep.  673  i  Swann  v.  West  Virginia,  188  U. 
S.  739,  47  L.  ed.  677,  23  Sup.  Ct.  Rep.  848. 
It  is  contended  that  the  question  of  the 
forfeiture  of  plabtiffa'  title  under  the  Con- 
stitution of  West  Virginia  was  not  ruled  in 
those  eases,  because  they  also  involved  the 
statute  of  the  state  referred  to,  while  thi* 
case  preaents  the  validity  of  the  forfeiture 
provision  of  the  state  Constitution  alone. 
But  it  was  pointed  out  in  fing  v.  West  Vir- 
g<nia.  218  U.  S.  100,  54  L.  Bd.  — ,  30  Sap. 
CL  Rep.  225,  that  the  right  to  redeem,  ^ven 
by  the  statute,  waa  not  coextensive  with 
the  forfeiture  under  the  state  Constitution, 
and  yet  the  Ctmatitution  was  upheld,  a*  it 
was  in  King  t.  Mullins,  Bupra.  It  follow*, 
therefore,  that  the  state  Constitution  mu*t 
be  upheld  in  the  present  case.  The  only 
hearing  that  could  be  necessary  would  b* 
whether  the  facta  constitute  a  forfeiture; 
and  that  question,  when  it  arises  between 
a  former  owner  and  a  daimant  under  the 
state,  can  ba  tried  in  a  case  between  thoae 
parties,  as  It  was  here.  There  i*  no  greater 
objection  under  the  Constitution  of  the 
United  State*  to  the  forfeiture  of  land  for 
five  year*'  neglect  to  pay  taxes  than  therv 
is  to  a  similar  forfeiture  by  the  statute  «f 
limitation*  for  neglect  to  assert  title  against 
one  by  whom  the  former  owner  has  been 
disseised.  We  think  that  the  question  *ug- 
gested  Is  so  plainly  covered  by  the  preceding 
cases  that  the  writ  of  error  must  be  dl*> 
missed. 

It  is  ao  ndeted. 


(&T  V.  B.  HI) 
AUSTIN  W.  LORD  and  J.Monroe  Hewlett 
Doing  Bu*ine*8  under  the  Firm  Name  and 
Style  of  Lord  ft  Hewlett,  Appts., 

UNITED  STATES. 

Dwrnn  States  (!  fl**)— Pdblio  GomsaOTa 

— Peizk  CoMPBTrnoH. 

The  acceptance  of  a  design  for  a  public 
building,  submitted  In  the  competition  de- 
deviaed  under  the  ect  of  March  2,  1901  01 
StaL  at  L.  922.  chap.  805),  doee  not  bind 
the  government  to  commission  the  suceeas- 
tul  an^tects  to  construct  the  building  pro* 
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Tided  for  In  tbs  MparAta  ftnd  independsnt 
«ct  of  F«bruu7  0,  ISOS  (S2  Stat,  at  L. 
Wfl,  ehap.  CS8),  wb«re  tlw  earliar  act  ex- 
presslj  directed  that  the  plan*  and  leeom- 
mendatioiu  thereon  were  to  be  transmitted 
to  Congress,  and  the  program  of  competi- 
tion eatled  for  the  payment  of  a  itioulated 
•urn  to  each  of  tM  competing  architecU, 
in  full  compensation  for  their  urvices  in 
preparing  and  lubmitting  design*,  and  ex- 
plicitljr  stated  that  the  statute  did  not  pro- 
vide for  a  building,  but  only  for  designs  to 
4m  approved  by  Cougress. 

[Bd.  Note.— For  oUer  eaan,  sm  Thiltad  StatM. 
Cait  Dir  I  <T;  d«.  dic.  I  m.*] 

[No.  162.] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petiUon 
for  architects'  commissions  for  the  constmo- 
■tion  of  a  publio  building.     A£Grmed. 

See  same  case  below,  43  Ct.  CL  282. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Otaarle*  Fnller,  Pau]  Fnller,  and 
Senjamin  F.  Tracy  for  appellants. 

Assistant  Attorney  General  Jobn  Q. 
'ntompson  and  Ur.  Qeorge  U.  Anderson 
for  appellee. 

Mr,  Justice  Harlan  delivered  the  opinion 
«f  the  eonrt; 

The  appellants,  doing  business  as  arehl- 
taets  under  the  name  of  Lord  k  Hewlett, 
brought  this  action  to  recover  from  the 
United  States  the  sum  of  $76,000  ss  due 
them  on  account  of  eertain  transartfons  re- 
lating to  a  public  building  which  the  United 
States  proposed  to  have  constructed  and 
ttsed  by  the  Department  of  Agriculture. 

The  court  of  claims  adjudged,  upon  the 
facts  found,  that  the  plaintifl's  had  no  cause 
of  action  against  the  United  States,  and  dis- 
mlsBed  the  claimants'  petition. 

The  material  facts  are  as  will  be  now 
^stated:  By  the  act  of  March  Sd,  1901, 
^diap.  805,  Congress  appropriated  the  sum 
*  «(  95.000,  to  be  immediatsly  available,  *'Ho 
enable  the  Secretary  of  Agriculture  to  have 
prepared,  under  bis  direction,  plans  for  a 
fireproof  administrativs  building,  to  be 
•rected  on  the  grounds  of  the  Department 
of  Agriculture,  in  the  dty  of  Washington, 
s^d  plans,  and  such  recommendations  there- 
on as  the  Secretary  of  Agriculture  may 
deem  necestaij,  to  b«  trantmitted  to  Con- 
frtt*  at  its  next  regular  session,"  SI  StaL 
at  L.  92S,  93S. 

Thereafter,  the  Supervising  Architect  of 
the  m^asury  Department  prepared  what  is 
described  In  the  record  as  a  "programme 
■nd  conditions  of  a  eompstltlon  for  a  build- 
ing for  the  Department  of  Agrienltan." 


That  programme  wM  ^proved  by  the  Secre- 
tary of  Agriculture.  It  recited  the  purpose 
to  obtain  designs  for  ths  proposed  building 
by  competition  between  tm  architects  of 
good  professional  standing  and  dtlxens  (rf 
the  United  States,  to  be  designated  by  a 
special  commission,  and  consisting  of  the 
Secretary  of  Agriculture,  the  Supervising 
Architect  of  the  Treasury,  and  three  named 
persons  not  in  the  service  of  the  govern- 
ment, who  should  report  as  to  the  relative 
merits  of  the  designs  submitted.  The  pro- 
gramme contained,  among  other  provisions, 
the  following:  "It  must  be  understood, 
however,  that  while  the  ultimate  purpose 
of  the  competition  Is  the  selection  of  an 
architect,  1A«  oot  doe*  not  provide  for  a 
bvilding,  hut  ttmply  for  a  detign  to  be  ap- 
proved by  Cangreaa  at  the  netft  sssnon,- 
and,  therefore,  while  it  is  to  be  supposed 
that  the  architect  or  firm  of  architects 
whose  design  shall  bs  placed  first  In  this 
competition  will  receive  the  eommisalon  te 
eany  out  the  work  when  tlie  httilding  U 
tmtfiorized.  It  must  be  understood  that  the 
Secretary  of  Agriculture  hoe  no  authority 
at  thie  time  to  «nt9r  into  any  oontraet  fur- 
ther than  it  providtd  for  by  this  pro- 
gramme. The  programme  seta  forth,  ap- 
proximately, ths  conditions  and  location  of 
the  building,  modiflcatlons  of  which  may 
become  necessary.  If  Congress  provides  for 
the  erection  of  the  building,  the  selected 
architect  is  then  to  prepare  such  design  or 
designs  as  may.  In  the  judgment  of  the 
Supervising  Architect  of  the  Treasury,  be  « 
necessary  to  meet  the  'conditions  finally  ? 
adopted  by  him.  ,  ,  ,  The  three  mem- 
bers of  this  commissim,  not  in  government 
service,  shall  receive  In  full  compensation 
for  their  services,  including  traveling  and 
subsistence  expenses,  ths  sum  of  two  hun- 
dred and  fifty  dolUrs  (SZ60).  ...  A 
uniform  sum  of  three  hundred  and  fifty 
dollars  ($360)  will  be  paid  to  each  of  the 
competitors  Invited,  with  the  understanding 
and  agreement  that  unless  otherwise  pro- 
vided for  by  act  of  Congress,  the  architect 
or  sjvhitects  whose  design  shall  be  placed 
first  will  be  awarded  the  commission  for 
carrying  out  the  work,  at  a  fee  computed 
on  the  basis  of  the  schedule  of  charges 
adopted  by  the  American  Institute  of  Ar- 
chttects.  It  mutt  be  understood  that  no 
claim  shall  be  made  upon  the  United  States 
by  any  competitor  for  any  fee,  percentage, 
or  payment  whatever,  or  for  any  expense 
incident  to  or  growing  out  of  his  participa- 
tion in  this  competition,  other  than  is  ex- 
pressly provided  for  by  ths  terms  men- 
tioned hereTn." 

On  the  Z4th  of  October,  1001,  the  appel- 
lants—who were  among  the  ten  architeeta 
selected   to   furnish    i 
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eon^atitloii — noalT«d  uotiM  frtHn  the  Secre- 
tU7  of  Agriculture  th&t  th«ir  plAM  for  the 
building  were  Mlect«d  bf  the  commiaslon, 
■Bd  tbey  received  and  kccepted  the  comp«n- 
Mtion  ((350)  wUch  had  beeo  fixed  by  tbe 
prognitiiiae  of  compstition  as  full  compen- 
■atioa  for  thli  preliminary  wortc.  Subse- 
queatly,  October  ZSth,  ISOl,  tbe  Secretary 
of  Agriculture  notified  Congreu  that  the 
award  had  been  mode  to  the  appellants. 

However,  the  parties,  after  discuss  ion, 
•OQCurred  in  the  view  that,  as  the  Depart- 
ment proposed  a  building  of  Increased  size 
and  of  more  expensive  materials,  the  wet 
would  probably  amount  to  $2,500,000,  and 
a  bill  appropriating  that  amount  woe  sent 
to  Congress  for  its  consideration  and  sotion. 
But  Cottgreaa  took  no  action  on  the  general 
subject  of  a  public  building  for  tbe  Agricul- 
toral  Department  until  February  Sth,  1903, 
I,  when,  without  the  Imowledge  of  the  Secre- 
*  tary  of  Agriculture,  it  passed  on  act  enti- 
>  tied,  "An  Ast  for  tbe  Erection  of  a*Building 
for  the  Use  and  Accommodation  of  the  De- 
partment of  Agriculture."  Hiat  act,  it  may 
be  observed,  did  not  refer  to  the  above  act 
of  ISOl,  or  to  anything  done  under  it.  It 
yet  provided  for  a  eonunodioue  flreproof 
building  on  the  grounds  of  the  Department 
of  Agriculture  for  the  use  of  that  Depart- 
ment and  its  Bureaus,  "to  be  constructed  in 
acoordanoe  with  plans  to  be  procured,  based 
on  accurate  estimates,  providing  for  the 
erection  of  said  building,  complete  in  all  of 
its  details,  as  herein  described,  and  within 
the  total  coat  of  not  exceeding  the  sum 
herein  stipulated,  and  he  is  hereby  author- 
Iced,  after  procuring  such  plans,  and  after 
due  advertisement  for  proposals,  to  enter 
into  contracts  within  the  limit  of  cost  here- 
by Sxad,  and  subjeet  to  appropriations  to 
be  mode  by  Con^vss,  for  the  erection  of 
•aid  building  oomplete,  including  heating 
and  ventilating  apparatus,  elevators,  and 
approaches,  and  the  removal  of  the  present 
building  or  buildings  of  tbe  Department  of 
Agriculture  on  said  grounds.  Bee.  1.  That 
the  supervision  of  the  ODnstruction  of  said 
buDding  shall  be  placed  in  charge  of  an 
officer  of  the  government  especially  qualified 
for  the  duty,  to  be  appointed  by  the  Secre- 
tary of  Agriculture,  subject  to  the  approval 
of  tbe  head  of  the  Department  in  which 
such  officer  is  employed,  who  shall  reesive 
for  his  additional  services  an  increase  of 
25  per  centum  of  Us  present  salary,  such 
increase  to  be  paid  out  of  the  appropriation 
for  tbe  building  herein  authorized.  Sec  1. 
That  the  limit  of  cost  t<«  the  construction 
of  said  building  complete,  including  heating 
and  ventilating  apparatus,  elevators,  and 
approaehes,  and  the  cost  for  removal  of  the 
preaent  bnQding  or  buildings  of  the  Depart- 
ment  of    Agriculture,    is    hereby    fixed    at 


91,600,000,  and  no  contract  shall  be  entered 
into  or  expenditure  authorized  in  excess  of 
said  amount."    3S  Stst.  at  L.  SOE,  chsp.  528. 

The  sundry  civil  appropriation  act  of 
March  3d,  1S03,  contained  this  additional 
provision:  "To  commence  the  erection  of 
a  new  building  for  the  Department  of  Agri- 
culture,  authorized  by  the  act  approved  Feb-  ^ 
ruary  ninth,  nineteen  hundred'and  three,* 
two  hundred  and  fifty  thousand  dollars,  of 
which  sum  one  hundred  thousand  dollars 
Bhftll  be  immediately  available ;  and  ttie 
Secretary  of  Agriculture  is  hereby  author- 
ized to  enter  into  a  contract  or  contracts 
for  the  completion  of  said  building  within- 
the  limit  of  cost  of  one  million,  five  hundred 
thousand  dollars,  fixed  by  said  set."  31 
Stat  at  L.  1139,  ehap.  1007. 

Shortly  after  the  passage  of  the  act  of 
March  2d,  1901,  the  Supervising  Architect 
of  the  Treasury,  Taylor,  was  designated  by 
the  Secretary  of  Agriculture  as  expert  ad- 
viser, and  an  advisory  building  committeer 
of  which  B.  T.  Galloway  was  chairman,  waa 
also  formed.  It  was  found  by  the  court  of 
claims  that  "neither  Mr.  Taylor  nor  any 
of  the  mMnhers  of  this  committee  had  au- 
thority to  enter  Into  any  contract  or  agree> 
ment  with  the  claimants,  which  arrangement 
was  continued  under  the  act  of  1903  until' 
May  4,  1903,  when  Taylor  was  supersedeA 
as  expert  adviser  to  the  Secretary  of  Agri- 
culture by  the  appointment  of  Capt.  JohO' 
S.  Sewell  in  bis  stead." 

After  the  passage  of  the  act  of  FebmarT' 
Sth,  1B03,  negotiations  were  bad  with  tba 
claimants,  In  relation  to  the  detail  of  plana 
and  spedflcatlons  for  the  erection  of  a  build- 
ing provided  for  En  that  act.  But  it  Is  founft 
that  at  no  time  prior  to  May  4th,  1903, 
when  Sewell  sucoeeded  Taylor  as  expert 
adviser,  liad  tbe  claimants  and  the  Secre- 
tary of  Agriculture  or  any  person  or  com- 
mittee appointed  by  him  to  act  for  him, 
agreed  upon  or  accepted  any  specific  plana 
or  specifications  theretofore  prepared  and 
submitted  by  claimants  for  the  erection  of 
said  building."  On  the  contrary,  they  eoulA 
not  agree,  and  their  relations  were  termi- 
nated by  the  letter  from  the  advisory  com- 
mittee, addressed  to  the  appellants,  under 
date  of  April  IGth,  1903.  Subsequently, 
negotiations  between  the  pariies  were  re- 
sumed, Capt.  Sewell  representing  the  D»- 
portment  as  expert  adviser.  The  flndinga 
state:  "On  May  4,  1903,  and  subsequent 
thereto,  the  negotiations  between  claimants  ^ 
and  Captain  Sewell,  superintendent,  aa  ^ 
aforesaid,  had*  to  de  exclusively  with  the  « 
preparation  and  execution  of  a  written  eon- 
tract  providing  for  their  employment  oa 
architects  for  said  building.  Captain  Sewell 
hod  prepared  and  submitted  to  claimants 
two  forms  of  contracts  wherein  c'  ' 
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compenuttDn  for  MrricM  u  drchitecU  for 
1^  bailding  WH  fixed  At  8^  per  eent  of 
oontntct  price.  Alter  much  lengthy  corre- 
spondence, diaeuuing  tbe  propriety  of  luch 
«  fee,  and  tikewiae  tbe  respective  duties  of 
the  architect!  and  Buperlntendent  of  con- 
•truetfon,  provided  for  by  the  act  of  Feb- 
roary  9,  1903,  claimant!  declined  to  accept 
the  terms  of  the  said  agreement,  at  the 
flame  time  insieting  that  the  compensation 
provided  for  in  the  original  programme  of 
the  Secretary,  to  wit,  G  per  cent,  should 
•btain ;  that  they  were  employed  under  and 
by  virtue  of  said  programme,  and  aubae- 
quent  proceeding*  thereto." 

The  findings  further  ahoir  that  on  Febru- 
ary leth.  1903,  Taylor,  who  waa  then  expert 
•dviaer  to  the  Secretary,  had  submitted  to 
etaimanta  for  their  ezamination  and  ap- 
proval a  form  of  contract  looking  toward 
their  employment  as  architects  for  the  con- 
■tructlon  of  said  building,  In  which  contract 
the  compensation  aet  forth  waa  G  per  eent 
«f  tbe  aum  expended  in  the  erection  of  the 
■ame.  Claimant!  do  not  appear  to  have 
examined,  approved,  executed,  or  returned 
■aid  contract.  What  dispoeition  waa  ever 
made  of  it  ii  not  shown.  Finally,  on  May 
IStb,  I9D3,  the  Secretary  of  Agrioulture  ad- 
dreaaed  a  letter  to  tbe  eiaimant!,  in  which 
be  referred  to  the  failure  of  the  elaimanta 
to  accept  the  above  eontraeta  aubmitted  to 
them  by  the  Department,  and  announced  hli 
I,  pnrpoee  to  look  eleewhere  than  to  them  for 


•  *ThIa  !tat«ment  of  the  controlling  facta  ia 
qiiit«  sufBdent  to  show  that  the  Judgment 
below  waa  right.  We  perceive  no  groimd 
whatever  for  a  judgment  againat  the  United 
Btatea.  Nothing  done  imder  the  aet  of 
Uareh  Sd,  1901,  created  any  obligation  npon 
the  part  of  the  Secretary  of  Agriculture,  aa 
npresenting  the  United  States,  to  proceed 
■ader  the  plana  made  by  the  appellants  for 


the  construction  of  the  bui1dlng*refeiTed  to* 
4n  that  aet.  The  "programme"  of  compe- 
tition, devised  under  that  aet  by  the  Archi- 
tect of  the  Treaeury,  under  the  direction  of 
the  Secretary,  contemplated  the  payment  of 
C3G0  to  ea(Ji  of  the  ten  competing  archi- 
tect!, in  full  compeniation  for  their  aervicei 
in  preparing  and  aubmitting  design*.  That 
amount  waa  paid  to  the  appellant!.  And 
they  were  expreaaly  informed  by  the  above 
act  that  the  plans  and  recommendations  of 
the  Secretary  were  to  be  tranamitted  to 
Congreaa.  Beaidea,  the  programme  of  com* 
petition  explicitly  aUted  that  the  act  did 
not  provide  for  a  building,  but  only  for 
designs  to  be  approved  by  Congress.  The 
Secretary  was  without  authority  under  the 
act  of  1901  to  make  any  binding  contract 
for  tbe  erection  of  the  proposed  building; 
and  Congreas,  it  leems,  took  no  action  in 
reference  to  the  designa  prepared  by  the 
appellants  under  that  act.  Nothing  more 
waa  done  by  either  side  until  Congress,  by 
the  act  of  l^ebruary  9th,  1903,  made  inde- 
pendent provisions  for  the  erection  of  a 
building  for  the  use  of  the  Department  of 
Agriculture,  at  a  cost  not  exceeding  91,G00,- 
000.  But  no  contract  was  made  under  that 
act  with  the  appellants.  On  the  contrary, 
the  minds  of  the  parties  never  met  as  to 
the  term!  of  any  contract  In  execution  of 
the  provision!  of  the  act  of  February  Bth, 
1903.  The  appellant!  declined  to  accept  the 
contract  prepared  and  submitted  by  the  De- 
partment. Clearly,  the  appellants  were  not 
entitled,  aimply  beeanse  of  the  acceptanoa 
of  their  plans,  prepared  under  the  act  of 
ISOl,  to  conatruet  tbe  building  provided  fw 
in  the  separate,  independent  act  of  February 
9th,  1903;  and  aa  no  contract  was  made 
with  them  by  the  Seoretary  under  the  latter 
act,  they  have  no  eauae  of  action  agaiait 
the  United  Statea. 
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OASES  DISPOSED  OF  AT  OGTOBEB  TEBH,  1909, 


VoAQiFiK  Gil,  PUIntiff  In  Error,  t.  Uititd) 

States.     [Ko.  SOS.] 

In  Error  to  the  Supnme  Oanrt  of  the 
Philippine  lelandi. 

Solicitor  General   Bowen   for   defendknt 

Febnurr  81,   ISIO.     Docketed   and   dls- 
mtMsd,  on  motion  of  Mr.  Solicitor  GenermI 


WiLLUH  finnraB,  Appellut,  t. 

WnioBT,  u  Trustee,  etc.    [No.  ITS.] 

Appeal  from  the  Unitad  Statu  Circuit 
Oourt  of  Appeale  for  the  Beoond  ClrcniL 

Ur.  Austin  B.  Fletcher  for  ftppellant. 

Hr.  Abnun  L  Ellens  for  appellee. 

Febraar;  SI,  1010.  Dlsmlssad  p«r  stlpn- 
kUoa. 


AMXKtaun  Cam  ft  Founnnr  Coicpaft,  Peti- 
tioner, T.  S^MKB  REFBIO^tATOB  COICPANT. 

[No.  738.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatea  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Heeir*.  Samuel  R.  Betta,  Paul  Bakewell, 
•ltd  C.  A.  Serarance  for  petitioner. 

Messrs.  Edmund  Watmore  and  Otcar  W. 
Jaffery  for  respondent 

February  21,  IBIO.    Denied. 


Um^D  Stages,  Petitioner  v.  MAviLXjnt  ft 

CoicPAHT.     [ifo.  763.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

He  Attorney  Qeneral,  the  Solicitor  Gen- 
eral, and  Auistant  Attorney  General  Lloyd 
far  petitioner. 

lb.  B.  A.  Lerett  for  respondent 

rUinury  21, 1910.    Denied. 


Ukited  Statn,  Petitioner,  t.  E.  J.  LAmiO 

ft  CoHPAIfT.      [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtei  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Uoyd 
for  petitioner. 

Mr.  Thomas  S.  Gates  for  respondent 

February  21,  1010.     Denied. 


UidTB)  States,  Petitioner,  t.  0.  G.  Bxia- 

BTEU>   ft   OOMFAMT.       [NO.    766.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  arcnit 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner, 

Mr.  Thomas  S.  Gates  for  respondent 

February  21,  1010,    Denied. 


URim  States,  Petitioner,  v.  J.  W.  Haio^ 
TOM,  Jr.,  ft  CoupAKT.     [No.  766.] 
Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Cirouit 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner. 
Mr.  Thomas  8.  Gates  for  respondent 
February  21,  leiO.    Denied. 


.  Airroif  Bakbeh  Haub. 


UifiTED  States  i 

[No.  405.] 

On  a  eertifleate  from  the  United  State* 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 

Tbe  Attorney  General  and  the  Solicitor 
General  for  the  United  States. 

No  appearance  for  Hauff. 

February  28,  1910.  Certificate  dismissed 
on  motion  of  Mr.  Solicitor  General  Bower* 
for  tiie  United  States. 
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WmiAH  W.  WTTHmu,  AppelUiit,  *.  WtL- 

UAH  R.  Bosh  ConsTBUcnon  CoHPAnr 

et  ti.  [No.  108.] 

Appeal  from  the  Circuit  Court  of  the 
United  St«tM  for  the  Eutarn  Diitrlct  of 
lOHonri. 

IfMars.  Edmund  T.  Allen  ud  Clifford  B. 
Allen  for  appellant. 

Mr.  S.  C.  Kehr  (or  teapondenU. 

FrtTuarj  2S,  1910.  Decree  afilniied  with 
«Mta  b7  a  divided  oonrt 


Htrneon   On.  ft   Supflt   CoifFAMT,   Appel- 
lant, V.  Theodobe  B.  Boobaeu,  Receiver, 
ete.  [No.  SflBO 
Appeal    from    the  Diitriet   Court   of   the 

United    Statea    for    the    Dietriet    of    New 

Mr.  De  Lagael  Berier  for  appellant. 
Meun.    Qeorge    S.    Sllzer    and    Robert 
Adrain  for  appellee. 
Febmar;  28,  1910.    Decree  afBrmed  with 


BuiunB  M.  OraAnr,  Tnutee,  etc..  Petition- 
er, T.  JnuA  Mabtif.    [No.  743.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  A|q>eali  for 

the  Hfth  Circuit 
tlr.  Charlee  E.  Bell  for  petitioner. 
No  appearance  for  reapondent 
FUirouT  2S,  1910.    Denied. 


4BKA.T  NoKTHiBit  BuLWAT  CoMFAiTT,  Peti- 
tioner, *.   Wkbtebn   Vmott   Tbumuph 
CoMPAiTT  et  al.     [No.  760.] 
Petition  for  a  Writ  of  CerUorarl  to  the 

United  Statei  Qreuit  Court  of  Appeal*  for 

the  Eighth  Circuit 
Meaars.  John  Q.  Jobnaon  end  William  R. 

Begg  for  petftioDer, 
MeHra.   John  F.  Dillon  and  Ruth  T*g- 

fui  for  respondent 

VebniaiT  &8,  1910.    Denied. 


Obkat  Falls  &  Oui  Dounnav  Railioad 
CoiCFAirr,    Petitioner,    v.    G^ctkubk    T. 
Hill.     [No.  772.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Conrt  of  Appeal!  of  the  Diitrict  of  Colnm- 

ya. 

Mr.  Wilton  J.  Lambert  tot  petitioner. 
Meaara.   A.  B.   L.   Ledda  and   John   A. 
ZtKti,  Jr.,  for  reepondent 
Mmiary  28,  UIO.    Duiied. 


Chkuoo  Railway  BqumcKirr  Ookpaht, 

Petitioner,  y.  Pibbt  Sun  BcASnrs  Oov 

past  et  aL    (No.  778.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Conrt  of  Appeals  for 
the  Serentb  Circuit 

Meetra.  George  P.  Fieher,  Jr.,  F.  N.  Jnd- 
•on,  and  Paul  Bakewell  for  petitioner. 

No   appearance  for  reepondent 

February  28,  ISIO.    Denied. 


Qbneral  Eixctbio  Compact,  Petitioner,  t. 

RiCBiiOKD   Sis^n  &  IifmuBBAir  Baii^ 

WAT  Compart.     [No.  780.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Seventh  Circuit 

Mr.  L.  F.  H.  Betta  for  petitioner. 

Meesr*.  Thomas  F.  Sheridan  and  Cliftoa 
V.  Edward*  for  reapondent 

Februarj'  28,  1910.    Denied. 


Cnr   OP   Cbicado,   Petitioner,   t.   Ebib   ft 

Westebn      Tbakspoktation      Coufakt. 

[No.  783.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  C,  E.  Kremer,  Edward  J.  Brun- 
dage,  Emeat  Willcinaon,  and  Samuel  T. 
Fisher  for  petitioner. 

Uesara.  Earver  D,  QonMer,  Frank  & 
MaaUn,  a  H.  Holding,  C.  W.  Qreenfield, 
and  Frederick  M.  Brown  for  reapondent 

February  28,  1910.    Denied. 


Will    F,    Woods,    Petitioner,    v.    UimxD 

Statbb.    [No.  788.] 

Petition  for  a  Writ  of  Certiorari  to  tlM 
United  State*  Circuit  Court  of  Appeal*  for 
the  Fifth  Circuit 

Measr*.  Charles  W.  Ogdeoi  and  Richard 
R.  McMahon  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  reepondent 

February  28,  1910.    Denied. 


ISBAXL  Alpcb,  Appellant  v.  Wiluaic  Hnt- 

KBL,     United     States     Marahal     for     the 

Southern   DIatriot   of   New   York.      [No. 

134.] 

Appeal  from  the  Circuit  Conrt  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Hax  D.  Steuer  for  appellant 

No  appearance  for  appellee. 

Uareb  7,  1910.  Dismissed  with  eosta^ 
purauant  to  the  Tenth  Rnla. 
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0.  J.  Lnria  Msboamtilk  Coicpakt,  PeW- 
tioncr,  T.  Aknie  Kutheb.  [No.  808-1 
Petition  for  A  Writ  of  Certiorari  to  the 

United  States  Cirenit  Court  of  Appeals  for 

the  Second  Clrcnlt. 
lit.  Herbert  H.  Oibbs  for  petitioner. 
Mr.  Edward  A.  Alexander  for  rMpondent 
March  T,  IQIO.     Denied. 


Eelvbtia  Swiss  Foe  Ikbdrascb  Coupaht, 

Petitioner,  v.   Max   J.   BaiUDEKSTKIN   et 

al.     [No.  817.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  Second  Circuit. 

UesBrs.  William  J.  Wallace  and  Freder- 
idc  B.  Campbell  for  petitioner. 

Ueura.  William  V.  Eowo  and  Koyall  Vic- 
tor for  respondent 

March  T,  1910.    Denied. 


In     THT     iliTJXB     OF     BmilABD    SlAYKAHR, 

Petitioner.      [Ko.   818.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  lor 
the  Second  Circuit. 

Mr.  Edwin  P.  Oroivenor  lor  petitioner. 

M.   Clarence  R.  Freeman  in  opposition. 

March  7,  ISIO.    Denied. 


Edwaxd  B.  Moosx,  Commissioner  of  Pat- 
ent*, Plaintiff  in  Error,  y.  Vnrnca  States 

or    AllEBICA    EX     BEL.     NEWCOUB     MoTOB 

CoifPAST.     [No.  IIB.I 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Hessn.  Frederick  P.  Fish,  Melville 
Qiurch,  and  Albert  Q.  Davis  for  plaintiff 
In  error. 

UessTB.  Charles  H.  Duell,  Robert  N.  Een- 
jon,  and  Walter  F.  Rogers  for  defendant  in 

March  7,  IBIO.  Per  Curiam:  The  Writ 
of  Error  is  dismissed  for  want  of  jurisdic 
tlon.  Franh  v.  Moore,  211  U.  8.  1,  63  L. 
•d.  6fi,  29  Sup.  Ct.  Rep.  S;  Rouaseau  v. 
Brown,  21  App.  D.  C.  73,  80;  Johnson  v. 
HneMr,  212  U.  S.  284,  53  L.  ed.  SIS,  29  Sup. 
Ct  Rep.  390;  B.  C.  Atkins  k  Co.  v.  Moore, 
212  U.  8.  285,  53  L.  ed.  5le,  29  Sup.  Ct 
Rep.  3B0;  Gaines  v.  Enecht,  212  U.  S.  501, 
fi3  L.  ed.  eS2,  29  Bup.  Ct.  Rep.  088;  Oaines 
T.  Knecht,  27  App.  D.  C.  630,  6S2;  United 
BUtes  ex  rel.  Taylor  v.  Taft,  203  U.  S.  461, 
SI  L.  ed.  280,  27  Bup.  Ct  Rep.  14S;  United 
States  V.  Lynch,  137  U.  S.  260,  34  L.  ed. 
TOO,  II  Sup.  Ct  Rep.  114;  Baltimore  &  P. 
R.  Co.  *.  Hopkins,  130  U.  S.  210,  228,  3fi  L. 
•d.  90S,  914,  9  Sup.  CI  Rep.  EOS.  The  ap- 
plication for  Certiarari  Is  also  denied. 


James  A.  Saim  et  aL,  Appellants,  v.  Fox 

Bbothcu     HAiruTACTDRUKi     Coktaht. 

[No.   383.] 

Appeal  from  the  Circuit  Court  of  the 
United  State*  for  tiie  Eastern  Diitrict  of 
Missouri. 

Measr*.  Shepard  Barclay,  Thomas  T. 
Fauntleroy,  and  Cornelius  H.  FauntleroT 
for   appellants. 

Messrs.  Herbert  R.  Marlatt  and  Frank  H. 
Sullivan  for  appellee. 

March  T,  1910.  Per  Ctiriaia:  In  the  cir- 
cumstances disclosed  b;  this  record,  we  are 
of  opinion  that  a  direct  appeal  does  not  lie 
to  this  court  from  the  decree  of  the  circuit 
court,  and  the  appeal  is  therefore  dismiased. 


Joiaii  Allxr  Heant  et  al.,  Appellanta,  t. 
Edwabd  B.  Hoobb,  Commiiaioner  of  Pat- 
ents.    [Ko.  718.] 

Appeal  from  the  Court  of  Appeals  of  tlM 
District  of  Columbia. 

Messrs.  Charles  A.  Douglas,  Gibbs  L.  Bak- 
er, and  James  H.  Hayden  for  appellants. 
No  appearance  for  appellee. 
March  10,  1910.    Dismissed  with  coati  «n 
motion  of  counssl  for  appellants. 


Ex  pabte:     Iir  THE  Matteb  or  Abthvs 

Eewett  and  Tom  A.  Keating,  PetlUoa- 

era.     [No.  — ,  Original.] 

Motion  for  leave  to  flie  a  petition  for  > 
Writ  of  Habeas  Corpus. 

Mr.    Thomas    F.    Gatts    for    petitioner*. 

Uardi  1«,  IDIO.    Denied. 


Sbb&io  U.  Hohi,,  Petitioner,  v.  Nobddkdt- 

SOHKB  IjIMTd.    [No.  806.] 

Petition  for  a  Writ  of  Certiorari  to  Uw 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Lawrence  Kneeland  for  petitioner, 

Mr.  Joseph  Larocque  for  respondent 

Much  J^  1010.     Denied. 


RoLum  P.  Concuii,  Petitioner,  v.  Dahius 

UAinirAonmKO  Coupakt  et  aL     [No. 

810.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  SUtes  Cirenit  Court  of  Appeals  lor 
the  Second   Circuit 

Mr.  Henry  M.  Earle  for  petitiooer. 

No  appearance  for  respondent 

March  14,  1910.    Denied. 
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Vtmat    Btateb,    Plaintiff    In    Error,    v. 

PiEBKE    Gbiuaxh*    et    a1.      [No.    400]; 

Unitto  States  Plaintiff  in  Error,  t.  As- 

Tomo  Ikda.     [No.  491.] 

In  Error  to  the  District  Court  o(  tha 
United  States  for  tha  Southern  District  ol 
California. 

The  Attorney  General  and  tbe  Solicitor 
General  for  plaintiffs  in  error. 

No  appearnnce  for  defendant*  in  error. 

March  14,  1910.t  Judgments  afSrmed  by 
tt  divided  court. 


;   £   Ohio  Southwebteen   Rail- 
road   CoiiPAKY,    Plaintiff    in    Error,    t. 
United  States.     [Noi.  124,  125.] 
In    Error    to    the   United   States   Circuit 
Court  of  Appeals  for  the  Sixth  CTrcuit. 
Messrs.  Edward  Colston,  Judion  Harmon, 

A.  W.   Goldsmith,   and   George   Hoadly   for 
plaintiff  in  error. 

The  Attornev  General  and  the  Solicitor 
General  for  defendant  in  error. 

March  14,  1910.  Judgments  afBrmedttb; 
a  divided  court  and  causes  remanded  to  the 
District  Court  of  the  United  States  for  the 
Southern  district  of  Ohio. 

Ex  PAKTE:      IX  TKK  Matteb  ot  Gbabus  R. 
Heikk,  Petitioner.     [No.  16,  Original.] 
Motion  far  leave  to  file  a  petition  for  a 
Writ  of  Mandamus. 
Messrs.   John   B.   Stanchfleld   and  George 

B.  Graham  for  petitioner. 

The  Solicitor  General  for  respondenta. 

March  14,  191C.  Granted,  and  the  an- 
swer of  the  District  Judge  of  the  United 
States  for  the  District  of  Vermont,  sitting 
in  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York,  and  of  the  Circuit  Court, 
to  the  petition  for  the  writ  taken  as  a  re- 
tarn  as  to  a  rule  entered  on  the  petition. 
Rnle  made  absolute  thereupon,  and  order 
granted  directing  respondenti  to  enter  judg- 
ment for  the  United  States  upon  the  ver- 
dict, with  leave  to  defendant  to  plead  over. 


13.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 

Mr.  Walter  Large  for  appellant. 

Ur.  William  B.  Hale  for  appellee. 

March  IB,  1910.  Dismissed  with  costa  on 
notion  of  counsel  for  appellant 


tApril  13,  1910.     Rehearing  granted,  and 
tases  restered  te  docket  for  reargument. 
tfBehearing  granted  and  cases  restored  to 


Coastwise     Trahspobtatiox      Compaitt, 
Ow^iEB,   etc.   Petitioner,   v.   TUB   Stkam- 
8HIP  "Edda,"  etc.    [No.  781.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circnit. 

Mr.  Edward  E,  Blodgett  for  petitioner, 
Mr.  Edward  S.  Dodge  for  respondent 
March  21,  1910.    Denied. 


Mas.     Leb    Maris,    Petitioner,    t,    Pextt 

MuTVAL     Life     Ikburano     Compakt. 

[No.  807.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  (or 
the  Fifth  Circuit 

Messrs.  William  L.  Crawford,  M  L. 
Crawford,  and  Jack  Beall  for  petitioner. 

Mr.  Maurice  E.  Locke  for  respondent 

March  21,  1010.    Denied. 


D.  L.  Heudebson,  Truatee,  etc..  Petitioner, 

V.  Sam  MAiEa.     [No.  824.] 

Petition  for  a  Writ  ot  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  John  B.  L.  Smith  and  George  SL 
Jones  for  petitioner. 

No  appearance  for  respondent 

March  21,  1910.     Granted. 


MiasouRi,    Kakbas,    4    TEXAa    Railwa< 

CouPANT,    Plaintiff   in   Error,   v,    H.    A. 

HOLLAK.      [No.  101,] 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District  of 
the  State  of  Texas. 

Messrs.  James  Hagerman,  Cecil  H.  Smith, 
and  J.  M.  Bryson  for  plaintiff  in  error. 

Messrs.  C.  B.  Randell  and  Judson  H. 
Wood  for  defendant  in  error. 

March  21,  1910.  Dismissed  for  want  of 
jurisdiction. 


MiBSouRi,    Eadbab,    &    Texas    Railway 

CoHPAKT,  Plaintiff  in  Error,  v.  Habbt 

C.  Wise.    [  No.  177.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Texas. 

Messrs.  James  Hagerman,  Cecil  H.  Smith, 
and  J.  M.  Bryson  for  plaintiff  in  error. 

Messrs.  C.  B.  Randell  and  Judson  H, 
Wood  for  defendact  in  error. 

March  21,  1010.  "fsiDissed  for  want  of 
Jurisdiotion. 
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HoE^d  Char,  Indlvldtull;  and  mm  Admr. 

etc..  Plaintiff  In   Error,  T.   Ia>iia£D  H 

Philijfs  et  kl.     [No.  724.] 

In  Error  to  the  Supreme  Judicial  Court 
of  tlie  State  of  Massaehuietts. 

MeHSTi,  Joseph  H.  Soliday,  Riotiard  T. 
Fitzgerald,  and  Fr«der[e  D.  McSenncy  for 
plaintiff  in  error. 

Meairs.  Moorfleid  Storey  and  Ezra  BJpley 
Tfaa^er  for  defendant  in  error. 

March  21,  1010.  DiamisKd  fot  want  of 
Jurisdiction. 


IiT  Kb  Cbables  A.  Thatohis,  Fl^nttff  in 

Error.     [No.  844.] 

In  Ehror  to  the  Supreme  Court  of  the 
State  of  Ohio. 

J£r.  O.  E.  Harrison  for  defendant  iu 
•rror. 

March  21,  IBIO.  Docketed  and  diamiued 
on  motion  of  Mr.  0.  E.  Harrison  In  that  be- 


CntaSR  Uaitufactubiko   Coxran,  Appel- 
lant,   V.    Wnr    Adaub,    State    Itemnne 
Agent,  et  bL     [No.  727.] 
A|9eal   from   the  United  State*  Cireait 
Court  of  Appeals  for  the  Fifth  Circuit. 
Mr.  C.  H.  Alexander  for  appellant. 
Mr.  Edward  Mayes  for  ai^llees. 
April  4,  1910.    Per  Oariam:    Appeal  dla- 
missed     for     want     of     final     judgment. 
Sohlosaer  v.  Hemphill,   198   U.  S.  173,  40 
L.  «d.  1000,  2S  Sup.  Ct  Sep.  6H;  Haael- 
tine  T.  Central  Nat  Bank,  183  U.  B.  130, 
M  L.  ed.  117,  22  Sup.  Ct  Bep.  4D. 


Fiunc   B.   Wasxkt,   Petitioner,   t.   J.   J. 
Ceahbebs.    [N^o.  82a.] 
Prtitlon  for  ft  Writ  of  CerUorul  to  the 

w  s.  a-«7. 


United  SUtaa  Qrenlt  Court  of  Appeals  for 
the  Ninth  Circuit 

Messn.  Joseph  C  Campt>ell,  Albert  Fin]^ 
and  W.  H.  Metaon  for  petitioner. 

Ko  appearance  for  respondent 

April  4,  IBIO.    Granted. 


Newuait   Bauu,   Bankrupt,   Petitioner,   t. 

jAuia    A.    CoMEB,    Trustee,    etc.      [No. 

462.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Qrenit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messra.  J.  W.  Blackwood  and  U.  M.  Co3sa 
for  petitioner. 

No  appesranoe  for  respondent 

April  4,  1010.    Denied. 


WiLUAu   T.   HttoiTLET,   Petitioner,   t.  At- 
lantic Coast  Ldix  Raiuoad  Coufaitz 
et  aL    [No.  708.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit   Court   of   Appeal* 

for  the  Fifth  ClTcuit 
Mesera.  John  M.  Thurston  and  Frvderlek 

T.  MytTt  for  petitioner. 
Mr.  JohD  E.  Hartridge  for  respondents 
April  4,  1010.    Denied. 


CcoRxu.  SrcAicBOAT   COMPAiTT,  Petitioner, 

V.  AinnB  y.  Faiuht,  aa  Adminlatratriz, 

ete.    [No.  834.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  drouit  Court  of  Appeals  for 
the  Second  Circuit 

Measra.  J.  Parker  Elrlln  and  Anw^  Tan 
Etten  for  petitioner. 

Mr.  Nelson  Zabriakle  for  t 

AprU  4,  1010.    DaalMl. 


,y  Google 


30  BUniEMS  COUKT  RBPORTER. 


Oct.T 


OOMMONWEALTH  OF  KENTUCKY. 
OoirffnrunonAL  Law  (|  42")— Who  Mat 
Absail  Statutes. 

1.  One  not  affected  by  the  proviaJons  of  a, 
■tatuta  cannot  urge  its  unconstitutiniialitj'. 

[Ed.  Note.— For  otliar  c»».  lee  Const  fitloam 
I*w,  Cent.  DIr  H  S9-«:     Dec,  Dig.  !   fl'l 

CouBTS    (J    3G6»)  —  DECiaioss    ok   State 
CouBTs— "liicBMaK  oa  Occupation  Tax," 

2.  The  conitruction  hj  the  hiphegt  state 
court  of  the  tax  itupOBBd  hj  Ky.  act  of 
Uftreh  38.  IdOfl,  upon  persoiis  engaged  in 
oompoundlng,  rectifying,  adulterating,  or 
blending  distilled  spirits,  as  being  a  license 
or  ocoupfttion  tax,  and  not  a  propertj  tax, 
will   be   followed   bj   the   Federal   Supreme 

[Ed,  Note.— fte  citber  caiei.  im  Courts,  Cent. 
Dig.  f  Ml:    Dae  Dig.  I  t6S,> 

For  other  deflaltlon*,  sec  Wordi  aod  Pbraaae, 
Tol.  S,  pp.  41U-UU1    to),  t.  p.  4901) 

Ck>N8TiTunoKAL  Law   (|   230*)  —  Equai. 
pBOTEcnoN  OF  TiiK  Laws. 

3.  Tbe  license  or  occupstton  tAX  imposeil 
Upon  tbe  business  of  compoundinr,  rectify- 
ing, adulterating,  or  blending  distilled  spir- 
its by  Ky.  act  of  Alarch  S8,  IBOe,  is  not 
Invalid  aa  denying  the  equal  protection  of 
tbe  laws  because  no  such  tax  U  exacted 
from  either  resident  or  nonresident  distil- 
lers who  neither  rectify,  oom pound,  adulter- 
ate, nor  blend  their  products,  nor  from  rec- 
tifiers and  blenders  of  other  itates  and  coun- 
tries who  vsnd  in  the  state  untaxed  rectiHed 
or  blended  spirits,  in  direct  competition  witb 
the  spirits  of  local  rectifierH  or  blenders. 

(Ed,  Note,— For  other  casi^a.  rtn  CnnBlltucloDlI 
Lew,  Cent.  Dig,  |  iSl:    Dec,  Dig,  1  230,*] 

[No.  e.] 


IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  afBrmed  a  judgment  of  the 
Franklin  Circuit  Court  in  that  state,  en- 
forcing a  tax  on  the  business  of  compound- 
ing, rectifying,  adulterating,  or  blending 
distilled  spirits.     AHIrmed. 

See  same  case  below,  125  Ky.  402,  101  8. 
W.  321. 

The  facta  arc  stated  in  the  opinion. 
Messrs.   Leil   Cooke,   W.  M.   Hough,   A. 
B.   Hayes,    and   Hough,   Hough,   k   Walker 
for  plaintiff  in  error. 

Messrs.  James  S.  Morris,  James  Br«atb- 
Itt,  and  Charles  H.  Uorris  for  defendant 
5  In  "ror. 

?    *  Mr.   Justice   Ijnrtaa   delivered   the   opin- 
ion of  tlie  court: 

Tbe  oommonwealth  of  Kentucky  Institut- 
ed this  procBeding  to  collect  an  occupation 
^  tax  imposed  by  an  act  of  the  general  as- 
«  Mmbly  of  that  sUte  of  March    28.  1606. 
■  whereby  every  oorporation  or  person  en- 


gaged in  the  state  "Ui  the  husloess  or  ocen- 
pation  of  compounding,  rectifying,  adultet^ 
ating.  or  blending  distilled  spirits"  is  re- 
quired  to  pay  "a  license  tax  of  1^  cent  up- 
on every  wine  gallon  of  such  Romponnded, 
rectified,  blended,  or  adulterated  distilled 
spirits."  The  defenses  presented  were,  first, 
that  the  plaintifT  in  error  had  paid  the  tax 
due  for  the  rectification  of  "single-stamp 
spirits,"  and  that  the  act  does  not  cover 
"double-stamp  spirits,"  used  as  a  basis  for 
its  operations;  second,  that  the  act  was 
repugnant  to  the  Constitution  of  the  state; 
and,  third,  that  the  act  is  repugnant  to  tbe 
Constitution  of  the  United  States,  in  that 
it  is  a  regulation  of  interstate  commerce, 
and  operates  as  a  denial  of  the  equal 
protection  of  tbe  law.  The  questions  con- 
cerning the  validity  of  the  act  under  the 
state  Constitution,  and  as  to  the  liability 
of  tbe  plaintiff  tn  error  under  the  act  aa 
construed  and  enforced  by  the  highest  court 
of  Kentucky,  may  be  laid  on  ooe  side,  for 
the  only  contentions  which  concern  us  un> 
der  this  writ  of  error  to  the  state  oourt 
are  those  which  arise  under  the  Constitu- 
tion of  the  United  States. 

The  two  sections  of  the  act  which  need  ba 
examined  are  tbe  first  and  seventh,   which  t- 
are  set  out  in  the  margln.t*  The  other  sec- f 


tSec.  1.  Every  corporation,  associatioii, 
company,  copartnership,  or  individual  en> 
gaeed  in  this  state  in  the  business  or  occu- 
pation of  compounding,  rectifying,  adulter- 
ating, or  blending  distilled  spirits,  Icnown 
and  designated  as  sini;1e-Btamp  spirits, 
shall  pay  to  the  common  wealth  of  Kentucky 
a  license  tax  of  IVi  cent  upon  every  wine 
gallon  of  fiiich  compounded,  rectified,  blend- 
ed, nr  ndiiltersted  distilled  spirits. 

See.  7.  Any  oorporation,  aaaociatioa,  com- 
pany, copartnership,  or  individual  who 
shall  ship  any  compounded,  rectified,  blend- 
ed, or  adulteVated  distilled  spirits,  known 
and  designated  as  single-stamp  spirits,  into 
this  state,  for  the  purpose  of  labeling, 
branding,  marking,  or  stamping  the  same 
as  Kentucky  whisky,  product  or  spirits,  or 
which,  before  shipment  into  this  state,  shall 
have  been,  or  may  thereafter  be,  labeled, 
branded,  marked,  or  stamped  as  Kentucky 
whisky,  product  or  spirits,  shall  be  deemed 
oompdunders,  rectifiers,  blenders,  or  adul- 
teralnrs  under  the  provisions  of  this  act, 
and  shall  pay  the  license  tax  Imposed  herein 
on  compounders,  rectifiers,  blenders,  or  adul- 
terators of  such  aplrta  in  this  state,  and 
shall  make  the  report  required  herein  to  th« 
auditor  of  publie  accounts.  Any  eorporVi- 
tion,  association,  company,  copartnership,  or 
individual  who  shall  violate  this  secUon  ot 
this  act  shall  be  deemed  guilty  of  a  misds- 
mennor,  and  fined  in  any  sum  not  lea*  thaa 
7500  nor  more  than  (1,000.  Each  ahlpment 
shall  be  deemed  a  separate  offense.  Xba 
Franklin  circuit  court  shall  have  iurisdto- 
tion  ol  all  ofTensei  committed  nnder  this 
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tioM  priTTide  for  nporta,  and  Impose  pen- 
alti«a    for    delinqacndes    In    reporting    or 

It  is  uid  that  the  7tb  section  of  tlie  act 
impoMs  a  liceoBe  tax  upon  the  bnaineoa  of 
■bipping  into  the  state  of  goods  like  those 
made  by  the  plaintiff  in  orror,  when  decep- 
tivelj  marked  or  labeled  "as  Kentuckjr 
whieky,"  or  intended  to  be  so  deceptively 
branded  or  labeled  when  received  in  the 
■tste;  and  that  Bueh  a  burden  is  illegal  as 
a  regulation  of  interstate  commerce.  But 
as  plaintiff  in  error  concedes  that  it  is  not 
engaged  in  bringing  into  the  state  spirits 
deceptively  marked  m  a  Kentucky  product, 
nor  intended  to  be  so  branded,  and  has  not 
been  proceeded  against  under  that  section, 
it  is  clear,  the  section  b^ng  a  separable  pro- 
vision, that  ve  need  not  deal  with  either 
of  these  objections,  save  only  as  the  pres' 
ence  of  that  section  in  the  act  may  have  a 
bearing  upon  tlie  question  of  discrimination 
between  Uie  domestic  and  foreign  product, 
which  is  the  real  question  in  the  ease. 

The  qocation  upon  which  the  ease  must 
torn  comes  to  this:  Has  the  state  denied 
to  the  plaintiff  In  error  the  equal  protection 
cf  the  law,  guaranteed  hy  the  I4th  Amend- 
ment, by  the  imposition  of  the  tax  pro- 
vided imder  the  1st  section  of  the  act  t  It  is 
■rged  that  that  section  falls  under  the  con- 
demnation of  the  provision  of  the  Federal 
Oonstitntion,  because,  to  quote  from  the  brief 
^  of  counsel,  it  "creates  an  unjust  discrimina- 
f  tion  against 'Kentucky  rectifiers  and  blcnd- 
an  Included  within  the  provisions  of  the 
act,  in  favor  of  the  three  other  classes  en- 
gaged in  the  same  bustness,  to  wit;  (I) 
Kentucky  distillers  who  vend  unrectifled 
•ad  unblended  si^rits;  (2)  distillers  of 
vther  states  or  countries  who  vend  in  Ken- 
tneky  unrectifled  and  unblended  spirits ; 
and  (3)  rectifiers  and  blenders  of  other 
states  or  eountriea  who  vend  in  Kentucky 
untaxed  rectified  or  blended  spirits,  in  direct 
eompetition  with  the  spirits  of  Kentucky 
reetiflers  or  blenders,  subject  to  the  tax." 
It  has  been  urged  that  the  tax  is  not  im- 
poeed  as  a  license  upon  the  doing  of  busi- 
Beas,  bat  is  laid  upon  the  goods  produced, 
and  is  therefore  arbitrary  and  discrimina- 
tory aa  one  not  imposed  upon  all  other  like 
kinds  of  liquor,  whether  produced  in  or  out 
of  the  atat«.  This  contention.  If  good, 
would  only  carry  the  case  back  to  the  un- 
derlying objection  that  the  classiflcatiou  is 
arbitrary  and  unreasonable,  and  therefore 
void,  as  denying  the  equal  protection  of  the 
law, — a  question  which  at  last  mvst  be 
answered,  whether  the  tax  be  sn  occupa- 
tion or  a  property  tax.  But  the  Kentucky 
court  of  appeals  has  construed  the  act  as  not 
a  property  tax,  but  aa  one  imposing  a  11- 
eenae  or  occupation  tax  upon  Uie  business. 


Speaking  by  Judge  Hobaon,  the  Kentoeky 
court  of  appeals  said:  "A  tie«ua«  tax  is  Im- 
poaed.  The  amount  of  the  license  tax  is 
determined  by  the  amount  of  spirit*  pro- 
duced. The  tax  is  not  upon  the  spirits.  It 
is  a  license  tax  upon  the  business.  To  hold 
it  a  tax  upon  the  proper^,  we  must  disre- 
gard the  word  'license'  in  both  the  title  and 
the  body  of  the  act  That  a  license  tax  was 
contemplated  is  also  shown  hy  |  3,  which 
requires  that  notice  shall  be  given  to  tlie 
auditor,  stating  certain  facta,  before  the 
business  shall  be  engaged  in;  by  |  4,  tliat 
upon  such  notice  the  auditor  shall  there- 
upon issue  to  each  applicant  a  certificate 
showing  that  he  has  complied  with  the  act,  _ 
and  by  |  G,  that  upon  the  payment  of  the  »• 
license  tax  to  the*  treasurer,  the  auditor  • 
shall  issue  to  such  persons  authority  to  con- 
tinue in  the  business,  if  such  authority  la 
deaired.  Under  the  statute,  a  man  may  not 
l^ally  engage  In  the  business  without  giv- 
ing the  notice  and  having  the  certificate 
from  the  auditor.  The  payment  of  the  tax 
at  the  times  required  by  the  statute  Is  tlie 
condition  upon  which  authority  to  continue 
In  the  husinesa  is  made  to  depend.  This  Is 
manifestly  a  tax  on  the  business,  and  not 
upon  the  property.  The  amount  of  the  tax 
ia  simply  regulated  by  the  amount  of  the 
product,  but  It  ia  a  license  tax  upon  the 
business.  To  hold  otherwise  would  be  to 
say  that  the  legislature  cannot  impoae  a 
graduated  license  tax  based  upon  tlia 
amount  of  product  manufactured."  [ISS 
Ky.  414,  101  S.  W.  323.]  Bueh  a  oonrtmo- 
tlon  and  Interpretation  of  the  statute  here 
involved,  by  tlie  highest  court  of  the  state, 
should  be  accepted  as  definitely  determining 
that  the  tax  complained  of  is  not  a  proper- 
ty tax,  but  a  license  tax  Imposed  upon  the 
doing  of  a  particular  buainees  plainly  sub- 
ject to  the  regulating  power  of  the  state. 
We  come,  then,  to  the  question  as  to 
whether  this  act  makes  an  arbitrary  and 
ill^al  discrimination  in  favor  of  other 
persons  or  corporations  engaged  in  the 
same  business.  Hw  question  Is  at  last  one 
of  classiflcatiou  of  subjects,  trades,  or  pur- 
suits, for  the  purpose  of  taxstion,  and  eon- 
cems  the  power  of  the  states  to  exereiae 
discretion  in  the  methods,  subjeeta,  and 
rates  of  taxation.  Fundamental  to  the 
very  existence  of  the  governmental  power  ol 
the  states  as  is  this  function  of  tsxBtIoI^ 
it  is  nevertheless  subject  to  the  beneficent 
restriction  that  It 'shall  not  be  so  exercised 
as  to  deny  to  any  the  equal  proteetion  of 
the  law.  But  this  restriction  does  not  com- 
pel the  adoption  of  "an  iron  rule  of  equal 
taxation,"  nor  prevent  variety  in  methods 
of  taxation,  or  discretion  in  the  selection  of 
subjeeta,  or  classificstion  for  purposes  ot 
taxation    of   either    properties,    businesses 
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M  tndM,  «al]lii£>,  «r  occnpatioDB.  ThU  tnueli 
^  haa  been  over  uid  over  uiuoimeed  hj  thii 
•  court  *  B^*!  Gap  R.  Co.  r.  Pemurlvania, 
lU  U.  a  292,  33  li.  ed.  8SZ,  10  Sap.  Ct 
Sep.  633;  W.  W.  Cargill  Co.  v.  UinnesoU, 
ISO  U.  S.  462,  46  L.  «i.  SIQ,  21  Sup.  CL 
Rep.  4E3;  AmsTican  Sugar  Ref.  Co.  r.  Loa- 
laiana,  179  U.  S.  89,  45  L.  «d.  102,  21  Bup. 
Ct  Rep.  43;  Cook  V.  Marshall  County,  196 
U.  S.  26B,  49  L.  ed.  473,  2S  Sup.  Ct.  Rep. 
233;  Williami  v.  Arkansas,  217  U.  S.  79, 
54  L.  ed. — ,  30  Sup.  Ct  Rep.  493 ;  Sonth- 
westera  Oil  Co.  v.  Texas,  217  U.  S.  114,  H 
L.  ed.  — ,  30  Sop.  Ct  Rep.  496. 

The  answer  of  the  plaintiff  in  < 
eedea  Uiat  It  is  "doing  business  In  this 
state,  and  engaged  in  the  boeinesi  or  occu- 
pation of  compounding,  rectifying,  adulter- 
ating, or  blending  distilled  spirits,  known 
and  designated  aa  single- stamp  apirita." 
Plaintiff  in  error  now  aays  that  it  has  baen 
arbitrarily  singled  out  and  its  busiuasB  or 
ooenpation  taxed,  thereby  dlserlminating  in 
favor  of  "three  other  alasses  engaged  in  the 
•ame  busItWBs."  The  first  class  which  is 
luuned  aa  favor«d  are  distillera  who  neither 
rectify,  compound,  adulterate,  nor  blend 
their  products.  Manifestly  there  is  nothing 
caprleioua  in  putting  the  occupation  carried 
on  by  the  plaintiff  In  error  in  a  class  dis- 
tinct from  that  of  the  whisky  distillers 
whow  straight  product  is  the  basis  for  the 
manipulated  priMluct  of  those  engaged  in 
the  taxed  bnsinesa.  &  veiy  wide  discretion 
moat  be  conceded  to  the  legislative  power 
of  the  state  in  the  classifleatiou  of  trades, 
eallings,  businesses,  or  occupations  which 
may  be  subjected  to  special  forms  of  regu- 
lation or  taxation  through  an  excise  or 
license  tax.  If  the  selection  or  eUaaiflca- 
tion  is  neither  capricious  nor  arbitrary, 
and  rests  upon  soma  reasonable  considera- 
tion of  difference  or  policy,  there  is  no  de- 
nial of  the  equal  protection  of  the  law.  The 
reaaona  for  discriminating  between  dis- 
tillers and  reetiflers  is  not  obscure,  and  a 
dassification  which  includes  one  and  omits 
the  other  is  by  no  means  arbitrary  or  nn- 
reaaonabla.  In  American  Sugar  Ref.  Co.  t. 
Louisiana,  cited  abore,  a  license  tax  im- 
posed upon  the  business  of  refining  sugar 
and  molasses  was  sustained,  although  plant- 
an  grinding  and  refining  their  own  sugar 
were  excluded.  In  W.  W.  Cargill  Co.  v. 
,  Minnesota,  180  U.  S.  462,  469,  46  L.  ed.  S19, 
^  827,  21  Sup.  Ct  Rep.  423,  429,  a  state  stat- 
>  nte  requiring  elevator*  companies  operating 
elevators  situated  upon  railway  rights  ol 
way  to  take  out  a  license,  without  requiring 
thoae  not  so  situated  to  do  so,  was  held  not 
to  ba  an  illegal  discrimination.  This  court 
there  said,  in  reference  to  the  insistence 
that  the  discrimination  was  a  denial  of  the 
•qnal  protection  of  the  law,  that  "no  such 


Judgment  could  ba  properly  rendend  nnlcM 
the  olasiification  was  merely  arbitrary,  of 
waa  devoid  of  thoK  elements  that  are  inhei* 
ent  in  the  distinction  implied  in  elaaaiflea* 
tion.  Wa  cannot  percdve  that  the  require 
ment  of  a  license  is  not  based  upon  some 
reasonable  ground, — some  difference  thai 
beara  a  proper  relation  to  the  classification 
made  by  the  statute."  In  Williams  v.  Ar- 
kansas, cited  above,  a  class  id  cation  in  a 
stato  statute  which  prohibited  drumming 
on  trains  for  business  for  any  hotel,  lodging 
bouse,  bath  house,  physicians,  etc.,  was  sus- 
tained as  not  a  capricious  classification,  al- 
though It  did  not  apply  to  drumming  for 
other  business  not  mentioned,  but  distin- 
guishable by  reason  of  local  conditions.  In 
Southwestern  Oil  Co.  t.  Texas,  supra,  H 
waa  held  that  an  occupation  tax  on  all 
wholesale  dealers  in  certain  articles  did  not 
deny  to  the  class  taxed  the  equal  protection 
of  the  law  because  a  similar  occupation  tax 
was  not  Imposed  on  wholesale  dealera  i> 
other  articles. 

It  is  next  said  that  "distillers  of  other 
statea  and  eonntries  who  vend  in  Kentudcy 
unrectified  and  unblended  spirita"  are  un* 
touched  by  the  law.  This  is  answered  by 
what  we  have  said  as  to  such  distillers  man- 
ufacturing within  the  state,  aa  well  aa  by 
the  obviousnesB  of  the  fact  that  the  state  of 
Kentucliy  had  no  more  right  to  impose  an 
occupation  tax  upon  a  business  conducted 
outside  of  the  state  than  it  had  to  lay  a 
property  tax  upon  property  outside  of  the 
state. 

Finally,   it  is   said  that  "rectifiers  and 
blenders  of  other  atatea  or  countriea  who 
vend  in  Kentucky  untaxed  rectified  or  blend- 
ed   spirits,   in   direct  competition  with  the  t- 
•spirits  of  Kentucky  rectifiers  or  blender^  ■ 

■e  not  subject  to  the  tax." 

The  contention  comes  to  thisi  A  state 
may  not  impose  a  tax  upon  the  prlvilega 
of  carrying  on  a  particular  business  or  ee- 
cupation  in  the  state,  unless  it  can  impoaa 
a  similar  tax  upon  the  same  business  or  o^ 
cupation  carried  on  ontaide  of  the  state,  if 
the  latter  may,  through  interstate  commerce, 
compete  by  shipments  Into  the  state  witk 
the  product  of  the  taxed  resident  A  lya- 
tern  of  taxation  discriminating  in  favor  ef 
residents  and  domestic  producta,  and  against 
nonresidenta  and  foreign  products,  mi^tra- 
snlt  in  commercial  noninterconrse  between 
the  atatea,  and  aa  a  regulation  of  interstate 
)  would  clearly  be  invalid.  The  ob- 
jection, however,  would  not  apply  to  a  nui* 
form  tax  upon  gooda  which  does  not  dl» 
criminate  In  favor  of  reaidente  or  producta 
of  the  stete.  Woodruff  r.  Parham,  8  WaU. 
123,  10  L.  ed.  382;  HInson  t.  Lott,  8  WaO. 
148,  IB  L.  ed.  3S7;  Emert  v.  Missouri,  IM 
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U.  B.  zee,  3S  L.  ed.  430,  0  Inters.  Com.  Rep. 
08,  15  Snp.  Ct  Rep.  3S7. 

There  ii  no  pretenie  here  tlidt  ttiere  hai 
been  any  disorimination  in  favor  ol  either 
the  residents  or  the  product*  of  Kentucky, 
but  the  reverse,  in  that  the  resident  rectifler 
il  discriminated  against  because  the  product 
of  the  untaxed  nonresident  rectifier  meets 
those  of  the  taxed  rectifier  in  competition 
for  the  trade  of  Kentucky.  But  counsel  say 
that  discrimination  against  residents  or  prod- 
uets  of  the  state  is  as  much  a  denial  of  the 
equal  protection  of  the  law  as  any  other 
method  of  unequal  taxation,  and  cite  State 
T.  Hoyt,  71  Vt.  W,  M,  42  Atl.  073.  That 
was  a  case  involving  the  validity  of  a  license 
tax  by  the  state  of  Vermont  upon  peddlers  of 
goods,  "the  manufacture  of  thit  state."  The 
Vermont  court  held  that  when  a  business 
eonsttta  In  selling  goods,  the  exaction  of  a 
license  for  its  pursuit  was  in  elTect  a  tax 
npoQ  the  goods  themselves;  and  that  as  this 
tax  discriminated  arbitrarily  against  the 
g  products  of  the  state,  it  was  void,  as  deny- 
>  Ing  the  equal  protectian  of  the  law.  But  the 
?  ground  ofHhe  decision  was  that  the  discrim- 
inatioD  against  the  goods  of  the  8tat«,  and 
in  favor  of  the  products  of  other  states,  both 
classes  of  goods  being  within  and  subject  to 
th«  taxing  power  of  the  state,  was  an  illegal 
discrimination,  as  arbitrary  and  capricious. 
The  court  said : 

"The  question,  therefore,  is  one  of  classt- 
fleation.  If,  In  the  ease  luppoeed,  the  resl- 
deat  and  the  nonresident  mauutacturer  or 
their  goods  can  be  differently  classed,  the 
statute  can  be  sustained ;  otherwise  not.  The 
rule  on  this  subject  Is,  that  the  mere  fact 
of  classification  is  not  enough  to  exempt  a 
■tatute  from  the  operation  of  the  equality 
clanse  of  said  Amendment,  but  that  in  all 
eases  it  must  appear,  not  only  that  a  classi- 
flcatlon  has  been  made,  but  that  it  is  one 
based  on  some  reasonable  gTOUnd,~~eome  dif- 
ference that  bears  a  just  and  proper  relation 
to  the  attempted  classi  fleation,  and  is  not  a 
mere  arbitrary  selection.  Oulf,  C  ft  S.  F.  R. 
Co.  v.  Ellis,  105  U.  S.  150,  41  L.  ed.  060,  17 
Sup.  Ct  Rep.  2S6." 

The  case  has  no  bearing  upon  the  present 
ease.  In  that  case,  the  license  might  have 
been  exacted  from  one  peddling  in  Vermont, 
whether  he  peddled  domestic  or  foreign 
goods.  Here  the  exaction  is  not  upon  the 
product  at  all,  but  upon  the  business  of 
producing  the  product  in  the  state.  The 
same  busineaa  carried  on  beyond  the  state 
eonld  not  have  been  subjected  to  a  like  tax. 
There  has  therefore  been  no  arbitrary  or 
eaprtoious  discrimination  against  the  resi- 
dent rectifler. 

There  Is  no  error  In  the  judgment,  and  it 
|«  aiErmed. 


(217  U.  B.  HT.) 

COLUMBIA  HEIGHTS  REALTY  COMPA- 
NY, PIffs.  in  Err., 


Appeal  awd  Ehsob  (|  T10*)— Assiamanrr 

1.  The  option  reserved  under  Suprems 
Court  rules  21  and  3G,  of  examining  the 
transcript  of  record  on  writ  of  error  or  ap- 
peal, in  order  that  the  court  may  be  advised 
as  to  whether  there  has  occurred  any  "plain 
error"  which  obviously  demands  correction, 
will  be  exercised  where  the  defendants  in 
error  have  made  no  objeotioo  to  the  failure 
to  assign  error,  under  U-  S.  Rev.  Stat 
a  BB7,  1012,  U.  S.  Comp  Btat.  1601,  pp. 
712,  Tie,  but  have  snbraitted  the  case  upon 
the  specifications  of  error  in  the  brief  of  the 
plaintiffs   in  error. 

[Sd.  Not*.— For  otber  cases,  SM  Appsal  aafl 
Error,  D«j,  Dl«.  f  Tl».»] 

District   of  Coluubu   (|   16*)— AssKn- 

2.  A  reassessment  of  benefits  under  the 
act  of  June  6,  1900  (31  SUt  at  L.  068, 
chap.  809),  upon  lots  benefited  by  the  az- 
tension  of  Eleventh  street,  in  the  District 
of  Columbia,  is  properly  made,  where  the 
earlier  act  ot  March  3,  1S99  (3D  Stat,  at 
L.  1344,  chap.  431),  under  which  ttke  orig- 
inal assessment  of  benefits  was  made,  had 
been  superseded  by  the  new  enactment  at 
the  time  of  the  courfs  refusal  to  eonfirm 
such  assessment,  which  refusal  was  as- 
sumed by  the  parties  to  amount  to  an  an- 
nulment of  the  award  of  benefits  by  the 
first  jury. 

[Ed.  Not*.— For  otbar  cases,  aea  Otstrlet  ef 
Coluinhla,   Dec  Dig.  1  !(.•) 

10*)— Pdbuo 


3.  A  proceeding  for  the  reassessment  of 
benefits  upon  lots  benefited  by  the  extension 
of  Eleventh  street,  in  the  District  of  Colum- 
bia, taken  under  the  act  of  June  0,  1900, 
superseding  the  act  of  March  3,  18S0,  can- 
not be  regarded  as  a  new  action,  for  the 
purpose  of  applying  the  statute  of  limita- 
tions, but  must  be  deemed  a  oontinuatica  ol 
the  old  proceeding. 

[Ed.  Note.— For  other  cases,  aes  District  et 
ColurabtB,  Dec.  DIk.  I  It-'l 

DiBTKicT   or   COLiniiiu    (f  16*)— Absesb- 

MENTS. 

4.  Objections  that  the  court  did  not  ex- 
amine the  jurors  in  the  proceeding  under 
the  act  of  June  0,  1900,  for  the  reassess- 
ment of  benefits  upon  lots  benefited  by  the 
extension  of  Eleventh  street,  in  the  Dis- 
trict of  Columbia,  as  to  whether  they  pos- 
sessed the  qualifications  required  by  f  4  of 
that  act,  nor  administer  to  them  the  oath 
required  by  statute,  come  too  late  when 
not  made  at  the  time  the  jurors  were  ac- 
cepted and  sworn. 

[Bd.  Note.- For  other  eases.  •••  Distrlot  of 
CalDmbra.  Dec.  Die.  I  U-'l 


6.  A  Journal  entry  In  the  proceedins  nn- 


*FBr  otlisr  eases  •••  •■ 
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der  tbe  Mt  of  June  <,  IDOO,  for  the  rM 

wument  of  beneflta  upon  1ol«  benefited  1 
the  ezteniion  of  Eleventh  street,  in  th«  Di 
triet   of   Columbia,  wbicb   recitea   that  the 
oath  was  iidministered  to  the  juron  ii 
oordance  with  the  proviaians  of  that  : 
nte,   imports   that   the  statutory  oath 
foUowed  SB  far  as  applicable. 

[Bd.  Not*.— For  otber  cuMt  —  District  of 
Columbia.  Dec  Die  t  !*■•] 

DiSTBICT    OF    COLUICBIA    (I    10")— lUPBOTE 

8.  The  refusal  o(  the  court,  after  the  aa 
Mptanoe  and  swearing  of  the  jur;,  in  ■ 
proceeding  under  the  act  of  June  6,  1900, 
for  the  reauessment  of  benefits  upon  lota 
benefited  bj  the  extenaian  of  Eleventh 
street,  in  the  District  of  Columbia,  to  permit 
counsel  to  examine  the  jurors  aa  to  their 

Suali  Scat  ions,  ia  not  reTeraible  error,  al- 
lough  counsel  was  not  present  at  the  time 
they  were  accepted  and  sworn,  where,  un- 
der the  statute  and  the  warning  order,  the 
parties  interested  were  required  to  he  pres- 
ent and  "eontioue  in  attendance"  until  the 
matter  was  ended. 

[Efl.  Note.— For  other  cuee,  B*«  Dtrtrlct  el 
Columbia,   Diie.  DIS.  I  !«.•] 

DiBTBlCT    or    COLUVBIA    (I    18*)— COKOEU- 

NATION  FRDCEEoinas. 

7.  Confirmation  of  that  part  of  the  ver- 
dict of  the  iurora  in  the  proceeding  under 
the  act  of  March  3,  18Se,  for  the  extenaion 
of  Eleventh  street,  in  the  District  of  Co- 
lumbia, which  awards  damages  to  the  land 
not  taken,  from  being  left  high  above  or  be- 
low the  grade,  is  not  rei  judicata  as  to  the 
benefits  accruing  to  the  same  land,  which 
the  statute  Ravs  shall  not  be  leas  than  50 
per  cent  nf  the  damages  sustained. 

IBS.  Note.— For  atber  esses,  see  District  ot 
Columbia,  Duo.  DiB.  i  II.'] 

DiSTBiOT  or  Columbia  (|  16*)— Stbbet  Ux- 

TKNSIOIT. 

8.  An  instruction  in  the  proceeding  un- 
der the  act  of  June  R,  1900,  for  the  reas- 
sessment of  benefits  upon  the  lota  benefited 
by  the  extension  of  Eleventh  street,  in  the 
District  of  Columbia,  is  not  open  to  the 
objection  that  the  jur^  was  not  limited  to 
the  benefits  resulting  immediately  from  the 
opening  of  the  atree^  but  might  consider  all 
enhancement  which  might  come  from  subse- 
quent Improvement  of  or  upon  the  street, 
where  the  court  eliminated  any  doubt  aa  to 
It*  meaning  by  other  parts  of  its  charge, 
in  which  the  jury  was  told  that  the  benefits 
must  come  immediately  from  the  extension 
of  the  street,  and  not  from  an;  subsequent 

[Ed.  Note.— For  otber  casus.  Set  District  Df 
Calumbla,  Dec   Dl|.   |  It.*] 

DlBTBIOt    OF    COLtJUBIA    (|    18*)— IMPBOTB- 
lUNTB— ASSUSU  ENT8. 

9.  The  power  ol  the  court  to  review  the 
award  made  by  the  jury  appointed  to  view 
the  premises  and  hear  the  testimony  in  the 
proceeding  under  the  act  of  June  6,  1 900,  for 
Uie  reasacasment  o(  benefits  resultini;  from 
the  extension  of  Eleventh  street,  in  the  Dis- 


triet  of  Colombia,  is  limited  to  plain  er^ 

rore  ot  law,  misconduct,  or  grave  error  of 
fact.  Indicating  plain  partiality  or  cor- 
ruption. 

[Bd.   Note.— For  otber   entt,   see  Dlitriet  a( 
ColUEufalB,   Dec   Sir   i  It.*] 
DiSTBICT    or    COLUUBIA    (I    IS*)— CORDEM- 

FAnoN  Fbdceedinqb. 

10.  Whether  or  not  the  court  below  err«d 
in  holding  the  award  of  the  jury  appointed 
under  the  act  of  June  8,  1900,  to  reaaaess 
the  benefits  resulting  from  the  extenuon 
of  Eleventh  atreet,  in  the  District  of  Co> 
lumbia,  not  unreasonable,  nor  so  unjust  as 
to  require  a  new  trial  before  another  jury, 
ii  not  open  in  the  Federal  Supreme  Court, 
where  it  has  not  all  the  evidence  before  it, 
and  there  is  no  agreed  atat«meiit  of  facts. 

[Bd.  Nota.— For  other  cuea.  sea  Dlstrlet  Ol 
Columbia.  Dec  DIs.  I  IS.*] 

tNo.    187.] 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Colombia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  oonflnning 
a  reaaaessment  of  benefits  resulting  from 
the  extension  of  Eleventh  street,  in  that 
District.     Affirmed. 

Bee  same  caae  below,  31  App.  D.  C.  112. 

Tbe  facts  are  stated  in  the  opinion. 

Hesars.  Arthur  A.  Blrney  and  L«0 
Bimmons  for  plaintiffs  in  error. 

Messrs.  James  Francis  Smith  and  Ed- 
ward H.  Thomas  for  defendants  in  error.        . 

*Mt.  Justice  Lttrton  delivered  the  opinion  • 
of  the  court: 

In  1B99,  the  then  eommisaioners  for  the 
District  of  Columbia  filed  a  petition  la  tbe 
supreme  court  of  the  District  for  the  con- 
demnation of  land  neceasary  for  the  ezten* 
of  Eleventh  street  northwest.  In  due 
se  the  statutory  jury  of  seven  filed  an 
award  of  damages  and  of  benefits.  The  ver> 
was  confirmed  so  far  as  it  awarded  dam- 
ages for  the  property,  but  was  disaffirmed 
and  vacated  aa  to  the  amount  of  beuefita. 
The  award,  so  far  as  it  assessed  the  dam- 
ages, was  accepted,  and  the  money  has  long 
since  been  paid;  but  from  the  order  setting 
aside  or  vacating  the  asseaament  of  benefit^ 
Mmmiaaionera  appealed  to  the  court  of 
appeals  of  the  District,  where  that  order  was 
reversed,  and  the  proceeding  remanded  to 
the  lower  court,  with  direction  to  vacate  tbe 
order  setting  aside  the  amount  of  benefits, 
''and  for  auch  further  proceed inga  in  the 
ease,  according  to  Uw,  as  may  be  Just  and 
Ight."  The  supreme  court  of  the  district, 
in  March  4,  1904.  in  obedience  to  the  man- 
date of  the  court  at  appeals,  set  aside  its 
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former  order  vac*  ting  tfa«  a«Mtiinent  of 
b«iwfita  by  th«  yxrj,  and  therenpon  beard 
tbe  ntktter  upon  BXMptiona  of  tho  defend- 
ants to  the  award,  uid  upon  tbe  mation 
ot  the  petttionera  for  a  confirmation  ot  the 
award  of  benefit*.  Whereupon  an  order 
wa«  made  denying  oonfinuation,  and  order- 
ing that  "In  caae  the  petitioner*  desire  to 
proceed  further  in  the  pTemises,  they  shal), 
within  a  reasonable  time,  make  application 
to  this  court  for  directions  to  the  marBhal 
to  summon  a  jury  of  twelve,  as  provided  by 
law."  From  this  order  refusing  confirma- 
tion, the  petitioners  prayed  an  appeal,  but 
did  not  perfect  same.  The  next  step  in  the 
0  caae  waa  taken  on  June  17,  1904,  when  the 
?  landowners  moved  the  eonrt'to  diamls*  the 
proceeding,  assigning  aa  reason  therefor 
that  "the  law  under  wbich  such  proceeding 
mast  be  had  ba«  been  repealed;"  and,  sec- 
ond, "for  failure  of  petitioners  to  proceed 
aa  required  by  the  order  of  this  court  of 
March  4,  1904."  Upon  this  motion  tbe 
court,  on  June  17,  1904,  made  an  order  in 
th««tt  words: 

"Upon  coDsideration  of  the  proceedingn 
herein  and  the  motion  filed  by  Abner  Green- 
leaf  anii  others  on  June  17th,  a.  d.  1004,  it 
is  by  the  court,  this  17tb  day  ol  June,  a. 
s.  1904,  ordered,  that  the  petitioners  in  the 
above-entitled  cause,  within  sist?  days 
from  tbe  date  hereof,  proceed  in  the  mat- 
ter of  the  reaaaessment  of  benefits  herein,  in 
acoordance  with  the  terms  and  provleiong 
of  the  act  ot  Congress  approved  June  0, 
1900,  entitled,  'An  Act  for  the  Extension  of 
Columbia  Road  East  of  Thirteenth  Street, 
and  for  Other  Purpoaes.'  "  [31  Stat  at  L 
605,  chap.  60S.] 

Thereupon  the  then  commisaionen,  )□ 
eontinunnce  of  tbe  old  proceeding  under  the 
act  of  March  3,  1899  (30  Stat,  at  L.  1344, 
ehap.  431),  filed  an  amended  and  supple- 
mentary proceeding  according  to  the  terms 
ot  tbe  later  act  of  June  S,  1900  (31  Stat 
at  L.  668,  chap.  SOS),  in  which,  after  set- 
ting out  all  of  the  proceeding!  under  the 
pending  petition,  they  prayed  for  a  reas- 
sessment of  benefits  sgainat  abutting  and 
adjacent  owners  whose  lands  hail  not  been 
asseased  for  benefits  aa  required  both  under 
the  former  and  later  acts  of  Congreaa  In  re- 
spect to  the  exteniion  of  Eleventh  street 
northwest  Under  this  amended  petition  a 
jury  of  seven  was  impaneled,  who  returned 
an  assessment  of  benefits  against  the  plain- 
UfTs.  This,  after  exceptions  had  been  over- 
ruled, was  confirmed.  A  writ  of  error  was 
talcen  by  the  plaintilTa  in  error  to  the  court 
of  appeal*  for  tbe  District  of  Columbia, 
where  the  judgment  of  the  supreme  court 
was  afilrmed.  Thereupon  this  writ  ot  error 
was  med  out 

This  protracted  litigation  Is  now  l>efore 


ipaniad  Irj  an  anlgnment  of  ar-  ^ 

■The  act  of  Fdtruary  9,  1893,  chap.  74,? 
i  8,  27  Stat  at  L.  436,  U.  S.  Comp.  St*t 
IDDl,  p.  S73,  concerning  writ*  of  error  and 
appeals  from  the  court  of  appeals  of  the 
District  of  Columbia,  provides  that  they 
shall  be  allowed  In  the  "same  manner  and 
under  the  same  regulations  as  heretotore 
provided  for  in  cases  of  writs  of  error  on 
judgments  or  appeals  from  decrees  ren- 
dered in  the  supreme  court  of  tbe  District 
ot  Columbia."  The  procedure  referred  to  is 
that  found  in  |  70G,  Rev.  Stat,  which  pro- 
vides that  such  writs  or  appeals  shall  be 
allowed  in  the  "same  manner  and  under  tbe 
same  regulations  as  an  prorided  In  catea 
ot  writs  of  error  on  judgments  or  appeals 
from  decrees   rendered  In  a  circuit  court" 

Sees.  997  and  1012,  Rev.  Stat  (U.  B. 
Comp.  Stat  1901,  pp.  712,  TIO),  require  tbe 
transcript  from  the  drenit  court  to  be  filed 
with  an  assignment  of  error,  and  the  36tb 
rule  of  tbia  court  preacribes  the  character 
of  ancb  aasignmenta,  and  that  "no  writ  of 
error  or  appeal  ahall  be  allowed  until  such 
assignment  of  errors  shall  have  been  filed, 
.  .  .  "  and  that  "errors  not  assigned  ac- 
cording to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned."  This  rule  refers 
in  terma  only  to  write  of  error  and  appeals 
under  i  E  of  the  act  of  March  3,  1891  [26 
SUt.  At  L.  827,  chap.  617,  U.  S.  Comp.  Stat. 
1901,  p.  949],  hut  it  is,  in  effect  extended 
to  every  writ  of  error  or  appeal  to  or  from 
any  court  by  rule  21,  which  requires  that 
the  brief  shall  set  out  "a  specification  of 
the  errors  involved."  This  "specification  of 
error"  must  conform  to  rule  35  in  par- 
ticularity. Thus,  the  fourth  paragraph 
provides:  "When  there  is  no  aasignmnnt  ol 
errors,  a*  required  by  1  997  of  the  Revised 
Statutes,  counsel  will  not  be  heard,  except 
at  the  request  oi  the  court;  and  errors  not 
specified  according  to  this  rule  will  be  dis- 
regarded; but  the  court,  at  its  option,  may 
notice  a  plain  error  not  assigned  or  speci- 
fied." 

The  court  has,  however,  not  regarded  it- 
self  as  under  any  absolute  obligation  to  die-  le 
miss  a  writ  ot  error  or'appeal  beeaose  ot  P 
the  nonasaignment  of  errors,  a*  required  by 
li  S97  and  1012,  Rev.  SUt,  having,  by  its 
rules,  reserved  the  option  to  notice  a  plain 
error,  whether  assigned  or  not  Indepen- 
dent School  Dist  V.  Hall,  loa  U.  S.  428, 
27  L.  ed.  237,  1  Sup.  Ct  Rep.  417 ;  Farrar' 
V.  Churchill,  136  U.  S.  609,  614,  34  L.  ed. 
246,  24B,  10  Sup.  «.  Rep.  771;  United 
States  T.  Pena,  176  U.  S.  500,  E02,  44  L.  ed. 
251,  252,  20  Sup.  Ct  Rep.  106. 

In  the  present  case,  the  brief  of  wnlBMl 
for  the  plaintiffs  in  error  spedfiea  tm  at 
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kgad  errors.  Tb«  defenduita  In  «rror  Iwt* 
made  no  objection  for  fallnre  to  uBign  Er- 
ror vradsr  If  997  ud  lOlZ,  IUt.  BUL,  but 
havi  rabnitted  the  case  upon  the  ipecifi- 
eftttoni  of  error  in  the  brief  of  the  plain- 
tiffs In  error.  For  these  reasons,  we  sbsll 
exercise  the  option  reserved  under  both 
rules  SI  and  35,  of  examining  the  tran- 
script, that  we  aaj  be  ndvised  as  to  whether 
there  has  occurred  anv  "plain  error"  which 
obviouslj  demands  correction. 

1.  Did  tlie  court  err  in  allowing  an  as- 
•essment  of  benefits  under  the  act  of  June 
0,  I900T  We  think  not.  Under  the  proceed- 
ings had  theretofore  under  the  act  of  March 
S,  18S9,  there  bad  resulted  a  condemnation 
of  the  land  needed  for  the  extension  ol 
Elerenth  street  northwest,  and  an  assess- 
ment of  damages  sustained  by  the  landown- 
ers, which  awaid  had  been  confirmed  and 
the  money  paid.  But  that  act  provided 
"that  of  the  amount  found  due  and  award- 
ed as  damages  for  and  in  respect  of  the 
land  condemned  under  this  section  tor  the 
opening  of  said  streets,  not  less  than  one 
half  thereof  shall  be  asBessed  by  the  Jury 
in  said  proceedings  against  the  pieces  and 
parcels  of  ground  situate  and  lying  on  each 
side  of  the  extension  of  said  streets,  and 
also  on  all  or  any  adjacent  pieceg  or  par- 
cels of  land  which  will  be  benefited  by  the 
opening  of  said  streets,  as  herein  provided." 
Objection  to  this  arbitrary  fixing  of  the 
■olnlmum  amount  to  be  assessed  for  benefits 
upon  lots  benefited  by  the  opening  of  the 
g  s^eet  waa  considered,  and  the  act  sus- 
B  talned  as  within  the  complete  jurisdiction 
>  whlch'the  United  States  posBeasea  over  the 
District  of  Columbia,  in  the  case  of  Wight 
T.  Davidson,  181  U.  S.  371,  46  L.  ed.  BOO. 
EI  Sup.  Ct  Rep.  6ie.  The  benefits  assess- 
able under  that  act  were  separately  found 
OS  against  each  parcel  of  property  supposed 
to  be  benefited,  but  that  part  of  the  award 
of  the  Jury  was  vacated  upon  the  erroneous 
supposition  that  the  rule  for  aaseasment  of 
benefits  in  the  act  was  void.  This  action  of 
the  District  court,  as  we  have  already  i 
was  reversed.  Thereupon  the  District  court 
denied  the  motion  of  the  commissioners  to 
affirm  the  verdict  of  the  jury  assessing  bene- 
fits. In  this  situation  it  waa  open  to  the 
oommlssioners  to  applj*  for  another  jury. 
Before  they  did  ao  the  special  act  of  June 
0,  ISOO,  was  passed.  The  effect  of  the  ac- 
tion of  the  court  in  refusing  to  confirm  the 
first  assessment  of  benefits  was  to  make 
void  the  award  and  verdict  of  the  jury. 
In  10  far  as  that  verdict  had  separately 
found  the  benefits  accruing  to  the  property 
by  the  extension  of  the  street.  The  com- 
missioners were  therefore  complying  with 
the  direction  to  them  found  in  the  IZth 
section  of  the  act  of  Oongreas  of  June  8, 


1000.  That  aet  provided  that  the  eom- 
miseitmers  ihonld  make  application  to  tha 
supreme  court  of  the  District  of  Columbia 
"for  the  final  ratification  and  confirmation 
of  the  awards  of  the  Jury  for  and  in  reapeet 
to  the  land  condemned  for  the  extension  of 
Eleventh  atreet,"  et«.  And  "in  the  event 
that  the  assessments  for  benefits  levied  by 
the  jury  In  relation  to  said  Eleventh  street 
shall  for  any  reason  be  declared  void,  the 
said  commissioners  .  .  .  are  author^ 
ized  and  directed  to  make  application  to 
said  court  for  a  reassessment  of  snch  ttene- 
fita,  under  and  in  accordance  with  the  pro- 
visions of  this  act."  The  procedure  un- 
der this  act  diSera  in  many  particular* 
from  that  under  the  act  of  18S0.  In  view 
of  thia,  the  property  owners,  on  June  17, 
1904,  moved  the  court  to  dismiss  the  old 
proceeding,  basing  the  motion,  as  shown  ^ 
by  the  entry  upon  the  journal  of  the  court,  la 
upon  the  contention  that*  "the  law  under  ? 
which  such  prooeedlng  mnst  be  had  haa 
been  repealed,"  and  "for  failure  of  the  pe- 
titioners to  proceed  aa  required  by  the  or- 
der of  this  court,"  of  March  4,  1904.  Thera- 
upon  the  court  made  the  order  heretotora 
set  out,  requiring  a  reassessment  of  bene- 
fits under  the  later  act 

There  is  no  possibla  doubt  as  to  the  cor- 
rectness of  thia  order.  The  new  act  super- 
seded the  former  act  In  so  far  as  the  reaa- 
seasment  of  benefits  was  concerned.  Bbtll 
parties  seemingly  concurred  in  iniiniing 
that  this  was  the  case,  and  that  the  refusal 
of  the  court  to  confirm  the  original  assess 
ment  of  benefits  was  an  annulment  of  tha 
award  of  benefits  by  the  first  jury.  The 
order  was  in  part  based  upon  the  motion  o( 
the  plaintiffs  in  error,  and  was  made  with- 
out protest  or  objection,  and  none  waa  sug- 
gested for  more  than  a  year.  Such  a  re- 
assessment waa  but  a  continuance  of  tha 
original  proceeding,  which  might  well  be 
done  by  an  amended  or  supplementary  peti- 
tion by  virtue  of  the  authority  of  the  new 
act.  'Hiis  disposes  also  of  the  oonteutioB 
that  the  proceeding  for  reaasessment  of  ben- 
efits was  barred  by  the  statute  of  limitsk 
tions  of  three  years.  The  proceeding  for 
reasaeument  was  not  a  new  action,  but  a 
continuance  of  the  old  one,  and  therefore 
not  subject  to  th*  operation  of  the  statute. 

e.  Coming  now  to  the  errors  assigned 
upon  the  procedure  under  this  petition  fo» 
a  reasaeaament  of  benefita.  The  first  ob- 
jection is  that  the  oourt  did  not  examine 
the  Jurors  as  to  whether  they  possessed  the 
qualifications  required  by  {  4  of  the  new 
act,  nor  administer  to  them  the  oath  re- 
quired by  the  statute  under  whieh  the 
court  was  proceeding. 

These  objections  come  too  late.  The  stat- 
ute made  It  the  doty  of  ttwooorttohewob* 
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JactioQi  to  jurora  *^fore  accepting  tbem, 
^  None  were  made.  So  nith  the  oath;  if  tha,t 
la  Admiiiiatered  departed  in  any  particular 
•  frcin  *  the  term*  of  the  atatutc,  objection 
•hould  have  been  made  at  the  tin 
wa«  made,  and  only  after  the  verdict  was 
an  J  made.  The  journal  entry,  moreover, 
recites  that  the  jurora  summoned  by  the 
manbal,  under  the  order  theretofore  made, 
mre  "accepted  aa  qualified,"  and  that  the 
oath  was  administered  to  them  "in  accord- 
ance with  the  proviaions  of  the  act  of  Con- 
gress of  June  0,  IIIDO."  It  is  now  aonght 
to  contradict  the  record  by  a  statement  con- 
tained in  a  bill  of  exceptions  allowed  after 
final  judgment,  that  counsel  for  the  plain- 
tiffs is  error  was  not  present  when  the  order 
of  record  was  made  and  the  jury  accepted 
and  awom,  and  that  after  they  had  been 
•o  aoeepted  and  aworn,  counsel  was  denied 
the  right  to  examine  the  jurors  as  to  their 
qualifications.  In  respect  to  the  oath  ad- 
ministered, tbe  bill  of  exceptions  contains 
the  meager  statement  that  the  jurora  were 
■worn  to  "assess  the  benefits  accruing  to 
the  property  abutting  or  adjacent  to 
Eleyenth  street  extended,  according  to  the 
■Ufaits." 

The  oath  wbioh  is  required  to  be  ad- 
ministered by  I  4  of  the  act  of  June  S, 
1900,  under  which  the  court  waa  proceeding, 
was  aa  oath  applicable  only  to  the  condem- 
nation of  land  for  an  eztensitni  of  the 
Columbia  road,  and  tha  Jury  wer«  to  be 
■worn  to  oascM  lh«  damage*  and  ben«fitt 
rwulHnf  from  fAa  eattHtUm  of  that  road. 
Such  on  oath  la  the  present  caae,  when  only 
beneflta  were  to  be  assessed  for  property  al- 
teody  taken  and  paid  for,  wpon  anolJt«r 
ttrMt  dltogetlMr,  was,  of  oourse,  not  appli- 
eable.  The  court,  in  such  drcumstances, 
required  aa  it  was  to  follow  the  procedure 
of  the  Columbia  road  atatute,  was  perfectly 
jtlstifled  in  Bwearing  the  jury  to  assess  bene- 
flta to  the  property  concerned  in  this  pro- 
oaedfng.  True,  the  oath  prescribed  by  f  4 
includes  an  affimiatiiHi  that  the  JU17  waa 
dtainterested  and  unrelat«d,  and  would  act 
without  favor  or  partiality;  but  the  state- 
ment in  the  bill  of  exceptions  does  not  show 
^  that  these  matters  were  omitted  from  the 
la  eath,  and  the  presumption  remains  that 
•  the  •  statutory  oath  waa  followed  as  far 
aa  applicable,  which  is  the  ImplicatiMi  from 
the  journal  entry. 

As  to  the  qualiScations  of  the  jurora; 
Primarily,  they  had  been  summoned,  as 
shown  by  the  order  to  the  marshal  and  bit 
ntnm,  aa  men  having  the  statutory  qualifl- 
flations.  The  Journal  recites  that  the  court 
*Vceqited  them  as  qualified."  No  hint  is 
found  In  this  transcript  that  they  were  not 
fnalifled,  or  that  they  wera  guilty  of  any 
miaeondnet.     Not  baring  asked  the  court  to 


examine  them  before  accepting  tbeai,  or  to 
be  then  permitted  to  quality  tbem,  it  waa 
not  reversible  error  to  deny  the  privilege 
after  they  had  been  stvorn  and  accepted. 
That  counsel  waa  not  present  when  they 
were  accepted  and  sworn  does  not  invalidate 
the  impaneling  of  tbe  jury.  Under  the 
statute  and  the  warning  order,  the  parties 
interested  ware  required  to  be  present  and 
"continue  in  attendance"  until  the  matter 
waa  ended. 

3.  It  is  assigned  as  error  that  the  court 
erred  in  overruling  the  plea  of  res  judicata 
as  to  lota  1  and  30  in  block  27,  and  lots  1 
to  le  in  block  28.  Tbe  plea  was  not  good. 
The  flrat  jury,  that  which,  under  the  act 
of  March,  1899,  assegsed  both  damages  and 
benefits,  was,  under  that  act,  required  to 
award  damages  not  only  for  land  taken  for 
the  extension  of  the  street,  but  also  dam- 
ages to  tbe  remainder  of  tbe  land  by  being 
left  high  above  or  below  the  grade.  The 
then  owners  of  these  lota  were  awarded 
such  grade  damages  to  land  not  taken,  which 
award  haa  been  confirmed  and  paid.  Bitt 
the  same  jury,  as  they  were  instruetad  to 
do,  assessed  the  benefits  sustained  to  the  re- 
mainder, not  taken,  separately.  This  part 
of  the  verdict  was  set  aside;  so  that,  aa  it 
stands,  the  plaintiffs  have  been  p^d  tha 
damages  sustained  to  the  proper^  not  taken 
by  reaaon  of  the  grade  resulting,  but  have 
nsver  been  assessed  for  tbe  benefits  accruing 
to  the  soma  untaken  remainder.  It  ia  now  ^ 
aaid  that  the  confirmation  of  the  amount  a 
of  damages  is  an  adjndioation*that  the  lots  f 
not  taken  were  damaged,  and  not  benefited. 
But  that  is  not  tha  legal  oonstrucUon  of 
the  jndgment,  for  the  real  damages  have 
never  been  reduced  by  the  benefits,  which 
the  statute  says  shall  not  be  less  than  60 
per  cent  of  the  damages  auaUiued.  Tha 
former  jndgment  waa  conclusive  only  aa  to 
the  damages,  and  that  has  not  and  could 
not  be  reopened.  The  benefits,  having  been 
separately  stated  in  that  verdict,  remained 
to  be  determined,  and  ware  praperly  re- 
assessed under  the  later  act  of  Congrsas. 
4.  Alleged  error  in  inatrnctiona  given  or 

The  sixth  assignment  noticed  In  the  brief 
is  error  in  giving  the  first  instruction  asked 
by  the  oommissi  oners.  This  request  was  in 
theee  words: 

'It  is  the  duty  of  the  jury  to  consider  and 
ess  tbe  ben^ta  which  have  resulted  to 
the  piece*  or  paroela  of  land  on  each  aid* 
of  Eleventh  street  northwest,  aa  extended 
from  Flmrida  avenue  to  Lydecicer  avenue, 
and  the  beneflta  which  have  remlted  to  anj 
and  all  other  place*  or  parcels  of  land  from  ' 
•xtenslon;  and  in  determining  tha 
luuuunta  to  be  so  swsasod  against  said 
pieces  or  parcels  of  land,  the  jnr;  shall  t«k* 
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into  cMiaideratioii  tbs  r«apectire  sltiutlfMi* 
at  the  said  pieoea  or  parceU  of  Uad,  and 
tlw  beneflta  that  thej  ha.Te  severally  re- 
ceived from  Kiid  extension  of  lald  Eleventh 
atreet.  By  exteusioo  of  the  street,  the  jury 
are  to  understand  its  establishnient,  laying 
out,  and  completion  for  all  the  ordinary  lues 
vt  a  public  thoroughfare,  or  highway." 

The  objection  to  this  Mcmi  to  be  that  the 
jury  was  not  limited  to  the  benefita  result- 
ing immediately  from  tho  opening  of  the 
street,  but  might  consider  all  eobancement 
which  might  come  from  subsequent  im- 
provement of  or  upon  the  street.  But  this 
was  not  the  whole  of  the  instruction  of  the 
oourt  upon  that  subject,  uid  any  doubt  as 
to  what  the  court  did  meaji  was  eliminated 
S  by  other  parts  of  the  charge.  Thus,  the 
P  court  said  that  to  lay  au'assessment  for 
benafiU  against  any  piece  of  land  abutting 
upon  said  street  or  adjacent  thereto,  the 
jmy  must  find  that  the  beneQti  upon  which 
•uch  assessment  is  based  was  brought  about 
by  the  extension  of  said  street,  and  not  by 
any  improvement  made  since  it  was  extend- 
•d,  or  by  the  extension  of  car  lines  in  said 
street.  Again,  the  oourt  said  that  such 
bene&ta  must  acccrue  "immediately  from 
the  extension  of  the  street  in  question." 
This  was  repeated  when  it  was  said  that 
"the  benefit  aaseBsable  must  be  an  enhance- 
ment in  value  immediately  upon  the  open- 
ing and  extension  of  said  street,"  and  that 
they  had  "no  right  to  consider  any  enhance- 
ment or  Increase  in  value  that  is  Uie  result 
of  any  special  improvements  made  on  the 
■tteet  after  it  was  opened  and  eatablished, 
u  previously  stated."  There  ii  no  reaam 
for  doubting  the  meaning  of  the  eourt. 

The  several  requests  made  by  the  plain- 
tiffs in  error  were  sufficiently  covered  by 
tite  charge  as  given. 

5.  The  next  specillcation  of  error  in  the 
brief  Is  in  these  words;  "The  court  erred 
in  refusing  to  review  the  evidence  taken  be- 
fore the  jury,  and  to  determine  if  the 
verdict  was  unjust  and  unreasonable.'  The 
act  of  June  6,  ISOO,  under  which  the  court 
was  proceeding,  required  the  jury  to  go  upon 
and  view  the  premises,  and  then  to  hear  and 
receive  such  evidence  as  might  be  offered, 
in  the  presence  of  the  court,  or  otherwise, 
as  the  court  might  direct,  and  to  then  return 
the  majority  verdict  aa  to  the  amount  of 
benefits  against  the  property  involved.  In 
this  case  the  evidence  was  not  heard  by 
the  jury  in  the  presence  of  the  court,  that 
being  according  to  the  order  of  the  court. 

The  act  further  provide*  that  "the  eourt 
■hall  have  power  to  hear  and  determine  any 
objeotiMis  which  may  be  filed  to  said  verdict 
•r  award,  and  to  set  aside  and  vacate  the 
tKa»,  tn  whcJe  or  in  part,  when  satisfied 
•wl  H  is  nnjnat  or  imreaBOiiable,  and  in 


such  event  a  new  jni7*ah»ll  be  anrnmoned,  f 
who  shall  proceed  to  awess  the  damage*  or 
benefits,  as  the  case  may  be,"  etc 

This  specification  of  error  has  for  ita 
foundation  the  concluding  paragraph  of  Uw 
bill  of  exceptions,  aa  follows: 

"The  foregmng  substance  of  the  testimony 
taken  before  the  said  jury  was  abstracted 
by  the  appellant  from  the  testimony  filed 
as  an  affidavit  in  the  case  by  order  ol  the 
court.  After  the  counsel  had  argued  the  case 
upon  the  propositions  of  the  law  raised  by 
the  exceptions,  counsel  for  the  appellant,  in 
support  of  its  motions  and  exceptions,  oCTNcd 
to  read  to  the  court  the  said  testimony,  but 
the  court  declined  to  hear  the  same  or  con- 
sider it  at  the  time  in  full,  counsel  saying 
that  It  would  be  his  purpose  to  consider  the 
same  it  the  court  found,  after  consideration, 
the  propositions  of  the  law  were  against  the 
appellant.  But  counsel  had  no  further  oppor- 
tunity to  argue  said  case  on  the  evidence^ 
and  without  reading  the  evidence,  or  bear- 
ing it  fully  read,  the  court  passed  an  order 
overruling  all  the  exceptions,  and  confirm- 
ing said  verdict,  and  refused  to  consider 
said  testimony  any  further,  and  the  appel- 
lant excepted. 

"And  thereupon  the  appellant  presentad 
to  the  court,  the  Justice  who  presided  at 
the  hearing  of  this  case,  and  made  the  rul- 
ings herein  referred  to,  this,  its  bill  of  ex- 
ceptions, oontatning  the  proceedings  before 
the  court  and  before  the  jury  or  commission, 
with  the  substance  of  the  evidence  taken 
before  the  said  jury,  and  the  affidavits  filed 
in  the  case  subsequent  thereto,  as  herein  t*- 
ferred  to,  with  the  exceptions  as  therein 
noted,  which  were  duly  taken  by  th« 
appellant  separately,  in  the  order  in  which 
they  appear,  and  allowed  by  the  court  at 
the  time." 

The  certificate  was  in  these  words: 

"And  the  said  appellant,  by  its  counsel, 
prays  the  court  to  sign  and  seal  this,  its 
bill  of  exceptions,  and  make  the  same  a  part 
of  the  record  in  this  case,  which  Is  now  ac-  ^ 
eordingly  done,  and  the  said  bill  of  excep-  S 
tions  is  here*naw  signed  and  sealed  In  due  • 
form  and  made  a  part  of  the  record  in  this 
case  this  14th  day  of  August,   1907,  mma 
pro  tune." 

Why  the  court  should  b*  required  to 
read,  or  hear  read,  "in  full,"  a  paper  which 
was  ctmfessedly  but  the  substance  of  the 
testimony  taken  before  the  jury,  as  "ab- 
stracted by  appellants  from  the  testimony 
filed  as  an  affidavit  in  the  case,"  we  are  at 
a  loss  to  know.  The  power  of  the  court  to 
review  the  award  by  such  a  jury  must,  In 
the  very  natnre  of  Uie  matter,  be  limited  to 
plain  errors  of  law,  misconduct,  or  grav* 
error  of  fact  indicating  plain  parUali^  or 
eorruption.     The  jury   saw  and  heaid   th* 
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-witnMBMi  tlie  court  did  not  The  Jurr  went 
upon  ajid  viewed  the  premise*;  the  court 
did  act.  TlM  dufy  to  review  did  not  involn 
mere  error  in  judgiuent  u  to  the  extent  ol 
enhancement  in  vslue,  for  the  judgment  of 
the  jury  manifestly  rested  upon  much  which 
could  not  he  brought  before  the  court.  The 
jury  w&B  expected  to  exercise  its  own  judg- 
ment, derived  from  personal  knowledge  from 
A  view  of  the  premisea,  «s  well  as  from  the 
opinion  evidence  which  might  be  brought  be- 
fore them.  Shoemaker  v.  United  States,  147 
U.  S.  282,  37  L.  ed.  170,  13  Sup.  Ct  Rep. 
3C1.  No  spedfio  wrong.  Injustice,  or  error 
is  pointed  out.  Even  if  we  had  all  of  the 
evidence  before  us,  it  would  not  be  within 
our  province  to  weigh  it.  But  we  hare  not, 
nor  is  there,  any  agreed  itatenient  of  facta. 
It  ii  impoasible  for  us  to  say,  therefore, 
whether  the  trial  court  erred  In  holding  the 
award  not  nureasonable,  or  so  unjuet  as  to 
require  a  new  trial  before  another  jury. 
Other  matters  complained  of  iu  argument 
need  not  be  specifically  referred  to. 

We  find  DO  error,  and  tlie  judgment  t 
affirmed. 

(m  U.  8.  KU) 

E08A  WAliACH  et  a).,  Plffa.  in  Err., 


CoDBTs  (I  3SS*)— Amodht  in  Dispute. 
The  contingent  liability  of  owners 
property  esseaeed  for  benefits  accruing  from 
a  street  extension,  incurred  by  reason  of 
their  disposal  of  other  property  pending 
the  condemnation  proceedings,  under  an  '— 
dertaking  to  remove  the  lieu  of  any  as. 
ment  for  benefits  which  might  be  made 
therein,  does  not  enter  into  the  amount  in 
dispute  on  a  writ  of  error  from  the  Federal 
Supreme  Court  to  review  a  judgment  of  the 
court  of  appeals  of  the  District  of  Colum- 
bia, confirming  the  aiBessment  aa  to  the 
property  owned  by  them. 

red.  NotB.— For  other  cuss,  mo  Courts,  Cast 
Dlf.  tl  IC08-1MO;    D«c  Dif.  I  IBS.*] 


[Ho.   148.] 


IN  ERHOS  to  the  Court  of  Appeals  of  tlie 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  Judgment  of  the  Su- 
preme Court  of  the  District,  eonBrming  an 
asaeaament  (or  beneliU  resulting  from  the 
eKtenaion  of  Eleventh  street,  in  that  Dis- 
triet  Disniisaed  for  tack  of  jurisdictional 
■mount  in  dispute. 

See  same  case  below,  31  App.  D.  C.  130. 

The  faota  are  sUted  in  the  opinion. 


Meaars.   Sanmel  Haddox   and  H.  Pra^ 

eott  Gatl^  for  plaintiflFs  in  error. 

Meears.  Jamea  Francis  Smith  and  Bd- 
ward  H.  Thomas  (or  defendanta  in  error. 

Mr.  Justice  Emrton  delivered  the  opinion 
of  the  court: 

This  case  was  argued  with  the  ease  of  Co- 
lumbia Heights  nealty  Co.  v.  Iludolpli  [217  D. 
&  M7,  54  L.  ed.  — .30  Sup.  Ct,  Rep.  681J, 
and  the  questions  presented  are  substantial- 
ly the  eame.  The  plaintifTs  in  error  w(  ^e  ^ 
interested  as  owners  of  certain  lots  or  part*  g 
of  lots  involved  in  the'general  proceeding  • 
for  the  condemnation  o(  piopeity  for  the 
extension  of  Eleventh  street,  and  an  aesesa- 
ment  for  benefits  was  confirmed  as  to  the 
property  owned  by  them.  They  were  al- 
lowed to  prosecute  a  lepaiKte  writ  of  error 
to  the  court  of  appeals  for  the  District  of 
Culumbia  from  so  much  of  the  award  aa 
affected  them,  where  the  judgment  was  af- 
firmed, and  from  that  affirmation  this  writ 
of  error  has  been  sued  out.  The  aggregate 
of  the  Buiounts  which  affect  these  plaio- 
tiO's  in  error,  and  in  respect  of  which  tttey 
have  assigned  error,  i*  only  (2,450, 

Jurisdictional  limit  upon  writs  of  error 
and  appeals  to  or  from  the  court  of  appeals 
of  the  District  of  Columbia  is  $5,000,  ex- 
clusive of  interest  and  costs.  Bee  act  of 
Feb.  0,  18B3   (27  Stat,  at  L.  43B,  chap.  74). 

To  sustain  the  jurisdiction,  an  affidavit 
baa  been  filed  to  show  that  plaintiff*  in 
error  are  contingently  liable  for  an  amount 
in  excees  of  tS,OO0,  if  this  judgment  is  aua- 
t&ined,  by  reason  of  like  assessment*  in  thft 
same  proceeding  upon  certain  other  lota  or 
parts  of  lots,  under  other  subdivision  num- 
bers, and  standing  in  the  name  o(  different 
owners,  being  lota  disposed  o(  pending  the 
proceeding,  under  an  undertaking  to  n- 
mova  the  lien  of  any  assessment  for  benefits 
which  might  be  made  herein.  It  does  not 
follow  aa  matter  of  law  that  soch  assess- 
ment* against  such  other  lots,  to  other 
parties,  will  be  determined  by  this  review. 
But,  however  this  may  be,  "jurisdiotion  ia 
to  be  determined  by  the  amount  directly 
involved  in  the  decree  appealed  from,  and 
not  by  any  contingent  demand  which  may 
be  recovered,  or  any  contingent  lost  which 
may  be  sustained,  by  either  ona  of  tha 
parties,  through  the  probative  effect  of  the 
decree,  however  direct  ita  beaxii^  apon  •uob 
cratingency."  Hollander  v.  Feehheimer,  182 
U.  &  32a,  828,  40  L.  ed.  SBB,  OSS,  It  Sup. 
Ct.  Bep.  70S,  7S0. 

The  motion  to  diaraiss  for  want  of  Juria* 
diction  must  be  granted,  and  the  writ  is 
iccordingly  dismissed. 

les.  *  Am.  DIca  IMT  to  dats,  «  RepT  Induw 
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I  UNITED   STATEa 

Aunra  ft  e7*J— NATijBAiJZATioft— JoBiB- 

DICTTOIT    op    SI1.TI    COUBT  —   POWEB    «M 

ConaBESs. 

1.  Coogreu,  in  tlie  exercise  of  lU  power 
under  U.  S.  Const,  art  1,  I  8,  cL  4,  to  e*- 
tabliah   B   uniform    rule   of   nHturftlication, 

mAj  confer  jurisdiction  upon  the  courts  of 
a  state  of  naturalization  proceedings  in- 
volving admisgioD  to  citizensbip  in  the 
United    Statei,    and    maj    constitutionall; 

Eovide  for  the  punishment  of  false  swear- 
a  ID   such  a  proceeding. 

Nals.— Por  other  cuu.  «•  AI1«D8.  Cenb 

tn-iST:    Doc  Dis.  t  n.-] 
Axisns  (S  87*)— Natcralizatioh  —  Falbe 

'SWKABIHO  IN  STATB  COUHT. 

i.  A  conviction  can  be  had  in  a  Federal 
court  for  false  swearing  in  naturalization 
proceedings  in  a  state  court,  under  U.  B. 
Rev.  SUL  I  C395,  U.  S.  Comp.  Btat  1901, 
p.  8664,  making  punishable  by  &ne  and  im- 
prisonment tbe  taking  or  making  of  a  false 
oath  or  affidavit  under  or  b;  virtue  of  any 
law  relating  to  the  naturalisation  of  aliens, 
r  in  any  proceeding  nnder  any  such  lawa. 
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;.  1  «.•] 
OBnciNAi.  Law  (i  1156*}— Disui.  or  New 

Tbial. 

S.  Tbe  denial  of  a  motion  far  a  new  trial, 
raising  for  the  first  time  the  objection  that 
the  jni?  was  permitted  to  take  into  the 
jor;  room  the  indictment,  which  contained 
«n  indorsement  showing  tbe  conviction  of 
the  accused  on  a  count  thereof  at  a  former 
trial,  is  not  reviewable  in  the  Federal  Su- 
preme Court. 

[■0.  Nota.— For  other  caiea,  SM  Criminal  Law, 
OanL  DIa,  H  tOK-Vm;    Dec  Die  1  IIH-*] 

GsntiNAi,  Law   ({  1039*)— OBJxcmoRB^ 
TiitE  roB  Takino. 

4.  An  objection  first  made  on  a  motion 
for  a  new  trial,  that  the  court  erred  in  per- 
mitting tbe  jur;  to  take  into  the  yiiy 
room  the  indictment,  which  contained  an 
indorsement  of  a  conviction  of  the  accused 
on  a  count  thereof  at  a  former  trial,  will 
not  be  considered  bv  the  Federal  Supreme 
Court,  in  the  exercise  of  its  power  under 
Supreme  Court  rule  35,  to  notice  a  plain 
error  not  properly  reserved,  where  tbe  rec- 
ord contains  all  the  toitimony,  and  it  is 
ample  to  sustain  the  conviction  without 
^Ting  weight  to  the  effect  of  the  indorse- 
ment, and  the  indorsement  itself  shows  that 
a  new  trial  was  granted  upon  the  former 
eonviotion,  which  is  quite  as  likely  to  have 
influenced  the  jury  favorably  to  the  ac- 
cused aa  was  the  fact  of  the  former  eon- 
rlction  to  work  to  his  prejudice. 

[Efl.  Note— For  other  cues,  see  Criminal  I*w, 
CenL  Dig.  li  2U7-2M8:    Dec.  Dig.  I  1039.'] 
iNDICniBNI  AND    Intobkatiok   ({   196*)  — 

Objections  and  ExCBpnoNS. 
G.  Uere   formal  objections  to  the  indict- 
ment,   not   alTecting    subatRntial    right) 
tbe  accused,  are  too  late  when  not  apecifio- 

•For  other  cases  sm  same  tople  A  I  ndhbib  lo 
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ally  pointed  out  in  tlie  demurrer,  or  other- 
wise taken  advantage  of  upon  the  trial 

[Bd.  Not*.— For  Dtber  cues,  h*  Indictment 
and  InfarmaUOD.  Cwit.  Dig.  H  tSS-eU;   Dec  Die. 

CsiuiNAi.  Law  (t  7ai*>— RrnjaAL  or  Ib- 

STBTJcrroK, 

6.  The  refusal  to  give  a  requested  In- 
struction upon  the  necessi^  of  corroborat- 
ing the  testimony  of  an  accomplice  is  not 
error,  where  the  request  assumes  that  the 
witness  was  an  aocomplice,  a  conclusion 
which  was  controverted,  and  against  which 
the  jur^  might  have  found,  in  Uie  light  of 
the  testimony. 

[Bd.  Note.— For  other  osM*,  ■••  Criminal  Law, 
Cent.   Dig.   II  I7U,  ITt^   iTU-lTU;    Dm.   Dig-   I 

[No.  132.] 

Argued  and  nbmitted  March  9,  1010.    Dt- 
dded  May  16,  IBIO. 

WRIT  of  CartJorari  to  the  Dnltad 
States  Circuit  Court  of  Appeals  forttM 
Ninth  Circuit  to  review  a  judgment  which 
affirmed  a  conviction  in  the  District  Court 
for  the  Northern  District  of  California,  for 
false  swearing  in  naturalization  prooeed- 
ings  in  a  state  court.    Afflrmed. 

Sea  same  case  below,  S4  C.  a  A.  301,  IM 
Fed.  430. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  HaralutU  B.  Woodwortta  for  pati* 

Assistant  Attorn^  General  Fowlor  for 
respondent.  ^ 

*Mr.  Justice  Day  delivered  the  opiaiMi  tt  ■ 
the  court; 

The  petitioner,  Gnatav  Holmgren,  waa 
oonvicted  and  aenteneed  in  the  dittlict 
court  of  the  United  States  for  the  northern 
district  of  California  of  the  crime  of  falae  ^ 
swearing  in  naturalization  proceedings,  in  ^ 
violation  of  g  6SSG  of  the*Revised  Statutes  • 
of  the  United  States  (U.  S.  Comp.  Stat. 
IBOl,  p.  3604).  The  judgment  waa  afiSrmed 
by  the  circuit  oourt  of  appeals.  64  C.  C. 
A.  301,  106  Fed.  439.  The  eonvicticn  waa 
upon  the  third  count  of  the  indictment, 
whicb  charged  that  in  a  naturalizatdoD  pro- 
ceeding, upon  the  application  of  one  Prank 
Werta  for  admission  to  eitizenahip  in  the 
United  SUtes,  pending  September  21,  1003, 
in  the  superior  court  ol  the  cify  and  county 
of  San  Francisco,  Califtwnia,  a  court  of 
record  of  tbe  state  of  California,  with  oom* 
mon-law  jurisdietion,  a  seal,  and  a  dark,  th* 
petitioner  swore  falsely  in  making  the  ma- 
terial statement^  under  oath,  that  he,  the 
said  Quatav  Holmgren,  had  been  acquainted 
with  the  said  Frank  Werta  in  the  United 
States  during  the  five  years  immediately 
preceding  the  application  for  naturalization, 
whereas,  in  truth  and  in  fact,  aa  he  then 
well  knew,  the  said  Werta  had  not  resided 
Pec  A  Am.  Digs.  190T  to  date,  it  Rep'r  Indexes 
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oontlnuouslj  in  the  UniUd  State*  for  a  peri- 
od of  five  f^ara,  and  the  uld  Holragreii  had 
not  kntnni  the  uld  Werta  for  mora  than 
four  j'eara  prior  to  aaid  application. 

The  principal  questjon  in  the  case  ia 
whether,  under  S  5395,  United  Statei  B*- 
Tised  S^tntei,  a  conviction  can  be  had  in  a 
Federal  court  for  a  false  oath  in  naturaliu- 
tion  proceedings  had  in  a  state  court. 

Preliminarily  to  a  conBideration  of  the 
proper  etmstruction  of  this  aection,  we  may 
notice  the  contention  ot  the  peUtioner  that 
there  Is  no  constitutional  power  in  Con- 
gress to  confer  jurisdietion  upon  the  eourti 
of  a  state  in  naturalization  proceedings,  in- 
TOlriug  admission  to  citizenahip  in  the 
United  SUtes. 

Article  1,  g  8,  clause  4,  of  the  Conititu- 
tion  of  the  United  States,  Tests  in  Congree* 
the  power  to  estahlish  an  uniform  mle  ot 
naturalization.  Acting  under  this  eonatltu- 
tional  authorial  from  the  earliest  history 
ri  the  goTenunent,  Congress  has  passed  acts 
regulating  the  naturalisation  of  aliens,  ad- 
mitting Uiem  to  eitiienship  in  the  United 
States,  and  has  authorized  such  proceedings 
In  the  state  as  well  as  ^Federal  courts.  The 
H  Talidity  of  such  proceedings  hy  Tirtue  of  the 
f  power  conferred* by  acts  of  Congress  has 
been  racc^piized  from  an  early  day.  Camp- 
bell T.  Gordon,  6  Cranch,  ITS,  182,  3  L.  ed. 
IBO,  192;  Starlt  y.  Chesapeslce  Ins.  Co.  7 
Craitch,  420,  3  L.  ed.  391.  The  naturaliza- 
tion acta  of  the  United  States,  from  the 
first  one,  in  1700  [1  Stat  at  L.  103,  chap. 
S],  have  conferred  aut^r^  upon  state 
eonrts  to  admit  aliens  to  dtizensliip.  Van 
Dyne,   Naturalization,   p.   11,   and   the   foi- 

It  ii  undoubtedly  true  that  the  right  to 
create  courts  for  the  states  does  not  e^tist 
in  Congress.  The  ConatituUon  provides 
(art.  3,  g  1 )  that  the  judicial  power  of  the 
United  State*  shall  be  vested  in  one  Su- 
preme Court  and  in  such  inferior  court*  as 
tlie  Congress  may,  from  time  to  time,  or- 
dain and  establish.  But  it  does  not  follow 
that  CoDgress  may  not  constitutionally 
authHize  the  magistrates  or  courts  of  a 
state  to  enforce  a  statute  providing  for  a 
uniform  system  of  naturalization,  and  de- 
fining certain  proceedings  which,  when  com- 
plied with,  shall  moke  the  applicant  a 
citizen  of  the  United  States.  This  Congresa 
had  undertaken  to  do  in  making  provision 
for  the  naturalization  of  aliens  to  become 
eitisens  of  the  United  State*  in  a  certain 
•taas  of  state  courts, — those  of  record  hav- 
ing oommon-law  jurisdiction,  a  clerk  and  a 
seal.  U.  B.  Rev.  BUt  (  2106,  V.  B.  Comp. 
Stat.  1901,  p.  1329,  since  superseded  l>y  the 
art  <rf  June  2»,  1900  (34  Stat,  at  L.  690, 
chap.  3092,  U.  S.  Comp.  SUt.  Bupp.  190B,  p. 
•71. 

Th«  qneaUon  i*  not  lier*  presented  wheth- 


er the  states  can  b«  raquiiad  to  (mfone  snA 
naturaliaation  laws  against  their  consent, 
for  it  appears  that  the  Constitution  of  the 
state  of  California,  in  g  S,  article  0,  and  the 
statutes  in  |  76  of  the  Code  of  Civil  Pro- 
cedure of  that  state,  grant  to  the  courts  tha 
power  of  natural  izatitat,  and  Uie  right  to 
issue  papers  therefor.  Unless  prohibited  by 
state  legislation,  state  courts  and  magis- 
trates may  azereise  the  power*  conferred  by 
Congress  under  such  lava  Re  Btepbens,  4 
Gray,  Sfi9.  The  indictment  charge*  that 
Werta  made  application  a*  an  alien  to  be 
admitted  to  citizenship  in  the  United  States, 
the  proceeding  was  had,  and  false  oath 
charged  wa*  taken,  under  authority  of  the 
statutes  of  the  United  States.  The  present  ^ 
proceeding  was  to  prosecute  tha  petitioner  * 
for  alleged  false  *wearing*nnder  an  oath  ad-  ■ 
ministered  under  authority  of  a  law  of  th« 
United  Statea.  Where  such  i*  the  osas, 
ws  think  the  Congress  of  ths  United  SUtaa 
may  cmiatitutianally  provide  for  the  punish- 
ment of  such  offMise*,  whether  the  oath  ii 
taken  before  a  Federal  court  or  offieer,  or 
before  a  state  court  or  ofBcer,  acting  under 
authority  derived  from  the  act  of  Congreaa. 
See  B*  Loney,  134  U.  B.  372,  374,  33  L.  ed. 
S49,  SCO,  10  Sup.  Ct  Rep.  684. 

We  c(Hiie,  then,  to  the  question  whether 
the  section  under  which  the  proceeding  was 
had  authorizes  a  prosecution  for  perjury 
when  committed  in  natural) sation  proceed- 
ings in  other  than  Federal  courta.  A*  w* 
have  seen,  the  statutes  of  the  United  State* 
confer  jurisdiction  to  admit  aliens  to 
tnticenship  in  the  United  States,  not  only 
on  Federal  oourts,  but  also  upon  certain 
state  courts,  and  g  S39S  of  the  Revised 
Statutes  provides; 

"In  all  cases  where  any  oath  or  affidavit 
ii  made  or  taken  under  or  by  virtue  of  any 
law  relating  to  the  naturalization  of  alien*, 
or  In  any  proceedings  under  such  laws,  any 
person  taking  or  making  such  oath  or  affi- 
davit, who  knowingly  swears  falsely,  shall 
be  punished  by  imprisonment  not  more  "than 
five  years  nor  lees  than  one  year,  and  by  a 
fine  of  not  more  than  one  thousand  dollars." 

The  terms  of  this  *ectlon  are  certainly 
broad  enough  to  include  an  oath  or  afS- 
davit,  whether  taken  in  a  Federal  court  or 
a  state  court,  for  the  requirement  of  the 
statute  i*  that  such  oath  or  affidavit  b* 
made  or  taken  under  or  by  virtue  of  any 
law  relating  to  naturalization  of  aliens,  or 
in  any  proceedings  under  any  such  lawa 
The  false  oath  in  question  was  taken  under 
and  by  virtus  of  the  Federal  statutes  r^a- 
lating  naturalisation,  and  in  a  prooeedli^ 
anthoriKd  under  such  law*,  although  in  a 
state  court. 

It  is  contended,  however,  that  the  histM^ 
of  this  secUon  (839S),  and  Um  effeot  of  tha 
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reriaion  of  the  laws  embodied  in  the  B*- 
viied  StAtut«B  of  1873,  makes  it  applicable 
odI;  to  false  (wearing  in  the  courts  of  tha 
United  State*  in  sucli  a  naturalization  pro- 
la  eeedings  u  may  be  therein  instituted.  As 
f  carried  into  the  Gevioed  Statut«a,  this  seo- 
tion  was  taken  from  S  1  of  the  act  of  July 
14,  1870,  bting  an  act  to  amend  the  natural- 
itation  laws  and  to  punish  crimes  against 
the  tame,  etc.  IG  SUt  at  L.  254,  chap.  254. 
Section  4  of  that  act  was  aa  follows: 

"And  be  it  further  enacted,  that  the  pro- 
Tisions  of  this  act  shall  applj  to  all  pro- 
ceedings had  or  taken,  or  attempted  to  be 
had  or  taken,  before  anj*  court  in  which 
any  proceeding  for  naturalization  shall  be 
commenced,  had,  or  taken,  or  attempted  to 
be  commenced;  and  the  courts  of  the  United 
States  shall  have  jurisdiction  of  all  offenses 
nnder  the  provisions  of  this  act,  in  or  before 
wbataoever  court  or  tribunal  tJie  same  shall 
have  been  committed." 

In  codifying  the  statutes,  the  1st  section 
of  the  act  of  July  14,  1870,  was  mads  J  5396 
of  the  Bevised  Statutes,  and  is  part  of  title 
70,  chapter  4,  "Crimes  against  Justice." 
Sections  2  and  3  of  the  act  wore  made  53 
M24  to  5428  of  the  Revised  Statutes,  and 
part  of  chapter  G,  U.  S.  Comp.  Stat  1901, 
pp.  36BS-3S70,  entitled  "Crimes  against  the 
Operations  of  the  Government."  Section  4 
of  the  act  of  Jul;  14, 1870,  was  made  g  6429 
of  tha  Berised  Statutes,  and  reads  aa  fol- 
lows: 

"The  provisions  of  the  five  preceding  sac- 
Uona  ahall  apply  to  all  proceedings  had  or 
taken,  or  attempted  to  be  had  or  taken,  be- 
fore any  court  in  which  any  proceeding  for 
naturalization  may  be  commenced  or  atr 
tonpted  to  be  commenced." 

The  argument  is  that,  inasmuch  as  S  5366 
li  not  one  of  ths  "Ave  preceding  sections,"  it 
it  to  be  inferred  that  Congress  intended  to 
give  Jurisdiction  to  the  Federal  courts  tor 
violation  of  that  section  only  In  naturalixa- 
ttoD  proceedings  in  the  Federal  courts,  and 
not  to  include  false  swearing  in  naturalica- 
tioii  proceedings  before  any  court,  which 
would  include  a  state  court  But  we  can- 
not agree  to  this  contention.  The  Bevised 
Statutes  are  the  result  of  Ihe  revision  and 
codification  of  the  laws  under  authority  of 
an  act  of  Congress,  whose  purpose  it  was 
not  to  create  a  new  system  of  laws,  but  to 
»  oodilj'  and  arrange  former  laws,  <»nittiQg 
P  rednodsjit  or  *  obsolete  enactments,  and 
making  such  amendmente  and  dianges  as 
were  necessary  to  correct  eon  trad  ictiona, 
supply  omissiont,  and  amend  imperfections 
In  the  Miginal  text.  14  Stat,  at  L.  75,  chap. 
140. 

The  courts  will  not  Infer  that  Congress,  in 
rerlilng  and  consolidating  the  laws,  intend- 
ed to  change  their  policy,  in  the  absmce  of  a 


clear  expreasini  of  swih  purpoae.  United 
States  V.  Byder,  110  U.  S.  729,  740,  28  L. 
ed.  308,  312,  4  Sup.  Ct  Bep.  196.  No  reason 
is  suggested  for  a  change  of  the  purposea 
of  the  law  in  the  separation  of  the  sections 
according  to  the  codification  in  the  manner 
we  have  stated.  The  purpose  of  the  laws 
was  still  the  same,  and  when  we  interpret 
tills  section  of  the  statutes,  in  vieiv  of  its 
origin,  we  think  there  can  be  no  doubt  of 
its  meaning.  The  act  of  July  14,  1870, 
made  its  provision  applicable  to  all  pro- 
ceedings had  before  any  court  in  whiidi 
naturalization  proceedings  might  be  com- 
menced, and  gave  to  the  courts  of  the  Unit- 
ed States  jurisdiction  of  all  such  offensea 
committed  before  any  tribunal,  state  or 
Federal  The  language  of  §  S305  is  broad 
enough  to  include  proceedings  in  any  court) 
and,  considered  in  the  light  at  its  adiqitioa 
from  laws  of  the  same  purport,  we  b»ve  no 
doubt  of  the  intention  of  Congress  to  con- 
tinue to  include  all  such  proceedings. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  indictment  to  go  to  the 
jury,  and  be  taken  with  them  Into  the  jury 
room,  whieh  indictment  oontained  an  in- 
dorsement thereon,  showing  the  convictimi 
of  the  accused  on  the  third  count  thereof  at 
a  former  trial.  The  proceedings  in  this  re- 
spect are  thus  set  out  in  the  record: 

"Thereupon,  and  before  the  jury  retired 
to  deliberate  upon  their  verdict,  the  cleric  of 
the  court  handed  to  the  jury  the  forms  ot 
verdict  with  the  indictment  in  the  ease. 
That  said  indictment  was  taken  by  them  to 
the  jury  room,  and  retained  by  them  dur- 
ing their  entire  deliberations  in  the  cause. 
That  the  jury  retired  at  12:30  o'clock,  and 
later  returned  to  the  court  with  a  verdict  of 
guilty  on  the  third  count  of  said  indictment,  ^ 
That  at  the  time  said  indictment  was  hand-  g 
ed  to*t!iB  jury  by  the  oflicials  of  the  court,  ■ 
and  was  taken  by  said  jury  to  the  jury 
room,  there  were  the  following  indoreemeota 
upon  said  indictment:  'Form  Na  108- 
Back  of  cover  of  indictment,  with  plea  and 
judgment  Arraigned  Nov.  2,  190S.  Mch. 
14,  1B0«.  Pleaded  not  guilty.  Tried  April 
6,  6,  7,  190B.  Verdict  not  guilty  on  the 
1st  and  2d  counts  of  the  indictment,  and 
guilty  on  the  3d  count  of  the  indictmeat 
April  13,  1906.    New  trial  is  granted." 

It  would  be  sufficient  to  say  of  this  ob- 
jection that  it  was  not  taken  until  a  motion 
was  made  for  a  new  trial,  which  motion, 
ndth  the  accompanying  affidavits  to  the  ef- 
fect that  the  jury  had  read  and  oonsidBred 
the  indorsements  upon  the  Indictment,  wa» 
oonsidered,  and  the  motion  overruled  t^  Um 
trial  court  It  has  been  frequently  deddad 
that  the  allowaaee  or  refusal  of  a  new  trUt 
rests  In  the  sonnd  dkeretlon  of  the  trial 
ooort,  and  Ita  action  in  that  reepeet  eaa- 
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not  bt  mada  the  bada  of  nrieir  bj  writ  of 
orrOT  from  thia  court,  ludianapolia,  k  St. 
L.  R.  Co.  T.  Horat,  98  U.  S.  291,  SOI,  83 
L.  «d.  SQS,  901;  Kerr  t.  Glunpitt,  gs  U.  a 
188,  24  L.  ed.  493;  Newcomb  v.  Wood,  07  U. 
&  661,  683,  21  L.  ad.  1086,  1080. 

It  is  contended  bj  the  petitioner  that  a 
eontraiy  iriev  to  that  talcen  by  the  circuit 
«oart  of  appeals  in  this  eaae  wu  taken  in 
Ogden  T.  United  State*,  60  C.  C.  A.  380, 
112  Fed.  S23,  circuit  court  of  appeal*  of 
the  third  circuit  In  that  case,  however,  it 
appeared  that  the  court  below  refused  to 
con*ider  the  motion  and  affidavit  showing 
that  the  indictment,  with  an  Indoraement  of 
a  former  convietioD  thereon,  had  been  taken 
to  and  kept  in  the  jur^  room  during  their 
deliberation*.  The  conrt  neogntzei  the  rule 
that  the  overruling  of  a  motion  for  a  new 
trial  la  not  a  subject  of  reriew  in  an  appel- 
lata  court,  but  found  that  the  court  below 
bad  retnaed  to  ooneider  the  motion  and  af- 
fldavita,  and  declined  to  exercise  its  dUcre- 
tioQ,  a*  it  wa*  it*  duty  to  do.  It  U  trua 
the  court,  aiter  finding  that  reversible  error 
had  been  committed  by  the  failure  to  enter- 
tain the  motion  for  a  new  trial,  de«ned  it 
waa  its  duty  not  merely  to  remand,  ao  that 
the  motion  might  be  conaidered  by  the  court 
R  below,  but  itaelf  paaaed  upon  the  motion  for 
9  a  new*triaL  The  primary  basil,  however, 
VfOa  which  the  court  acted,  wa*  the  failure 
of  the  eoort  below  to  oonaider  the  motion 
for  a  new  trial, — a  circumstance  which  does 
not  exist  here.  To  the  like  effect  ia  Mattox 
V.  United  States,  146  U.  S.  140,  36  L.  ed. 
m,  13  Sup.  CL  Rep.  50,  where  the  court  be- 
low refnaed  to  entertain  affldavita  ihowing 
the  reading  of  a  new«paper,  containing  an 
unfavorable  article,  daring  the  deliberations 
of  the  jury,  and  also  damaging  remarka  of 
•a  offloer  In  charge  of  the  jury  during  the 
prt^esa  of  the  trial.  In  both  eases  the 
basia  of  the  action  of  the  reviewing  court 
wa*  the  refusal  of  the  courts  below  to  axer- 
d*e  the  discretion  vested  in  them  by  law. 

But  it  is  urged  that,  notwithatandtng  the 
objeetion  wa*  first  taken  in  thi*  cft*e  upon 
tiie  motion  for  a  new  trial,  this  court  may 
notice  a  pl^n  error  not  properly  reserved  in 
Um  record.  UndouhtMly  the  court  ha*  this 
authority  and  does  sometimes  exercise  it. 

But  an  eoaminaUon  of  the  record  in  this 
«a*e  doe*  not  latiefy  us  that  we  ahould  exer- 
<dae  thia  right  to  review  an  error  not  prop- 
erly reserved,  and  require  the  granting  of  a 
new  trial  because  of  the  indorsementa  upon 
the  indictment  aent  to  the  jury,  together 
with  the  forma  of  verdict.  Tha  record  con- 
tain* all  the  teatimony,  and  ia  ample  to  sua- 
tain  the  conviction  of  the  defendant  without 
giving  wei^t  to  the  effect  of  thia  indone- 
Bient.  The  indoraement  itaell  shows  that  a 
B«w  trial  wa*  granted  upon  tha  former  oob- 


viction  on  tha  third  count.  HiIs  aotlou  at 
the  court  in  setting  aside  what  the  Jury 
had  formerly  done  is  quite  aa  likely  to  In- 
fluence the  jury  favorably  to  the  accused,  aa 
was  the  fact  of  former  conviction  by  the 
jury  to  work  to  hia  prejudice. 

We  do  not  mean  to  indicate  that  such  in- 
doraementa  should  be  permitted  to  go  to  a 
jury,  or  that  the  fact  of  former  conviction 
should  be  urged  or  referred  to  in  the  prog- 
reaa  of  tha  trial  It  ia  undoubtedly  the 
correct  rule  that  the  jnry  ahould  be  kept 
free  from  all  such  extraneous  and  Improper 
influences.  But  in  thia  caa*  we  do  not  find 
in  the  record  any  reason  for  the  exercise  of  0 
the  authority  granted  to  u>  under*the  36th  S 
rule,  to  notice  a  plain  error  not  properly 

It  1*  further  urged  that  the  Indietmanli 
In  the  third  count  thereof ,  does  not  properly 
charge  an  ofTensa  against  Holmgren.  It  ia 
true  that  in  the  third  count  it  appears  that 
tha  name  of  Frank  Werta,  the  alien,  waa 
written  by  mistake  for  that  of  Qustav  Holm- 
gren, in  averring  that  the  witness  wa*  duly 
and  properly  sworn,  but  thia  count  also  con- 
taina  the  averment  that  "the  aaid  Oustav 
Holmgrem,  having  taken  suoh  oath  to  tes- 
tify, aa  aforesaid,  did  than  and  there  wil- 
fully," ete.,  and  "contrary  to  the  aaid  oath, 
teatify  in  aubatance  and  to  the  effect,"  ete. 
Thia  objection  does  not  appear  to  have  been 
specifically  pointed  out  in  the  demurrer  or 
otherwise  taken  advantage  of  upon  the  trial 
In  thia  proceeding  it  is  too  lata  to  urge 
such  objections  t«  a  matter  of  form  nnleaa 
it  ia  apparent  that  it  affected  the  substan- 
tial righta  of  the  acenaed.  Rev.  Stal  1 10S6, 
U.  S.  Comp.  Stat.  1901,  p.  720:  Connors  t. 
United  SUtes,  168  U.  8.  408,  411,  39  I.  ed. 
1033,  1034,  15  Sup.  Ct  Bep.  961 1  Armour 
Packing  Co.  v.  United  States,  209  V.  B.  66, 
84,  62  L.  ed.  681,  09S,  28  Sup.  Ct.  Rep.  428. 

It  ia  further  alleged  that  the  oourt  erred 
in  refuaing  to  give  the  following  reqneat  to 
charge  concerning  the  testlmcmy  of  Frank 
Werta,  the  alien  aeeldng  to  be  naturalized 
in  the  proceeding; 

"I  charge  you  that  if  yon  believe  the  tes- 
timony of  the  witness  Frank  Werta,  then 
that  said  witness  was  an  accomplice  in  crime 
with  the  defendant;  and  I  instruct  you  that 
before  you  can  convict  aaid  defendant,  the 
tastimoay  of  the  wibiea*  Frank  Werta 
ahould  be  oorroboratad  by  the  testimony  of 
at  least  one  witneaa,  or  strong  eorroborating 


It  may  b«  doubtful  whether  Werta  ean  ba 
regarded  as  an  accomplice,  as  the  record 
tends  to  show  that  be  had  no  part  in  procur- 
ing the  testimony  of  Holmgnn,  and  in  no- 
wise induced  him  to  make  the  oath  whleh 
waa  the  basis  fee  the  proceedingi.  Be  that 
as  it  nuy,  tba  reqneat  did  not  properly  stats 
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Um  Iftw,  aa  it  awimwd  that  W«rta  wb 
aoeomplio^ — a  eoQeluuon  which  ira«  coatro- 
^  rerted,  and  agaiiut  which  the  jury  might 
g  have  found  in  the  light  of  thB  testimODj.    It 
•  ia'indouhtedly  the  bettsr  proctioe  for  eoarta 
to  caution  juries  agaiaat  too  muuh  reliance 
npon  the  taatiinoii]r  of  aceompliceB,  and  to 
reqairo  corroborating  teatimony  before  giv- 
ing credence  to  them.     But  no  such  charge 
wai  aaked  to  be  preaented  to  the  Jury  by  any 
proper  request  in  the  case,  and  the  refuaaJ 
to  grant  the  one  asked  for  wai  not  error. 

Other  question «  are  raised  in  the  ease  ai 
to  the  admissibility  of  certain  teBtimony. 
we  have  examined  them  and  find  nothing 
prejudicial  to  the  rights  of  the  petitioner. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals   is   therefora   affirmed. 
Affirmed. 


(m  V.  8.  sn.) 
OnS  a.   FREEMAN,  PIff.   in   Ert., 

UNITED    STATES. 

AsBcm  n  S*>— Debt— EUBEZZLKHBNT— IK- 


1.  Imprisonment  for  debt,  contrary  to 
the  act  of  July  1,  1802  [32  Stat,  at  L. 
BBl,  chap.  1389),  |  5,  is  not  provided  by 
tha  Philippine  Penal  Code,  under  which  a 
person  convicted  of  embe^ement  may  be 
made  to  suffer  a  subsidiary  imprieonment 
for  a  term  not  exceeding  one  third  of  the 
principal  penally,  in  lieu  of  the  restoration 
of  the  sum  found  to  be  embezzled,  with  the 
right  to  be  released  from  such  subsidiary 
punishment  upon  payment  of  the  money 
wrongfully  couverteiL 
DLt^i  ^fl*"*^'  "^''^  =""■  "^  ATTMt,  Doc 


S.  The  dismissal  of  a  criminal  prosecu- 
tion in  the  Philippine  Islands  for  embezzle- 
ment, without  prejudice  to  the  right  to  in- 
stitute a  civil  action,  is  not  demanded  be- 
oause  the  restoration  of  the  money  found 
to  be  embezzled,  or,  in  lieu  thereof,  the  suf- 
fering of  a  subsidiary  imprisonment  for  a 
t«rm  not  exceeding  one  third  of  the  princi- 
pal penalty,  will  not  bar  the  creditor  from 
a  civil  action  to  recover  any  sum  which  he 
may  prove  to  be  due  in  excess  of  the  sum 
vrongfully  converted. 

[Bd.  Note.— For  other  oaBsn,  sea  Criminal  Law, 
Dtt.  Die  I  SOS.*] 


INo.  lea.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which   affirmed   a   conviction   in   the   Court 


of  First  Instance  for  the  City  of  Manila 
of   the    crime   of   embezzlement.      Affirmed 

See  same  case  below,  B  Philippine,  168. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aldla  B.  Browne,  Alexander 
Brlttan,  W.  A.  Klncald,  and  E^ruia 
Browne  for  plaintiff  in  error. 

Assistant  Attorney  General  Fowler  for 
defendant  in  error.  a 


This  is  a  writ  of  error  to  the  snpteme 
court  of  the  Philii^ine  Islands,  seeking  to 
reverse  a  judgment  of  that  court  affirming 
a  conviction  of  the  plaintiff  in  error  of  the 
crime  of  talafa  (embe^Iement), growing ont 
of  the  alleged  misappropriation  of  some 
3,600  pesos  received  by  him  as  manager  of 
the  steamship  department  of  Castle  Broth- 
ers, Wolf  A.  Sons.  The  sentence  of  the  court 
of  first  instance  was  as  follows: 

"The  court  theiefors  finds  the  defendant, 
Otis  Q.  Freeman,  guilty  of  embezzlement  of  « 
the  sum  of  p3,E00,* Philippines  currency,  aa  ? 
charged  in  the  complaint,  the  property  of 
Castle  Brothers,  Wolf  ft  Sons,  and  doee  sen- 
tence him  to  imprisonment,  pretidio  oorr«»- 
Clonal,  in  the  insular  prison  of  Bilibid,  for 
the  period  o{  one  year  and  nine  months,  and 
to  restore  to  said  Castle  Brothers,  Wolf  A 
Sons  the  sum  of  p3,600,  Philippines  cur- 
rency, or  in  lieu  thereof  to  suffer  subsidiarj 
imprisonment  tor  the  period  of  sevea 
months,  and  to  pay  the  costs  of  prosecution.' 

Upon  appeal  to  the  supreme  court  of  tha 
Philippine  Islands,  that  court,  aft«r  review 
ing  the  testimony,  said: 

"Thift  finding,  of  course,  will  in  no  way 
estop  the  said  firm  of  Ckstle  Brothers,  Wolf 
&  Sons  from  recovering  in  a  civil  actios 
from  the  defendant  any  sum  or  sum*  in  ex- 
cess of  this  amount  which  are  found  to  ba 
due  to  the  said  firm.  The  only  [charge] 
change  whioh  this  finding  makes  in  the  con- 
elusion  of  the  lower  court  is  in  the  amount 
money   which   must  be  returned   to  the 

D  of  Castle  Brothers,  Wolf  1  Sons  bj  vir- 
tue of  this  sentence. 

t  is  the  judgment  of  this  court  that  the 
sentence  of  the  lower  court  be  affirmed  with 
this  modification,  and  that  the  defendant  \m 
sentenced  to  be  imprisoned  for  a  period  of 
one  year  and  nine  months  of  pretidio  oor. 
reocional,  and  to  restore  to  Castle  Brothersi 
Wolf  &  Sons  the  sum  of  p2,07S.60,  or,  in 
lieu  thereof,  to  suffer  subsidiary  impriaon- 
ment  for  a  period  not  to  exceed  one  third 
of  the  principal  penalty,  and  to  pay  tha 
costo."     [g  Philippine,  176,  177.] 

The  statute  of  the  Philippine  Islands  d«> 
lining  the  erime  ia  article  &3S  of  the  Philip- 
pine Code: 

"(1)  Philippine  Penal  Code,  article  S3<i 


M  ■««  same  topic  *  |  huubib  to  Dec.  4  Am.  Diss.  1907  to  date,  «  Bep'r  IndsiM 
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Tha  following  ahail  incur  the  penaltiaa 
of  the  preceding  krticlM: 

"5.  Thoie  who,  to  the  prejudice  of  an- 
ofliU',  ehall  approptiatn  or  misi-pplf  any 
iiiODef,  goods,  or  uiy  kind  of  peraonal  prop- 
er^ which  they  may  hare  received  as  k  da- 
poait  on  commieuon  for  adminigtration  or 
itt  koy  other 'character  producing  the  obli- 
gation to  deliver  or  leturn  the  same,  or  who 
■hall  deny  having  received  it." 

Other  pertinent  articles  of  the  Philippine 
Code  are  aa  fallows; 

"(2)  Philippine  Penal  Code,  article  534: 

"A  person  who  ihall  defraud  another  in 
the  substance,  quantity,  or  quality  of  things 
he  may  deliver  to  him,  by  virtue  of  an  ob- 
ligation, shall  be  punished — 

"8.  With  that  [the  penalty]  of  arrssto 
noyor  in  its  medium  degree  to  pretidio  cor- 
rMOtonal  in  its  minimum  degree,  if  it  should 
exceed  250  pesetas  and  not  be  more  than 
6,tS0  pesetas. 

"(3)  Philippe  Penal  Code,  article  2S: 

'^OM  [penalties]  of  preaidio  eorrewwnal 
and  prUitM  oorrwotonoJ  shall  last  from  six 
months  and  one  day  to  six  years. 

"Xliat  of  arretto  mayor  shall  last  from 
one  month  and  one  day  to  six  months. 

"(4)    Philippine  Penal  Code,  article  49: 

"In  case  the  property  of  the  person  pun- 
ished should  not  be  sufScient  to  cover  all  the 
pecuniary  liabilities,  they  shall  be  satisfied 
In  the  following  order : 

"1.  Beparation  of  the  injury  caused  and 
ladannifleation  of  damages. 

1  Indenmlllestiou  to  the  state  for  the 
amount  of  stamped  paper  and  other  ex- 
penses which  may  have  been  incurred  on  his 
•Monnt  in  the  cause. 

"S.  The  coats  of  the  private  accuser. 

"4.  Other   costs   of   procedure,   including 
those  of  the  defense  of  the  person  prosecut- 
ed, without   preference   among  the   person) 
Interested. 
^      "6.  The  fine. 

2      "Should   the    crime   hare   been   of   those 
•  which  can  be*prosecuted  only  at  the  instance 
of  a  party,  the  costs  of  tha  private  accuser 
■hall  be  aatisfled  in  preference   to  the   in- 
demnification to  the  state. 

"(6)    Philippine  Penal  Code,  article  60: 

"If  the  person  sentenced  should  not  have 
property  to  satixfy  the  pecuniary  liabilities 
included  in  Nos.  1,  3,  and  S  of  the  preceding 
article,  he  shall  be  subject  to  a  subsidiary 
personal  liability  at  the  rate  of  one  day  for 
every  12i  pesetas,  according  to  the  follow- 
ing rulea: 

"1.  If  the  principal  penalty  imposed  is  to 
to  undergone  by  the  orimlnal  confined  In  a 
30  S.  C— 38. 


penal  insUtution,  he  shall  oontinue  tberein, 
although  said  detention  cannot  exceed  one 
third  of  the  term  of  the  sentence,  and  ir.  no 
case  can  it  exceed  one  year. 

"  (6)  Philippine  Penal  Code,  article  52: 

"The  personal  liability  which  the  erim- 
ioal  may  have  incurred  by  reason  of  in* 
solvency  shall  not  exempt  him  from  the 
reparation  of  the  injury  caused  and  in- 
demnification of  damages  if  his  pecuniary 
circumstances  should  improve;  but  it  shall 
exempt  him  from  the  other  pecuniary  liabili- 
ties included  in  Nos.  3  and  S  of  article  49." 

It  is  the  contention  of  the  plaintiff  in 
error  that  the  judgment  of  the  aupreme 
court  of  the  Philippine  Islands  ehould  be  re- 
versed for  two  reasons:  firat,  because  the 
judgment  was,  in  aubatance  and  effect,  an 
impriaonment  for  debt;  second,  because  the 
court  should  have  dismissed  the  case  with- 
out prejudice  to  the  right  to  institute  • 
dvil  action  for  the  rendition  of  accounts. 

As  to  the  first  contention,  that  the  judg- 
ment and  sentence  amounted  to  imprison* 
ment  for  debt:  The  act  of  July  1,  ISOZ,  pro- 
viding for  the  administration  of  the  affairs 
of  the  civil  government  of  the  Philippine 
Islands  (32  SUt.  at  L.  091,  chap.  1369),  pro. 
vides,  among  other  things,  in  3  5  thereof, 
"that  no  person  shall  be  imprisoned  for 
debt."  This  provision  was  carried  to  the  3 
Philippine  Islands  in  the*  statute  quoted  ? 
with  a  wsll-lcnown  meaning,  as  understood 
when  thus  adopted  into  the  Bill  of  Rights 
for  the  government  of  the  Philippines,  and 
must  be  so  interpreted  and  enforced.  Kep- 
ner  v.  United  SUtes,  195  U.  S.  100,  1Z4,  4* 
L.  ed.  114,  122,  24  Sup.-Ct  Rep.  797,  I  A. 
&  E.  Ann.  Oas.  6S5. 

Statutes  relieving  from  imprisonment  for 
debt  were  not  intended  to  talce  away  the 
right  to  enforce  criminal  statutes  and  pan- 
ish  wrongful  embeztlements  or  conversimis 
of  money.  It  was  not  the  purpose  of  this 
class  of  legislation  to  interfere  with  the  en- 
forcement of  such  penal  statutes,  although 
it  provides  for  the  payment  of  money  as  a 
penally  for  the  commission  of  an  offense. 
Such  laws  are  rather  intended  to  prevent  the 
commitment  of  debtora  to  priaon  for  lia- 
bilitiea  ariaing  upon  their  controcta.  Mc- 
Cool  V.  State,  23  Ind.  129;  Musaer  v.  Stew- 
art. 2]  Ohio  St.  353;  Ex  parte  Cottrell,  13 
Neb.  193,  13  N.  W.  174;  Re  Ebenhack,  17 
Kan.  eiS,  622. 

Thia  general  principle  doea  not  aeem  to 
be  controverted  by  the  learned  counsel  for 
the  plaintiff  In  error,  and  the  argument  la, 
that  inasmuch  aa  the  money  adjudged  is  te 
go  to  the  creditor,  and  not  into  the  publio 
treasnry,  imprisonment  for  the  nonpayment 
of  such  sum  is  an  imprisonment  for  debt. 
But  we  think  that  an  examination  of  the 
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I  of  th«  Philippines  and  the  judg- 
ment of  the  suprema  court  ihowt  that  the 
impoeition  of  the  mone?  penalty  wa*  hy 
way  of  punUiunent  tor  the  offense  ocmmit- 
ted,  and  not  a  requirement  to  Mtiify  a  debt 
contractual  in  its  nature,  or  be  imprisoned 
in  default  of  psTment. 

Beotion  G,  article  635,  of  the  Penal  Code, 
prorides  thst  those  who,  to  the  prejudice  of 
another,  shall  appropriate  or  misapply  any 
money,  goods,  or  any  kind  of  personal  prop- 
erty which  they  may  have  reaeived  as  a  de- 
posit on  commission  for  administration,  or 
in  any  other  character  producing  the  obligi^ 
^  cion  to  deliver  or  return  the  sama,  or  who 

*  shall   deny   having  received   it,   shall   incur 

•  certain 'penalties.  Ai  a  further  means  of 
punishing  the  act  dons  in  violation  of  the 
statute,  he  may,  under  the  Philippine  Code, 
be  made  to  suffer  a  subsidiary  imprisonment 
for  a  term  not  to  exceed  one  third  of  the 
principal  penalty  in  the  lieu  of  the  restora- 
tion of  the  sum  found  to  b«  embenled.  The 
sentence  of  the  supreme  court  of  the  Philip- 
pine Islands,  including  the  Imprisonment  in 
lieu  of  the  payment  of  the  lum  found  due, 
was  because  of  the  conviction  for  the  viola- 
tloD  of  thii  statute;  in  other  words,  the 
money  payment  was  part  of  the  punish- 
ment, and  was  not  impoMd  as  an  imprison- 
ment for  nonpayment  of  the  debt,  regard- 
less of  the  criminal  offense  committed.  The 
sentence  and  each  part  of  it  was  imposed 
because  of  the  conviction  of  the  defendant 
of  the  criminal  offense  charged. 

This  situation  is  not  changed  becauM  the 
sentence  provides  for  a  release  from  the 
subeidiary  imprisonment  upon  payment  of 
the  money  wrongfully  converted.  The  sen- 
tence imposed,  nevertheless,  includes  the  re- 
quirement to  pay  money  became  of  tbe  ton- 
viction  of  the  offense.  The  requirement  that 
there  shall  be  no  imprisonment  for  debt  was 
intended  to  prevent  the  resort  to  that  remedy 
for  the  collection  of  contract  debts,  and  not 
to  prevent  the  state  from  imposing  a  sen- 
tence for  crime  which  should  require  the 
restoration  of  tbe  sum  of  money  wrongfully 
converted  in  violation  of  a  criminal  statute. 
The  nonpayment  of  the  money  is  a  condi- 
tion upon  which  the  punishment  is  imposed. 
State  y.  Nicholson,  67  Md.  1,  8  At].  617. 

We  do  not  think  that  the  sentence  and 
judgment  violated  the  statute  providing  tbat 
no  person  ahall  be  imprisoned  for  debt. 

As  to  the  second  objection,  that  the  court 
should   have   dismissal   the   cause    without 
prejudice  to  the  right  of  instituting  a  civil 
action,  the  argument  seems  to  be  that  this 
tt  should  be  so  because  the   payment  of   the 
U  money  adjudged,  or  suffering  the  "subsid- 
■   iary  Imprisonment"* imposed,  would  not,  as 
tbe  supreme  court  adjudged,  bar  the  credit- 
or from  a  civil  action  to  reoover  any  sum 


whieh  he  might  prove  to  be  due  In  axocM  of 
the  judgment  rendered  in  the  present  casa. 
"In  other  words,"  says  the  learned  counsel, 
"imprisonment  will  satisfy  (and  therefor* 
discharge)  the  judgment  here  rendered,  leav- 
ing another  and  wholly  civil  action  open  to 
the  complainants,  to  recover  any  additional 
sum  arising  out  of  the  same  cause  of  ac- 
tion." This  possiblli^  is  said  to  be  so  whol- 
ly unjust  that  it  ought  not  to  be  permitted 
to  exist  in  any  country  subject  to  American 
jurisdiction.  But  we  fail  to  appreciate  the 
weight  of  this  argument.  We  see  no  reason 
why  the  court  may  not,  for  the  pnrpoie  erf 
the  criminal  proceedings,  find  the  amonat 
wrongfully  converted  by  the  defendant  for 
the  purpose  of  fixing  the  sentence  in  this 
case,  leaving  the  firm  defrauded  to  reeovor 
in  a  civil  action  any  sum  or  sums  in  eieesa 
of  that  amount  which  may  be  found  due  and 
remain  unpaid  to  them.  We  are  unable  to 
perceive  in  this  action  such  violation  of  tba 
fundamental  principles  of  justice  as  re- 
quired the  dismisssl  of  the  criminal  action, 
leaving  the  parties  complaining  to  the  rem- 
edies of  a  civil  suit. 

We  And  no  error  in  the  judgment  of  tlM 
oourt  below,  and  the  same  is  affirmed. 

Affirmed. 


SOUTHERN  RAILWAT  COMPANY,  PaU- 
JOSEPHINE  KINO.     <No.  140.) 


INEZ    KINO,   by   Her   Next   Friend,   tbb 
Josephine   King.    (No.   141.) 

COMllKBCB    (S    5S*)— RAII.BaAD   GBOBSIIIOa. 

1.  A  state  ma?  regulate,  at  least,  In  the 
absence  of  congressional  action  upon  the 
same  subject-matter,  the  manner  in  whMi 
interstate  trains  shall  approach  dangerous 
eroasin(;s,  the  signals  which  shall  be  givan, 
and  the  control  of  the  trains  which  thtHl 
be  required  under  such  cironmstances. 

[Ed.  Note— Por  otber  cases,  see  Ccmmaresk 
CbcL  DIb.  {)  n-88:    Dm.  Dig.  |  SS.*] 

PixaDina  (I  8*)~^uiTiciEnflT  or  Ahbwbl 

2.  General  averments  In  an  amended  an- 
swer in  an  action  to  recover  damage*  trom 
a  railway  company  for  a  wroi^ful  imtk 
caused  by  violation  of  Oa.  Civ.  Qide, 
I  2EE2,  requiring  the  sladcening  of  speed 
at  highway  crossings,  that  such  it^nte 
violates  the  commerce  clause,  and  is  a  di- 
rect burden  upon  and  impedes  traffic,  a>d 
impairs  the  usefulness  of  the  railway  eom- 
pany'a  facilities  for  that  purpose,  and  that 
it   is   impossible  to  observe   the   etatuta   in 


la  toplB  *  I  Huuaas  la  Dee.  t  1 
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curylng  m^li  mud  in  InUrBtato 
bnainew,  are  not  EufBcieut  u  agKinit  de- 
mnrier,  sinoe  thev  Are  mere  cancluiions, 
Uid  do  not  show  the  number  or  locfttlon  of 
the  erowings  at  which  the  railway  eonipanj 
will  be  required  to  check  the  epeed  of  iU 
trmine,  noi-  that  the  putioular  crouing  ia 
mot  a  dangeiooi  one. 

[Bd.    NoU.-FoT    other    MMa,    mm    PUadUui, 
Cent  DIS,  n  It-UH:    Dea.  Dig.  I  S.*l 

[No*.  140,  Ul.] 
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-\N  WRITS  of  Certiorari  to  the  Unitni 

f  State*  Circuit  Court  <d  Appeali  for  the 
Fifth  Cirauit  to  review  judgm«nta  whleh 
affiriDed  Jndgmenta  of  the  Circuit  Court  tor 
the  Butem  DivlaloD  of  the  Northern  Die- 
triet  of  Qeorgia,  in  favor  of  plaintilta  in  an 
action  to  recoTW  damage*  from  a  railwaj 
company  for  a  wrongful  death  eaiued  l^ 
failure  to  obMira  a  etata  atatnte  reqair- 
lag  the  ■laokaniDg  of  speed  at  highway 
v^MlngB.      Affirmed. 

Bee  eama  eaee  ImIow,  67  C.  a  A.  SS4,  ISO 
FmL  33£. 

The  facta  are  stated  in  the  opinion. 

Ueurt.  J(dm  J.   StrlokUnd,  Alfred  P. 
nom,  Hamilton  MoWhorter,  and  MeDanlel, 
Alston,  &  Black  tor  petitioner, 
o      Hr.  Bmben  B~  Arnold  tor  respondents. 

*    *Mr.  Jnstiee  Day  delivered  the  opinion  of 
the  court : 

These  cases  ware  tried  together  in  the  oir- 
enit  oourt,  and  were  so  conaideted  in  the  eir- 
enit  court  of  appeals,  and  will  be  ao  dis- 
posed of  hen.     In  Ho.  140,  Josephine  King 
brought  her  snit  in  the  auperior  court  of 
Habersham  county,  Georgia,  to  recover  CIO,- 
000  against  the  Southern  Railway  C(»npany 
for  the  wrongful  death  of  her  husbsad,  killed 
while  riding  in  a  buggy,  at  a  crossing  of  the 
defendant's  railway.    The  alleged  negligence 
M  was  the  volation  of  a  certain  statute  of  the 
<J  state  of  Oeot^a,ln  that  the  companj  failed 
■  to  chei^  and  to  keep  checking'the  speed  of 
its    train    while    approaching    the    crossing 
at  wbieh  her  huriMaid  was  icilled. 

In  case  Nol  141,  the  action  was  brought  l^y 
Inea  King,  by  her  next  friend,  Josephine 
King,  in  the  SMne  oourt,  because  of  injuries 
received  at  the  same  time  and  place,  and  in 
alleged  violation  of  the  same  statute.  Both 
(Baea  were  removed  to  the  United  States  cir- 
cuit court  for  the  eastern  division  of  the 
northern  district  of  Qeorgia.  Upon  trial, 
verdict!  and  judgment*  was  rendered  against 
the  railroad  company.  These  judgments 
were  affirmed  in  the  drcnit  oourt  of  appeals 
for  the  fifth  drooit  87  C.  C.  A.  264,  160 
Fed.  S8E.  The  esse*  ware  than  brought  here 
^  writ*  of  eartiorarl. 


Tbn  Federal  question  presented  concerns 
the  validly  of  the  statute  of  the  state  of 
Ueor^a  for  violation  of  which  a  recovery 
was  had,  it  being  the  contentina  of  the  peti- 
tioner that  the  statute  is  in  violation  of  the 
interstate  oommeree  clause  of  the  Federal 
Constitution,  in  that  it  is  an  illegal  burden 
upon  and  a  regulation  of  interstate  com- 
merce. This  statute  is  found  in  t  2222  oi 
the  Civil  Code  of  Qeorgia,  and  reads  as  fol- 

"Tbere  must  l>e  fixed  on  the  line  of  said 
roads  at  the  distance  of  400  yards  from  the 
center  of  each  of  said  crossings,  and  on  each 
side  thereof,  a  poat,  and  the  engineer  shall  be 
required,  whenever  be  shall  arrive  at  either 
of  said  pasta,  to  blow  the  whistle  of  the 
locomotive  until  it  arrive*  at  the  pubUe 
road,  and  to  Bimultaiieously  check  and  keep 
checking  the  speed  thereof,  so  as  to  stop  in 
time  shontd  any  person  or  thing  l>e  cross- 
ing said  track  on  said  road." 

It  has  been  frequently  decided  in  this 
court  that  the  right  to  regulate  interstete 
oommeree  Is,  by  virtue  of  the  Federal  Con* 
■titution,  axcIuaivBly  vested  in  the  Congress 
of  the  United  Statsa.  The  states  cannot 
pass  any  law  directly  regulating  such  com- 
merce. Attempts  to  do  so  have  been  da-  p 
clared  unconstitutional  in  many  instanoe^  N 
■ahd  the  exclnaive  power  in  Congress  to  regn-  • 
late  such  commercs  uniformly  maintained. 
While  this  is  true,  the  rights  of  the  states 
to  pas*  laws  not  having  tlie  effect  to  regu- 
late or  directly  interfws  with  the  operations 
of  intersUte  commerce,  passed  in  the  exer- 
cise of  the  police  power  of  the  state,  in  the 
interest  of  the  public  health  and  safety,  bave 
been  maintained  by  the  decisions  i)t  this 
court.  We  may  instance  some  of  tha  eassa 
of  this  nature  in  which  statutes  have  been 
held  not  to  be  a  regulatlcm  of  interstate 
commerce,  although  they  may  affect  the 
transaction  of  such  commerce  among  tho 
states.  In  Smith  v.  Alabama,  124  TJ.  8. 
465,  31  L.  ed.  608,  I  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  664,  it  was  held  to 
be  within  the  police  power  of  the  utato 
to  require  locomotive  engineers  to  be 
examined  and  licensed.  In  New  York,  N.  H. 
A:  H.  R.  Co.  V.  New  Tork,  105  U.  S.  628, 
41  L.  ed.  8S3,  17  Sup.  a.  Rep.  418,  a  law 
regulating  the  heating  of  passenger  cars  and 
requiring  guard  poste  on  bridges  was  su>- 
tained.  In  Lake  Shore  ft  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  260,  43  L.  ed.  702,  19  Snp. 
Ct.  Rep.  46&,  It  waa  held  to  be  a  valid 
enactment  te  require  railway  companies 
operating  within  the  state  of  Ohio  to  cause 
three  of  its  regular  passenger  trains  to  stop 
each  way  daily  at  every  village  containing 
over  3,000  inhabitants.  In  Erb  v.  Uorasch, 
177  U.  S.  5S4,  44  L.  ed.  897,  20  Sup.  Ct. 
Rep.  810,  it  was  heU  that  a  municipal  ordi- 
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Banse  of  Ktmiks  Citr,  EantM,  although  ap- 
plicable to  interaUtte  traim,  which  reatrictMl 
the  speed  of  all  traiiu  vitbin  the  dty  limits 
to  6  miles  an  hour,  was  a  ralld  exertion  of 
the  police  power  of  the  itata.  In  the  ease 
of  Cnitcher  t.  Kentudcy,  141  U.  8.  47,  35 
L.  ed.  S49,  11  Sup.  Ct  Rep.  851,  this  court 

*^t  is  also  within  tha  undoubted  province 
of  the  state  legislature  to  mako  r^ulations 
with  regard  to  the  speed  of  railroad  trains 
In  the  neighborhood  of  cities  and  towns; 
with  regard  to  the  precautions  to  be  taken 
in  the  approach  of  aueh  trsins  to  bridges, 
tunnels,  deep  cats  and  sharp  cnrres,  and, 
generally,  with  regard  to  all  operations  in 
a  which  the  lives  and  health  of  people  may  be 
J  endangered,  eren  though  such  regulations 
>  Affect,  to  some  extent,  the*  operation*  of  in- 
terstate commerce^  Such  r^ulations  are 
eminently  local  in  their  charad«r,  and,  in 
the  absence  of  congressional  regulations  over 
the  same  subject,  are  free  from  all  consti- 
tutional objections,  and  nnqneetionably 
»«lid." 

On  the  other  hand.  It  has  been  held  to  be 
an  illegal  attempt  to  regulate  interstate 
commerce  to  require  interstate  passenger 
trains  to  stop  at  county  seats  when  ade- 
quate train  service  had  already  been  pro- 
vided for  local  traffic.  Cleveland,  C.  C.  k 
St  L.  ».  Co.  V.  niinois,  177  U.  S.  614, 
44  L.  ed.  ses,  20  Sup.  Ct  Sep  722.  In 
Mississippi  R.  Conunisaion  v.  Illinois  C.  R. 
Co.  203  U.  8.  335,  61  L.  ed.  209,  27  Sup. 
CL  Rep.  90,  it  was  held  that  orders  of  a 
state  railroad  commission  which  directed  the 
stopping  ol  interstate  trains  at  certain  lo- 
eal  stations,  where  adequate  transportation 
facilities  had  already  been  provided,  wai  an 
unlawful  attempt  to  regulate  interstate 
commerce,  and  repugnant  to  the  Federal 
Constitution. 

Applying  the  general  rule  to  be  deduced 
from  these  eaaes  to  such  regulations  aa  are 
under  consideration  here,  it  is  evident  that 
tha  constitutionality  of  such  statute  will 
depend  upon  their  effect  upon  interstate 
commerce.  It  is  consistent  with  the  former 
decisions  of  this  court,  and  with  a  proper 
Interpretation  of  constitutional  rights,  at 
least,  in  the  absence  of  concessional  action 
upon  the  same  subject-matter,  for  the  stat« 
to  regulate  the  manner  in  which  interstate 
trains  shall  approach  dangerous  crossings, 
the  signals  which  shall  be  given,  and  the 
control  of  the  train  which  ghall  he  required 
under  such  circumatances,  Crossinf^  may 
be  so  situated  in  reference  to  cuts  or  en 
a*  to  render  them  highly  dangerous  to 
those  using  the  public  highways.  They  may 
be  in  or  near  towns  or  cities,  so  that  to 
approaoh  then)  at  a  high  rate  of  speed 
would  be  attended  with  great   dangar  to 


or  limb.    On  dte  other  hand,  highway 
crossings  may  b*  so  nnmeroua  and  so  near 
together  that  to  require  interatats  traina  tA  ^ 
slacken   speed  isdiscriminataly  at  all   suck  n 
Crossings  would  be  practically  deatruetlva  of  * 
the  successful  opeia.tion  of  such  passenger 
trains.    Statutes  which  require  the  qieed  at 
such  trains  to  be  checked  at  all  oroiaingB 
so  situated  might  not  only  be  a  regulation, 
but   also   a   dinct  burden   upon   interstata 
oommerce,  and  therefor  baytnid  the  pownr  of 
the  state  to  enact. 

It  Is  the  aettled  Uw  of  this  court  that 
one  who  would  strike  down  a  state  statute 
violative  of  tlie  Federal  Cotutitntion 
must  bring  himself,  by  proper  averments 
and  showing,  within  tha  ela«s  as  to  whom 
the  act  thua  attacked  ia  uneonstitntionaL 
He  must  show  that  tha  alleged  onMKutita- 
tional  feature  ot  the  law  injurea  him,  and  so 
operates  aa  to  deprive  him  of  righta  pro- 
tected by  the  Federal  Constitution.  Tyler  v. 
Registration  Ct  Judges,  179  U.  S.  40^ 
4fi  L.  ed.  E62,  21  Sup.  Ct  Rep.  208;  Turpin 
V.  Lsmon,  187  U.  8.  51,  00,  47  L.  ed. 
70,  74,  23  Sup.  Ct  Rep.  SO;  Booker  v.  Burr, 
104  U.  8.  41S,  48  I^  ed.  1040,  24  Sup.  Ct 
Rep.  lOQ;  New  York  ex  reL  Hatch  v.  Bear- 
don,  204  U.  8.  IG2,  160,  SI  L.  ed.  410,  422, 
27  Sup.  Ct  Rap.  188,  0  A.  ft  E.  Ann.  Coa. 
730. 

In  the  case  at  bar,  tbe  Federal  question 
waa  sought  to  be  raised  by  an  amendment 
to  the  answer.  The  answer  originally  filed 
was  genera]  in  ita  nature,  and  did  not  aet 
up  the  defense  of  violation  of  the  Federal 
Constitution.  The  amendment  filed  ost  up 
that  the  railroad  company  was  engaged  in 
interstate  commerce,  and,  at  the  time  of  tbe 
injury  complained  of,  was  operating  an  in- 
terstate train;  and  after  setting  up  tha 
statute  of  the  state  of  Georgia  for  a  viola- 
tion of  which  the  company  waa  sued,  averred 
that  it  was  inoperative  as  to  the  defend- 
ant's train,  because  in  violation  of  |  S, 
article  1,  of  the  Federal  Constitution,  giv- 
ing Congress  the  power  to  regulate  com- 
merce, and  further  stated: 

"Your  defendant  further  shows  that  tha 
statute  of  Georgia  is  not  a  reasonable  regu- 
lation of  the  police  power  of  the  state,  to 
secure  the  aafety  of  paaaengers,  but  that  tba 
statute  is  a  direct  burden  on  and  impedes 
the  interstate  traffic  being  done  by  Qiil  de- 
fendant, and  impairs  the  nsefulness  of  its 
facilities  for  auch  traffic.  ^ 

"Defendant  further  shows  that  It  Is  im-  J^ 
possible  to'observe  said  statute  and  carry  • 
the  mails  as  defeniiant  is  required  to  carry 
them  under  the  contract  it  has  with  tha 
government;  and  it  is  likewise  impoaaible  to 
do  an  interstate  business  and  at  the  same 
time  comply  with  the  terms  of  said  statut*. 

"Wherefore  it  says  that  said  statute  la 
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inoperative  s*  to  it,  and  tt  ahould  not  be 
nquind  to  comply  witli  the  mldib  on  its  in- 
tentate  line  of  railroad. 

"All  which  it  at&nds  ready  to  Tsrify,  and 
prays  tht^t  it  be  hence  diKhargsd  viUi  its 
reaeonable  cost." 

On  oral  demomr  to  thli  amendment  to 
tha  answer,  the  Mune  wae  held  insuffieient, 
and  it  was  dismiued.  Fetitioner'a  coiinial 
(nrther  sought  to  raiae  the  Federal  question 
by  an  offer  of  proof  at  the  trial  by  an 
engineer  of  the  commputy,  a*  follows : 

"I  expect  to  prove  that  between  tha  South 
Carolina  line  and  Atlanta  there  are  prac- 
tieally  one  hundred  road  crossings,  or  be- 
tween eighty-five  and  one  hundred  public 
road  crossings;  that  the  distance  is  101 
inilea;  that  the  crossings  in  some  localities 
are  very  close  together,  and  within  a  few 
hnndred  yards  of  each  other,  and  at  others 
farther  apart,  but,  on  tha  average,  making 
*  eroasing  to  the  mila,  almost.  We  eicpect 
to  show  further,  that,  to  obaerve  the  statute, 
and  check  and  keep  checkjng,  so  as  to  have  a 
train  under  control,  and  to  stop  should  any 
person  or  thing  be  on  tha  crossing,  wonid 
oonaume  from  five  to  ten  minutes  for  each 
crossing,  dependent,  ot  oourse,  upon  the 
weight  and  length  of  the  train  and  the 
grade;  but  it  would  make  an  average  of 
seven  or  eight  mlnutea.  We  wish  to  show 
that  this  train  was  made  np  and  known  as 
No.  39,  the  vestibule  train  which  runs  from 
the  oity  of  Washington,  through  the  states 
of  Virginia,  North  Carolina,  South  Caroline, 
and  Georgia;  that  it  was  carrying  pas- 
sengers from  one  state  to  another,  also  car- 
Tying  an  express  car  with  freight  on  it,  from 
«  one  stato  to  another.  We  wish  and  expect  to 
•  show  that  obedience* to  that  crossing  ect 
would  hinder,  and  practically  prevent,  in- 
terstate business  being  done  by  the  defend- 
ant railroad.  We  wish  to  show  the  condi- 
tion I  have  just  stated  alt  existed  at  the 
time  this  accident  occurred,  on  the  11th  of 
October,  1903." 

Tliis  testimony  was  excluded  and  an  ex- 
esption  was  taken.  It  Is  apparent  from  this 
outline  of  the  state  of  the  record  that  when 
this  testimony  was  offered  there  was  no 
answer  on  file  in  the  case  under  which  it 
would  be  competent.  A  demurrer  had  been 
sustained  to  the  amendment  to  the  answer, 
and  the  case  stood  upon  the  complaint  and 
the  general  issue  filed  by  the  defendant.  It 
Is  elementary  that  the  proof  must  conform 
to  the  allegations,  and  that  without  proper 
allegations,  testimony  cannot  be  admitted. 
We  are  then  remitted  to  the  question,  Did 
the  eourt  err  in  sustaining  the  demurrer  to 
the  amended  answer?  The  circuit  court  of 
appeals  held,  and  we  think  correctly,  that 
•a  Inspection  of  that  document  shows  that 
ft  dM  not  contain  a  proper  averment  of  the 


facts,  which  would  show  that  the  operation 
of  the  statute  in  controversy  was  such  aa 
to  unlawfully  r^;u)ate  interstate  commerce, 
and  therefore  deprive  the  railway  company 
of  its  constitutional  right  to  carry  on  such 
commerce  unhampered  by  such  illegal  re- 
strictions. The  amended  answer  contains 
the  general  statement  that  the  statute  is  In 
violation  of  the  commerce  clause  of  the  Con- 
stitution, and  a  direct  burden  upon,  and  im- 
pedes, interstate  traffic,  and  impairs  the  use- 
fulnees  of  defendant's  facilitieB  for  that  pur- 
pose; that  it  is  impossible  to  observe  the 
statute  in  carrying  mails  and  In  interstate 
commerce  business.  But  these  averments 
are  mere  conclusions.  They  set  forth  no 
facta  which  would  make  the  operation  of 
the  statute  unconstitutional.  They  do  not 
show  the  number  or  location  of  Uie  cross- 
ings at  which  the  railway  company  would  be 
required  to  check  the  speed  of  its  trains  ^ 
so  aa  to  interfere  with  their  sucoeasfnl  M 
operation.  For  aught  that  appears*  as  al-  ■ 
legations  of  fact  In  this  answer,  the  crossing 
at  which  this  injury  happened  may  have 
been  so  located  and  of  such  dangerous  char- 
actor  as  to  make  the  slackening  of  trains  at 
that  point  necessary  to  the  safety  of  thoae 
using  the  public  hi^way,  and  a  statute 
making  such  requirement  only  a  reasonable 
police  regulation,  and  not  an  unlawful  at- 
tempt to  regulate  or  hinder  interstate  com- 
merce. In  the  absence  of  facts  setting  up  a 
situation  showing  tlie  unreasonable  char- 
acter of  the  statute  as  applied  to  the  de- 
fendant under  the  circumstances,  we  think 
the  amended  answer  set  up  no  legal  defense^ 
and  that  the  demurrer  thereto  was  properly 
sustained. 

The  learned  counsel  for  the  petitioner  in> 
eists  that  under  the  decisions  in  Georgia, 
in  the  absence  of  a  special  demurrer  requir- 
ing a  more  particular  statement,  the  answw 
was  sufficient.  It  is  enough  to  say  that  we 
have  examined  those  decisions,  and  think 
that  they  do  not  indicate  a  departure  from 
the  general  rule  that  a  pleading  must  state 
facts,  and  not  mere  conclusions,  and  that 
the  want  of  definite  allegations  essential  to 
a  cause  of  action  or  defense  renders  a  plead- 
ing subject  to  demurrer. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  the  same  ia 
affirmed  in  both  cases. 

Affirmed. 

Mr.  Justice  Holmes,  dissenting: 
The  petitioner  set  up  as  a  defense  to  these 
actions  that  the  statute  under  which  it  was 
sued  was  such  a  burden  on  commerce  among 
the  states  as  to  violate  art.  1,  g  8,  of  the 
Constitution  of  the  United  States, — a  pure 
issue  of  law.  If,  in  order  to  try  this  issue 
intelligently,  It  was  necesaary  to  take  evi- 
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denM  of  facta,  I  think  tiie  oourt  waa  bound 
to  hear  auch  evideiice,  even  without  any 
■peciflc  allegation  of  tiie  faata  that  would 
t  maintain  it,  as  it  la  the  court'i  duty  to  knot* 
?  *nd  to  declare  the  law.  But  I'leave  that 
queition  on  one  aide  because  the  petitioa- 
ere  did  not  atop  with  the  naked  proposition, 
but  alleged  further  that  "it  ii  impossible  to 
obaerre  said  statute  and  cany  the  mails  as 
the  defendant  is  required  to  carry  them 
under  the  contract  it  has  with  the  govern- 
ment; and  it  is  likewise  imposaible  to  do  an 
interstate  business  and  at  the  same  time 
oomplf  with  the  terms  of  said  statutaL*' 
These  are  pure  allegations  of  fact.  They 
mean  on  their  face  that  the  requirement 
that  the  engineer  at  every  grade  crossing 
should  have  his  train  under  such  control  as 
to  be  able  to  stop,  if  necessary,  to  avoid  run- 
Ding  down  a,  man  or  wagon  crossing  the 
track,  requires  such  delays  as  to  prevent, 
or  seriously  to  interf^e  with,  commerce 
among  the  states.  They  refer  to  phyaiDal 
oonditions  and  to  physical  facts;  they  can 
refer  to  nothing  else.  I  think  it  obvious 
that  tbey  mean  that  the  crossings  are  so 
numerous  a*  to  make  the  requirement  im- 
practicable, sines  I  can  think  of  nothing  but 
the  number  of  them  that  would  have  that 
effect 

The  statefflent  may  be  called  a  conclusion, 
but  It  Is  a  oonelusion  of  fact,  just  as  the 
statement  that  a  certain  liquid  was  beer  is 
a  oonelusion  of  fact  from  certain  impres- 
sions of  taste,  smell,  and  sight  If  the  ob- 
jection to  the  pleading  had  been  that  more 
particulars  were  wanted,  although,  for  my 
part,  I  think  it  would  have  been  unneces- 
sarily detailed  and  prolix  pleading  to  set 
forth  what  and  where  the  crossings  were, 
the  pleading  should  not  have  been  rejected, 
hut  ths  details  should  bav«  been  required. 
The  petitioner  showed  that  it  was  ready 
to  give  them,  by  its  ofTec  of  proof.  But 
evidently  the  answer  waa  not  held  bad  on 
that  ground.  Presumably,  at  least,  as  stat- 
•d  by  the  counsel  for  the  petitioner,  it  waa 
held  bad  on  the  ground  taken  by  the  supreme 
court  of  that  state,  that  although  the  re- 
.  quirement  waa  impracticable,  it  was  the  law. 
»  Central  S.  Co.  r.  Hall,  109  Ga.  367,  389,  34 
•  B.  E.  005.  Bee  87  C.  C.  A.*  284,  Z39,  160 
Fed.  332,  33T.  For  It  Is  to  be  observed 
further  that  the  facts  involved  were  public 
facts,  and  that  aJthou^  the  court  might  not 
take  notice  of  the  preelM  situation  of  par- 
ticular croasinga,  it  well  might  take  notice, 
ns  the  supreme  court  of  Qeorgia  seema  to 
have  taken  notice  in  the  eaae  just  men- 
tioned, that  they  were  numerous.  See  Unit- 
ed States  V.  Rio  Grande  Dam  &  Irrig.  Co, 
1T4  U.  S.  690,  6B8,  43  L.  ed.  1136,  1130,  10 
Sup.  Ct  Rep  TTO,  and  for  many  cases.  Wig- 
more,   Ev.   II  257S,  26S0;   IS   Cyc   Law  A 


Proe.  p.  802 ;  17  Am.  &  Bng.  Eno.  Law,  2d. 
ed,  p.  004.  Again,  if  any  merely  technical 
objection  had  been  thought  fatal  to  the  d»- 
fense,  the  petitioner  undoubtedly  would  have 
met  it  by  a  further  amendment  to  ita  plea. 

It  seems  to  me  a  miscarriage  of  justice  to 
sustain  liability  under  a  statute  which  po»- 
siblj,  and  I  think  probably,  is  unconstitur 
tional,  until  the  facta  have  been  heard  which 
the  petitioner  alleged  and  offered  to  prove. 
I   think   that   the   judgment  should  be  r» 

I  am  authorized  to  say  that  Ur.  JmstiM 
White  ooncura  in  this  diaaent 


tST  V.  B.  nn.) 

CLEHENTE  JAVIERRE,  Matias  Qtl,  and 

Pdiz  Ramos,  Copartners,  Doing  Business 

under  the  Firm  Name  of  Javierre  k  Oil, 

et  al.,  Appts., 

CENTRAL  ALTAGRACIA,  Incorporated. 

Injunction  (I  12G*)— Bcbden  of  Fboof. 

1.  Persons  seeking  to  escape  from  the 
obligations  of  a  contract  to  deliver  sugar 
cane  at  a  specified  augnr  factory  for  grind- 
ing, because  of  the  happening  of  a  condi- 
tion subsequent  embodied  in  a  proviso  in 
the  contract,  justifying  cancelation  if  a 
projected  sugar  mill  should  be  erected  or  its 
construction  started  by  a  certain  date,  are 
charged  with  the  burden  of  proving  that 
the  identical  mill  referred  to  in  the  con- 
tract has  been  so  built  or  started,  althongii 
the  bill  alleges  sfBrmatively  a  conspiracy 
to  evade  the  undertaking,  by  way  of  replica- 
tion to  the  answer  setting  up  the  condition. 

[Ed,  Not*.— Tor  oltier  cises.  Me  iDjanetlon, 
Cent.  D[g.  i  1;G:    Dec.  Dig.  I  IM.'l 


a  aontract  with  the  growers,  aa  a. 
suit  for  damages  will  afford  adequate  re- 


APFEAL  from  the  District  Court  of  Um- 
United  States  for  Forto  Rico  to  review 
a  decree  enjoining  the  disposal  of  sugar- 
cane elsewhere  than  at  the  sugar  factory 
designated  in  a  contract  with  the  growers. 
Reversed. 

See  same  ease  below,  3  Porto   Rico  Fsd^ 
Rep,  E56. 

The  facta  are  stated  in  the  opinion. 
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RodrigiMc  S«Tra  for  appellaata. 
Meurt.  Hugo  Koblnuin,  F.  L  Cornwall, 
f  mni  N.  B.  K.  Pettlngill  for  ftppellee. 
i 

?     ■Mr.  Justice  Holmes  delivered  tbe  opiniou 
«(  the  court: 

This  is  AD  ftppeftl  from  a  decree  enjoining 
the  appellants  from  deliverii^  sugar  cane 
frown  Ml  tbe  haciendas  Florectina  and 
Estero  to  the  Central  Eureka  tor  the  term 
-of  five  crops,  beginning  with  the  crop  of  the 
year  1900-T,  or  so  long  within  that  term  as 
the  appellee  is  ready  to  grind  and  pay  for 
-the  same;  and  also  from  "selling,  donating, 
renting,  or  mortgaging  said  haciendas,"  with- 
out stipulating  for  the  carrying  out  of  a 
■contract  made  with  the  appellee.  The  eon- 
traot  referred  to  bound  the  appellants  to 
bave  the  cane  grown  on  the  haciendas  ground 
stt  the  sugar  factory  of  the  appellee  for  the 
term  just  stated,  at  a  certain  price,  with 
mutual  agreements,  not  necessary  to  set 
forth,  but,  so  far  as  appears,  fair,  and  made 
upon  equal  terms.  It  was  lubjeet  to  a  pro- 
Tiso,  however,  that  if,  on  January  15,  1008, 
the  projected  Eureka  Central  should  have 
been  erected,  or  sbouU  be  in  course  of  oon- 
atruction,  the  appellanta  might  cancel  the 
eontract,  giving  notice  on  October  1,  190T. 
The  notice  wa«  g^ven,  but  the  appellee  con- 
iended  that  the  Eureka  Central  referred  to 
was  abandoned,  and  that  the  central  relied 
Qpon  as  tbe  ground  for  the  notice  was  one 
(ot  J>f  by  the  appellants,  and  named  Eureka, 
with  a  view  to  getting  out  of  their  con- 
tnct  with  the  appellee. 

Tbe  findings  of  fact  are  not  entirely  satia- 
factory  upon  the  point  in  iasue.  liey  set 
«ut  evidence  and  avoid  a  conclusion  more 
definite  tbsn  that  which  we  shall  state.  It 
Appears,  however,  that  for  some  years  one 
Swift  had  been  negotiating  for  the  oon- 
atruotiMi  of  a  Central  Eurelca,  and  was  con- 
tinning  his  efforts  on  December  10,  ISOe, 
when  the  contract  was  made.  But  in  Octo- 
4isr,  IS06,  Javlerre  had  telegraphed  to  him 
that  negotiations  with  him  were  at  an  end, 
and  there  was  evidence  that  Javierre  and 
others  had  met  and  made  an  agreement  on 
October  20  to  form  a  corporation  to  set  up 
the  "said  central,"  to  be  called  the  Central 
^  Eureka,  "it  being  almost  sure"  that  Swift 
g  had  failed.  The  parties  were  to  sell  their 
'  cane  to  this  *cenl;ral  for  ten  years.  The 
court  studiously  avoids  finding  that  this 
agreement  was  made,  but  does  find  that  if 
Jaflerre  signed  it,  he  did  not  consider  him- 
self bound  by  it,  and,  as  has  been  seen,  the 
eontract  with  the  appellee  was  of  later  date. 
The  oonrt  tlso  finds  that  it  was  not  general- 
ly known  that  tbe  planters  had  held  the  al- 
leged meeting,  or  were  oontemplating  the 
■mwMoa  of  the  centra^  and,  after  stating 


other  details,  finds  that  the  appellanta  have 
not  proved,  by  a  preponderance  of  evidence, 
that  the  contract  referrod  to  the  Central 
Eureka  started  by  them,  or  that  the  Central 
Eureka  mentioned  was  other  than  the  one 
projected  by  Swift  It  mled  that  the  bur- 
den of  proof  wss  on  the  appellanta,  and 
thereupon  made  the  decree. 

There  is  some  preliminary  argument  that 
the  finding  concerning  the  continuance  of 
Swift's  efforts  is  not  warranted  by  the 
pleadings.  If  this  were  true,  no  objection 
seems  to  have  been  made  in  the  court  below, 
where  no  doubt  an  amendment  would  have 
been  sllowed,  if  necessary.  But  it  is  a  mis- 
Uke.  The  bill  merely  alleges  that  Swift's 
arrangement  failed  "during  the  latter  part" 
of  ISO€,  and  qualifies  even  this  by  the  fur- 
ther allegation  that,  in  the  beginning  of  De- 
cember, Javierre  stated  to  the  officers  of  the 
oomplalnant  (appellee)  thst  he  was  still 
bound  to  Swift,  but  that  the  thing  had 
failed,  and  that  he  was  disposed  to  make  a 
contract  with  them  if  he  could  have  a  elause 
providing  for  the  case  of  Swift's  success. 
The  only  real  questions  concern  the  ruling 
on  the  burden  of  proof  and  the  proprie^  of 
the  relief  in  such  a  case  as  this. 

As  to  the  burden  of  proof,  if  that  really  ia 
any  way  determined  the  result^  the  ruling 
wss  correct.  The  appellants  were  seeking  to 
escape  from  the  contrast  made  by  them  on 
the  ground  of  a  condition  subsequent,  em- 
bodied in  a  proviso.  It  wsa  for  them  to 
show  that  the  facts  of  the  oondltian  had 
mmo  to  pass.  It  ts  said  that  the  Ult  a]> 
leges  affirmstively  a  conspiracy  to  evade  the 
undertaking,  but  that  is  m^ely  by  way  of 
replication  to  the  answer  setting  up  Uie 
condition,  and  Is  nothing  but  a  spedflc  mode  e 
of  denying  that  the  condition  had'been  ful-  • 
filled.  An  allegation  of  fact  that  is  ma- 
terial only  as  an  indirect  negative  of  some- 
thing to  be  proved  by  the  other  party  does 
not  shift  the  burden  of  proof.  Stamtt  v. 
Mullen,  148  Mass.  S70,  2  LJLA  607,  20  N. 
B.  ITS.  Bo  there  is  nothing  but  the  general 
question  to  be  eoneldered,  and  that  Is  an- 
swered by  the  statement  of  It,  and  by  re- 
peated decisions  of  this  court.  When  a  pro- 
viso like  this  carves  an  exception  out  of  tbe 
body  of  a  statute  or  oontraot,  those  who  set 
up  such  exception  must  prove  it.  Schlem- 
mer  v.  Buffalo,  R.  A  P.  R.  Co.  SOS  U.  S.  1, 
10,  61  L.  ed.  681,  686,  27  Sup.  Ct.  Rep.  407; 
Ryan  v.  Carter,  03  U.  8.  78,  23  L.  ed.  807i 
United  States  v.  Cook,  IT  Wall.  168,  21  L. 
ed.  538;  United  SUtes  v.  Dickson,  IS  Pet 
141,  16G.  10  L.  ed.  68S.  Therefore,  it  was 
for  the  appellanta  to  prove  that  the  central 
referred  to  by  tbe  contract  had  been  bnilt 
or  started.  It  was  not  enough  to  prove  that 
a  central  had  been  huUt  and  oallsd  bj  Urn 
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Th«  doubt  u  to  the  relief  granted  below 
ia  more  Hrioua,  aad,  in  the  opinion  of  the 
majorit?  of  the  oourt,  mnat  prerail. 
cording  to  thmt  opiaion,  a  luit  for  damages 
would  have  given  adequate  relief,  and  there- 
fore the  appellee  ihould  have  been  conflnea 
to  ita  remedj  at  law.  Again,  the  court 
would  not  undertake  to  decree  epeciGo  per- 
formance and  to  require  and  to  eupervise 
the  ratsLug  of  the  crop  oiid  the  grinding  of 
the  sugar,  for  even  the  now  remaining  period 
of  the  decree.  There  iB  a  certain  anomaly 
in  granting  the  half-way  relief  of  on  injunc- 
tion against  disposing  of  the  crops  elsewhere 
when  the  court  i*  not  prepared  to  enforce 
the  performance  to  accomplish  which  in- 
directly is  the  onlj  object  of  the  negative 
decree.  There  is,  too,  a  want  of  mutuality 
in  the  remedy,  whatever  that  objection  may 
•mount  to,  OB  it  is  hard  to  see  how  an  in- 
junction could  have  been  granted  against  the 
appellee  hod  the  case  been  reversed.  But- 
land  Marble  Co.  v.  Ripley,  10  Wall.  339,  19 
L.  ed.  960.  Notwithstanding  these  con- 
siderations, I  should  bave  preferred  to  affirm 
the  decree,  but,  as  my  reasons  have  been 
stated  to  my  brethren,  and  have  not  pre- 
vailed, it  is  unnecessary  to  repeat  them  now. 

Decree  reversed. 


(W  u.  s.  Ofc) 

JOHN  STOFFELA,  Appt., 

M.  J.  NUGENT. 

QuiBTna  TnxK  (|  14*)~DoiNa  Bquitt. 

The  purchaser  of  mortgaged  proper^,  un- 
der an  agreement  to  pay  the  lien  of  the 
mortgagee  and  the  judgments  of  foreclosure 
thereon,  is  not  entitled  to  have  his  title 
quieted  as  against  the  mortgagee,  withont 
paying  the  mortgage  debt,  although  the 
mortgagee  in  bad  faith  evaded  the  pur- 
chaser's effort  to  make  such  payment,  and 
with  full  knowledge  of  the  facts,  and  with 
Intent  to  defraud,  procured  from  the  mort- 
gagor a  conveyance  of  a  part  of  the  premis- 
es, and  a  new  mortoage  on  the  residue,  and 
satisfied  of  record  the  former  mortgages  and 
Judgment  liena. 

[BkL  Note.— I^ir  other  easss,  see  qalatloE  Tltla, 
Dso.  Dli.  I  M.*J 

tNo.  17»-] 

Argued  and  suhmittAd  April  28,  1B10.    De- 
eided  Hay  16,  1910. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
eree  which  reversed  a  decree  of  the  District 
Court  of  Yuma  County,  In  that  territory, 
quieting  the  Utle  of  a  purchaser  of  mort' 
gaged  property  upon  payment  of  the  mort- 


gage debt,  and  rwnanded  the  cause,  with 
direotiona  to  grant  the  relief  sought  with- 
out such  payment.  Reversed,  with  direo- 
tiona to  affirm  the  judgment  of  the  Diatrict 
Court. 

See  aame  ease  below,  10  Aria.  ISl,  M 
Pac.  910. 

The  facta  are  atated  in  the  opinion. 

Messrs.  J.  J.  DArllnEtoit,  John  J.  Haw- 
kins, and  nomas  Armstrong,  Jr.,  for  ap- 
pellant. 

Mr-  E^gone  B.  Ives  for  appellee.  ^ 

•  Mr.  Justice  HoUnee   delivered  the  opia-  ■ 
ion  of  the  court: 

This  is  a  complaint  in  the  nature  of  a 
bill  in  equity,  brought  by  the  appellee,  Nu- 
gent, to  set  aside  a  deed  and  mortgage  as 
a  cloud  upon  his  title  to  certain  land.  The 
defendant  denied  the  allegations  of  the  com- 
plaint, and  filed  a  cross  complaint  to  set 
aside  the  deed  to  the  plaintiff.  The  case  was 
tried  before  a  judge  without  a  jury,  and  ha 
made  findings  of  fact  of  which  the  follow- 
ing is  on  abridged  statement.  The  land 
was  subject  to  two  mortgagee  held  by  the 
defendant,  upon  which  a  judgment  of  fore- 
closure bod  been  rendered,  the  sum  due  be- 
ing $15,700  and  interest.  Mn.  Heyl,  the 
mortgagor  and  owner  of  the  equity,  sold 
and  conveyed  the  land  to  Nugent  on  Janu- 
ary 4,  J805,  he  agreeing  to  procure  the  pay- 
ment of  the  mortgage  and  judgment  liens. 
On  January  0,  the  day  before  that  fixed  for 
the  mortgage  sole,  the  defendant,  having 
knowledge  of  the  conveyance  to  Nugent,  and 
having  evaded  Nugent'a  efforts  to  pay  the 
mortgage  debt,  induced  Urs.  Heyl  to  convey 
a  part  of  the  premises  to  him  absolutely,  in 
satisfaction  of  tlO/>00,  and  to  mortgage  the 
residue  for  (5,700,  and  recorded  tbe  deeda 
before  Nugent  had  recorded  the  deed  to  him. 
He  also,  with  fraudulent  intent  to  defeat 
Nugent's  title,  it  is  said,  although  the  poa- 
sibillty  is  bard  to  conceive,  satisfied  of  reo- 
ord  the  former  mortgages  and  judgment 
liens,  the  only  consideration  for  his  aet  be- 
ing the  later  deed  and  mortgage  given  by 
Mrs.  Hey).  On  these  facts  judgment  was 
given  for  the  plaintiff,  conditioned  upon  Ui 
paying  to  the  defendant  $16,700,  without  In- 
terest, less  CeoO  counsel  fees  and  costs.  Tbo 
plaintiS'  appealed  and  the  supreme  court  of  ^ 
the  territory  gave  the  plaintiff  an  nncondi-  e 
tional  Judgment,  on  the  ground  that'tba  d»-  ? 
fendant's  conduct  was  voluntary,  in  purau- 
ance  of  his  fraudulent  scheme,  and  that  be 
had  no  claim  as  against  Nugent  to  be  r» 
lieved  from  the  consequences  of  a  collataral 
act.  It  was  thought  that  the  debt  from  ICra. 
Heyl  to  Stoffela  was  a  matter  with  which 
Nugent,  in  aplte  of  his  covenant  te  pay  i^ 
had  no  ooncem,  the  only  queation  being  tha 
relative   validity  of  tha  plaintiff's  and  d^ 


•For  olber  ct 


X  see  some  topic  A  | : 


:.  *  Am.  Dla*.  1: 


oy  Google 


1M9. 


H.  a  COOK  CO.  *.  BEECHER. 


601 


fcnduit'i  titles.    Tha  defendant  appMlad  to 
tUi  court 

We  are  of  opinion  that  the  judgment  ap- 
pealed from  wai  wrong,  and  that  the  jadg- 
nwDt  of  the  oourt  of  flrat  inst«noe  ihonld 
iM  affirmed.  It  ia  true  that  the  defendant 
■cted  fraudulently  and  knew  what  he  waa 
about.  But  a  man,  by  committing  a  fraud, 
does  not  become  an  outlaw  and  caput  lupi- 
Awnt.  National  Bank  ft  L.  Co.  v.  Fetrie,  189 
U.  S.  423,  42S,  47  L.  ed.  STB,  880,  23  Sup. 
Ct  Rep.  612.  He  may  have  no  standing  to 
nseind  hie  transaction,  but  when  it  is  re- 
•dnded  bj  one  who  has  the  right  to  do  so, 
tho  courts  will  endeavor  to  do  sabstantial 
juitice,  so  far  as  is  consistent  with  adher- 
ence to  law.  See  Pullman's  Palace  Car  Co. 
T.  Central  Transp.  Co.  171  U.  S.  138,  150,  43 
L.  ed.  108,  113,  IB  Sup.  Ct  Rep  808.  If 
Kugent  ia  allowed  to  have  the  land  free  of 
all  charge,  and  the  defendant's  claim  is  ex- 
tinguished, Nugent  gets  much  more  than  he 
bargained  for,  and  the  defendant  is  deprived 
of  his  e<]uitable  interest  in  Nngent's  cov- 
enant to  pay  the  mortgage  debt  (Johns  v. 
Wilson,  180  U.  S.  440,  40  L.  ed.  B13,  21  Sup. 
Ct.  Rep.  446),  and  ia  made  to  lose  a  large 
nun  rightljr  due  to  him,  not  from  any  neces- 
sity of  justice,  but  simply  because  he  has 
acted  badly,  and  therefore  any  treatment 
is  good  enough  lor  him.  It  is  said  that  the 
discharge  of  the  old  mortgages  was  a  col- 
lateral matter  with  which  Nugent  had  no 
concern.  If  that  were  true,  still  justice 
might  forbid  Nugent  to  rely  upon  it.  But 
it  ia  not  correct.  The  discharge  and  the 
deeds,  although  different  instruments,  i 
parte  of  one  transaction.  Each  was  con 
eration  for  the  other.  Aa  the  plaintiff  electa 
to  do  away  with  the  conaideration  for  the 
discharge,  he  must  be  taken  to  elect  also  to 
give  up  the  disdiarge;  or,  to  put  it  in  an- 
other way,  be  must  restore  the  defendant  to 
»  the  condition  fn  which  ho  stood  before  the 
f  TMcinded  deeds  were  made.  The  defendant's 
rights  were  cut  down  at  least  sufficiently 
by  the  trial  court 

Judgment  reversed,  with  directions  to  (if- 
firm  tlie  judgment  of  the  Diatriet  Court. 

(m  V.  B.  «T,» 
H.  C.  COOK  COMPANY,  PIff.  In  Err., 

FRANK  H,  BEECHER,  Charles  E.  Fair- 
chitd,  Thomaa  L.  Jaraea,  and  William  A. 
Ward. 

CouBTB  (I  290*)  —  JuBisDionoH  —  Patent 

Suit. 

A  suit  by  the  owner  of  a  patent  to  make 
the  directors  of  a  corporation  anawerable 
for  a  judpnent  previously  recovered  against 
ft  for  infringing  the  patent  is  not  within 
Am  original  jurisdiction  of  a  Federal  cir- 
•Far  olbsr  cues  luiunalcplc  ft  |  nuuliiib  li 


ealt  eonrt  nnleu  there  ia  diversity  of  dta- 
zenahip,  since  the  auit  is  neither  one  upon 
the  patent  nor  one  anelllarj  to  the  judg- 
ment in  the  former  suit 

[Bd.  Note.— Pol  oUiar  CUM,  a*«  Oevti,  0«t. 
DiK.  I  at;    Dec  Dig.  |  !M.*1 

[No.  059.] 


IN  ERROR  to  tha  Circuit  Court  of  tin 
United  6Utes  for  the  District  of  Con- 
necticut to  review  a  judgment  which  dis- 
missed, for  want  of  jurisdiction,  a  suit  by 
the  owner  of  a  patent  to  make  the  directors 
of  a  corporation  answerable  for  a  judgment 
preriously  recovered  against  it  for  infrin- 
ging the  patent.    Affirmed. 

See  same  ease  below,  ITS  Fed.  106. 

The  facte  are  stated  in  the  opinion. 

Mr.  Tereale«  Hnnger  for  plaintiff  la 

Mr.  Talcott  H.  Roasell  for  defendant* 

Mr.  Justice  Holmea  delivered  the  opinion 
of  the  court: 

This  case  comes  here  on  the  single  ques- 
tion of  the  jurisdiction  of  the  circuit  court, 
certified  from  the  court  below.  172  Fed. 
lee.  The  judge  dismissed  the  complaint  of 
his  own  motion,  and  tha  defendants  in  error 
confine  themselves  to  tha  aug^^stion  that 
for  that  reason  the  judgment  should  be  re- 
versed at  the  cost  of  the  plaintiff  in  error, 
concurring  in  the  argument  that  tha  judg- 
ment was  vrrong.  As  we  are  of  opinion  thai 
the  judgment  was  right,  it  will  be  onneoe*- 
sary  to  consider  that  point 

The  suit  is  brought  by  a  Connecticut  cor-  « 
poration  against  residents  of  Connecticut  ^ 
We  give  an  abridgment  of  the*complaint  * 
The  plaintiff  is  the  ovnier  of  a  patent  for 
finger  nail  clippers.  The  defendants,  during 
the  time  of  the  acts  complainsd  of,  were  di- 
rectors in  control  of  another  Conn«cticnl 
corporation,  the  Little  River  Manufacturing 
Company.  This  company  infringed  the  pat- 
ent, and  the  plaintiff  brought  a  suit  in 
equity  against  it  in  the  same  circuit  court, 
which  ended  in  a  decree  for  an  injunction, 
ei2,871  damages,  and  9496. 3S  costs.  The  de- 
fendants voted  to  continue  the  sale  of  the 
infringing  clipper  pending  the  suit,  and  also 
voted  and  caused  to  be  executed  a  bond  of 
indemnity  from  their  company  to  the  selling 
agent,  against  liability  for  the  sale.  As 
directors  and  as  individuals  they  authorized 
and  brought  about  such  sales,  and  they  di- 
rected the  defense  of  the  equity  suit  In 
consequence  of  the  expenditures  to  the  fore- 
going ends,  their  company  became  and  is  In- 
solvent, and  the  defendants  knew  that  that 
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muM  b«  th*  rwalt  of  &  judgment  tgi^st  it, 
but  did  tha  ftet*  ftUaged  for  the  purpoM  of 
Inenmaiiig  tlu  valna  of  thair  itook  in  the 
eompMur,  and  of  rsMfTing  the  proflta  uid 
dividende  that  might  be  reeeWed  from  the 
Hk. 

TiM  plaintiff**  argument  li  that  the  de- 
fendants and  their  corporation  were  joint 
tort  feaaora,  and  that  thia  ia  a  euit  against 
tlie  defendauta  for  their  part  in  infringing 
its  patent,  the  judgment  againit  their  co- 
treapaaaar  not  having  been  aatiafled.  It 
ia  unneceasary  to  apecuiate  whether  this  is 
an  afterthought,  or  whether  the  complaint 
was  framed  witii  intentional  ambiguity,  bo 
that,  If  one  cause  of  action  tailed,  another 
night  be  extracted  from  the  allegation*,  or 
what  tbe  explanation  maj  be.  But  the  pres- 
ent interpretation  la  not  the  natural  inter- 
pretation of  the  complaint.  The  natural  in- 
terpretation is  that  which  was  given  to  it 
bj  the  court  below ;  that  it  la  an  attempt  to 
make  the  delendanta  answerable  for  the 
judgment  already  obtained.  There  was  no 
other  reaaon  for  alleging  that  judgment 
vlth  anch  detail,  while,  on  the  other  hand, 
tbe  patent  now  supposed  to  be  the  founda- 
tion of  the  claim  is  not  set  forth.  Tbe  judge 
was  fully  warranted  in  taking  thia  not  to 
■I  be  a  suit  upon  a  patent.  Indeed,  it  would 
f  iiiim 'fi mil  his  opinion  that  one  of  the 
gronuda  of  jurisdicUon  urged  before  him 
«M  that  thia  ia  an  aoUon  aneillary  to  the 
Judgment  In  the  former  suit,  which,  of 
course,  ia  not,  any  more  than  Stillman  v. ' 
Combe,  IST  U.  &.  438,  49  L.  ed.  B2Z,  2S 
Sup.  Ct.  Sep.  480 ;  but  the  argument  recog- 
nieed  that  the  former  judgment  was  the 
foundation  of  the  preaMit  eaae.  Apart  from 
that  contention,  there  can  be  no  question 
that,  as  the  Judge  below  said,  if  the  direct- 
or* are  under  obligations  by  Connecticut 
law  to  pay  a  judgment  against  their  corpo- 
ration, tiiat  is  not  a  matter  tliat  can  be 
litigated  between  citizens  of  the  same  state. 
In  the  circuit  court  of  the  United  States. 
Tb*  only  argument  attempted  here  is  that 
which  we  have  stated  and  have  decided  not 
to  be  open  on  tbe  complaint. 
Judgment  affirmed. 

(IIT  D.  8.  m.} 
ROBERT  L.  OWEN,  Plff.  in  Err^ 

WILLIAM  W.  DUDLEY  and  Louis  T. 
Mlchener,  Doing  Business  unifer  the  Finn 
Nnme   and   Style  of  Dudley  £  Jliebeuer. 

ATroarar  ano  Clikrt  (|  ISl*)— Contbaot 
roB  DiviBioir  0'  Fkxs—'Tbo video  ros 
BY  Law." 

The  fees  of  the  attorney  of  record  for 
tbe  Eaitem  Cherolceea  were  provided  for 
hf  law,  wltliiu  the  meaning  of  a  contract 
between  him  and  his  associate  counsel,  by 
which  he  was  to  pay  his  associates  a  apeei- 


lled  sum  for  their  services  out  of  his  stipu- 
lated fees,  upon  collection  thereof,  provided 
that,  "in  the  contingency  of  the  fees  not  be- 
ing provided  for  by  legislation  .  .  .  but 
upon  proof  of  services,"  each  party  should 
look  out  for  himself,  where  bis  tees  wer« 
allowed  in  full  by  the  court  of  claims,  un- 
der the  authority  of  the  subsequent  act  of 
March  3,  1903  {32  SUt.  at  L.  998,  chapu 
9S4),  aince  such  statute,  thousb  not  direct- 
ly fixing  the  fees,  dispeuaed  with  tbe  neces- 
sity of  making  proof,  under  U.  S.  Rev. 
Stat  ft  2103-210S  (32  Stat,  at  L.  720, 
chap.  1376,  |  68),  before  the  CommisMoner 
of  Indian  Afl'airs  and  the  Secretary  of  tha 
Interior,  which  must  have  been  the  "proof 
of  servicea"  contemplated  by  tbe  parties. 

IBd.  Ncita— For  ether  caMe,  set  Attonisr  aa* 
niFnt.   Dec.   DtK.   )  111.* 

daBDitlcn*.  sm  Words  and  Pbrsas^ 
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[No.   142.] 


IN  ERROR  to  tbe  Court  of  Appeals  of  the- 
District  of  Columbia  to  review  a  judg- 
ment which,  reversing  a  judgment  of  tba- 
Supreme  Court  of  the  District,  enforced  a 
eontraet  for  the  diviaion  of  attorneys'  feea. 
Affirmed. 

See  aame  eaae  below,  SI  App.  D.  C.  177. 

The  facta  are  atated  in   the  opinion. 

Mr.  Wllllain  H.  Bobeeon  for  plaintiff 
in  error. 

Mesar*.  Obftrlea  Poe  and  Snmnel  A. 
Pntman  for  defendants  in  error. 

Mr.  Justice  HcK«nna  delivered  the  o^a.' 
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r  theo 

This  action  was  brought  in  the  aupreUM- 

eoort  of  the  District  of  Columbia  by  defend* 

against  plaintiff  in  error  to  re- 

I  of  ten  thousand  dollars  (ClO,- 

000),  alleged  to  be  due  on  account  of  the  ttA' 

lowing  contract  entered  into  by  the  partleai 

Thia  monorandum  of  agreement  wttneea- 
eth:  That  John  V^le,  Esq.,  of  Fort  Smith, 
Arkansas,  having  been  employed  by  the 
Baatem  Cherokee  Council  of  the  Cherokee 
Nation,  Indian  territory,  under  contract  of 
February  and  April,  1900,  and  ratified  » 
third  time  by  that  council  of  September  4,  & 
1001 ;  * 

'And  whereas,  the  said  John  Vaile  ha*  en-  * 
played  the  services  of  Robert  L.  Owoi,  of 
Muscogee,  Indian  territory,  under  his  afore- 
said contract: 

Now,  therefore,  the  premises  considered, 
the  said  Owen  hereby  contracts  and  agrees 
to  convey  to  W.  W.  Dudley  and  L.  T.  Mich- 
ener,  partner*  of  the  firm  of  Dudley  A 
Michener,  the  sum  of  ten  thousand  dollare 
($10,000)  out  of  tbe  fee  so  placed  to  tho 
said  Owen,  immediately  upon  the  collection, 
or  in  the  exact  proportion  as  the  said  feea 
n  Dec  *  Am.  D1*l  ua7  lo  data,  *  Kip'r  lodaui 
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OAj  b«  collected.  It  being  underttood  >iid 
■greed  that  tbie  mntrset  ia  emiditioned 
npon  the  collection  of  the  feea  aforeMid. 
And  In  the  contingen;  of  the  feei  not  be- 
ing provided  tor  bj  legiaUtion,  as  per  the 
«>iitract  of  the  Eastern  Cherokee  Council 
AforeMid,  but  upon  proof  of  eenricea,  then, 
and  in  that  event,  each  of  the  partiaa  hereto 
■ball  prove  Mr  vice  independently  of  the 
other,  and  »aid  Onen  aball  not  be  expected, 
out  of  fee*  collected  for  bis  peraonal  eerr- 
ioe,  to  pa;  the  feei  to  the  aaid  Dudley  & 
Michener,  but  it  is  understood  and  agreed 
that  he  will,  in  such  a  contingency,  do  what 
he  can  to  assist  Dudley  i.  Michener  to  col- 
lect the  fee  hereby  contracted  by  them. 

The  said  Dudley  &  Michener,  on  their 
part,  agree  to  give  their  co-operation  in  the 
collection  of  the  money  due  the  Eaatern 
Cherokeea  and  to  assist  the  said  Owen  as 
■uoclate  counsel  in  this  case. 

Witness  our  hands  and  seals  in  duplicate 
•B  this  2Sth  day  of  May,  1902. 

(Signed)       Robert  L.  Owen.  [Seal] 

{Signed)       Dudley  &  Michener.  [Seal] 

The  question  in  the  case  turn*  upon  the 
Mietruction  of  the  following  provision  of 
the  contract:  "And  in  the  contingency  of 
the  fees  not  being  provided  for  by  legiala- 
*ion,  as  per  the  contract  of  the  Eastern 
Cbert^ee  Council  aforeaaid,  but  npon  proof 
•f  •ervice*.  then,  and  in  that  event,  each  of 
the  parties  hereto  shall  prove  service  in- 
a  dependently  of  the  other,  and  said  Owen 
^  ■hall  not  be  expected,  out  of  fees  oollected 
■  for  bls'pereonal  service,  to  pay  the  feea  ta 
the  said  Dudley  and  Michener,  but  it  la 
vnderitand  and  agreed  that  he  will,  in  such 
a  contingency,  do  what  be  can  to  assist  Dud- 
ley and  Michener  to  collect  the  feea  hereby 
«antr«cted  by  than."  Certain  facta  were 
found  by  the  trial  court  aa  helping  to  clear 
■p,  with  the  statute  law  then  existing,  the 
■mbfgnity  of  the  provision.  That  court  de- 
dtued  from  them  ■  meaning  favorable  to 
plaintiff  in  error.  Tlie  court  of  appeali 
found  in  them  evidence  of  a  difTerent  mean 
faig,  and  reversed  the  judgment  of  the  trial 
conrt.  The  facta  found,  in  addition  to  " 
agreement,  are  aa  followa: 

"On  March  20,  190S,  the  court  of  claims 
tendered  a  judgment  in  the  case  of  the  Eaat- 
•ra  Oierokees  against  the  United  Statea. 
On  April  17,  1906,  the  defendant  Owen  ad- 
dreased  the  following  letter  to  the  plain- 
tiff a: 

"The  Southern, 
"St.  Lonla,  April  IT,  IBOO. 
*7>iidley  k  Michener, 

"Waahington,  D,  0. 
"Qantiemen: — 

"I  expect  to  be  at  BIgga  HouM  abont 
ifrtl  ESth,  loos,  and  wiah  by  that  time  you 


would  make  np  a  o»reful  aflldavit  of  ■ervioea 
rendered  in  eaaa  under  contract  of  May  ES^ 
'"!,  aa  I  am  preparing  decree  and  wiah  to 
protect  your  tea. 

"Ifouia  truly, 
'IL  U  Owan. 

"A  few  days  thereafter  the  plaintiff  AHcb- 

er  met  the  defendant,  and  was  told  by  him 
that  be  bad  abandoned  the  purpose  to  make 
application  for  tees  at  that  time,  and  would 
postpone  said  application  until  after  the 
Supreme  Court  of  the  United  Statea,  to 
which  the  said  eaae  was  to  be  appealed,  had 
acted  thereon,  and  the  application  was  so 
postponed  by  the  defendant,  Owen.  The 
judgment  of  the  court  of  claima  waa  afBrmed 
by  the  Supreme  Court  with  a  alight  modiQ- 
cation.  After  the  return  of  the  mandate  of 
the  Supreme  Court  to  the  court  of  claima, 
the  defendant,  Owen,  who  was  one  of  the 
attorneys  of  record  In  the  case  in  the  conrt  ^ 
of  claims,  together  with  hia  coattomey  of  A 
record,  R.  V.  Belt,  made  an* application  to* 
the  court  of  claims  for  the  allowance  of  IS 
per  cent  of  the  Judgment  to  them  as  their 
fee.  By  an  agreement  between  the  said 
Owen  and  Belt  and  certain  of  their  asaociat* 
attorneys,  other  than  the  plaintiffs,  and 
without  notice  from  defendant  to  th»  plain- 
tlffa,  the  court  apportioned  the  fee  of  IS 
per  cent  among  aaid  Ow«n  and  Belt  and 
those  associate  attorneys,  in  aecordanoo  with 
their  several  contracts. 

'Under  the  rulea  of  the  court  of  claims^ 
the  attomeya  of  record  had  abaolnte  control 
of  the  distribution  of  the  fee  allowed  by  the 
conrt,  and  the  court,  not  recognizing  any 
associate  counsel,  save  aa  directed  by  the 
.ttomeys  of  record,  the  plaintiffs  could  not, 
onder  the  rules  of  the  court,  have  claimed 
any  fee  except  by  permission  of  the  sold  at- 
torneys of  record. 

"Under  said  decree  the  defendant,  Owen, 
was  allowed  and  woa  paid  the  full  amount 
of  feea  oontemplated  to  be  received  by  him 
according  to  the  terms  of  the  aaid  contract 
between  him  and  Dudley  &  Michener. 

"The  plaintiffa  were  not  parties  to  the 
said  agreement  between  Owen  and  Belt,  aa 
attorneys  of  reeord,  and  said  associate  coun- 
sel, and  bad  no  further  notice  from  Owen 
that  any  application  was  to  be  made  to  the 
court  to  apportion  feea  to  any  counael  ex- 
cept attorneys  of  record,  nor  were  th^  ever 
further  notified  by  the  defendant  to  prepare 
and  render  proof  of  their  services  after  the 
Interview  between  the  plaintiff  Michener 
and  the  defendant,  in  April,  IMS." 

The  trial  oonrt  also  found  that  defendanta 
In  error  gave  plaintiff  in  error  "their  co- 
operation, aaaiatance,  and  servieea  In  tlia 
jwoaeention  and  oolleotloB  of  the  claim  ra- 
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femd  to  In  (sJd  contract,  u  Mid  eantracl 
piwided  they  Bhoald  do,"  and  that  the; 
haT«  not  been  paid  anTtliing  therefor. 

The  oolitentiolu  i^  the  partlea  are  in 
aharp  oppoaltitm.  PU.iiititT  in  error  oontenda 
that  the  "eontingencT"  provided  lor  In  the 
paaaags  whieh  we  bare  quoted  waa  direct 
■nd  poBitive  legislation,  flxing  his  fee,  and 
cites   instances    of   such   iegisiation   as   ex- 

A  ampies  in  the  niinda  and  intention  of  the 

?  parties. 'Defendants  in  error  contend  that 
the  legislation  contemplated  waa  that  nhich 
would  exempt  plaintiff  in  error  from  mak- 
ing proof  of  service  to  the  Commlseioner  of 
Indian  Affairs  and  to  the  Secretary  of  the 
Interior  under  §9  2103  to  2106,  both  in- 
elusive,  of  tha  Revised  Statutes  of  the  Unit- 
ad  States.  And  that  the  act*  of  Congress 
which  we  shall  presently  refer  to  constitute 
BUch  legislation. 

That  s<Hne  l^slation  there  might  be  is 
conceded  by  both  parties.  That  some  proof 
of  service  might  become  necessary  is  also 
conceded  by  both  parties.  The  disagree- 
ment is  as  to  what  tribunal,  whether  the 
BscTBtary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  or  the  court  of 
elaims.  There  was  some  legislation,  and  this 
la  urged  by  defendants  In  error  as  proof  of 
their  oontention;  there  wsa,  in  a  sense,  a 
proof  of  services  required,  and  this  is  urged 
by  plaintiff  in  error  as  a  support  of  his  eon- 
tention.  It  must  therefore  be  conceded  that 
each  contention  has  plausible  support,  and 
the  different  meanings  which  Uie  lower 
courts  asmgned  to  the  agreement  show  its 
ambiguity.  The  trial  court,  a«  we  have 
seen,  taking  the  view  contended  for  by 
plaintiff  in  error ;  the  court  of  appeals,  that 
urged  by  defendants  in  error;  and  decided 
that  tile  contract  referred  to  the  proof  of 
services  required  by  SS  Sl<13  to  210e. 

Those  sections  provide  that  no  agreement 
shall  be  made  by  any  person  with  any  tribe 
of  Indiana  or  individual  Indians  not  oitixent 
of  the  United  Etatf  (iUlics  ours)  unless 
Uie  agreement  be  in  writing  and  in  dupli- 
cate^ and  be  executed  before  a  judge  of  a 
court,  and  "bear  the  approval  of  the  Secre- 
tary of  the  Interior  and  the  Commissioner 
of  Indian  AfTalrs  indorsed  upon  it."  Many 
other  formalities  are  prescribed,  and  it  is 
provided  that  contracts  and  agreements 
made  in  violation  of  the  section  "sliall  be 
null  and  void,  and  all  money  or  other  thing 
of  value,  in  excess  of  the  amount  provided 
by  the  Commissioner  and  the  Secretary  for 
such  services,  may  be  recovered  by  suit  iu 
the  name  of  the  United  States,  rqprdleas 

a  of  the  amount  in  controversy." 

■  *  By  {  2104  it  is  provided  that  no  money 
■hall  be  paid  under  such  contract  except  for 
fees  due  tfasreunder  and  by  the  Unit«d 
States,  through  ita  officers  or  agents,  and  not 
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until  a  sworn  statement  be  filed  with  tha 
Commissioner  of  Indian  Affairs,  showIn|f 
each  particular  act  of  service,  giving  date 
and  fact  in  detail,  "and  the  Secretary  of  the 
Interior  and  Commissioner  of  Indian  Affairs 
sliall  determine  therefrom  whether,  in  their 
judgment,  such  oontraet  or  agreement  ha* 
been  complied  with  or  fulfilled;  If  so,  the 
same  may  be  paid;  but  If  not,  it  shall  be 
paid  in  proportion  to  the  services  rendered 
under  the  contract,"  It  is  provided  in 
%  £105  that  if  any  person  receives  money 
contrary  to  the  provisions  of  the  preceding 
section,  he  shall  forfeit  the  sum  paid,  and 
be  punished  by  fine  and  imprisonment. 

It  will  be  observed  that  these  provisions 
apply  to  Indians  nal  citinene  of  tha  Urtitei 
StalM,  and  it  is  pointed  out  that  the  Esst* 
ern  Cherokees  became  citizens  March  3, 
1901  (31  Stat,  at  L.  1447,  chap.  868).  That 
may  be  true,  but  the  foundaUon  of  Owen'*- 
right  to  the  fee  was  under  an  agreement 
with  John  Vaile,  and  the  latter'e  right  tO' 
engage  Owen  depended  upon  a  contract  with 
the  Indiana,  made  in  February  and  April 
IBOO;  that  is,  a  contract  which  waa  mads 
before  citizenship  had  tiaen  conferred  upon 
the  Indians.  It  certainly  can  be  contended 
that  when  tha  Vaile  contract  was  made,  it 
was  subject  to  the  provision  of  §g  2103  et 
teg.,  and  that  the  approval  of  the  Commis- 
sioner of  Indian  Affairs  and  the  Secretary 
of  the  Interior  was  necessary  to  give  it 
validity.  It  is  true  that  it  was  ratified  b^ 
the  Indians  September  the  4th,  1901;  that 
is,  after  they  had  been  made  citizens;  but 
the  effect  of  that  might  be  disputed,  and 
there  being  elements  of  doubt  about  it, 
plaintiff  in  error  and  defendants  in  error 
well  might  have  supposed  the  contract 
would  be  subject  to  the  provisions  of  the 
Revised  Statutes,  quoted  above.  The  faot 
that  legislation  was  sought  confirms  such 
view.  If  the  Indiana,  after  March  3,  1901, 
had  the  same  power  to  contract  and  the 
same  extent  of  responsibility  as  white  si 
citizens,  their  contract  wouId*oeed  no  confir-  ? 
mation  by  legislation.  But  such  freedom  of 
contract  was  certainly  not  supposed  to  exisL 
It  is  not  without  importance  that  the  flrat 
act  passed  contained  a  limitation  of  it,  and 
adopted  the  proof  of  services  required  by 
the  Revised  Statutea.  That  act  conferred 
jurisdiction  on  the  court  of  claims  to  bear 
and  determine  the  claim  of  the  Indiana, 
and  provided  that  any  suit  brought  under 
it  should  "be  through  attorneys  employed 
and  to  be  compensated  in  the  manner  pr»- 
scribed  in  §9  2103  to  2106,  both  inclusive, 
of  the  Revised  Statutes  of  the  United 
SUtes."  [32  Stat  at  L.  726,  chap,  1376, 
S88.1 

It  must  therefore  have  bam  a  [owrf  of 
services  by  sworn  statement,  aa  provided  Ib 
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the  wetlDiia  referrad  to,  that  the  partiei 
eontempkted.  There  were  no  other  pro- 
fiaiona  in  exiatence,  and  there  ii  not  a 
eircuiDataiim  to  show  that  In  the  legieUition 
that  «u  looked  forward  to  there  would  be 
prorlaion  for  a  proof  of  aarviees  which 
ahould  aupercede  the  contrtict  of  Vaile  with 
the  Indians,  and  be  the  meftoa  through 
which  Owena  would  be  compensated.  lie 
legialation  which  waa  Anally  aecnred  can- 
not be  aaid  to  hmvt  acquired  or  provided 
for  a  "proof  of  aerrieea"  in  the  aenM  that 
those  worda  are  lued  in  the  contract  of 
plaintiff  in  error  and  defendants  in  error. 
The  final  act  was  paaaed  March  3,  1903. 
It  made  the  Eastern  Cherokees,  so  called, 
including  thoac  in  the  Cherokee  Nation,  a 
band  or  bands  lor  al)  purposes  of  S  S8  of 
the  act  of  July  1,  1902  [32  Stat  at  L.  726, 
diap.  1376],  and  [ffovided  that  the  proae- 
eution  of  the  suit  in  the  court  of  claims  on 
the  part  of  the  Eastern  Cherokees  ahould 
"be  through  attomeya  employed  by  their 
proper  authorities,  their  compensation  for 
•zpenaes  and  services  rendered  in  relation 
to  Buch  claim  to  be  fixed  by  the  court  of 
elalms  upon  the  termination  of  such  suit." 
82  Btat.  at  L.  996,  cbap.  994.  In  other 
words,  it  recognized  whatever  contract  of 
employment  that  should  be  made  by  the 
Indiana  with  their  attorneys,  and  it  gave 
the  eonrt  of  claims  power  over  the  amount 
of  oompensation.  But  that  such  power 
B  Blight  he  given,  or  rather,  that  there  might 
^  be  a  limitation  of  the  amount  agreed  upon, 
*  and  therefore  a*reduction  of  the  amount  to 
be  reeeived  by  the  plaintiff  in  error  under 
the  Vaile  contract,  waa  contemplated.  The 
agreement  recites  that  he  (plaintiff  in  er- 
ror) had  been  employed  by  Vaile,  and  that 
he  agrees  "to  convey"  to  defendants  in  er- 
ror "the  sum  of  ten  thousand  dollars  ($10,- 
000]  out  of  the  fees  ao  placed"  to  him  "im- 
tnediateiy  upon  the  collection,  or  in  the 
taeot  proportion  at  the  eaid  feet  may  he 
wilieetetF'  {italics  ours).  It  seems  to  us, 
therefore,  that  the  contract  contemplated 
two  contingencies  and  provided  for  them. 
(1)  That  the  fee  of  plaintiff  in  error  might 
receive  reduction,  even  if  it  should  be 
specifically  provided  for  by  legislation.  In 
•uch  case,  the  amount  to  be  paid  to  defend- 
ants in  error  would  be  proportionately  re- 
duced. {2)  That  it  the  fee,  as  fixed  by  the 
Vaile  contract,  should  be  subject  to  super- 
vision  by  the  Coramiaeioner  of  Indian  Af- 
fairs, and  the  proof  of  services  required  ac 
provided  by  3  2104,  then  the  partiea  should 
make  such  proof  independently. 

It  is  contended  by  plaintiff  in  error  that 
"the  Vaile  contract  was  confessedly  invalid 
■Dd  waa  not  enforced,  and  Owen  (plaintiff 
la  error)  was  not  paid  by  virtue  of 
v»Iidi^,  but  upon  'proof  of  service.' "    The 


ooDtentioB  as  to  the  invalidity  of  that  cob- 
tract  is  made  for  the  first  time  in  a  supple- 
mental brief  filed  by  plaintiff  in  error  after 
tha  oral  argument.  The  contract  had  no 
validity,  it  is  said,  "for  the  simple  reaatw 
that  there  were  32,000  Eastern  Cherokees, 
citizens  of  the  United  States,  who  obviously 
could  not  be  bound  by  a  few  of  their  num- 
bers." The  purpose  of  the  contention,  no 
doubt,  is  to  show  that  the  contract  waa  not, 
and  that  proof  of  services  was,  the  ground 
of  the  action  of  the  court  of  claims.  And 
yet  it  is  conceded  that  to  Vaile  iras  assigned 
3  per  cent  of  the  fee  allowed  by  the  court. 
Why?  it  may  he  asked,  and  what  other  evi- 
dence is  there  in  the  record  that  plaintiff  in 
error  had  any  authority  to  appear  for  the 
Indiana  except  throi^h  his  engagement  i:^ 
Vaile?  He  was  one  of  the  attorneys  of 
record — how  did  he  become  sucht  May  wa 
assume  that  it  was  in  some  other  way  than 
the  record  showsl  a 

*rhe  contention,  however,  has  not  mneh  ■ 
relevancy.  The  agreement  sued  on  states 
the  authori^  of  plaintiff  to  be  the  Vaile 
contract,  and  the  foundation  of  his  power 
to  engage  defendants  in  error.  His  services 
and  their  services  get  their  sanction  trtxa. 
that  contract,  and  according  to  the  findings 
of  the  trial  court  he  "was  paid  the  full 
amount  of  the  fees  contemplated  to  be  re- 
ceived by  him  according  to  the  terms  of  the 
said  contract  between  him  and  Dudley  & 
Michener." 

Our  eonatruction  of  the  contract  ia  forti- 
fied by  that  finding.  It  is  also  fortified  by 
the  latter  which  plaintiff  in  error  addressed 
to  the  defendants  in  error  April  17,  1900, 
whic^  is  set  out  in  the  bill  of  exceptions, 
and  the  subsequent  conversation  he  had 
with  them.  It  is  also  fortified  by  the  find- 
ing of  the  trial  court  that  the  attorneys  of 
record  had  absolute  control  of  the  distri- 
bution of  the  fees.  The  latter  finding  is  at- 
tacked by  plaintiff  in  error,  and  it  is  as- 
serted that  it  has  no  justification  In  the 
rules  of  the  court  of  claims,  and  is  contra- 
dicted by  the  fact  that  fees  were  allowed 
others  for  aervicea.  We  must  take  tiia 
record  aa  we  find  it,  and  under  what  cir- 
cumstances fees  were  allowed  others  doea 
not  appear.  But  the  fact  does  appear,  and 
we  repeat  it,  because  wa  regard  it  as  spe- 
cially pertinent,  that  the  plaintiff  in  error 
received  the  fees,  and  the  exact  fees,  that  ha 
expected  to  receive  by  his  contract  with 
Vaile  with  aid  of  l^slation,  upon  which 
event  he  promieed  to  pay  defendants  in  er- 
ror tan  thousand  dollars  ($10,000)  for  thdr 
aervicea.  And  there  is  no  denial  that  thqr 
rendered  them,  and  no  question  Is  made  of 
their  value  and  effioiency. 
Judgment  afflnuad. 


„Googl( 


ao  SUPREME  COURT  REPOBTER. 


Oct.  Tesic,9 


(21T  V.  B,  «1.) 

KIDD,  DATER,  &  PRICE  COMPANY,  PIff. 

in  Err., 

MUSSELMAN  GROCER  COUFAHT. 

CoKsnrnnoMAi,  Law  (H  240,  29®— Rtor- 
LATiNo  Sales  in  Rule— Duk  Pbocess 
or  Law  —  BqcAi.  Pbdteotioit  ot  thx 

^e  Michigan  salu-in-bnlk  ftet  {Fvb. 
Acts  1906,  N«.  S23},  avoiding,  u  ftg«liirt 
«Teditora,  sales  in  bulk  otherwiw  tban  in 
the  regular  coutbs  of  buBineu,  unleaa  an  in- 
nntory  is  made  at  lea«t  five  days  betore 
the  Bale,  and  the  purchaser  receives  a  liat 
of  the  seller's  creditors,  and  notifies  them 
of  the  proposed  iale  personftlly,  or  by  regis- 
tered mail,  at  least  five  days  before  Its  oon- 
•ummation,  and  making  a  purchaser  not 
conforming  to  the  statute  a  receiver  for  the 
benefit  of  the  seller'i  creditors,  ii  a  valid 
exercise  of  the  police  power,  and  does  not 
deny  due  process  or  the  equal  protection  of 

[Bd.  Note.— For  other  caies,  ■«  ConsUtatlonal 
Lav.  Cent   DIE-    H   S9g.   828:     Dm.   Dlz.  H  M, 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
«nit  Court  of  Berrien  County,  in  that  state, 
avoiding,  aa  to  creditors,  a  sale  in  bulk, 
because  of  noncompliance  with  a  state  stat- 
ute regulating  such  sales.    Affirmed. 

See  same  cas«  below,  151  Mich.  4TB,  IIB 
N.  W.  40B. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Valentine,  B.  L.  Hsmil- 
ton,  G.  W,  Bridgman,  and  E.  B.  Valentine 
for  plaintiff  in  error. 

Messrs.  Benn  H.  Gorwin,  Swasar 
Shorley,  and  Henry  C.  Quinby  for  defend- 
^  *nt  in  error. 

*    'Mr.  Justice  Wblto  delivvred  the  opinion 
of  the  court: 

This  case  involves  the  inquiry  whether 
act  No.  223  of  the  Public  Acts  of  the  atata 
of  Michigan  ot  the  year  IMS,  oommonly 
■mown  as  the  "lalea-in-buUc  act,"  ia  re- 
pugnant to  tbe  14th  Ajnendmcnt.  The  act 
Is  copied  in  the  margin.t 


The  eontroveny  thus  arose:  Early  in  the* 
year  1906,  Frank  B.  Ford  operated  a  store 
in  the  village  of  Berrien  Springs,  Michigan, 
consisting  of  various  departments, — hard- 
ware, grocery,  meat  market,  and  furniture 
department,  and  buggies  and  machinery  de- 
partment. Friar  to  May  23,  ISOO,  Ford 
made  sale  of  the  stock  included  in  the  bug- 
gies and  macbinery  department  On  the 
day  mentioned,  plaintiff  in  error,  after 
tiding  an  inventory  of  the  stoclc  in  the 
grocery  department,  valuing  it  at  coat^  leas 
10  per  cent,  purcbased  the  same  for  9^,100, 
deducting  an  indehtedncBs  due  from  Ford 
of  (41G.4S,  and  paying  the  balance  iu  cash. 
In  making  purchase,  the  requirements  of 
the  sales-in  bulk  act  referred  to  were  not 
complied  with  in  any  particular.  After  the 
sale.  Ford  atill  owned  the  meat  market, 
worth  between  eight  hundred  and  a  thou- 
sand dollars,  and  the  stock  of  hardware, 
worth  between  five  and  six  thousand  dollara. 
He  afterwards  sold  the  stock  of  hardwar*  ^ 
for  about  forty-one  hundred  dollars,  and  on  >• 
such*sale  the  requirements  of  the  sales-in-  • 
bulk  act  were  complied  with.  The  meat 
market  was  also  disposed  of,  and  in  Febru- 
ary, 1907,  bankruptcy  proceedings  were  ctrai- 
menced  against  Ford,  with  what  result  the 
record  does  not  disclose. 

After  the  sale  of  the  stock  of  the  grocery 
department  to  Kidd,  Dater,  ft  Price  Com- 
pany, plaintiff  in  error,  the  Musselman 
Grocer  Company,  defendant  in  error,  sued 
Ford  upon  an  account,  and  joined  as  gat^ 
nishee  the  Kidd,  Dater  ft  IVIoe  Company, 
upon  tht  theory  that  the  latter  cwmpany  in- 
curred a  liability  to  respond  as  garnishees 
for  the  property  acquired  from  Ford,  be- 
cause of  noncompliance  with  the  reqnln- 
ments  ot  the  act  in  question.  Upon  the  trial 
it  was  contended  by  counsel  for  Eidd,  Dater, 
ft  Price  Company  that,  if  valid,  the  statute 
did  not  authoriEe  garnishment  proceedings 
for  its  enforcement,  and  that  the  aet  was 
invalid  because  repugnant  both  to  the 
Constitution  of  the  state  and  to  the  Consti- 
tution ot  the  United  States.  The  last  con- 
tention, with  which  alone  we  arc  concerned, 
was   thus   expressed ; 

"The  act  violate*  g  1  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  whidl 
provides  that  no  state  shall  make  or  enforos 
any  law  which  shall  abridge  the  prirU^^ 


tSec.  1.  The  sale,  transfer,  or  assignment, 
in  buUc,  of  any  part  or  the  whole  of  a  stock 
of  merchandise,  or  merchandise  and  the  fix- 
tures pertaining  to  the  conducting  of  said 
business,  otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  proie- 
-oution  of  the  business  of  the  seller,  trans- 
ferrer, or  assignor,  shall  be  void  as  against 
"the  creditors  of  tiie  seller,  transferrer,  as- 
signor, unless  the  sailer,  transferrer,  as- 
«ignor,  and  purchaser    ' * —    "~'  "" 


signee,  shall,  at  least  five  days  before  the 
sole,  make  a  full,  detailed  inventory,  show- 
ing the  quantity,  and,  so  far  as  possible, 
with  the  exercise  of  reasonable  diligenee,  tbs 
cost  price  to  the  seller,  transferrer,  and  aa- 
signoT,  of  each  article  to  ba  included  in  tbs 
■ale;  and  unless  tbe  purchaser,  transferes^ 
and  assignee  demand  and  receive  from  the 
seller,  transferrer,  and  assignor  a  written 
Hat  of  names  and  addresses  at  the  credltm 
of  the  seller,  trmnsferrar,  and  assignor,  with 
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•r  InuDimltiM  of  citiieiu  of  tlw  UniUd 
BUt«s;  nor  aball  uiy  lUte  deprive  Any 
psraon  of  life,  liberty,  or  property  without 
due  process  of  Imw,  nor  deny  to  uiy  person 
within  its  juriadietion  the  eqnal  protection 
of  the  l«w«." 

The  trial  court  held  the  contentioiis  &■  to 
the  proper  construction  of  the  statute  end 
its  constitutionality  to  be  without  merit, 
and,  by  direction,  a  verdict  wsb  returned  for 
the  plaintiff,  upon  which  judgment  wee  dul; 
entered.  Upon  appeal,  the  eupreme  court 
of  Micfaigan  affirmed  the  judgment.  161 
Mich.  478,  115  N.  W.  409.  It  held  the  ulee- 
lu-bulk  act  to  be  eonstitational,  without  die- 
euaiion,  upon  the  authority  of  a  previous 
decision  (Spurr  v.  Travis,  145  Mieh.  721, 
IIS  Am.  Bt  Rep.  330,  lOS  N.  W.  1090,  9 
A.  &  G-  Ann.  Cae.  250),  and  further  decided 
that  the  failure  to  comply  with  the  act 
made  the  sale  bjr  Ford  to  Eidd,  Deter,  k 
Price  Company  void  as  to  creditora,  and 
"  that  the  plaintiff  in  garnishment  wae  en- 
?  titled  to  avail  of  the* garniehment  pro- 
risione  of  the  compiled  laws  of  the  state. 
This  writ  ol  error  was  then  prosecuted. 

The  error*  assigned  embody  the  proposi- 
tion that  the  eales-in-bulk  act  in  queation 
was  not  a  valid  exercise  of  the  police  powen 
of  the  state,  and  ia  hence  repugnant  to  the 
14th  Amendment,  because  wanting  in  due 
process  of  law  and  denying  the  equal  pro- 
tection of  tlie  laws.  Substantially  the  seme 
arguments  are  urged  as  were  presented  in 
Leraieux  t.  Young,  211  U.  8.  489,  G3  X..  ed. 
»S,  eg  Sup,  Ct  B«p.  174,  decided  after  this 
writ  of  error  was  eued  out.  In  the  Lemieux 
Case  the  validity  of  legislation  of  the  gen- 
eral character  of  that  embodied  in  the 
Michigan  statute  waa  passed  on.  The  Con- 
necticut law,  the  constitutionality  of  whioh 
waa  parUeularly  involved,  wee  held  to  be 
a  valid  exercise  of  the  police  power  of  the 
■tate,  and  not  to  be  repugnant  to  the  due 


process  or  equal  protection  clausea  of  the 
14th  Amendment,  although  it  avoided,  as 
■gainst  creditors,  sales  hy  retail  dealers  in 
commodities  of  their  entire  stock  at  a  slnglt 
transaction,  and  not  in  the  regular  course  of 
business,  unless  notice  of  intentien  to  mak* 
such  sale  was  recorded  seven  days  before  its 
consummation.  The  opinion  in  that  case 
thus  concluded: 

"As  the  subject  to  which  the  statute  re- 
lates was  dearly  within  the  police  powers 
of  the  state,  the  statute  cannot  be  held  to 
be  repugnant  to  the  due-process  clause  of 
the  14th  Amendment,  because  of  the  nature 
or  character  of  the  regulations  which  the 
statute  embodies,  unless  it  clearly  appear* 
that  those  regulations  are  so  beyond  all 
reasonable  relation  to  the  subject  to  which 
they  are  applied  as  to  amount  to  mere  arbi- 
trary ustupation  of  power.  Booth  v,  Illinois, 
184  U.  S.  426, 48  L.  ed.  023,  22  Sup.  Ct.  Bep. 
420.  This,  we  think,  is  clearly  not  the  case. 
Bo,  also,  as  the  statute  makes  a  classifl- 
catioo  based  upon  a  reasonable  distinction, 
and  one  which,  as  we  have  seen,  has  been 
generally  applied  in  the  exertion  of  the 
police  power  over  the  subject,  there  is  no 
foundation  for  the  proposition  that  the  re- 
sult of  the  mforcement  of  the  statute  will 
be    to    deny    the    equal    protection    of    the 

These  principles  are  decisive  against  the  ^ 
contention  mode'in  this  case,  as  we  do  not  ■ 
find  in  the  provisions  of  the  Michigan  stat- 
ute, when  oompared  with  the  Connecticut 
statute,  such  differences  as  would  warrant 
us  in  holding  that  the  regulations  of  the 
Michigan  statute  are  so  beyond  all  reason- 
able relation  to  the  subject  to  which  they 
are  applied  as  to  amount  to  mere  arbitrary 
neurpation  of  power.  The  purpose  of  both 
statutes  Is  the  same;  viz.,  to  prevent  the 
defrauding  of  creditors  by  the  secret  sale  of 
substantially  all  of  a  merchant's  stock  oT 


the  amount  of  the    indebtedness    due    or 
owing  to  each,  and  certified  by  the  teller, 
transferrer,  and  assignor,  under  oath,  to  be 
a  full,   accurate,   and   complete   list   of   his 
g  creditors,  and  of  his  indebtedness;  and  un- 
*  less  the  purchaser,  transferee,  and  assignee 
t  ahall,*at  least  five  days  before  taking  pos- 
session of  such  merchandise,  or  merchandise 
and    flxturss,    or    paying    therefor,    notify 
personally    or    by    registered    mail,    every 
creditor  whose  name  and  address  are  stated 
In  said  list,  or  of  which  he  has  knowledge, 
of  the  proposed  eale,  and  of  the  price,  terms, 
and  conditions  thereof. 

Bee.  2.  Sellers,  transferrers,  and  as- 
signors, purchasers,  transferees,  and  as- 
signees, under  thle  act,  sluill  incdude  corpo- 
rations, assodations,  copartnerships,  and 
Individuals.  But  nothing  contained  in  this 
act  shall  apply  to  sales  by  eieoutors,  ad- 
ministrators, reeeivers,   trustee*   in  bank- 


ruptcy, or  any  public  officer  under  judicial 

Bee.  3.  Any  purchaser,  transferee,  or  as- 
signee who  eliall  not  conform  to  the  pro- 
visions of  this  act,  shall,  upon  applicstioiv 
of  any  of  the  creditors  of  the  seller,  trans- 
ferrer, or  assignor,  become  a  receiver,  and 
be  held  accoontahle  to  such  creditors  for  all 
the  goods,  wares,  merchandise,  and  fixtures 
that  have  cwne  Into  his  posseeaion  by  virtue 
of  luch  eale,  transfer,  or  assignment:  Pro- 
vided, however,  that  anv  purchaser,  trans- 
feree, or  assignee,  who  snail  conform  to  the 
provisions  of  this  aot,  shall  not  be  held  fn 


seller,  transferrer,  or  assignor,  for  any  of 
the  ^Mds,  wares,  merchandise,  or  fixture* 
that  have  come  into  the  possession  of  said 
purchaser,  transferee,  or  assignee  by  virtus- 
of  such  sale^  ti '" '— ' 
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poda  In  bulk,  and  both  leqnin  notice  of 
■nch  Hate,  and  niKke  Toid  as  to  creditors  a 
ule  without  notice.  The  differences  between 
the  tiro  statutes  are  pointed  out  bj  munael 
in  a  ■ummaiy  which  we  excerpt  in  the 

*  margin,  t 

*  *  It  is  apparent,  we  think,  from  this  sum- 
mary, that  the  statutes  are  alike  funda- 
mentally, and  differ  only  in  minor  and  inci- 
dental provisions.  In  some  respect*  the 
Michigan  law  is  more  comprehensiva  than 
the  Connecticut  law,  as  the  latter  law  was 
limited  to  retail  merchants,  whilo  the 
Michigan  taw  affects  wholesalers  as  well  as 
retailers.  The  requirement  of  the  Mishlgan 
law,  that  a  full  and  detailed  inventory  shall 
be  made,  does  not  seem  to  us  to  be  oppres- 
sive and  arbitrary,  as,  in  bona  fide  pur- 
cliases  of  stocks  ol  goods  in  bulk,  a  careful 
purchaser  is  solicitous  to  demand  such  an 
inventory,  and  in  the  purchase  in  question 
an  inventorj    was  in  fact  made.     Nor  can 

n  we  say,  in  view  of  the  ruling  in  the  Lemieux 


•  •  t1-  The  Connecticut  law  relates  oalv  to 
retail  merchants;  the  Michigan  law  relates 
to  wholesale  and  retail  merchants. 

2.  The  Connecticut  law  requires  notice  to 
be  filed  in  the  town  clerk's  office;  the  Michi- 

rlaw  requires  notice,  either  personally  or 
registered  mail,  to  the  creditors,  and  to 
Is  end  requires  that  the  seller,  traneferrer, 
or  assignor  shall,  under  oath,  certify  to  a 
full,  accurate,  and  eompleta  list  of  his 
creditors  and  of  his  indebtedness,  and  that 
the  purchaser  shall  notify,  personally  or  by 
registered  mail,  every  creditor  so  certified, 
of  the  proposed  sale    and    the    conditions 

3.  llie  Connecticut  law  requires  notice  to 
be  filed  seven  days  prior  to  the  sale,  and 
the  Michigan  taw  requires  five  days  before 
completion  of  sale,  the  purchaser  shall  noti- 
fy, personally  or  by  r^stered  mail,  every 
creditor,  etc 

4.  The  Connecticut  law  requires  a  descrip- 
tion in  general  terms  of  the  property  to  be 
soldi  the  Michigan  law  requires  a  full  and 
detailed  inventory,  shovring  the  quantity, 
and,  so  far  as  possible  with  the  exercise  o{ 
reasonable  diligence,  the  cost  price  to  the 
seller,  transferrer,  and  aesignor,  of  each 
article  to  be  included  in  the  sale. 

5.  The  Michigan  law  provides  that  any 
purchaser  not  conforming  to  the  provisions 
of  the  act  shall,  on  application  of  any 
creditor  of  the  seller,  becixne  a  receiver,  and 
be  held  accountable  to  such  creditors  for 
all  goods,  etc.;  the  Connecticut  law  eimply 
States  that  failure  to  comply  with  the  act 
•hall  make  the  sale  void  as  against  the 
creditors. 

6.  The  Michigan  law  provides  that,  upon 
oompliance  with  the  provisions  of  uie  act, 
a  purchaser  shall  not  in  any  way  be  held 
accountable  to  any  creditor  of  tlie  seller  or 
to  tlie  seller  for  any  of  the  goods  so  pur- 
chased;  the  Connecticut  law  Is  without  any 
■oeh  provision. 


Case,  to  the  effect  that  a  state  may,  withotit 
violating  the  Constitution  of  the  United 
States,  require  that  creditors  be  con- 
structively notified  of  the  proposed  sale  ot 
a  stock  of  goods  In  bnlk,  that  a  requirement 
for  what  is  In  effect  actual  notice  to  ead 
creditor  is  so  unreasonable  as  to  be  a  mere 
arbitrary  exertion  of  power,  beyond  the 
autbori^  of  the  legislature  to  exert.  W« 
do  not  deem  It  necessary  to  further  pur- 
sue the  subject,  as  we  think  it  clearly  re- 
sults, from  the  ruling  in  Lemieux  v.  Youn^ 
that  the  Michigan  statute  in  no  way  of- 
fends against  the  Constitution  of  the  Unit- 
ed Btatcs,  and  therefore  that  the  court  b^ 
low  was  right  in  so  deciding. 
AfBrmed. 


<m  U.  B.  <7t.) 

MARIA  MARGARITA  VOLCEY  SOUP. 
FRONT,  Widow  of  Fleurian,  Maria  Eliza- 
beth Odette  Fleurian,  and  Maria  An- 
toinette Ema  Fleurian,  Widow  of  Souf> 
front,  Plffs.  in  Err., 


JuDGUENT   (i    e27»)— Reb  Judioata— Fja* 

TIES   AHn    PKIVIBa. 

1.  Judgments  of  Porto  Riean  courts  in 
favor  of  the  vendors  of  real  property  in  na- 
tions b^un  by  them  for  the  benefit  of  their 
vendees  after  parting  with  title,  to  make 
effective  proceedings  in  French  tribunals  by 
annulling  a  prior  "private  contract  of  sal^ 
'  a  mort{^ige  made  by  the  person  el^m- 

„  tinder  such  contract,  operat«  as  res 
judioala  in  favor  of  such  vendees  and  those 
deraigning  title  through  them,  as  fully  m 
if  they  had  been  parties  to  the  record. 

[Bd.    NoU.— For    other   cuss,    sm    JadmNat     . 
Cent.  Dig.  H  U4I-U«;    Dec.  Dig.  I  SiT.«] 

r  (I  34")— JuDOMKirr  oit  PixaniKfM. 
The  court  does  not  usurp  the  prorlnot 
of  the  jury  in  rendering  judgment  upon  tbs 
pleadings,  which  present  the  question! 
whether,  upon  the  facts  appearing  in  cer- 
tain jud^enta  pleaded  as  ret  judicata  or 
averred  in  the  answer,  the  defendants  were, 
as  a  matter  of  law,  in  privity  with  the  com- 
plainants in  the  causa  in  which  the  jndg- 
ments  were  rendered,  or  whether  these  jndp 
ments  could  be  collaterally  attacked  fqr  the 
alleged   insanity  ot  the  defendant  when  ca- 

[Bd,  Note.— For  othor  eaae^  ■••  Jorr,  D«& 
•it.  I  •*-•] 


[No.  1CS.I 


a  judgment  dismtsstng  an  action  to  reoovt 

*  Am.  DlsL  1M7  to  dats,  &  Rep'r  IndaM 
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the  poMeasion  of  real  proper^,  tad  dam- 
agM  for  iti  detention.    Affirmed. 

See  same  coaa  beloir,  t  Forto  Kioo  Fed. 
Rep.  88. 

The  fact*  are  stated  In  the  opinion. 

Meuri.  Hannls  Taylor  and  CbariM  H. 
Boerman  for  plalntifl'a  in  error. 

Mewra.  Charles  Hartx«ll  and  Hanuel 
^  Hodrignez-Serra  for  defendant*  in  error. 

■    *  Hr.  Justice  Whlt«  delivered  the  opinion 
of  the  court; 

In  Jnly,  ISOS,  plaintiffs  in  error  com- 
menced thia  action  in  the  district  oourt  of 
the  United  SUtes  for  the  district  of  Forto 
Bleo,  to  recover,  from  the  defendants  In 
error,  tlie  poasesBion  of  certain  described 
^  real  estate,  and  damages  from  April  12, 
J  1904,  for  unlawfully  withholding  possearion 
>  thereof.  *  The  right  to  the  relief  sought  vra* 
based  upon  the  averment  that  one  Ciemente 
Da  Fleurian,  at  his  death,  on  February  E4, 
1892,  was  seised  in  fee  and  entitled  to  the 
posaeeaion  of  the  premises,  and  that  be  died 
Intestate,  leaving  the  plaintiffs — his  widow 
and  two  children — "as  bis  legal  suocession." 
A  demurrer  to  the  complaint  was  over- 
niled,  except  as  to  the  necessity  of  furnish- 
ing certain  information  In  regard  to  rents 
■nd  profits,  which  waa  afterward!  done 
tlirougb  the  medium  of  a  Irfll  of  particnlars. 
The  defendants  filed  a  joint  answer.  In  ad- 
dition to  a  genera]  denial,  they  plaaded  title 
hf  adverse  possession  of  twenty  years,  and 
that  plaintiffs'  right  to  reooror  was  barred 
by  reason  of  certain  judgments  obtained  by 
tha  predecesBOTs  In  title  of  defendants,  in 
actions  prosecuted  by  them  in  the  courts  of 
France  and  in  the  courts  of  Forto  Rico  dur- 
ing the  Spanish  r^^me,  and  by  reason  of  a 
Judgment  of  dismissal  entered  in  favor  of 
predecessors  in  title  of  defendants,  and 
agalnat  the  plaintiffs,  in  a  suit  in  equity, 
brought  by  the  latter  in  the  trial  court  be- 
low, in  the  year  1B04,  to  quiet  the  title  to 
the  premises  in  controversy.  A  motion  was 
flled  to  strike  out  portions  of  the  answer  as 
ailing  mere  evidentiary  matter,  and  a  de- 
murrer was  also  filed  to  the  special  defenses 
at  res  judicata.  The  motion  and  demurrer 
were  overruled,  the  court  filing  an  opinion, 
in  which  it  detailed  the  substance  of  the 
matters  set  up  in  the  answer,  and,  in  effect, 
held  that  the  decrees  or  judgments  of  the 
French  and  Porto  Rican  courts  prior  to 
the  cession  from  Spain  were  rta  judicata  as 
to  the  claima  of  the  plaintiffs,  unlets  tbetr 
rights  had  subsequently  arisen.  After  set- 
ting forth  its  reasons  for  such  conclusion, 
the  court  called  upon  the  plaintiffs  "to  file 
»  replication  within  ten  days  or  such  longer 
period  as  they  may,  if  at  all,  be  entitled  to, 
settliv  up  the  fact  whether  or  not  the  an- 
mnr  ii  true  in  w  far  as  it  seta  ont  the 
SO  &  a  —SO. 


source  of  plaintiffs'  title,  and  describes  or 
recites  these  proceedings  in  other  courts  re- 
garding this  property."     Thia   requirement 
waa  fotlowed  by  the  statonent  that  "if  it 
shall  transpirs  thai  the  answer  has  set  up  ^ 
the  real  facts  in  the  case,  then,  on  the  appli-  ^ 
cation  of'defendants,  the  action  will  be  imp  • 
mediately  dlBmissed  at  the  coat  of  the  plain- 
tiffs."    Thereafter   a   re}dieation   was   filed 
on  the  part  of  the  plaintiffs,  which,  omitting 
the  title  and  the  signatures  of  the  attomeyi, 
is  as  follows; 

"Replication. 

"Now  come  the  plaintiffs  herein.  In  con- 
formity with  the  order  of  the  court,  entered 
herein,  and  make  reply  to  the  answer  of  the 
defendant*,  a*  follow*; 

"First.  They  deny  that  the  defendanta 
have  ever  had  any  just  title  to  the  premise!, 
or  that  those  from  whom  they  derived  title 
have  posseesed  the  premises  in  good  futh  or 
with  just  title. 

"Second.  The  plaintiffs  impugn  the  al- 
leged prescription  either  of  ten  years  or  of 
twenty  years. 

"Third.  The  plaintiffs  deny  the  alle- 
gations in  the  answer  that  the  snoestor, 
Ciemente  De  Fleurian,  has  obtained  the  deed 
to  the  properties  described  in  the  complaint 
through  fraud,  and  they  allege  that  ha  pur- 
chased the  said  properties  in  good  faith  and 
for  valuable  consideration,  and  always  waa 
ready,  and  the  plaintiffs  are  ready,  to  oom< 
ply  with  all  the  conditions  of  the  said  deed 
of  sale,  and  that  said  deed  was  delivered  to 
him  by  the  vendors  and  their  agents. 

"Fourth.  The  plaintiffs  admit  that  the 
judgments  mentioned  In  the  answer  as  a 
third  defense  to  the  complaint  have  been 
rendered,  but  the  suits  in  which  said  judg- 
ments were  rendered  have  been  instituted 
against  Ciemente  De  Flenrian  while  he  was 
insane  and  out  of  hia  mind,  and  without  any 
curator  or  guardian  or  committee  of  hla 
person  being  named  by  the  court;  and  that 
the  defendants  herein  ware  neither  parties 
nor  privies  to  the  said  judgments  and  suits 
and  appeals,  and  therefore  said  judgments 
cannot  bar  this  action. 

"Fifth.     The   plaintiffs   admit  that  the 
judgment  mentioned   in  the  answer  as  a 
fourth  defense   to  the  complaint  has  been 
rendered,  but  the  plaintiffs  state  that  the  ^ 
court  which  rendered  said  Judgment  had  no  <J 
jurisdiction  in  the  subject-matter,* and  ssld  * 
judgment,  being  of  a  foreign  court  withoot 
jurisdiction,  is  not  binding;  and  the  plain- 
tiffs further  all^e  that  the  defendants  here- 
in were  neither  parties  nor  privies  to  the 
said  judgment  and  suit,  and  therefore  said 
judgment  is  not  a  bar  to  this  action. 

"Sirth.  The  plaintiffa,  further  replying, 
■ay  that  the  Judgment  or  decree  mentioned 
In  the  answer  as  a  fifth  defense  to  the  eom- 
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pUtut  wu  rendered  not  upon  tbe  merits  of 
the  caae,  uid  withont  ulj  proof  being  taken, 
but  only  upon  %  demurrer  to  the  complaint 
for  want  of  equity  and  for  lacliee, — both 
purely  equitable  deleuMS,  available  only  in 
■uiti  In  equity,  and  the  plaintifTa  state  that 
thli  decree  ia  not  ■  bar  to  thii  action. 

"Wherefore  the  plaintiffs  pray  judgment 
tbereon." 

Thereupon  the  following  enti?  of  dismiu- 
al  wat  made: 

"Now  ooBe  the  plaintiffa,  by  their  at- 
torneys, Boermon  ft  Llorena,  and  file  a 
replication  to  the  answer  in  this  cause,  and 
upon  oonsideration  thereof  it  appears  to 
eome  within  the  rule  laid  down  in  the 
court's  opinion  on  the  demurrer  to  the  an- 
swer of  the  defendants,  filed  June  let.  Now, 
upon  application  fay  Eartzell  &  Rodriguez, 
the  attorneys  of  said  defendants,  the  caus^ 
is  dismisfed  at  the  cost  of  the  plaintiffa,  to 
be  taxed  by  the  clerk,  for  which  execution 

"Plaintiffs  except  to  the  dismissal  hereof." 
From  this  judgment  of  dismissal  the  ap- 
peal now  before  ua  was  taken.  lu  addition 
to  assigning  as  error  the  overruling  of  the 
demurrers  to  the  respective  defenses  of  ret 
judicata,  it  Is  set  up  that  "the  court  erred 
tn  rendering  judgment  against  the  plain- 
tiffs in  said  cause,  upon  the  pleadings  in 
said  cause,  and  that  said  judgment  is  con- 
trary to  the  law  and  tacts  as  stated  in  the 
pleadings  in  said  cxiurt." 

As  upon  the  overruling  of  the  demurrer, 
the  eourt  in  substance  made  it  a  condition 
for  granting  leave  to  reply  to  the  answer, 
that  such  reply  should  disclose  that  the  an- 
awer  bad  not  set  up  the  real  facta  in  the 
M  ease,  which  condition  was  manifestly  not 
«  complied  with  in  the  replication,  we  ahall 
■  review  the'action  of  the  court  upon  the 
hypothesis  that  the  order  overruling  the  de- 
murrer had  also  absolutely  decreed  a  dia- 
missal  of  the  complaint.  On  this  assump- 
tion we  proceed  to  examine  the  defense  set- 
ting up  as  rat  jxtdioata  the  judgments  of  the 
Porto  Rican  courts,  rendered  during  the 
apanish  rtgime,  to  determine  whether  the 
eourt  properly  held  that  they  barred  re- 

The  defense  in  question  covers  twenty-six 
pages  of  the  printed  record,  the  judgment 
of  the  court  of  first  instance  embracing 
seventeen,  and  that  Of  the  supreme  court  of 
Porto  Rico  seven  pages.  The  judgments 
establish  the  following,  among  other,  facts: 
The  real  estate,  the  subject  of  controversy, 
WAS  a  sugar  plantation  known  by  the  name 
of  Serrana  The  plantation  was  nwned  in 
187B  and  prior  thereto  by  David  Laporte 
and  others,  and  Clemente  De  Fleurian, 
through  whom  plaintiffs  claim  title,  was  the 
manager  of  the  plantation.    On  October  D, 


1879,  what  is  termed  a  '[wiTata  oontract  at 
sale"  of  the  plantation  to  De  Fleurian  waa 
executed  in  France  In  November  following 
the  owners  of  the  property  brought  suit  in 
the  dvil  court  of  Nimes,  Frajice,  to  annul 
the  contract.  On  February  18,  1880, — tha 
day  after  the  return  of  De  Fleurian  to  Porto 
Rico, — although  the  contract  of  sale  waa  not 
of  record  in  Porto  Rico,  De  Fleurian  mort- 
gaged the  plantation  to  one  Labastide,  to 
cure  the  payment  of  36,611  pesos.  The 
vil  court  of  Nimes,  on  May  10,  1880, 
tcred  a  decree  of  nullity  in  the  cult 
brought  by  the  lAportes,  and  this  decree, 
upon  the  appeal  of  De  Fleurian,  was  af- 
firmed by  the  court  of  appeala  of  Nimes  on 
March  24,  1886,  and  by  the  court  of  eaa- 
satioD  on  May  IT,  1866. 

Pending  the   litigation   juat   referred   to, 
tbe  LaportcB,  in  the  proper  diatriet  in  Porto 
Bico,  "instituted  possessory  proceedings  for 
tbe  said  property,"  in  which  Labastide  and 
bis  wife  were  sommoned  "aa  abutting  own- 
ers," and,  they  not  making  opposition,  tha 
title  of   the  Laportaa   waa  duly   r^stsrad. 
Thereafter,  the  Laportea,  by  public  instra-  n 
ment  of  October   16,  1683,  "sold  the  prop-  * 
erty  to  Don  Juan  Forgas  and'to  Don  J»s4  * 
Gallart,  free  of  all  encumbrances,  the  vend- 
ors  binding  themjMlves  to  guarantee  tha 
title  to  tbe  same,  as  well  as  to  answer  for 
all  obligations  for  which  the  said  proper^ 
might  be  liable." 

In  the  defense  we  are  considering,  it  was 
averred  that  title  to  the  premises  came  to 
the  defendants  through  Forgaa  and  Gallart. 
It  is  also  averred  as  follows: 

"That  thef>e  defendants  are  the  suocessora 
and  privies  in  the  ownership  of  said  prop- 
erty to  said  original  owners  and  to  the  said 
Gallart  and  Forgas,  and  tbe  succession  of 
Gallart.  by  virtus  of  the  said  sale  to  the 
said  Forgas  and  Gallart.  That  in  the  deed 
selling  and  conveying  said  premises  by  the 
aaid  owner  to  the  said  Forgas  and  Gallart, 
it  was  expressly  contracted  and  agreed  that 
the  said  owners  should  conduct  the  liti- 
gation necessary  to  free  the  title  of  said 
premises  from  any  lien,  cloud,  or  encum- 
brance whatsoever,  and  the  same  waa  made 
the  express  condition  of  the  payment  of  a 
large  portion  of  the  purchase  price  of  said 
premises.  And  that,  in  pursuance  of  said 
obligation  resting  upon  the  said  owners  of 
said  properly,  in  addition  to  the  proceed- 
ings in  the  courts  of  France,  hereinbefore 
referred  to,  the  said  owners  of  the  said  prop- 
erty Dommcnced  their  action  in  the  court  ol 
first  instance  in  the  judicial  district  of 
Ponce.  Porto  Rico,  the  district  where  the 
said  lands  were  located,  the  said  court  hav- 
ing full  jurisdiction  over  the  aaid  proper^ 
and  over  the  said  defendanta.  The  ohfoo^ 
of  said  auit  being  to  cancel  and  have  da- 
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ebi«d  null  and  void,  or  for  tha  reBciuion, 
U  the  case  might  be,  of  the  prira.te  con- 
traet  of  sale  of  thi  a».li  pUntatioo  de- 
•eribed  In  pluntiffe'  oomplaint  ejid  known 
•a  'Semmo,'  and  also  to  have  declared  ault 
ftnd  TOld,  and  for  the  reecieaien  and  cancela- 
tion of,  the  eaid  mortgage  executed  by  the 
•aid  Fleurian  in  favor  of  the  said  Labaatlde." 
As  above  mentioned,  the  litigation  In 
Fnwae  waa  oommeneed  bj  the  Laportes  be- 
fore the  aale  to  Forgaa  and  Qallart,  and  con- 
^  tinned  after  eueh  tale,  tenninating  in  May, 

*  1880.     The  action  agalnct  Ds  Fleurian  and 

•  Labaotide  in  the  Porto  *Rican  oourta,  re- 
ferred to  in  the  excerpt  just  made,  «ae  com- 
meneed  on  Maf  S,  1887,  and  the  final  judg- 
ment of  the  trial  court,  relied  upon  aa  res 
fadieata,  waa  entered  therein  on  October  26, 
1889.  In  that  judgment,  after  referring  to 
the  proceedings  had  in  the  litigation  in 
Prance,  aa  ihown  by  the  reoorda  of  the  judg- 
ment* of  the  French  courts  which  were  in 
•ridence,  the  oourt  of  flrtt  Inetsnce,  after 
naldng  certain  itatementa  as  to  the  effect, 
SI  rat  judicata,  of  the  Freneh  judgmeata, 

n  wblcli  Btstementa  are  copied  in  the  margin,t 
I  proceeded  to  reinveitigate  the  merits  of  the 
eontroverey,  and  determine  the  questions 
arising  se  matters  of  first  impreesion,  con- 
cluding by  giring  to  the  plaintiffs  the  full 
relief   demanded,   the   judgment   reading  as 

"I  adjudge  that  Don  Clemente  De  Fleuri- 
an is  held  to  have  confessed  to  the  ques- 
tions proptmnded  at  folios  340  and  341  of 

t9.  Whereaa  there  ia  not  any  treaty  be- 
tween France  and  Spain  providing  special 
rules  as  to  the  force  and  efficat^  of  the  con- 
traota  executed,  and  of  judgments  rendered 
la  cItiI  matters,  in  any  one  of  said  naUons 
as  regards  the  other,  and  therefore  the  gen- 
eral principles  of  international  law  are  ap- 
pllcsble  to  the  case,  amiHi^  which  of  eaid 
prineiplee  there  it  the  principle  of  red- 
prooity,  specialty  expreseed  aa  to  the  exe- 
eution  of  judgments  rendered  by  foreign 
courts,  in  articles  9S1  and  952  of  the  law 
of  Civil  Procedure. 

10.  Whereas,  according  to  the  French 
l^slation,  real  property,  even  if  posaesBed 
by  foreigners,  Is  governed  by  the  Fnnch  law 
(article  3d  of  the  Civil  Coda)  ;  "a  judicial 
mortgage  doea  not  eniue  from  a  judgment 
rendered  in  a  foreign  country  except  when 


soeb  judgment  has  oeen  declared  executory 
by  a  French  court"  (paragraph  4  of  article 
fil23)  ;    "contracts   entered    into   a   foreign 


by  a  French  court"  (paragraph  4  of  article 
fil23)  ;  "contracts  entered  into  a  foreign 
country,  and  acta  executed  before  foreign 
officers,  cannot  produce  mortgage  on  proper- 
ty in  France"  (article  2128)  ;  ''the  said  acts 
and  judgments  are  not  subject  to  execution 
in  France  except  in  the  manner  and  in  the 
eases  provided  by  articles  2123  and  £128  of 
the  Civil  Code"  (srticle  H6  of  the  Code  of 
Procedure). 

II.  Whereas,  according  to  the  general  in- 
larpretation  In  Frsncs  sa  to  the  aforesaid 


the  seocmd  record  of  the  roll  of  evidence  of 
the  plaintiffs.  I  should  declare  and  do  de- 
clare also  the  nullity  of  the  inatrument  of 
sale  and  of  the  instrument  of  mortgage  of 
the  sugar  cane  plantation  called  '£1  Ser- 
rano,' the  first  of  which  was  executed  in  the 
private  contract  in  Anduze,  France,  dated 
October  9th,  18T0,  between  the  plaintiffs  and 
Don  Clemente  De  Fleurian,  and  the  second 
named  at  Juana  Disc,  before  the  notary  Don 
Ramon  Rodriguez,  on  the  13th  day  of  Febru- 
ary, 1880,  bjr  Don  Clemente  Da  Fleurian  and 
Don  Fernando  Lsbastide,  in  consequence  of 
which  it  is  ordered  that  after  this  decision 
shall  have  been  final,  the  annotation  of  the 
3«id  instrument  of  mortgage  in  the  registry 
of  property  be  canceled,  tor  which  purpose 
the  proper  orders  shall  issue,  with  the 
necesBDJ-y  excerpts,  addressed  to  the  regis- 
trar of  property  for  the  district,  taxing  all 
costs  against  the  defendants,  Don  Clemente 
Fleurian  and  Don  Fernando  Labastide. 
Thus,  finally  adjudging,  was  pronqnaoed, 
ordered,  and  signed  by  the  judge." 

On   an   appeal,   taken   by   Labastide,  the 
supreme  court  of  Porto  Rico,  on  January 
28,  1801,  affirmed  the  judgment  of  the  court  i^ 
of    first   instance.     Thereafter   an   appeal,  ^ 
also  taken  by 'Labastide,  to    the    Supreme  ■ 
Court  of   Spain,   was   dismissed,   and  it  is 
averred   in  the  answer   that  "the  aaid   do- 
eision  of  the  supreme  oourt  of  Porto  Rico 
became  firm  and  fixed,  and  Is  still  In  full 
force  and  effect;"  and  that,  pursuant  to  ths 
decisions  of  the  Porto  Rican  courts  above 

provisions  of  its  legiilation,  as  well  as  to 
article  14  of  the  Civil  Code,  the  acts  and 
judgments  rendered  by  foreign  courts  are 
subject  to  revision  and  new  discussion  be- 
fore the  French  oourts,  and  that  in  that 
respect,  and  on  the  principle  of  reciprocity, 
the  final  judsment  rendered  by  the  French 
courts,  to  which  reference  has  been  made 
in  this  action  by  the  plaintiff,  cannot  pro- 
duce the  force  and  effect  of  res  jvdicalm 
as  to  »  decision  of  the  auestions  whldi 
are  being  ventilated  in  toe  same,  espe- 
cially when  the  same  have  not  had  the 
ewequatur  of  the  supreme  court  of  justice 
in  the  form  provided  by  article  9S4  and 
Bubeequent  articles  of  the  said  law  of  Civil 
Procedui 


by  the  royal  statute,  or  namely,  by  the  laws 
ot  the  country  where  the  real  proper^  is 
situated,  and  therefore,  as  the  question  in 
this  suit  is  in  regard  to  a  property  aituated 
in  a  Spanish  territory,  the  questions  relat- 
ing to  the  nullity  or  validity  of  the  title  to 
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referred  to,  "the  proper  order*  were  i»ued 
uid  th«  registration  of  tha  said  mortgage 
from  the  laid  Ctemente  D«  Fleurlan  to  the 
■Bid  Labaittde  was  duly  canceled  and  an- 
nulled in  the  r^stry  of  propertj  of  Ponoe, 
and  the  said  decision  of  tha  court  of  Qrst 
iustance  of  Ponee,  and  the  said  decision  of 
the  Bnpreme  court  of  Porto  Rico,  oonflrm- 
Ing  the  SBme,  have  been  carried  out  as  to 
all  matters  and  things  which  were  ordered 
and  directed  therein  and  thereby." 

The  question,  then,  is  whether  these  judg- 
ments of  the  courts  of  Porto  Rico,  entered 
in  litigation  proeecuted  in  the  names  of  the 
former  owners,  for  tha  lieneflt  of  their  ven- 
dees, through  whom  the  defendants  in  this 
action  deraign  title,  are,  as  contended  by 
tbe  defendants  in  error,  "a  fuil,  complete, 
and  flnal  determination  of  ail  the  matters 
and  things  relating  to  the  alleged  title  of 
the  Mid  Clem«mte  De  Fleorian  in  or  to  the 
•aid  premiseB  described  In  the  plaintiff's 
complaint  herein,"  operative  as  ru  judicata 
in  favor  of  the  defendants,  and  conetituting 
a  bar  to  the  further  prosecution  of  the  pro- 
ceedings under  the  complaint  herein.  We 
proceed  to  consider  this  question. 

It  is  recited  in  the  judgment  entered  on 
October  20,  1889,  by  the  court  of  first  in- 
stance of  Porto  Rico,  that  the  then  pending 
action  was  commenced  on  May  9,  1S37,  by 
the  Laporte  heirs,  and  It  also  exprcBsly 
found  that  the  property  had  been  sold  prior 
to  tbe  institution  of  the  action,  via.,  on 
October  18,  18S3,  by  the  Laportes,  to  Forgas 
and  Gallart,  fnmi  whom  mediately  or  im- 
mediately the  present  defendants  acquired 
title,  "tba  vendors  binding  themselves  to 
guarantee  the  title  to  the  same,  as  well  a« 
to  answer  for  all  obligations  for  which  the 
P  said  property  might  be  liable."  It  is  also 
t  apparent  from  the  findings  of  the  court  that 
'  tbe  action  ieferred*to  was  intended  to  make 
effective  the  result  of  the  proceedings  insti- 
tuted in  France,  which  had  been  commenced 
in  order  to  remove  tJie  aloud  upon  the  title 
of  the  Laportes,  resulting  from  the  contract 
of  sale  made  to  De  Fleurian  and  tbe  mort- 
gage made  by  him  to  Labastide.  As  tbe 
judgment  of  the  court  of  first  instance,  re- 
citing the  facts  referred  to,  was  affirmed  by 
the  supreme  court  of  Porto  Rico,  we  may 
property  assume  that  the  Forto  Rican  courts 
did  not  consider  that  they  were  passing  up- 
on a  merely  moot  question,  but  were  of  opin- 
ion that  the  ndjudication  made  inured  to 
tha  benefit  of  the  vendees  of  tbe  nominal 
complainants,  such  vendees  being  the  real 
owners.  It  being,  then,  competent,  under 
the  Spanish  law,  for  the  vendors  of  prop- 
erty, after  parting  with  title,  to  conduct  in 
tbdr  own  names,  for  the  benefit  of  their 
vendees,  a  litigation  having  for  Its  object 
nttinuta  relief  such  aa  was  sought  in  the 


action  so  Institnted  by  the  l«porte  heirs  In 
1887,  we  are  of  opinitm  that  there  is  no  merit 
in  the  contention  upon  which  plaintiffs  in  er- 
ror rely  in  assailing  the  sufficiency  of  tha 
defense  set  up  in  the  third  paragraph  of  tha 
answer.  In  effect,  that  contention  simply 
was  that,  as  the  original  owners  had  sold 
the  property  before  the  institution  of  tha 
action  commenced  In  1887,  tba  defendant* 
herein,  aa  claimant*  under  purchasers  who 
had  bought  from  the  Laportes  before  the 
commencement  of  that  action,  are  not  in 
privity  with  the  complainants  in  that  suit, 
aa  they  were  mere  strangers  U>  the  liti- 
gation, and  not  entitled  to  enjoy  the  benefit 
of  the  adjudication.  Let  it  be  conceded,  for 
the  Bake  of  argument,  that  ordinarily  no 
one  is  privy  to  a  judgment  whose  succession 
to  the  rights  of  property  thereby  affected 
occurred  previously  to  the  institution  of  tha 
suit  (Dull  V.  Blackman,  189  U.  S.  248,  42 
L.  ed.  73C,  18  Sup.  Ct.  Rep.  333;  Freeman, 
Judgm.  1st  ed.  |  162),  nevertheless,  the  ruU 
has  no  application  to  a  case  like  this,  whara 
the  nominal  plaintiffs  or  complainants  wer^ 
in  l^al  intendment,  conducting  tbe  liti- 
gation under  the  direction  and  for  the  bene- 
fit of  tbe  real  owners  of  the  property.  Tba  ^ 
persons  for  whose  benefit,  to  the  icnowledga  * 
of  the  court  and  of  all  the  parties'to  tha  • 
record,  litigation  is  being  ccmducted,  ea]^ 
not,  in  a  legal  sense,  be  said  to  be  stranger* 
to  the  cause.  The  case  is  within  tbe  princi- 
ple that  one  who  prosecutes  or  defends  a 
Buit  in  the  name  of  another,  to  establish 
and  protect  bis  own  right,  or  who  assist! 
in  the  prosecution  or  defense  of  an  action 
in  aid  of  some  interest  of  his  own,  and  who 
does  this  openly,  to  the  knowledge  of  tha 
opposing  party,  is  as  much  bound  by  tba 
judgment,  and  qb  fully  entitled  to  avail  him- 
self of  it,  as  an  estoppel  against  sn  adver- 
sary party,  as  he  would  be  if  he  had  been 
a  party  to  the  record,  Lovejoy  t.  Murray, 
3  WalL  1,  18  L.  ed.  129. 

There  is  no  merit  in  the  oontention  that, 
in  rendering  judgment  upon  the  pleadings, 
the  court  usurped  the  province  of  the  jury. 
In  the  view  we  have  taken  of  the  cose,  it 
tiecomes  neccEsary,  for  tbe  purpose  of  test- 
ing that  contention,  to  consider  only  tha 
fourth  paragraph  of  the  replication,  hereto- 
fore quoted.  In  asserting,  as  was  done  in 
that  paragraph,  "that  the  defendants  herein 
were  neither  parties  nor  privies  to  the  said 
judgments,  suit,  and  appeals  (referred  to  in 
the  third  defense),  and  therefore  said  judg- 
ments cannot  bar  this  action,"  there  was 
presented  meri-ly  a  question  of  law  aa  to 
whether,  upon  the  facts  appearing  in  tba 
judgments,  or  averred  in  the  third  defense 
the  defendants  in  this  action  were,  aa  a 
matter  of  law.  In  privity  with  tbe  complain- 
anta  in  tbe  causa  in  which  tha  judgments 
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pleadad  m  ru  jadioata  were  rendered.  And 
thia  is  trua  also  u  to  ibe  oliarg*  mads  in 
the  fonrth  paragraph  of  the  replic&tion, 
that  De  FleurUn  waa  tneane  when  the  jndg- 
■lenta  relied  upon  as  rei  judicata  were 
•ntered.  We  uy  thU,  beoauie  clearly, 
whether  the  judgment*,  on  anch  mere  aver- 
ment, wero  eubjact  to  be  ooUatcrally  at- 
tacked, waa  a  matter  of  law  for  the  court, 
•Ten  if  the  asaumptiou  be  indulged  in  that 
the  right  to  plead  the  aaaerted  insanity 
(which  we  do  not  intimate  to  be  the  cass) 
waa  within  the  condition  as  to  replying  im- 
poaed  by  the  court  when  it  overruled  the  de- 


Affirmed. 
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GouBTS    (SJ   382,    883*)  —  Phom    Gibcuit 

CouBT    OF    Appeals  —  Ik    Tbadbvabk 

Case— Cestiokabi. 

A  final  decree  of  a  circuit  court  of  ap- 
peals in  a  anit  to  enjoin  the  infringement 
of  a  trademark  registered  under  the  act  of 
February  20, 1906  (33  Stat  at  L.  728,  chap. 
S92,  U.  S.  Comp.  Stat  Supp.  IQOS,  p.  1283), 
cannot  be  reviewed  by  the  Federal  Supreme 
Court  by  appeal,  but  only  upon  certiorari, 
in  view  of  %  18_of  that  act,  placing  suits 
brought  under  its  provisions  within  the 
acope  of  the  act  of  March  3,  ISSl  (26  SUt. 
at  L.  828,  chap.  GIT,  U.  8.  Comp.  Stat. 
1001,  p.  fi4B],  %  6,  which  makes  decisions 
of  the  circuit  courts  of  appeals  Snal  "in 
•11  caaea  under  the  patent  laws,  under  the 
revenue  laws,  under  the  criminal  laws,  and 
in  admiralty  cases,"  with  power  in  the 
Supreme  Court  to  require  any  such  case 
to  be  certified  thereto  tor  review  and  deter- 
mination, with  the  same  power  and  au- 
thority in  the  esse  as  it  it  had  been  carried 
vp  by  appeal  or  writ  of  error. 

[Bd.  Note.— Per  othar  caaea.  see  Coarta,  Cant. 
DK.  I  1020:    Deo.  D\%.  \\  Hit.  »!.•] 

[No.  182.J 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
enit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Southern 
Diatriet  of  New  York,  in  favor  of  defend- 
ant, in  a  suit  to  enjoin  the  infringement  of 
a  registered  trademark.  Diemisaed  for  want 
of  juriadietlon. 

See  same  caae  below,  QO  C.  C.  A.  1,  103 
Fed.  42. 

The  facta  are  stated  in  the  opinion. 

lb.  Archibald  Cox  tor  appellant. 


Bfessra.  Ii.  Ii.  Horrlll  and  S.  T.  Fen- 
wlck  for  appellee. 

*Mir.  Chief  Juatiee  Fuller  delivered  the  7 
opinion  of  the  court: 

This  waa  a  bill  in  equity  for  an  injtuia- 
tion  and  accounting,  the  complainant  al- 
leging the  defendant  had  infringed  ita 
technical  trademark  applied  to  ahirts,  and 
also  waa  guilty  of  unfair  competition.  Al 
complainant  ia  a  corporation  of  the  state  of 
New  York  and  defendant  is  a  citizen  of  the 
same  state,  the  court's  jurisdiction  extends 
only  to  the  use  of  the  registered  trademark 
in  commerce  between  the  states,  with  foreign 
nations,  and  the  Indian  tribes. 

There  was  no  attempt  to  prove  that  de- 
fendant had  passed  off,  or  intended  to  pass 
ofF,  hia  gooda  for  complainant's,  or  had  made 
proflta,  or  that  complainant  had  auatained 
damage.  The  eauae  proceeded  solely  on 
complainant's  ownership  of  ita  tecbnloal 
trademark. 

The  circuit  court  held  that  defendant's 
trademark  or  brand  waa  clearly  distinguish- 
able from  that  of  complainant,  and  aaldi 

''There  is  no  reasonable  protMbility  of  the 
ordinary  purchaser  being  deceived  into  buy- 
ing the  defendant's  manufacture  as  that  of 
complainant.  The  rule  is  well  established 
that  a  trademark,  word,  or  symbol  haa  the 
elements  of  a  property  right,  and  may  not 
be  unlawfully  used  by  a  rival  in  busineea, 
either  alone  or  as  an  accessory  to  such  prior 
appropriation;  and  in  such  cases  a  right  to 
injunctive  relief  follows  without  proof  of 
confusion  of  proprietorship,  or  that  buyers 
have  been  actually  misled  by  such  use.  But 
if  a  defendant's  design  or  symbol  Is  esscn-  o 
tially  different  and  diatlnguishable  in  ap-  ^ 
pearance,  so*that  by  no  possibility  can  hia  * 
article  be  taken  for  complainant's  genuine 
production,  a  cause  of  unlawful  appropria- 
tion ia  not  maintainable."  00  C.  C.  A.  3, 
note;  163  Fed.  44,  note. 

The  bill  waa  thereupon  disraisaed,  and 
having  been  taken  by  appeal  to  the  United 
Btatea  circuit  court  of  appeals  for  the 
second  circuit,  the  decree  below  waa  af- 
firmed.   90  C.  G.  A.  I,  163  Fed.  42. 

Appellants  thereupon  petitioned  for  an 
appeal  to  this  court,  which  was  allowed. 

Sections  17  and  18  of  the  act  of  Congress 
approved  February  20,  1005,  in  respect  to 
trademarks,  reads  aa  follows: 

'Section  17.  That  the  circuit  and  terri- 
torial courts  of  the  United  States  and  the 
supreme  court  of  the  District  of  Columbia 
shall  have  original  jurisdiction,  and  the 
It  courts  of  appeal  of  the  United 
States  snd  the  court  of  appeals  of  the  Dia- 
triet of  Columbia  shall  have  appellate  juria- 
dietlon, of  all  suits  at  law  or  In  equity  re- 
specting  trademarks   registered   in   accord- 
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•HOT  with  tlie  proviiloDi  of  this  ftct,  arising 
nader  tbe  present  act,  without  regard  to  tbs 
amount  in  controrenf. 

"Section  18.  That  writ*  of  certiorari  maj 
b«  granted  t^  the  Supremo  Court  of  the 
United  State*  for  the  review  of  eaaes  arising 
ondeT  tUa  afit  in  the  wiue  manner  aa  pro- 
Tided  tor  patent  oaieB  by  the  act  creating 
the  circuit  court  of  appeaU."  {33  Stat  at 
L.  728,  chap.  S92,  U.  S.  Comp.  Stat  Supp. 
190S,   p.   1283.] 

We  are  of  opinion  that  this  appeal  wlQ 
not  lie,  and  that  tbe  remedy  by  certiorari  ia 
•idusiTe.  By  the  6th  eectton  of  the  Ju- 
didary  act  of  March  3,  1S91,  the  final  de- 
eiiioue  of  the  circuit  courts  of  appeal  are 
made  final  "in  all  cases  arising  under  the 
patent  laws,  under  the  rereoue  laws,  and 
wider  the  criminal  law*  and  in  admiralty 


eaBee,"  with  power  In  this  court  to  require 
any  aueh  casea  to  be  certified  thereto  for 
it*  reriew  and  determination,  "with  the 
same  power  and  authority  In  the  caae  a*  if 
it  had  been  carried  by  appeal  or  writ  of 
error  to  tbe  Supreme  Court"  [Za  SUt. 
at  L.  B28,  chap.  SIT,  U.  8.  Comp.  Stat.  ISOl, 
p.  M9.] 

We  think  that  the  language  of  9  18  place*  ^ 
suits    brought    under    the    trademark    act  ! 
plainly  nittiin  the  scope  of  the  act*eatal>-  ■ 
liehing  the  court  of  appeals,  and  that  a 
final  deciaian  of  that  court  can  be  reviewed 
in  this  court  only  upon  certiorari,  and  that 
therefore  the  pending  appeal  muat  be  di*- 
missed.    And  tbia  coDelunion  le  sustained  by 
Atkina  t.  Moore,  212  U.  S.  Z66.  2S1,  «  I* 
ed.  616,  617,  20  Sup.  Ct  Bep.  3S0. 

Appeal  diamiued. 
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Waterb  avd  Wates  Coiraan  (J  183*)— 

Watik  Bdpflt  — Pdxchasc  — majobiti" 

Decision  or  Affkaibebs. 

1.  Tha   apprSiUal  of  a  waterworlu  plant 

where  a  municipality  electa,  under  legisla- 

Uta  authoritj,  to  exercise  its  option  to  pur- 

ehaM  at  a  tbIub  to  be  determined  by  three 

•ngineeri,   one   each   to  be   selected   by  tbe 

el^  and  the  waterworki  company,  and  the 

t^ird  by  the  two  lo  selected,  is  a  matter  of 

public  concern,  and  nnanimity  amonj;  the 

appraiserB  is  therefore  nnneceBHary,  the  d6- 

eiBlon   of   the   majority  being  sufGcient. 

CBd.  Not«.— For  otb«r  cu«i,  IM  'Watan  snd 
mter  CourHi.  Cant.  Oig.  i  tJt;    Dec.  Die  I  US'*1 

Watkbs  and   Water  Coubses  (J   J83*)— 

WaTBK     SITPPLT — PUBOHABB— FSOOEDDBK 

or  Appkaibebs. 

S.  The  valuation  of  a  waterworks  plant, 
made  by  a  board  of  appraisers  where  a  mu- 
nicipality has  elected,  under  legislative  au- 
thority, to  exercise  its  option  to  purchase 
at  a  value  to  be  determined  by  three  engi- 
neera,  one  each  to  be  selected  by  the  city  and 
the  waterworks  company,  and  the  third  by 
th*  two  so  selected,  it  not  vitiated,  in  the 
abaence  of  any  evidence  of  actual  bad  faith, 
by  the  examination  of  the  company's  books 
by  the  appraisers  without  the  consent  of  the 
nty,  or  the  presence  of  its  representatives, 
since  the  strict  rules  relating  to  arbitration 
and  awards  do  not  apply. 

[Bd.  Nets.— For  otb«r  cnnrs.  ■••'Waters  and 
WatBrCoarM..  Cmt-Dlt  1  KB:  Dee.  Dig.  I ISS.-] 
Watebs   and   Wateb   Coohses   (I   183*)— 

Wateb    Supply  —  Aotuority    to    Pub- 

OEABB — SDBDBBAN    DlSTBIBUTlNQ     STS- 
TEK. 

S.  Tbe  city  of  Omaha  had  the  power  to 
Require  and   operate  a  private  waterworka 

filant  as  it  existed,  with  its  outlying  dis- 
ributing  syslAms  serving  adjacent  aubur- 
ban  towns,  under  Neb.  Laws  1887.  c.  10, 1 61, 
providing  for  the  construction  and  mainte- 
nance of  waterworks  "either  niihin  or  without 
the  corporate  limita  of  the  ciC;,"  supplement- 
ed by  |  27  of  chapter  10,  Laws  Neb.  1897, 
gruiting  the  city  power  to  appropriate  any 
existing  waterworks  system  lying  within 
the  city  or  in  part  without  such  city,  and 
within  10  miles  from  tbe  corporate  limits, 
and  by  Laws  1903.  chap.  12,  providing  a 
Biethod  of  procedure  for  ocquirintr  munici- 
pal water  plants,  and  the  creation  of  a 
water  board  for  their  control  and  manage- 
ment and  Comp.  St.  lOOT,  chap.  12s.  1  ^(2, 
•mpowerinir  water  boards  to  contmct  with 
nny  municipality  adjacent  to  said  city  to 
■apply  such  municipality  with  water. 

[DO.  KdU.— For  otb*r  caui.  iM  WKtsri  and 
Water  ConTHs,  Cent.  DIr.  I  ITS:    D*c.  Dig.  lUS.*] 

Watebs  AMD  Water  Coubses  U  ISS*)— 
Wateb  Sopplt  —  Pubohabe — OOTLTiNa 
DUTBlBDTINa  Ststbub. 
4.  The  acquisition  of  a  waterworks  plant 
as  it  existed  when  the  city  made  Its  elec- 
tion,  Quder   legislative   authority,   to   exer- 
cise  its  option   to   purchase,   including   the 
ftatlying   distributing   systems    terving   ad- 


jacent mburban  towns,  must  be  deemed  to 
have  been  within  the  contemplation  of  bo^ 
the  city  and  the  waterworks  company, 
where  such  system  was  a  single  one,  baving 
a  common  source  of  aupply  and  oommon 
main  connections  therewith,  unless  the  ordi- 
nanca  exercising  the  option  is  so  plainly 
limited  to  the  purchase  of  only  so  much  of 
the  distributing  system  as  lay  wholly  with- 
in the  oorporate  limits  as  to  admit  of  no 
other  meanlng- 

tnd  Not*.— At  ether  oasas,  m*  Wmters  asd 
Wa(flrCaarsss.Cait.DlK.|  171:    Dec.  Dig.]  Itt.*] 

Waters  and  Water  Courses  (I   J83*>— 
Wateb  Sopplt  — Pubchasb  — Vaxue  am 

OOINO  CONCBBIt. 

6.  The  commercial  value  of  a  waterworks 
plant  as  a  going  concern  Is  properly  in' 
eluded  In  the  valuation  of  the  plant  by  the 
board  of  appraisers  appointed,  where  the 
municipality  has  elected  to  exercias  its  op- 
tion to  purchase,  although  the  ordlnanoa 
exercising  such  option  provides  that  nothing 
shall  he  paid  for  the  unexpired  franchiis 
of  the  waterworks  company. 

fBd.  Kote.-ror  other  cues,  see  Water*  aaA 
Water  CoarsM.  Cent.  Dig.  I  I7B;    Dee.  Dig.  |in.*l 

[No.  ISS.] 


ON  WHIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  Circuit  Conrt 
for  the  District  of  Nebraska,  dismissing  ft 
bill  for  the  specifio  performance  of  the  eon* 
tract  of  a  municipality  tor  the  purchase  ol 
a  waterworks  plant.     Affirmed. 

See  same  case  below,  89  C.  C.  A.  SOS,  1«S 
PM.  22S,  IE  A.  Jt  E.  Ann.  Gas.  498. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Ij.  Webster,  Carl  0. 
Wrisht,  and  Harry  E.  LiiHiam  Cur  petitioner. 

Messrs.  Howard  Muisfleld,  R.  B.  Hall, 
and  Herbert  C.  Lakln  for  respondent.  jj 

*Mr.  Justice  Lnrton  delivered  the  opinion  * 
of  the  court: 

This  is  a  bill  seeking  tbe  speciflc  perform- 
ance by  the  city  of  Omaha  of  a  contract  for 
the  purchase  and  sale  of  the  system  of  wai- 
ter works  owned  by  the  appellee  company. 
The  waterworks  plant  in  question  waa  con- 
structed in  pursuance  of  l^slative  authori- 
ty and  municipal  ordinance,  which  need  not 
he  considered,  for  neither  party  questiona 
the  sufficiency  of  either.  T^e  14th  section 
of  the  ordinance  of  1B80,  under  which  the 
waterworks  were  constructed  by  the  prede- 
eeesor  of  the  appellee,  waa  in  these  words: 

"The  eity  of  Omaha  shall  have  the  right 
at  any  time  after  the  expiration  of  twen^ 
years  to  purchase  tbe  said  waterworks  at  aa 
appraised  valuation,  which  shall  be  aseer- 
tatned  by  the  estimate  of  three  engineers^ 
one  to  be  selected  fay  tlie  eity  eonael^  mm 
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bgr  tb0  mterworkt  oompanj,  and  tlieM  two 
to  Hlect  the  third:  Fiorided,  Thmt  nothing 
■hftU  be  p«)d  lor  the  unexpired  frasehlM  si 
wid  eompeny." 

In  1903  the  city  elected  to  uterolae  this 
option,  and  a  board  of  appraiser!  was  ap- 
pointed, one  bj  each  of  the  parties  and  a 
third  by  the  two  bo  selected.  This  board  of 
appraisers  orgsniied  and  proceeded  to  take 
•videnee,  and,  after  considering  the  matter 
for  about  three  ^ars,  made  an  appratae- 
msnt,  fixing  the  Talue  of  the  iTiteni  at  {6,- 
ee3,2BS.4B.  The  appraiser  appointed  tiy  the 
eity  did  not  concur.  The  city  rejected  the 
award.  Whereupon  the  company  filed  this 
bill,  which,  upon  final  hearing,  waa  dis- 
missed upon  the  sole  ground  of  misconduct 
of  the  appraisers,  other  objections  not  be- 
ing paaeed  upon.  Upon  appeal,  this  decree 
was  rereried  and  the  cause  remanded  lor  a 
decree  in  pursuance  of  the  opinion  of  the  ap- 
pellate court.  89  O.  C.  A.  206,  102  Fed. 
232,  15  A.  t  E.  Ann.  Caa.  49S. 

The  case  is  hers  upon  a  writ  of  eertiorari 
g,  allowed  at  a  former  term. 
jj      Three  major  objections  have  been  urged 
•   against   the   appraisement      First,   that   it 
was  not  concurred  in  by  all;   second,  that 
tiie  appraisers  heard  certain  evidence  with- 
out notice  or  giving  the  city  an  opportunity 
to  hear  or  rebut;  and,  third,  that  the  prop- 
erty valued  includes  a  distributing  system 
b^ond  the  corporate  limits  of  Omaha,  by 
which   certain   suburban   villages    are   sup- 
plied, and  that  to  that  extent  the  city  made 
no  contract  to  buy,  and,  if  it  did,  had 
power  to  do  «o. 
These  in  their  order  t 

1,  The  only  matter  to  be  determined  was 
the  value  of  the  waterworks  system,  which 
had  long  served  the  public.  Ite  construc- 
tion had  been  authorized  by  legislative  en- 
actment under  which  the  municipal  ordi- 
nance was  passed.  One  section  of  this  or- 
dinance provided  that  the  city,  at  the  end 
of  twenty  years,  might,  at  ite  election,  pur- 
ehase  the  works  at  a  value  to  be  determined 
by  appraisers.  The  contention  is  that  the 
refusal  of  one  of  the  appraisers  to  eo: 
in  the  valuation  fixed  by  the  majority  de- 
feated the  appraisal.  Tlie  matter  in  ques- 
tion was  In  no  proper  sense  an  arbitration. 
The  contract  was  In  all  of  its  terms  agreed 
upon.  One  party  was  to  sell  and  the  other 
to  buy,  at  a  valuation  determined  by 
board  of  appraisers,  and  unanimity  was 
stipulated  tor.  Unanimity  waa  hardly  t 
expected  In  a  board  made  up  ai  this 
When  a  matter  of  purely  private  concern  Is 
•ubmitted  to  the  detennination  of  either 
bltratera  or  appraisers,  the  rule  seems  to  be 
that  there  must  be  unanimity  of  eonoluaion 
bj  tneh  board,  unlcM  otherwise  Indicat 
Ij  tb*  terms  of  tba  lulimiaaion.    Hobson 


M'Arthur,  10  Pat  182,  192,  10  L.  ed.  930^ 
933j  Green  v.  Killer,  0  JobBM.  39,  fi  Am.  Dak 
184;  Wheeling  Ou  Co.  *.  Wheeling,  S  W. 
Va,  820,  S61,  ot  aeq.  The  rule  ia,  howeVo', 
otherwise  when  the  cubmiaaion  is  one  which 
concerns  the  puhlia.  In  suoh  submisaloiii^ 
whether  it  be  tha  arbitration  of  a  difiTeienM 
or  the  ascertainmeoit  of  a  value,  a  majoritj  „ 
may  act,  unless  otherwise  indicated  by  tha  ' 
agreement  for  •submission.  Why  this  dia-  • 
tinction  should  exist  ia  not  altogether  oleah 
In  both  instaneea  the  persona  to  whom  Um 
submission  is  made  are  acting  under  a  pow- 
er and  must  stey  within  it.  The  reaara 
probably  lies  in  the  fact  that  publlo  af- 
fairs are  eontrolled  by  majorities,  and,  Ij 
analogy,  a  majority  should  control  when  tha 
submission  is  a  matter  which  concerns  tfaa 
publio.  But  whatever  the  nason,  so  are  tha 
authorities.  Colombia  v.  Cauea  Co.  190  D. 
a.  S24,  47  L.  ed.  11S9,  23  Sup.  Ct.  Eep.  T04i 
People  ex  rel.  Washington  v.  Nichols,  68 
N.  Y.  478,  11  Am.  RspL  734;  Wheeling  Gaa 
Co.  V.  Wheeling,  8  W.  Va.  320;  Qrindl^  t. 
Barker,  1  Boa.  A  F.  229. 

The  oonstruction  and  acquisition  of  a  sys- 
tem of  water  supply  and  distribution  waa  a 
public  municipal  function.  The  Nebraak* 
legislature,  in  1903,  went  so  far  as  to  r*- 
quire  municipal  ownership  of  a  water  sup- 
ply system  in  the  city  of  Omaha,  and  that 
this  should  be  accomplished  either  by  con- 
struction or  by  the  purchase  of  the  existing 
system.  The  eity,  in  compliance  with  and 
in  the  exercise  of  the  power  eonferred  when 
the  existing  plant  waa  eonstrueted,  elected 
to  purchase  the  existing  system  under  tha 
ordinance  of  1S80  and  the  power  therein  r» 
served.  That  In  such  circumstanoea  the  d» 
termination  of  the  prioe  to  be  paid  1^  a  snb* 
miaaion  waa  a  matter  of  public  concern,  ia 
too  clear  for  aigument.  The  oases  cited 
above  eDver  the  point.  The  appraisal  was 
not  therefore  defeated  because  not  coneurrad 

The  distinction  suggested  t^  counsel,  thak 
the  authority  for  the  submission  muat  coma 
from  the  public,  if  there  be  anything  of  snl^ 
stance  in  it,  doea  not  prevent  the  operation 
of  the  rule  here,  for  the  purchase  upon  » 
valuation  settled  by  appraisers  was  in  tha 
ordinance  of  the  eity,  in  pursuance  of  1^^ 
lative  authority,  and,  in  a  very  true  sense, 
was  an  authority  to  sutmiit  to  appraiaer* 
which  came  from  the  publio. 

2.  The  next  objection  is  that  the  apprala-  ^ 
ers  heard  evidence  In  the  absence  of  Uie  eity  <> 
and  without  opportunity* to  reply,  and  that  • 
this  was  such  misconduct  as  to  vitiate  tba 


plies  a  difference,  a  dispute,  and  tnvolvea  or- 
dinarily  a  hearing  and  all  thereby  implied 
Tlie  right  to  notice  of  hearings,  to  prodOM 
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«vid«nee  and  erou-ezkmiiM  that  produced, 
u  implied  when  the  matter  to  be  decided  ia 
one  of  dispute  and  difference.  But  when, 
tm  here,  the  partiee  had  agreed  that  one 
ahould  sell  and  the  other  bu;  a  ipeeiflc 
thing,  and  the  priee  ahonld  be  a  valua- 
tion fixed  bj  perBODH  agreed  upon.  It 
oannot  be  said  that  there  waa  an;  dis- 
pute  or  diSerence.  Such  an  arrangement 
preclude!  or  prerenta  diSerenee,  and  ij 
not  Intended  to  settle  anj  which  haa 
kriaea.  Thia  aaema  to  be  the  distinction  be- 
tween an  arbitration  and  an  appraigement, 
though  the  first  term  ia  often  used  when 
the  other  ie  more  appropriate. 

Counsel  have  oited  and  pressed  upon  ns 
the  ease  of  Continental  Ins.  Co.  t.  Qarrett,  60 
CCA.  395,  126  Fed.  68B,  as  a  ease  where 
an  appraisement  of  a  fire  loss  was  set  aside 
because  evidence  was  heard  in  the  absence  of 
the  parties.  But  that  waa  a  case  where  the 
full  amount  of  the  insurance  waa  elaimed 
as  the  extent  of  the  loss.  This  waa  denied. 
It  waa  therefore  a  plain  ease  of  the  lubmis- 
■ion  of  a  dispute  or  differenoa  which  had  to 
be  adjusted.  The  rule  applicable  to  a  Ji 
dleial  proceeding  therefore  applied.  It  was 
In  faot  an  arbitratioa,  though  the  arbitra- 
toTs  were  ealled  appraisers.  The  dispute 
•oneemed  the  thing  which  had  been  de- 
strc^red,  the  ralue  of  something  which  waa 
not  to  be  inspected  and  valued  from  obser- 
vatioa,  because  it  waa  not  In  existence. 
Evidence  waa  therefore  essential  to  show 
what  had  been  deatrojed  aa  well  aa  its  value. 
nie  ease  la  wholly  nnlike  the  one  here  pre- 
■ented. 

In  Oollina  v.  OoUina,  26  Beav.  S06,  where 

tiiara  was  a  eontraet  for  the  sale  of  a  brew- 

nj  at  a  price  to  he  fixed  bf  persona  ealled 

^  arhitratora,  one  chosen  by  each  party  and  a 

k  third   by  thsae   two,   before   entering   upon 

•    valuation,  It  was  ruled  that  they  were  not 

arbltr^toiB,  but  appraisers,  and  the  master 

tf  the  rolls.  Sir  John  RomlllT,  said: 

'^ut  I  do  not  think  that,  in  this  partten- 
lar  ease,  the  fixing  of  the  prtee  of  the  prop- 
erty is  an  arbitration,  In  tb»  proper  sense 
of  tb»  term.  An  arhitratton  Is  a  reference 
to  the  deoiston  of  one  or  more  persona,  eith- 
er with  or  without  an  umpire,  of  some  mat- 
ter or  matters  in  difference  between  the 
parties.  It  ia  very  true  that  in  one  sense  tl 
mnrt  be  Implied  that  although  there  is  no 
exiating  difference,  atill  that  a  difference 
may  arise  between  the  parties;  yet  I  think 
the  distinction  between  an  existing  differ- 
ence and  one  which  may  arise  is  a  material 
one,  and  one  'which  has  been  properly  re- 
tied  upon  in  the  ease.  If  nothing  haa  been 
•aid  respecting  the  price  by  the  vendor  and 
puiuhaMr  between  themselvea,  it  ean  hardly 
be  said  that  there  Is  any  difference  between 
fhem.     U  might  be  that  tf  the  pnrdhaaer 


knew  the  price  required  by  the  seller,  there 
would  he  no  difference,  and  that  be  would 
be  willing  to  give  it  It  may  well  be  that 
if  the  vendor  knew  the  price  which  the  pur- 
chaser would  give,  there  would  be  no  difler- 
etMS,  and  that  he  would  accept  it  It  may 
well  be  that  the  decision  of  a  particu- 
lar valuer  appointed  might  fix  the  price 
and  might  be  equally  satisfactory  to 
botb'i  so  that  It  ean  hardly  be  saJd 
that  there  is  a  difference  between  them. 
Undoubtedly,  as  a  general  rule,  the  seller 
wanta  to  get  the  highest  price  for  his  prop- 
erty, and  the  purchaser  wishes  to  give  the 
lowest,  and  in  that  sense  it  may  be  said  that 
an  expected  difference  between  the  parties 
la  to  be  implied  in  every  ease;  but  unless  a 
difference  baa  actually  arisen.  It  does  not 
appear  to  me  to  be  an  arbitration.'  Undoubt- 
edly, If  two  persons  enter  into  an  arrange- 
ment for  the  sale  of  any  particular  property, 
and  try  to  settle  the  terms,  but  cannot  agree, 
and  after  diapute  and  discussion  respecting 
the  price,  thqr  say,  "We  will  refer  this  ques-  « 
tion  of  priee  to  A.  B.,  he  shall  aettia  it,'  i 
■and  thereupon  they  agree  that  the  mattra  * 
shall  be  referred  to  hli  arbitration,  that 
would  appear  to  be  an  'arbitration/  In  the 
proper  sense  of  the  term,  and  within  the 
meaning  of  the  aot;  hut  if  they  agree  to  a 
priee  to  be  fixed  by  another,  that  doea  not 
appear  to  me  to  be  an  arbitration." 

In  the  preaent  case  there  waa  not  only 
no  antecedent  disagreement  as  to  price,  but 
the  ordinance  under  which  the  purchase 
was  to  be  made  provided  tiiat  the  proper^ 
was  to  pass  "at  an  appraised  valuation, 
which  aball  be  aacertalned  by  the  estimato 
of  three  engineers,"  etc  The  board  was  ac- 
cordingly made  up  of  such  engineers,  ae- 
leoted  heeause  they  were  experts  of  expe- 
rience in  the  aerviee  they  were  expected  to 
perform.  Hiat  It  waa  the  understanding 
that  tbeee  angineera  were  to  examine  and  es- 
timate the  valne  and  acquaint  tbemaelvea 
with  the  condition  and  extent  of  the  proper- 
fy  In  question  in  their  own  way,  and  not 
according  to  the  prooedure  requir^  in  a  ]n- 
dieial  proceeding;  is  made  ele&r  by  the 
avowals  made  by  the  counsel  representing 
the  parties  at  the  beginning  of  the  valua- 
tion. Thus,  the  attorney  for  the  city,  ad- 
dresBing  the  valuers,  aaid: 

"Aa  to  the  matter  of  the  procedure  to  be 
adopted  by  your  hoard,  as  to  the  method  of 
arriving  at  the  amount  of  property  owned 
by  the  water  company,  and  the  determina- 
tion of  ite  value,  the  city  of  Omaha  Buggtatm 
that  this  board,  having  been  appointed  as 
experta  In  regard  to  the  value  of  such  prop- 
crry,  ought  to  make  a  personal  investiga- 
tion aa  to  the  amount  and  extent  of  the 
proper^  of  the  water  company,  together 
with  Its  condition,  and  determine  therefrom 
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Ito  nthift.  Am  to  ih»  method  of  arrlYing  at 
tlM  ammmt  mud  Mtiditioia  of  tba  propertj 
of  the  mter  compui;,  tba  dt;  of  Onuhk 
■nggett*  thftt  thii  bou*!  ma/  utItb  at  moh 
facta  b7  onf  method  or  meana  deemed  ad- 
Tiaable  by  it;  but  that,  if  the  board  ahaU 
^  datarmina  to  take  proof  and  testimony  b»- 
<J  fore  it,  that  it  ahould  go  no  turtfaei  than  to 

•  tha  qneation  of  the  amount  and  eoadltioii*of 
the  property,  and  that  said  teatimoay  should 
not  be  coQclusiTe  upon  this  board,  but  slm< 
ply  for  Its  advice  and  information  in  the 
matter.  It  Is  not  the  opinion  of  the  oity 
of  Omaha  that  it  would  be  proper  or  ueoea- 
•ary  to  call  expert  witneaao  aa  to  the  value, 
•inca  the  members  of  the  board  have  been 
•elaoted  as  experts  (to)  whose  judgment 
4he  question  of  value  must  be  submitted 
upon  the  examination  of  the  property." 

Counsel  for  the  water  eompany  appear  to 
lisTe  tuUy  concurred  in  this  view  of  the 
Amotion  of  tbe  board. 

Hiat  the  great  bullc  of  the  evidence  waa 
beard  or  submitted  in  Uie  presenoe  of  coun- 
mI  representing  both  sides  is  true.  This 
course  did  not,  however,  preclude  them  from 
enlightening  their  judgment  aa  experta  by 
either  personal  inapection  or  by  informing 
themselvea  in  any  other  way  of  the  value  of 
the  plant  in  question  without  calling  in  coun- 
sel, if  they  desired  further  information.  The 
thing  complained  of  is  that  the  valuers 
ealled  upon  the  company  for  their  boolcs, 
and  that  they  had  these  books  gone  over  tnr 
an  expert  auditor  of  their  own  selection. 
This,  counsel  say,  was  done  without  notice 
to  the  city,  and  after  the  close  of  the  hear- 
ing*. But  it  waa  not  dona  secretly,  for  the 
eity  learned  of  it  and  asked  an  opportunity 
to  be  present  when  tbe  books  were  submit- 
ted. What  information  waa  derived  from 
tlie  booka  ia  not  shown.  Ws  have  only  the 
loDS  fact  that  the  appraisers,  of  thnr  own 
motion,  asked  an  opportunity  to  look  over 
and  have  audited  the  eompany'a  books,  and 
that  tbe  company  granted  the  privilege  as 
"confidential  information"  for  tbe 
the  appraisers  only.  Neither  are  counsel 
jnstifled  in  saying  that  the  books  were 
ealled  for  after  the  matter  waa  in  the  hands 
of  the  appraisers  for  conclusion.  When  the 
parties  had  submitted  their  maps,  plata,  blue 
prints,  and  such  other  evidence  throwing 
light  upon  the  value  of  the  plant,  aa  they 
desired,  and  had  been  heard  in  argument  and 
0)    upon  brief,  the  chairman  of  the  board  said 

•  In  substance  to  *  eounael  that  much  time 
would  be  neeeaaary  to  reach  a  eonelnslon; 
that  the  real  work  of  valuation  had 
bat  begun ;  and  that  "much  more 
ttesi  must  be  sought  by  this  board. 

Thara  is  not  the  allghtest  avidenos  In  tbs 
Maori  of  partiality,  bad  motive,  or  mlseon- 
«Mt  aSsvUng  the  action  of  the  boud.  Its 


members  appear  to  b»«  be«Aa  gentkmsD  of 
high  ebaraeter,  profeationally  and  other- 
wise^ and  if  their  conclusion  la  to  ba  sat 
aaide,  it  moat  be  beeanae  they  dennad  it 
within  their  power  to  have  a  eonfldentlal 
examination  made  of  the  books  of  the  eoi^ 
pony  to  aaaist  thsm  in  arriving  at  a  valui^ 
tiou. 

If  this  waa  a  teehnJeal  arbltratiiM  vt  n 
matter  of  diapute  or  differenoe  between  llks 
parties,  to  be  heard  and  decided  upon  evi- 
deuce  sulmiitted,  the  examination  of  tba 
company's  books  without  the  eonsent  of  the 
eity  or  the  presence  of  Its  representatlvoa 
would  be  such  miseonduet  as  would  vitiat* 
the  award.  In  such  a  matter,  the  rules  re- 
lating to  judicial  Inquiry  would  apply.  Con- 
tinental Ins.  Co.  T.  Garrett,  80  C.  a  A. 
39G,  12B  Fed.  SSB,  and  eases  cited.  But  in 
an  ^prsisement,  snob  aa  that  here  involve^ 
the  atriet  rules  relating  to  arbitration  and 
awards  do  not  apply,  and  the  appraisers 
were  not  rigidly  required  to  oonflne  them- 
selves either  to  matters  within  tbelr  own 
knowledge,  or  those  submitted  to  them  fortn- 
ally  in  the  preaenoe  of  the  partiea;  bat 
might  reject,  if  they  sew  lit,  evidence  so 
submitted,  and  Inform  themselves  from  any 
other  source,  aa  ezperb  who  were  at  last  to 
act  upon  tlieir  own  Judgment  Eally  t. 
Crawford,  S  WalL  TSfi,  700,  IB  L.  ed.  SBS, 
683;  Green  ft  C  Street  Paaa.  R.  Goi.  V. 
Moore,  64  Pa.  TO,  91;  Palmer  t.  Cbak, 
106  Mass.  373,  389;  California  Annual  Con- 
ference V.  Beits,  74  CaL  £87,  IS  Pac  839) 
Curry  v.  Lackey,  36  Mo.  30*. 

In  the  absenee  of  any  evidence  of  actual 
bad  faith,  we  do  not  hesitate  about  agreeing 
with  the  drcuit  eourt  of  appeals  in  the  eco- 
cluaion  that  there  was  no  such  miseondnot 
as  to  vitiate  the  valuation.  S 

*  3.  The  next  contention  is  that  tlie  ralna*  • 
tiou  includes  property  not  within  tlis  snl^ 
miesion,  and  which  the  dty  did  not  hate 
power  to  buy.  The  point  from  which  the 
water  was  taken  by  the  axisting  water  plant 
was  beyond  the  corporate  limits  of  O-nohL 
In  the  immediate  mlrariM  of  the  dty  there 
are  several  villagM  outside  tbe  corporate 
limits.  The  distributing  system  of  tbe  Oma- 
ha Water  Company  has,  from  time  to  time, 
been  extended  to  these  outlying  suburban 
towns.  It  is  now  said  that  the  appraisers 
have  valued  these  outlying  diatrlbuting  sys- 
tems as  a  part  of  the  plant  to  be  aequirad 
by  the  city  under  the  ordinance  electing  to 
purchase. 

Aa  to  the  power  of  the  city:  TIm  charter, 
I  61,  Lavn  of  Nebraska,  1887,  e.  10,  pro- 
vided for  the  eonetructlon  and  malntenana* 
of  waterworks,  "either  within  or  without  the 
corporate  limite  of  the  dty."  Titin  is  s*td 
to  only  allow  the  location  of  pumping  works 
or  sonres  of  snpply  outside  the  eity.    Tk» 
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■1^  doM  not  tharafora  object  to  rahtlng 
tbe  mpply  »tati(m  and  malm  «stuiduig  to 
tlM  ei^,  ■•  within  ths  ooDtsmpUt«d  pur- 
«haM.  Bnt  it  la  said  that  the  authority  ia 
Hmitad  to  a  dietributing  ejitem  wholly 
within  the  eorporata  limits.  Iliat  the  prl- 
maij  purpose  wse  to  mpply  the  people  of 
Omaha  with  water  for  publie  and  private 
piupoaee  ia  clear.  But  doea  that  forbid  that 
thoM  who  live  outtido  may  not  be  aUo  sup- 
plied  from  the  main  plant,  and,  if  neeei- 
•aij,  by  mch  ezteniioni,  not  ineonaietent 
with  tbe  primary  object,  aa  may  prove  do- 
■irable  ai  mborbe  grow  np  around  the  city  I 
These  power!  were  lapplemented  by  the 
Charter  of  1897  (Iaws  Neb.  1897,  a  10).  Un- 
der I  27  of  that  charter  it  wae  given,  anions 
other  thinsB,  "^wer  to  appropriate  any  wa- 
terworks B;.stem,  plant,  or  property  already 
constructed,  to  supply  the  dty  and  the  inhab- 
itanta  thereof  with  water,  or  any  part  there- 
of, whether  lying  within  said  city  or  io  part 
9  without  the  city,  and  within  10  mites  from 
g  the  corporate  limits  of  each  city,  Includiog  all 
■  reel  eetate.  buildlDge;*machinery,  pipes,  mains, 
hydrants,  bsains,  reservoirs,  and  all  appurte- 
nances reasonably  necessary  thereto,  and  a 
part  of  or  connected  with  said  system,  plant, 
or  property,  and  franchisee  to  own  and  op- 
erate the  same,  if  any."  This  was  again 
supplemented  by  tbe  act  of  1903,  chapter  12, 
providing  a  method  of  procedure  for  ac- 
quiring mnnieipal  water  planta  and  the  crea- 
tion of  a  water  board  for  their  control  and 
management,  being  the  act  under  which  the 
city  was  required  to  take  steps  to  acquire 
its  own  water  plant  system.  Again,  by  the 
Neb.  Oomp.  St.  of  1007,  chapter  12a,  it  b 
among  other  things,  provided  by  |  242,  that 
the  water  board  may  contract  with  any  mu- 
nicipality adjacent  to  said  dty  to  supply  such 
mnnicIpBlity  with  water  for  domeetic,  me- 
chanical, public,  or  Ore  purposes,— a  providon 
plainly  contemplating  just  such  a  condition 
U  would  ensue  it  the  city  ahould  acquire  the 
existing  system  of  works  with  a  distribut- 
ing system  extending  to  villages  adjacent 
Tbe  review  of  the  legislation  touching  the 
power  of  the  city,  and  the  conclusion  of  the 
drenit  court  of  appeals  from  that  legisla- 
tion, that  the  city  Iwd  the  power  to  acquire 
tbe  system  as  it  existed,  and  has  the  power 
to  operate  so  mucb  of  it  as  Is  intended  to 
supply  the  suburban  towns  sdjacent  which 
may  be  acquired,  is  full  and  satisfaetory, 
and  meets  our  approval. 

We  are  also  eatislied  with  the  conclusion 
of  tbe  circuit  court  of  appeals  that  the  ac- 
quisition of  the  system  aa  it  existed  at  the 
time  the  city  made  its  election  to  purchase 
was  within  the  contemplation  of  both  the 
elty  and  the  water  company,  and  that  the 
nUuaUon  of  the  i^stem  as  an  entirety  waa 
ttw  matter  which  the  appraisers  wet*  re- 


quired to  4o.  Wbat  «•  shall  say  upon  tUa 
point  will  support  onr  eonelusion  aa  to  tbe 
power  of  tbe  dty,  for  the  legislation  upon 
that  matter  must  be  read  in  the  light  of  tbe 
subject-matter  and  of  all  the  known  loeal 
oonditions.  The  most  weighty  fact  in  this 
oonnection  is,  that  the  system  was  one  single  e 
system,  having  a  common  source'of  supply  • 
and  common  main  connections  therewith. 
Its  dismemberment  Is  not  to  be  thought  of 
unless  it  is  clear  that  the  ordinsuce  ezereie- 
ing  ths  option  ia  so  plainly  limited  to  tha 
purchase  of  only  so  much  of  ttie  distrlbub' 
ing  system  as  lay  wholly  within  tbe  corp<^ 
rate  limits  as  to  admit  of  no  other  meaning 
A  presumption  against  dismemlKTment  iw 
not  overthrown  even  if  the  city  had  no  pow- 
er to  sell  water  to  people  or  municipalities 
beyond  its  limits.  If  these  outside  distrib- 
uting pipes  could  not  be  lawfully  ussd  by 
the  city  for  the  purpoee  for  which  the  water 
company  had  used  them,  it  does  not  follow 
that  a  contract  to  buy  would  he  thereby  any 
the  less  a  contract  to  buy  the  plant  as  a  unl< 
tary  system.  Aside  from  contract  obliga- 
tion which  may  pass  with  the  plant,  tbe  city 
might  cut  off  the  supply  of  water  to  sueb 
outlying  environs,  if  it  saw  St,  whether  it 
could  or  could  not  legally  supply  water 
through  the  distributing  pipes  which  bad 
theretofore  reached  them.  Certain  it  le  that 
as  the  several  towns  adjacent  had  no  souro* 
of  supply,  no  pumping  station  of  their  own, 
disint^ation  would  leave  the  water  wmd- 
pany  with  no  means  of  supplying  them  with 
water,  "Hie  distributing  pipes  underground 
would,  separated  from  ths  ownership  of  the 
pumping  station,  reservoir,  filling  or  set- 
tling basins,  necessarily  lose  much  of  the 
value  which  attached  to  them  aa  a  part  of 
a  going  plant. 

Ths  reservation  In  tbe  ordinance  under 
which  tlie  works  wers  eonstmstad  slMUld  b« 
read  and  interpreted  in  tbe  light  of  the  al- 
most certain  extension  of  the  plant  n  tbe 
expansion  and  growth  of  the  elty  might  de- 
mand. The  city,  at  the  time  the  ordinanca 
was  passed,  had  some  30,000  people.  When 
the  election  to  buy  the  plant  waa  made,  it 
hod,  approximately,  tour  times  ta  many. 
As  is  usual  in  respect  of  growing  cities, 
there  had  grown  up  around  It  groups  of  (, 
population,  which,  in  some  cases,  expanded  § 
into  semidependent  municipalities.* Connect-  * 
ed  by  continuous  streets  and  car  lines,  th^ 
made  one  large  community,  and  constituted 
greater  Omaha.  The  water  compaay,  aa 
was  obviouBly  expected  from  tbe  beginning, 
expanded  with  Omaha,  and  met  the  publio 
necessities  by  including  these  outside  popu- 
lations within  ita  distributing  system. 

Tbe  appraisers,  In  making  their  eatlmat* 
of  valuatim,  ineluded  (6S2,T1E.45  for  Um 
"going  vahUk"    This  separation  of  aa  eW 
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ment  «oiitr''>iiting  to  the  value  of  Mub  tan- 
gible part  was  done  beoMue  required  to  b* 
do&e  under  an  order  made  in  the  eironit 
court  in  a  suit  In  which  the  water  board  of 
the  eitj  of  Omaha  wat  oomplsinimt  and  the 
member!  of  the  board  of  approiMre  and  the 
water  company  were  defendanta.  The  ob- 
ject of  that  suit  waa  to  inatnict  the  ap- 
praioera  in  reepeot  to  the  mode  and  manner 
in  which  thejr  shonld  proceed.  An  order  re- 
sulted wliioh  required  the  board  to  report 
tbe  Bepaiate  elements  making  up  the  Agpe- 
gat«  value  of  the  plant. 

Tbe  option  to  purchate  azclnded  any  val- 
ue on  aeeoimt  of  unexpired  franchise;  but 
It  did  not  limit  the  value  to  the  bare  bonea 
of  the  plant,  ita  physical  properties,  lueh 
oa  its  lands,  its  maohinery,  its  water  pipes 
or  settling  reservoirs,  nor  to  what  It  would 
take  to  reproduee  each  of  its  physical  fea- 
tures. The  value,  in  equity  and  justice, 
must  include  whatever  is  contributed  by  the 
fact  of  the  connection  of  the  items  making 
a  complete  snd  operating  plant  The  dif- 
ference between  a  dead  plant  and  a  live  one 
is  a  real  value,  and  Is  independent  of  any 
franchiae  to  go  on,  or  any  mere  good  will 
as  between  such  a  plant  and  its  customera. 
That  kind  of  good  will,  as  suggested  In 
Willeox  T.  Consolidated  Oas  Oo.  212  U.  S. 
U,  S3  L.  ed.  3S2,  29  Sup.  Ct  Kep.  1S2,  is  of 
little  or  no  commercial  value  when  the  busi- 
ness is,  as  here,  a  natural  monopoly,  with 
whicb  the  customer  must  deal,  whether  he 
will  or  no.  That  there  is  a  difference  be- 
tween even  the  cost  of  duplication,  less  de- 
ft preciation,  of  the  elements  making  up  tbe 
'  water  company  plant,  and  the* commercial 
value  of  the  business  as  a  going  concern,  is 
eridenL  Such  on  allowance  was  upheld  In 
National  Waterworks  Oo.  v.  Kansas  City, 
27  LJLA.  827,  10  C.  C.  A.  863,  27  U.  B. 
App.  166,  62  Fed.  803,  where  the  opinion 
was  by  Mr.  Justice  Brewer.  We  can  add 
nothing  to  the  reasoning  of  the  learned 
justice,  and  shall  not  try  to.  That  case  has 
been  approved  and  followed  In  Glouces- 
ter Water  Supply  Co.  v.  Gloucester,  17B 
Mass.  365,  00  N.  C  977,  and  Norwich 
Gas  &  Electric  Co.  v.  Norwich,  T6  Conn. 
Sefi,  E7  Atl.  740.  No  such  question  was  eon- 
sldered  in  either  Knoxville  t.  Knoxville  Wa- 
ter Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup. 
Ct  Rep.  148,  or  in  Willeox  v.  Consolidated 
Qss  Co.  supra.  Both  eases  were  rate  cases, 
and  did  not  concern  tbe  ascertainment  of 
value  under  contracts  of  sale. 

Aside  from  the  errors  pointed  out  In  the 
petition  for  the  writ  of  certiorari,  counsel 
have  suggested  certain  difficulties  before  a 
final  decree,  which  are  not  disposed  of  In 
the  ofdnion  or  decree  of  the  circuit  court  of 
appeals.  The  circuit  court  had  dinnissed 
fiw  MIL    The  circuit  court  of  appeals  con- 


sidered and  dedded  all  of  the  large  que** 
tions  which  were  involved  under  the  bil^ 
but  did  not  direct  the  precise  form  of  th» 
decree  which  the  circuit  eourt  should  enter, 
and  remanded  the  case  with  directions  to 
reverse  tbe  decree  dismissing  the  bill,  and 
to  proceed  in  accordance  with  the  opinion. 
Eeferring  to  certain  matters  left  open,  th« 
court,  in  its  opinion,  said: 

"In  a  transaction  of  this  magnitude  there 
will  always  be  encountered  minor  obstaclea 
that  will  readily  yield  to  business  methods. 
What  the  parties  cannot  agree  upon,  tbft 
trial  court  has  full  power  to  determine  a«> 
cording  to  principles  of  right  and  justle^ 
We  refer  here  to  such  contentions  as  that 
there  ore  two  or  three  properties  in  tha 
city  of  Omaha  belonging  to  the  company, 
hut  not  needed  in  the  business,  and  also  that 
there  are  supposed  defects  in  Its  Utle  to 
other  properties.  The  latter  are  not  of  gr«at 
importance  in  eompariton  with  the  magni- 
tude  of  the  entire  system.  The  property  o 
not  needed  wos'appraised  separately  snd  it  ? 
can  be  excluded  from  the  sale,  and  the  trial 
court  can  determine  whether  the  title  tv 
other  properties  is  defectivsL  It  is  not  nee- 
essary  that  the  title  of  the  eompany  to  all 
the  lands  upon  which  its  works  are  built 
or  through  which  Its  pipes  are  laid  should 
be  a  fee  simple,  perfect  in  every  particular 
and  subject  to  no  critidsm.  An  irreToeabla 
license,  for  instance,  would  be  sufllclait,  or 
a  title  based  upon  prescription.  If,  how- 
ever, there  should  be  found  substantial  de- 
fects, opportunify  should  be  given  the  com- 
pany to  remedy  themj  and  if  it  is  unable 
to  do  so,  the  parts  Of  the  property  so  cii^ 
cumstanced  can  be  valued  and  the  purchase 
price  abated  accordingly.  It  would  be  ex- 
pressing too  narrow  a  view  to  soy  that  an 
appraisal  of  a  great  system  of  waterworka 
under  a  contract  of  purchase  must  fail  be- 
cause the  title  to  a  small  part^  not  vital  ta 
the  int«^ity  of  the  system,  was  afterwarda 
found  to  be  defective.  That  the  deed  ten- 
dered by  the  company  was  not  snch  as  tha 
city  was  required  to  take  Is  inunateriaL  It 
is  sufficient  that  the  company  was  able, 
ready,  and  willing  to  do  what  might  law^ 
fully  be  required  of  it  At  some  time  dar- 
ing the  progress  of  the  cause  in  tbe  trial 
court,  the  trustees  of  the  mortgagca  should 
be  made  parties,  to  the  end  that  the  precise 
amount  of  outstanding  bonds  may  be  as- 
certained and  paid,  and  the  liens  discharged 
concurrently  with  payment  by  the  elfy  of 
the  purchase  price.  Doubtless  the  company 
will  have  to  use  the  proceeds  of  sale  fa 
paying  it*  mortgage  indebtedness.  Or,  If  aa 
arrangement  ia  desired,  snch  as  was  mada 
in  the  Kansas  Qtj  ease,  whereby  the  mort 
gages  are  assumed  by  the  titj,  and  the  com- 
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•way  releaaed  from  H«MHty,  Uh  preienoe  In  r  tera*  ImpoBed"  prior  to  tkt  talcing  effert 
tt.  c«e  of  the  tr»t««  «nld  fadUt»t«  It   of  that  «ct.  although  the  tertatort  d«tt 

■uB  U-—  I , —  .t ^  ^^j  prior  to  Bucn  dSite 

.   Hbt.   Btat   I   13,   U.   " 


"The  decTM  ii  rarcrved  and  the  eat 
TMnanded  with  direction  to  proceed  to  de- 
•TM  In  MWrdauea  with  the  views  exprened 
o  in  this  opinion." 

g  We  do  not  feel  onreelves  under  any  obU- 
■  gation  to  do^more  than  to  hold  that  we  find 
no  error  in  the  decree  of  the  CSrcnit  Court 
of  Appeali,  and  to  remand  the  oa«e  to  the 
Circuit  Court,  to  be  proceeded  with  aeoord- 
tiigly. 
AJBrmed. 

(tu  V.  8.  »».) 
HENKT  L.  HERTZ,  Colleotor,  ate, 

GORDON  O.  WOODMAN  et  aL 
CbriiTS  (i  90*)  — Stui  DnnBit— Dibore- 

1.  Whether  or  not  the  role  of  ttor*  ie- 
€i*i»  ahall  be  followed  or  departed  from  le 
a   question    entlreiy   within   the   discrcUon 
of  the  court  when  called  upon  to  conitder 
question  oDce  decided. 

[Bd.  Note.— For  other  cbkh.  see  Courta.  Oest 
Dli.  i  at;    Dec  DIs.  |  M.*] 

CouBTS  (I  384*}— Cases  Cebtiited— Pio- 
Fsmr  OF  Question— 3TAHE  Decisis. 
S.  AfflrmanceB  In  the  Federal  Supreme 
Court,  upon  equal  division  of  opinion,  of 
rulings  of  the  circuit  courta  of  appeals 
^^nst  the  I^ali^  of  a  ta^  are  not  soeh 
authoritative  determinations  of  the  ques- 
tion aa  to  preclude  one  of  the  latter  courts, 
when  called  upon  again  to  consider  the 
question,  and  nnding  a  decision  of  anotlur 
circuit  court  of  appeals  opposed,  from  cer- 
tifying such  question  to  the  Supreme  Court 
for  domination. 

[Hd,  Note.— For  otbar  euw,  M*  OonrtA  Oeat 
Die  I  ion  :    Dec.  DIE.  |  IM.*] 

CouBTB   (S   M*)~'Stabb  DEoima— AiriBH 

ANCS  By  Divided  Coubt. 

S.  An  affirmance  in  the  Federal  Supremt 
Court  upon  equal  division  of  opinion  is  not 
•n  authority  for  the  determination  of  other 
eases,  either  in  that  court  or  in  the  inferi- 
or Federal  courts. 

FBd.  Note. — For  otber  caaes,  see  Ooorti,  Cent. 
Dfl-  i  US:    Dec  DIS.  I  M.-l 

Ihtibhai.  Revenue  (|  S*)  —  IiiHEBiTAjf ok 
Tax— Repeal— Sa  vino  Glavbk. 
4.  The  Inheritance  tax  imposed  by  the 
war  rerenue  act  of  June  13,  IBQS  (SO  Stat, 
at  L.  404,  465.  chap.  44S,  U.  &.  Comp,  Stat 
leoi,  pp.  2307,  2308},  I  29,  although  not 
"due  and  payable"  under  J  30  of  that  act, 
R"  amended  by  the  act  of  March  2,  IBOl 
(SI  Stat,  at  L.  S48,  chap,  808,  U.  8.  Comp. 
Stat  l&Ol.  p.  2308),  t  11,  until  one  year 
after  the  death  of  the  testator,  must  be 
deemed  to  have  beoome  an  obligation  Im. 
mediately  upon  the  passing  by  death  of  a 
vested  riffht  to  tbe  present  poeaesaion  or 
enjoyment  of  a  Iega<7  or  distributive  share, 
•0  as  to  be  within  the  saving  clause  of  the 
repealing  act  of  April  12,  1908  (S2  6Ut 
•t  L.  07,  chap.  SOO,  U.  S.  Comp.  Stat  Supp. 
IMS,  pp.  S7S,  878,  878),  |  8,  pnaerriiig  b1 


Comp.  Stat  1901,  p.  8,  providing  that  the 
epeal  of  any  statat*  shall  not  have  the 
i^ct  to  release  or  extinguish  anv  penalty, 

forfeiture,  or  liability  Ineoried  tlwreundei, 

unless  tlie  repealing  act  shall  expressly  so 

provide. 

[m.  Kirte.-For  otter  oSMS,  we  .mtT?!} 
Sevuiu,  Cuit.  DU.  H  11.  U:    o*^  D>«-  1  ^'1 

[No.  840.] 

Argued  April  2B,  28,  1010.     Dwdded  Maj 
SI.  IttlO. 

ON  A  CERTIFOATB  from  the  Unitad 
States  Cirmilt  Court  of  Appeals  for 
the  Seventh  Circuit,  presenting  the  question 
whether  a  legacy  is  exempt  from  the  Fed- 
eral inheritanoe  tax  where  the  testator  died 
less  than  one  year  prior  to  the  date  when 
the  repealing  act  took  effect  Answered  in 
the  negative. 

The  facts  are  stated  in  the  opinion. 

Solicitor  Oeneral   Bowera   for  the  eol- 

Meaira.  H.  T.  Nowcomb,  Edward  IiMI- 
terbach,  and  Underwood  k  Smysar  tor 
Woodman  et  aL 

9 

*Mr.  Jnttiee  Imrton  delivered  the  o^n-  ■ 
ion  of  the  court: 

This  case  comes  to  this  eonrt  npon  a  eer- 
Ufieate  under  g  8  of  the  Bet  Of  I8DI  [28 
Stat  at  L.  628,  chap.  S17,  n.  8.  Comp.  Stat 
1901,  p.  649],  ereatlng  circuit  courts  of  ap- 
peals. The  action  in  the  circuit  court  was 
one  by  the  executor  and  legatees  nnder  the 
will  of  James  F.  Woodman,  to  recover  an 
amount  of  money  which  had  been  paid,  un- 
der protest,  as  a  tax  upon  li^acies  under  the 
will  of  the  testator,  by  virtue  of  S9  29  and 
BO  of  the  act  of  June  13,  1898  [30  SUt.  at 
L.  464,  465,  chap.  448,  U.  &  Comp.  SUt 
1901,  pp.  2307,  230S],  and  amendments, 
known  as  the  war  revenue  act 

Tbe  facts  oertified  are;  That  Woodman 
died  at  Chicago,  March  15,  1902,  leaving  a 
will,  which  was  there  duly  probated  on  May 
S,  1S02,  and  that  the  Illinois  Trust  ft  Bav^ 
ings  Bank  qualified  as  executor.  The  clear 
value  of  legacies  payable  under  the  will  to 
the  defendants  in  error  wai  CI66.250.  On 
January  17,  190G,  and  before  tbe  payment 
of  these  legacies,  the  collector  claimed  and 
collected,  as  the  amount  of  du^  and  tax 
due  and  payable  upon  said  legacies,  nnder 
the  act  of  Congress  before  mentioned,  the 
sum  of  $2,812.49.  After  stating  the  facta, 
substantially  aa  above,  the  eartifleate  oour 
eludes  as  follows: 

'^pon  Un  toregotng  faeta  the  qnestlon 
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of  Imt  ooBeemliif  whlah  tUa  oaort  d««ii«* 

the  initnutlon  Mid  wlTioe  of  tht  Supreme 

Court  U  tbiat     DoM  th*  fut  th&t  tha  toa- 

M  tiitor    diM   within    one   ymx    immedUtel; 

Jj  prior  to  the  taking  effect  of  Uw  lepwling 

"  act  of  April  12  1I»S*([32  Stat  at  L  BT, 

ehap.  eoo]  V.  8.  Oomp.  Stat  Supp.  1908,  p. 

8TS,  U.  &  Oomp.  SUt.  Supp.  1909,  p.  676), 

relieve    from    taxation    l^^aoiea    otherwiae 

taxable  under  f)  29  and  80  of  the  aet  of 

June   18,   1808,  aa   amended   by   the   act  of 

March  S,  1001  [31  Stat,  at  L.  940-918,  chap. 

806,    U.    &    Oomp.    Stat    1901,    pp.    £307, 

8309] r 

The  form  of  thii  certifloate  haa  been  eritl- 
eiied,  but  we  think  it  luffloiently  states 
both  the  queatioB  and  the  desire  of  th^t 
«ouii  for  the  Initruction  of  thia  court  that 
it  may  make  a  proper  decialon.  It  oou' 
forma  in  aubatance  with  the  atatute,  and 
Itnda  prwedenta  in  a  number  of  inataaeea 
in  matter  of  form.  Eelwig  y.  United  Btatea, 
ISB  U.  S.  606,  47  L.  ed.  014,  S3  Sup.  Ct 
Kep.  427)  United  SUtes  t.  Pridgwin,  15S 
U.  B.  48,  SB  L.  ed.  631,  14  Sup.  Ct  Rep. 
740;  United  State*  t.  Jn  Toy,  198  U.  B. 
£E3,  49  L.  ed.  1040,  26  Sup.  Ct  Bep.  S44. 

It  ia  alao  urged  that  the  circuit  court  of 
^ipeals  for  the  aerenth  circuit  la  precluded 
from  reqneating  tha  instruction  of  thfa 
oonrt,  because  It  had  In  two  oaaes  thereto- 
for*  decided  the  very  queation  now  certified. 
United  States  t.  Marion  Trust  Co.  74  C.  a 
A.  480, 148  Fed.  301 ;  United  States  t.  Steph- 
enson, not  yet  reported.  In  both  caaes  the 
decision  waa  sdverae  to  the  contention  of 
the  Unitttl  States.  The  flrat  was  affirmed 
by  this  court  without  opinion,  by  aa  evenly 
divided  eonrt  (208  U.  S.  694,  SI  L.  ed.  "' 
ST  Sup,  Ct  Bep.  783)  ;  and,  in  the  seoond, 
an  application  by  the  United  States  for  a 
writ  of  certiorari  waa  denied  1212  U.  8. 
57E,G3L.ed.SG0,  2B8up.  Ct  Bep.  682).  It 
la  further  contended  that.  If  not  coaelnded 
by  ita  own  decisions.  It  was  bound  to  fol- 
low the  judgments  of  this  court  in  Bidman 
T.  Tilghmao,  affirming  the  judgment  of  the 
•ircuit  court  of  appeals  of  the  second  circuit, 
reported  In  60  a  C.  A.  13S,  130  Fed.  141, 
the  afiirmauee  by  thla  court  being  reported 
Id  203  U.  S.  680,  61  L.  ed.  326,  27  Sup.  Ct 
Kep.  779,  and  aimil&r  judgments  of  affirm- 
ance in  McCoBch  v.  Philadelphia  Trust,  S. 
D.  *  Ins.  Co.  73  C.  C.  A.  610,  142  Fed. 
120,  and  20S  U.  S.  630.  61  L.  ed.  921,  27  Bup. 
Ct  Rep.  783,  and  United  Statea  t.  Marion 
Truat  Co.  supra. 

All  of  these  easea  were  afflrmsnees  by 

equally  divided  court  of  the  judgments  of 

the  court  below  tn  favor  of  the  legatee' 

diatribnteea  who  had  aued  to  recover  taxea 

^  paid   upon   legaelea   or   sfaarea   which   had 

J*  paaaed   to  the   plalntlfh   within   one  year 

>   after  the  death  of  the  t«>Ut(ir*or  IntesUt*, 


the  aevaral  lower  conrta  havliif  ruled  that 
Uie  tax  had  not  bees  aaved,  beeansa  it  was 
not  due  and  payable  at  the  time  irf  tb*  r» 
peal  of  the  act  undar  wliieh  tha  tax  waa 
claimed. 

The  circuit  conrt  of  appeals  wms  ebvfr 
ously  not  bound  to  follow  it*  own  pritv  da- 
Tha  mla  of  store  dwiaij,  tbon^ 
one  tending  to  eonaiatency  and  unilormilf 
of  decision,  ia  not  inflexible.  Whetlier  11 
ahftll  be  followed  or  departed  from  ia  » 
question  entirely  within  the  diaoretion  of 
the  court,  which  is  again  called  upon  to 
consider  a  question  once  decided.  The  oonrt 
below,  in  this  inatanoe,  when  called  upon  ta 
reconsider  its  former  eonstmetion  of  tba 
inheritance  tax  act,  found  itself  confronted 
by  the  fact  th*t  this  court  had  been  equally 
divided  in  opinion  aa  to  tha  proper  Inter- 
pretation of  the  aet,  and  for  that  reason 
alone  obliged  to  affirm  the  mling  of  that 
and  other  oourts  againat  the  l^ali^  of  the 
tax  which  had  been  collected.  If  ttia  de- 
cision of  the  court  under  review  had 
been  In  favor  of  the  legalify  of  the  tax, 
an  afOrmanee  must  likeviae  have  resulted 
from  an  equal  division.  That  court  alao 
fonnd  that  ita  own  former  view  of  the  aol 
had  not  been  satisfaetot;  to  tha  olronlt 
court  of  appeals  for  the  d^hth  eircni^ 
which  court  had  decided  contrariwise  ia 
Westhua  v.  Union  Trust  Co.  90  C.  a  A. 
441,  104  Fed.  795.  In  aueh  circnmstaneea 
the  court  below  was  not  only  free  to  regard 
the  queatioo  aa  one  open  for  detemuoa- 
tion,  but  one  which  might  well  be  certified 
to  this  court,  that  the  queatlon  of  law  which 
had  never  been  authoritatively  decided  hj 
this  court  might  be  so  determined  t^  an 
instruction  aa  to  how  It  should  derids  tha 
matter  when  thna  presented  for  reoonaiderap 

When  this  court,  in  the  exercise  of  Ita 
appellate  powers,  is  called  upon  to  daeida 
whether  that  which  haa  been   done   in  tha 
tower  court  ahall  be  reversed  or  affirmed. 
It  ia  obvious  that  that  which  haa  been  dona  ^ 
must  stand  unless  reversed  by  the  aSnn»-  ^ 
tive  actlui  of  a  majority.     It  haa'thera-  7 
fore  been  the  invariable  practice  to  afflrm, 
without   opinion,   any   judgment   or   decrea 
which  is  not  decided  to  be  erroneona  bj  a 
majority  of  the  court  sitting  in  the  canae. 
The  earliest  precedent  is  that  of  Etting  v. 
Bank  of  United  States,  11  Wheat  69,  78,  9 
L.  ed.  419,  423.    Chief  Justiee  Marahall  s^d 
at  the  coDchuion  of  the  opinion: 

"In  the  vary  elaborate  arguments  whidi 
have  been  made  at  the  bar,  aeveral  eaaea 
have  been  cited  whieh  have  been  attentif»- 
ly  considered.  No  attempt  will  be  made  ta 
analyze  them,  or  to  dedde  on  their  applica- 
tion to  the  caae  before  Bi,besanse  the  judges 
are    divided  "      ~ 
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the  prineiplM  of  Ikw  whieh  hava  been  mr- 
gued  euinot  be  aettled:  but  the  judgment 
k  efflrmed,  the  emrt  being  dirided  in  opin- 
ion upon  it." 

Id  Durent  t.  EaMZ  Oob  7  Wall.  lOT,  110, 
IS  L.  ed.  154,  IH,  Mr.  Jnetlea  Field,  for 
this  oonrt,  eaid,  in  reipeet  of  tbe  etTeet  of 
tbe  effirmanoe  bj  a  divided  eourt: 

"There  ii  nothing  in  tbe  fact  that  the 
judge*  of  thia  court  were  divided  in  opin- 
ion upon  the  queatlon  whether  the  decree 
ahoold  be  reveried  or  not,  and,  therefore, 
ordered  an  affirmance  of  the  decree  of  tbe 
wort  belov.  The  judgment  of  Eifflnnance 
wma  the  judgment  of  the  enUre  court.  The 
dlviMOQ  of  opinion  between  the  Judgee  waa 
the  reaeoD  for  the  entry  of  that  judgment; 
bnt  the  reaeon  ia  no  part  of  the  judgment 
itaeU." 

To  the  lame  effect  are  Weathna  t.  Union 
Truat  Co.  94  C.  C  A.  95,  168  Fed.  617; 
Hartman  v.  Qreeuhow,  102  U.  8.  67!,  676, 
M  L,  ed.  S71,  273.  A  different  rule  eeema 
to  have  been  lanettoned  In  the  English 
eonrta.  Catberwood  v.  Caalon,  13  Meea.  ft 
W.  161;  Beamiah  v.  Baamiah,  9  E.  L.  Cat. 
174. 

Under  the  preeedenti  of  this  eourt,  and, 
u  aeemi  jnatifled  l:^  reaaon  aa  well  aa 
hj  authority,  an  affirmance  I7  aa  equal- 
fy  divided  court  is,  aa  between  the  par- 
tiea,  a  eoualuaire  determination  and  ad- 
JndleaUon  of  the  matter  adjudged;  bnt  the 
p  prindptaa  of  Uw  Involved  not  having  been 
U  agreed  upon  bj  a  majoritj  of  the  eourt 
t  titting* prevents  the  caae  from  becoming  an 
authority  for  the  determination  of  other 
eseea,  either  in  thii  or  in  Inferior  eourta. 
The  afflrmanee  by  a  divided  court  in  the 
•eeond  cmee  abowe  tliie,  for  if  it  waa  not 
M^  the  second  equal  division  could  not  have 
happened,  for  Qia  caae  would  have  been 
eontrolled  by  the  flnt  equal  dlvialon. 

We  aball  therefore  proceed  to  determine 
the  qnaitlon  of  law  presented  by  the  cer- 
tlSeate  of  tlie  circuit  court  of  appeala,  feel- 
ing free  to  dedde  it  aa  our  jodgmenta  may 
dictate. 

The  statutea  involved  and  requiring  eon- 
aideration  are  the  29th  aeetlon  of  the  act 
•f  June  13,  1898  (30  Stat,  at  L.  464,  chap. 
448,  V.  8.  Oomp.  Stat.  1961,  p.  2307);  the 
tOth  aectlMi  of  the  same  aet,  aa  amended 
by  I  II  of  the  act  of  March  2,  1901  (31 
Etat.  at  L.  948,  chap.  SOS,  U.  S.  Comp.  SUt. 
1901,  p.  2308),  and  gS  7,  8,  and  II  of  the 
act  of  April  12,  1902  (3S  Btat.  at  L.  97 
•t  ieq.,  chap.  600,  U.  S.  Comp.  Stat.  Supp. 
1909,  pp.  875,  876,  878).  Bo  much  of  the 
aeetlon*  referred  to  a*   ia   material   to  the 


WOODMAN.  OSt » 

*  The  7th  •aetka  of  the  aet  of  AprQ  1%? 
1902,  whieh  aei  wa  ahall  hereafter  refer  %a 
*«  the  repealing  aet,  did  not  go  into  eBeot 
until  July  1,  1902.  That  aeetim  explicitly 
repealed  |  BS  of  the  aet  of  June  13,  1808, 
which  was  the  only  aection  imposing  a  tax 
upon  inheritance*,  and  the  only  authority 
for  the  tmx  collected  from  the  defendanta 
In  error.  The  claim  of  the  United  Statea 
waa  and  I*  that,  a*  the  taetator's  death  oe- 
curred  prior  to  July  1,  1902,  the  tax  de- 
manded had  been  imposed  aa  an  obligation 
before  the  repeal  of  the  taxing  aeetion,  and  rt 
thst'the  liability  thus  Impoaad  wa*  saved  • 
by  the  Sth  sectiMi  of  tbe  repealing  aet. 
For  eonvenbnoe  that  aeetiMi  ia  here  agaU 
set  out I 

"See.  S.  That  all  taxes  or  dntie*  Imposed 
by  aeetion  twenty-nine  of  the  aet  (rf  Jun* 
thirteenth,  eighteen  hundred  and  ninety* 
eight,  and  amendmenta  thereof,  prior  to  the 
taking  effect  of  this  act,  ihall  be  subject, 
as  to  Hen,  efaarp,  oollectton,  and  otherwise, 
to  the  provision*  of  aeetion  thirty  of  said 
aet  of  Jime  thirteenth,  eighteen  hundred 
and  ninety-eight,  and  amendmenta  thereof, 
which   are   hereby   eontinoed   ia   forae,  aa 

Tbe  qtwation  for  solution  mnit  therefra* 
turn  upon  the  inquiry  whether  the  tax  in 
qneetioa  had  baea  Impoaed  prior  to  Um 
going  into  effeet  at  the  repealing  aet  within 
the  Intent  and  eSeot  of  the  saving  ^we 
Juet  set  out. 

There  are  eaae*  wUeb  go  eo  far  aa  to 
■ay  that  the  tfaqnalilled  rapeaJ  of  a  law 
aa  effectually  daatroys  ligbta  and  IlahilltiM 
dependent  upon  it,  not  past  and  conduded, 
a*  if  the  statuta  had  never  existed.  It  is. 
however,  putting  it  strongly  enough  to  say 
that  an  naqualifled  repeal  operatee  to  de- 
stroy inchoate  righta,  as  a  raleaaa  of  imper- 
fect obligations,  and  aa  a  remission  of 
penaltiee  and  forfeitures  dependent  npoa 
tbe  destroyed  etatute.  United  8tat«  v. 
Relsiager,  128  U.  S.  398,  SS  I*  ed.  480,  S 
Sup.  Ct.  Re^  99;  Curtis  v.  I^avltt,  IB  N. 
T.  9,  IGS,  et  seq.;  Belvidere  v.  Wairea  R. 
Go.  84  N.  J.  L.  108;  1  Lewis's  Sutherland, 
Stat.  Constr.  ||  288  et  seq. 

There  has  been  a  marked  tpgislative  trend 
in  the  direction  of  eaeaping  from  the  serious 
consequence  sometimes  Incident  to  this  com- 
mon-law rule  of  constrnction,  indicated  by 
general  statutes  saving  Uabilitiea,  penalties, 
and  forfeitures  incurred  under  repeeted  stat- 
utes. Such  a  general  statuta  was  passed' by 
Congreaa  in  1871  (chap.  71,  16  Stat,  at  L. 
431,  U.  a.  Comp.  Stat.  1901,  p.  6),  the  4th 
section  of  which  was  carried  into  the  revi* 


present  question  is  aet  out  in  the  margln.f  i  slon  of  1878,  and  is  now  in  tares  ae  |  IS, 


■teeeUon  £1 
Ii  ■•  followai 
"That  wy  panoa 


of  the  aet  of  June  18,  ISfS,  I  charge 
r  peraoM  having  in    uti* 


r  trust,  aa  admlnisttftton,  execu- 

tnuteea,   any   legaden  or  dlstrib- 

aharaa  artsbig  ban  rtrtn—l  property. 
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B«nr.  SUt.  (U.  B.  Comp.  Btat.  1901,  p.  6). 
I.  ThAt  sMtion  rekdfl  <J  foDowB: 
Jj      "The  repeal  of  anj  Btatuto  slull  sot  haTe 
■   the  effect  to*releue  or  extinguuh  ui;  pen- 
alt}',  forfeiture,  or  liability  iucnrred  under 
mull  ftatute,  niUess  the  repealing  act  ahall 
■o  ezpresBly  proride;  and  such  etatut«  ahall 
ht  treated  aj  atitl  remaining  in  foroe  for  the 
purpose  of  nutaining  taj  proper  action  or 
proMcution    for    the   enforcement  of   luch 
penalty,  forfeiture,  or  liability," 

This  prOTision  has  been  upheld  by  this 
eonrt  as  a  rule  of  construction  applicable, 
when  not  otbenriH  provided,  ae  a  general 
Mving  clauM,  to  be  read  and  conitnied  a« 
a  part  of  all  Bubaequent  repealing  atatutes, 
in  order  to  give  effect  to  the  will  and  intent 
of  Congreaa.  United  States  v.  Reisinger, 
1S8  U.  B.  30S,  88  L.  ed.  4S0,  9  Sup.  Ct.  Bep. 
H;  Great  Northern  B.  Co.  t.  United  States, 
308  U.  S.  4G2,  62  L.  ed.  567,  28  Sup.  Ct. 
Bep.  318. 

in  the  laat  case  dted  the  court  said  of 
this  section  that — 

"Am  the  section  of  the  Revised  Statutes 
In  queation  has  <Kily  the  force  of  a  statute, 
it*  proviaiona  cannot  justify  a  disregard  of 
the  will  of  Congress  as  manifested  either 
expressly  or  by  Dooesaary  implication  in  a 
•lAsaquent   anaotment.     But   whUe  this   is 

where  the  whole  amount  of  such  personal 
property  as  aforesaid  shall  exceed  the  sum  of 
ten  thousand  dollars  In  actual  value,  passing, 
after  the  passage  of  this  act,  frmn  any  person 
poesessed  ot  snch  property,  either  by  will  or 
bf  the  intestate  laws  of  any  state  or  ter- 
ritory, or  any  personal  property  or  interest 
therein,  transferred  by  deed,  grant,  bar- 
gain, sale,  or  gift,  made  or  intended  to  take 


effect  in  posseSBlon  or  enjoyment  after  the 

■ r  DaKainor,  to  any 

r  persona,  or  to  any  body  or  bodies. 


death  of  the  grantor  e 


politic  or  corporate,  in  trust  or  otherwise, 
riiall  be,  and  heret^  are,  made  subject  to 
a  dufy  or  tax,  to  be  paid  to  the  United 
States,  as  follows,  that  is  to  say;  .  .  ," 
SO  But  at  L.  404,  chap.  448,  U.  8.  Comp. 
BUt.  1001,  p.  E307. 

So  much  of  g  30  of  the  act  of  June  13, 
189S,  as  amended  by  |  11  of  the  act  of 
Uareh  S,  1901,  as  is  material,  reads: 

*^liat  the  tax  or  duly  aforesaid  shall  be 
due  and  payable  in  one  vear  after  the  death 
of  the   testator,   and   shall   be   a   lion   and 
eharge  upon  the  proper^  of  evei;   person 
«  who  may  die  as  aforesaid  for  twenty  years, 
Jj  or  until  the  same  shall,  within  that  period, 
•  be  duly  paid  to  and* discharged  by  the  Unit- 
ed Stated;   and  every  executor,  administra- 
r   trustee   having  in   charge   or  tnut 


to  the  ootlector  or  deputy  collector  of  the 
district  where  the  deceased  grantor  or  bar- 
gainor last  resided  within  thirty  days  after 
he  shall  have  taken  charge  of  such  trust, 
•nd  every  ..executor,  administrator,  or  trus- 
ts^ bito*  pajncnt  and  diatribottoi  to  the 


true,  the  provisions  of  |  IB  are  to  be  treated 
as  if  incorporated  in  and  as  a  part  of  sub- 
sequent enactments,  and  therefore,  under 
the  general  prindplea  of  construction  re- 
quiring, if  possible,  that  affect  be  given  ta 
all  the  parts  of  a  law,  the  section  must  bt 
enforced  unless,  either  by  express  declara- 
tion or  neeessary  implication,  arising  from 
the  terms  of  the  law,  as  a  whole,  it  results 
that  the  legislative  mind  will  be  set  at 
nau^t  by  giving  effect  to  the  provisions  of 
S  13.  For  the  sake  of  brevity  we  do  not 
stop  to  refer  to  the  many  cases  from  state 
courts  of  last  resort,  dealing  with  the  opera- 
tion of  general  state  statutes  like  unto  1 19, 
Rev.  Stat.,  because  we  think  the  views  just 
stated  are  obvious  and  their  correctness  is 
established  by  a  prior  decision  of  this  eooit 
concerning  that  section.  United  States  v. 
ReUinger,  128  U.  8.  398,  32  U  ed.  480,  9 
Sup.  Ct.  Rep.  93."  , 

This  section  is  not  alone  applicable  to  ■ 
penalties  and* forfeitures  under  penal  stat-  • 
utes.  It  extends  as  well  to  "liabilities,"  and 
a  liability  or  obligaticn  to  pay  a  tax  im- 
posed under  a  repealed  statute  is  not  only 
within  the  letter,  but  the  spirit  and  purpose, 
of  the  provision.  Theretoie  we  must  take 
that  general  saving  clause  into  consideration 
as  a  part  of  the  legislation  involved  in  the 

lw>tees,  or  any  parties  entitled  to  beneficial 
interest  therein^  shall  pay  to  the  collector 
or  deputy  collector  of  the  district  of  whi^ 
the  deceaaed  person  was  a  resident,  or  ill 
which  the  property  was  located  in  case  of 
nonresidents,  the  amount  of  the  duty  or 
tax  assessed  upon  such  legacy  or  distrib- 
utive share,"  etc. 

Sections  T,  8,  and  11  of  the  act  of  April 
12,  1902,  are  as  follows: 

"Sea.  7.  ^niat  section  four  of  said  act  of 
March  second,  nineteen  hundred  and  on^ 
and  sections,  six,  twelve  eighteen,  twen^, 
twenty-one,  twenty-two,  twenty-thriBe,  twen- 
ty-four, twenty-five.  Schedule  A,  Schedule  B, 
sections  twenty-seven,  twenty -eisht,  and 
twenty-nine  of  the  act  of  Jnne  thirteenth, 
eighteen  hundred  and  ninety-eight,  and  all 
amendments  of  said  sections  and  schedules, 
be,  and  the  same  are  hereby,  repealed. 

"Sec.  8.  That  all  taxes  or  duties  Imposed 
W  section  twenty-nine  of  the  act  of  June 
thirteenth,  eighteen  hundred  and  nlne^> 
eight,  and  amendments  thereof,  prior  to  the 
taking  effect  of  this  act,  shall  be  subject 
as  to  lien,  charge,  ooUection,  and  otherwise, 
to  the  provisions  of  section  thirty  of  said 
act  of  Jnne  thirteenth,  eighteen  hundred 
and  ninety-eight,  and  amendments  thereof, 
which  are  hereby  continued  in  force,  as  fol- 

"See.  11.  That  this  act,  except  as  other- 
wise speciallj  provided  for  in  the  preceding 
section,  shall  take  effect  July  first,  ninete^i 
hundred  and  two."  32  Btat  at  L.  pp.  OT-M, 
chap.  SOO,  U.  B.  Oomp.  Stat  Bnpp.  ISM,  Mb 
87a,  878.  87a. 
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det«raiiiAtlon  of  wlwthar  a  "aisbilitT"  Iwd 
bMQ  Incurred  by  the  frnposition  of  ft  Uz 
prior  to  the  act  th&t  dtttroyad  tb«  Uv 
mder  which  It  had  bean  Imposed. 

The  repealing  act  hare  inrolved  includes 
a  laTing  clauia,  and  if  it  neeeMarily,  or  by 
dear  implication,  conflict!  nith  the  general 
rale  declared  in  |  18,  the  lateat  eipreiiion 
of  the  legislative  will  must  prerail.  In  the 
eaae  of  Great  Northern  R.  Co.  t.  Doited 
Btatea,  cited  above,  the  question  waa  wheth- 
«r  the  sa.ving  olanse  in  the  Hepburn  act  was 
■o  plainly  in  conflict  wltli  the  rnle  of  eon- 
struction  found  in  {  18  as  to  limit  the 
Betione  or  liabilities  saved  to  those  enu- 
merated therein;  but  the  eourt  held  that, 
aa  the  later  clause  applied  to  remedies  and 
procedure,  it  was  not,  by  implication.  In 
eonfliot  with  the  general  provision  of  S  IS, 
which  saved  penalties,  forfeitures,  and  lia- 
bUitiea.    208  U.  8.  466,  467. 

The  signiflcance  of  |  13  is  therefore  this: 
That  if,  prior  to  the  repealing  act,  the  de- 
fendants in  error  were  under  any  liability 
or  obligation  to  pay  the  tax  or  duty  Imposed 
by  g  29  of  the  act  of  June  13,  1898,  that 
•^ligation  or  liability  was  not  relieved  by 
the  mere  repeal  of  that  section,  nor  ■■  a 
oonsequence  of  the  saving  clause  in  the  re- 
pealing act,  unless  the  special  character  of 
that  clause,  by  plain  implication,  cuts  down 
the  scope  and  operation  of  the  general  rule 
In  I  18. 

In  the  light  of  these  principles  of  inter- 
pretation we  come,  then,  to  the  question  as 
to  whether,  at  the  date  of  the  repeal  of 
I  29  of  the  act  of  June  13,  1898,  the  legacies 
Q  to  the  defendants  in  error  were  subject  to 
Jj  any  tax  or  duty  under  the  repealed  seetion 
"  which  constituted  a  'liability"  under'l  IS, 
or  to  a  tax  or  duty  "imposed,"  under  the 
■ftving  clause  of  the  repealing  act. 

The  only  section  which  imposes  any  tax 
Upon  inheritances  is  the  29th.  Any  legacy 
or  distributive  share,  or  gift  in  antieipation 
of  death,  "passing  Kfter  the  passage  of  the 
aet,"  is,  by  the  express  terms  of  that  seo- 
fon,  "made  subject  to  a  duty  or  tax  to  be 
paid  to  the  United  States,  aa  follows,"  etc 

Section  30  of  the  same  act  deals  only 
with  the  return,  payment,  and  procedure 
ftw  tlie  collection  of  "the  tax  or  duty  afort- 
taid,"  referring  to  the  tax  imposed  by  %  29. 

Now,  what  is  the  property,  right,  or  tiling 
which  is  made  subject  to  the  taxt  This 
has  been  most  conclusiTely  answered  by 
Eoowlton  *.  Moore,  ITS  U.  S.  41,  66,  44 
L.  ed.  969,  97G,  where  the  section  in  ques- 
tion is  construed  as  laying  a  tax  upon  the 
transmission,  or  the  right  to  succeed  to  a 
bgaoy  or  distributive  share  or  gift  in  eon- 
tMiplatiou  of  death,  passing  after  the  act. 

Fm"  reasons  and  upon  grounds  not  neces- 
(M7  to  be  restated.  It  has  been  also  oon- 
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elnsively  daeided  In  Vanderbilt  v.  Eidman, 
196  U.  8.  480,  49  L.  «d.  663,  2£  Sup.  Ct 
Rep.  331,  that  the  tax  or  duty  does  not 
attach  to  legacies  or  distributive  shares 
until  the  right  of  snaoeesion  becomes  an 
absolute  ri^t  of  immediate  possession  or 
enjoyment.  It  was  therefore  held  in  the 
ease  dted  that  a  legacy  upon  condition! 
which  might  never  happen  was  not  snbjeoL 
to  the  tax  or  duty  prior  to  the  time,  if 
ever,  when  the  right  of  possession  or  enjoy- 
ment should  become  absolute. 

To  repeat,  then:  The  subject  of  the  tax 
or  duty  exacted  by  |  S9  is  the  right  of 
succession  which  passes  by  death  to  a  vested 
benefldal  right  of  possession  or  enjoyment 
of  a  legacy  or  distributive  share. 

Up<ni  the  facts  certified,  the  right  of  suc- 
cession which  passed  by  the  death  of  the 
testator  was  an  absolute  right  to  the  imm*-  e 
diate  possession  and  enjoyment,— a  right  jj 
neither* postponed  until  the  falling  in  of  a  • 
life  estate,  as  in  Uason  r.  Sargent,  104  U. 
S.  689,  S6  L.  od.  894,  nor  subject  to  ooa- 
tlsgencics,  as  in  Vanderbilt  v.  Bidman, 
supra.  No  further  event  could  make  their 
title  more  certain  nor  tiieir  possession  and 
enjoyment  more  secure.  The  law,  then  un- 
repealed and  in  full  force,  operated  to 
fasten,  at  the  moment  this  right  of  succes- 
sion passed  by  death,  a  liability  for  the  tai 
imposed  upon  the  passing  of  every  such 
inheritance  or  right  of  sucoession.  The  time 
for  scheduling  or  listing  was  practiotUy 
identical  with  the  time  for  paymoit,  and 
the  listing  or  schednling  was  required  to 
be  done  by  the  executor  charged  with  pay- 
ment, but  might  be  and  was  postponed  tor 
reasons  of  graee  and  of  convenience.  That 
is  almost  universal  under  any  taxing  sys- 
tem. The  liabili^  attaches  at  some  Ulna 
before  the  time  for  payment.  But  the  lia- 
bility for  the  payment  of  the  tax  exacted 
under  |  £9  of  the  act  of  June  13,  189^ 
accrued  or  arose  the  moment  the  right  of 
succession  by  death  passed  to  the  defend- 
ants in  error,  and  the  oocurrence  of  no  other 
fact  or  event  \r»A  essential  to  the  imposition 
of  a  liability  for  the  statutory  tax  upon  the 
interest  thus  osquired. 

Much  has  beoi  urged  because  the  tax  was 
not  "due  and  payable"  when  the  repealing 
act  toolc  effect,  and  the  eonteution  is  that 
because  not  "due  and  payable,"  no  tax  had 
been  theretofore  imposed  within  the  intent 
of  the  saving  clause.  Whet  we  have  already 
said  answers  this.  But  let  us  see  the  very 
unreasonable  result  which  would  ensue  if 
we  are  required  to  say  that  by  "tax  or  duty 
imposed  under  §  29"  Congress  meant  a  tax 
or  duty  due  and  payable  when  the  repealing 
act  should  go  into  effect. 

No  one  questions  but  that  one  effect  of 
this  saving  clause  wouU  be  to  sare  on;  ' 
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■noh  Ux  ka  wm  "doe  and  paykbla"  one  jtt^ 
befora  July  1, 1S02.  Tbls  beiiig  to,  it  would 
,  be  TB17  unjuit  if  the  tax  in  the  latter  ease 
J  I*  laved  and  the  other  remitted,  inaamuoh 
>  ■■  the  thing  made  subject  to*the  tax  would, 
in  each  caae,  be  the  lame;  namely,  the 
trannniesion  of  a  beneficial  right  to  the 
paeaewion  and  enjofmeut  of  a  legaoy  or 
dlatributive  share  at  the  death  of  a  testator 
or  Intestate.  In  the  one  cas^  the  tax  paid 
upon  tbe  right  passing  by  death  would  be 
preserred.  In  the  other,  a  tax  upon  a  Like 
inheritanoe  would  be  remitted.  The  only 
diiterenee  would  be  that,  in  one  ease,  the 
time  for  payment  liad  arriTod,  while,  in  the 
other,  it  Iiad  not,  though,  in  the  latter  caae, 
the  ultimate  obligation  to  pa;  was  equally 
as  certain  and  fixed  ae  in  the  flrat  ease. 

Now,  did  Congress  intend  to  make  such 
an  unjust  distinction  ai  would  result  from 
■uah  an  interpretation  of  the  saving  clause 
In  question  as  shall  make  the  time  limit 
tor  payment  the  test  as  to  whether  one  tax 
•hall  be  preserred  and  the  other  remitted 
In  a  situation  otherwise  identical  T 

The  saving  clause  does  not,  in  terms, 
limit  tbe  right  saved  to  a  tax  or  duty  which 
should  be  due  and  payable  at  tbe  date  of 
the  repeal.  It  is,  perhaps,  an  obvious  sug- 
gestion that  if  that  had  been  the  purpose 
of  Congress,  it  would  have  been  easy  to 
make  that  purpose  olear. 

But,  in  place  of  saying  In  so  many  words 
that  "all  taxes  or  duties  wliioh  should  be 
due  and  payable  prior  to  tike  taking  effect 
of  the  act"  should  be  subject  to  the  pro- 
visions of  i  30,  eto.,  the  Congress  said  that 
"all  taxes  or  duties  imposed  by  |  29,"  etc, 
prior  to  the  taking  effect  of  this  act,  should 
be  subject  to  the  provisions  of  S  30.  Now 
tt  Is  to  be  noticed  that  this  )  30,  which  is 
tbe  remedial  or  procedure  section,  is  not  one 
of  the  sections  repealed.  The  29th  section, 
which  alone  imposes  any  tax,  is  the  one 
which  is  repealed.  Tbe  plain  purpose  of  the 
saving  clause  was  to  preserve  soms  liahllity 
which  had  been  imposed  under  |  29,  whi^ 
would  otherwise  be  lost.  This  it  did  by 
providing  that  all  taxes  "imposed"  prior  to 
tbe  going  into  effect  of  the  act  should, 
J,  notwithstanding  the  repeal  of  the  section 
N  which  originated  the  tax,  be  preserved,  and 
•  as  to  collection  lien,  etc,  be'subject  to  the 
unrepealed  g  30.  It  must  also  be  borne  in 
mind  that  this  time  limit  for  payment  to 
"one  year  after  the  death  of  the  testator" 
eame  into  the  30th  section  only  by  the 
amendment  of  March  2,  lOOI.  Up  to  the 
time  of  that  amendment,  the  only  provision 
as  to  time  was  that  ttUl  found  in  the  later 
ports  of  the  mtmt  amotion,  namely,  that 
"before  payment  and  distribution  to  the 
legatSM"  the  exeeutor,  adminlstratM',  or 
tnstM  "shaU  pay  to  the  Director    .    .    . 


the  amount  of  the  duty  or  tax  assessed  upon 
such  legacy  or  distributive  share,  and  shall 
also  make  and  render  (to  the  collector)  a 
schedule,  list,  or  statement,  in  duplicate,  of 
the  amount  of  such  legacy  or  distrihuUva 
share,  together  with  the  amount  of  daty 
which  has  aourued,  or  shall  accrue  thareoo, 
verified,"  etc  The  same  original  section 
also  provided  that,  in  ease  of  neglect  to  so 
pay  or  deliver  the  statement  required  "urfCk- 
4n  the  ftflM  Aereinbefors  provided,"  certain 
penalties  should  be  incurred,  and  that  the 
collector  should  make  out  schedules,  etc 
This  reference  to  the  "time  hereinbefore 
provided"  Is  in  the  original  section,  and 
must,  therefore,  refer  to  a  time  before  "pay- 
ment and  distribution"  to  the  Isgateea  and 
distributees. 

It  would  seem  to  follow  that  the  pnipoM 
and  effect  of  the  amendment  making  such 
tax  "due  and  payable  In  one  ye«r  after  the 
death  of  the  testator"  was  to  advance  tke 
time  of  payment  so  as  to  require  payment 
iMlAin  oa«  year  if  there  should  be  longer 
delay  in  paying  Iq^ciea  and  dlstribntiva 
shares,  leaving  in  full  force  the  requirement 
that  the  tax  should  be  paid  before  the  pay- 
ment of  legaeiea  and  distributive  shares,  It 
such  payment  and  distribution  should  be 
made  in  less  than  one  year.  We  have  not 
passed  over  the  faet  that  this  time  Umit 
in  terms  applies  only  to  th«  tax  due  nndsr 
wills,  and  to  the  uncertainty  as  to  tbe  time 
for  the  payment  of  tbe  tax  upcm  diatriba- 
tive  shares.  It,  however,  seems  quits  ob- 
vious that  that  time  limit  was  intended  to  « 
apply  to  shares  In  intestato  estotes,  as  welt  fi 
as'to  legacies  from  testators,  and  that  th«  ^ 
omission  may  be  supplied  by  neoessary  Im- 
plication. 

It  has  been  suggested  that  the  lien  given 
by  I  30  only  attaches  when  the  tax  is  dn« 
and  payable.  The  Hen  was  In  the  ssetka 
before  tbe  amendment,  and.  In  view  of  Ito 
purpose,  would  attach  with  the  obllgatioa 
or  liability  for  the  tax.  There  is  no  leaaoa 
which  would  justify  the  assumption  that 
the  lien  only  attached  when  tbe  day  of  pay- 
ment might  arrive, — a  date  most  Indeflnlto 
before  the  insertion  of  the  time  limit  by 
the  amendment  of  1903. 

But  it  has  been  urged  that  any  conelnrton 
which  savee  a  tax  from  the  effect  of  a  re- 
pealing act  which  was  not  aetoally  due  and 
payable  is  in  conflict  with  Mason  v.  Sargent, 
supra.  That  cass  arose  under  tbe  Inher- 
itance tax  law  of  1864.  [18  SUt.  at  L 
223,  chap.  17S.]  The  pUlntiff^  teatator 
died  while  the  law  was  in  toiv»,  it  having 
been  repealed  October  1,  1870.  Tbe  l^;aey 
to  tbe  plaintiff,  which  was  In  that  ease  held 
to  have  been  illegally  taxed,  was  osw  pay- 
able after  tbe  death  of  tbe  widow  of  tite 
tesUtor,  which  did  not  OMar  nata  1S7^ 
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aai  After  the  npMl  »f  tb«  law  under  wWA 
the  tuc  VM  eUimad.  But  thst  ease  It  dis- 
tb^Uhmbls  from  thii  in  mora  thui  one 
particulu'.  The  legacy  longht  to  be  taxed 
did  not  Teet  In  poaiewion  and  enJoTineiit 
befon  the  repeal  of  the  act  under  which  It 
ma  BUppoeed  to  be  taxable.  If,  therefore, 
■o  taxable  sucoesaion  oeonired  during  the 
axifltence  of  the  Inheritanee  tax  law  of  1864, 
the  right  to  the  tax  wotild  fall  under  the 
Tarf  teit  which  thii  eonrt,  in  YanderUlt 
Eidman,  made  tbe  teet  of  whether  a  ti 
had  been  imposed  during  the  operation  of 
the  act  of  June  IS,  18S8,  and  the  Ttrj  teet 
whidh  la  affiled  In  the  present  case. 

The  precise  question  here  iuTolved,  and 
upon  which  this  case  miut  turn,  namely, 
whether  a  tax  ia  not  at  ouee  "impoeed,"  b^ 
succeeding  to  an  immediate  right  of  poasea- 
^  don  and  enjojment,  during  the  operation 
»  o<  the  act  of  June  1>,  1SS8,  in  tuch  sense 
•  aa  to  be  within  the«tutent  of  the  saTing 
danse  in  the  act  which  repealed  that  act, 
was  not  and  eonld  not  hare  been  inrolTed 
In  the  eaae  dted.  The  terms,  both  of  the 
aet  of  1864,  aa  amended  In  1866  [14  SUt. 
at  L.  98,  dkap.  184],  and  of  the  act  which 
repealed  that  act,  and  of  tbe  saving  olauae 
Ib  the  repealing  act,  are,  in  aome  important 
aapeets,  to  be  differentiated  from  the  aets 
h«a«  iSTOlved.  It  is  enough,  however,  to 
say  of  that  case  that  no  taxable  succession 
having  oeourred  before  the  repeal  of  the 
aet,  there  was  nothing  to  save  by  the  saving 
«laase  In  the  repeating  aet.  In  the  present 
ease  it  It  equally  aa  clear  that  if  no  taxable 
saeeaeskFn  actually  vested  prior  to  the  re- 
peal of  tbe  taxing  aet,  no  tax  would  be 
MTod.  If,  however,  there  did  occur  eueh  an 
abatdnte  right  to  tbe  poseesaion  and  enjoy- 
ment of  the  legaciea  to  the  present  defend- 
ante  tn  error  as  made  it  eubject  at  once  to 
the  imposition  of  a  tax  under  the  law  in 
«penMon  when  such  HuccesHlon  occurred,  a 
wy  different  question  must  be  decided 
from  any  decided  In  Uason  v.  Sargeut. 

no  eoneluslon  we  reach  is,  that  upon  the 
pasafaig  by  death  of  a  vetted  right  to  the 
tminediate  poasesaioB  or  enjoyment  of  a 
legacy  or  distributive  share,  there  was  im- 
poeed the  tax  or  dnty  exacted  upon  every 
ndi  right  of  Bueceasion,  which  waa  saved 
by  tbe  saving  elauae  of  the  repealing  act. 

no  question  certified  must  be  smwered 
b  tbe  negative. 

ib.  Justice  HcKenTui,  dissenting: 
I  am  unable  to  agree  to  the  jndgment  of 
the  court,  I  regret  that  time  does  not  serve 
to  give  adequate  expreaslon  to  my  views  or 
t*  eeneidar  oppoelng  onee.  Soma  of  the 
damants  of  dissent  I  can  only  hastily  give, 
ne  queatton  of  the  interpretation  of  a  stat- 
■ta  to,  bawavar,  aeldom  in  bniad  eompasa. 


Tlie  pnrposa  is  to  gat  at  the  meaning  of  ^ 
the  words,  and  fortunately  there  are  well- « 
known  rulesHo  aasiat  tbe  proceas.    The  first  • 
of  Qiese  ia  the  motive  of  the  law.    Whatever 
etmstmction  advances  that  carries  a  pre* 
sumption  of  truth. 

There  must  be  a  striot  or  liberal  con- 
itructlon,  Bceording  to  the  purpose  of  the 
law;  tbe  former,  if  It  imposes  burdens;  tbe 
latter,  if  it  relievei  from  them.  The  con- 
tentions of  the  government,  it  seems  to  me, 
rvrerae  this  order.  Their  consequences  seem 
to  me  to  ba;  Tbe  law  U  a  taxing  one;  Is 
conoededly  of  doubtful  meaning;  It  must 
nevertheless  be  eonstrned  against  the  tax* 
payer.  It  was  intended  to  relieve  from  bur- 
dens; its  amlilgulties  must  be  resolved  to 
retain  them. 

These  contradleUona  between  IntentloB 
and  reanlt  are  intenslflad  if  we  consider  the 
gmeral  purpose  of  the  law,  proclaimed  at 
the  time  of  its  enactment.  It  was  intended 
as  a  repeal  of  war  revenue  taxation.  In 
other  words,  to  take  from  a  time  of  peace 
burdens  laid  in  time  of  war.  A  worthy 
purpose,  I  submit,  and  baaed  on  wisest  con- 
siderations of  governmental  polley,  and  not 
to  be  defeated  or  impaired  In  any  of  Ita 
detaile  by  resolving  the  uneertaintiea  of 
language  against  It. 

There  was  emphatic  and  Illuatratlve  un^ 
nimity  in  the  Committee  of  Ways  and 
tieans  of  the  House  of  Repreaentativee  that 
reported  and  recommended  the  law.  There 
was  a  difference  of  opinion  In  the  oommlttee 
as  to  the  extent  of  the  reduction  which 
should  be  made,  resulting  from  a  difference 
In  other  views  of  ita  memben,  but  tiiere 
wae  no  diSereuoe  sa  to  the  neotsaity  of  a 
reduction  of  revenue. 

The  majority  of  the  committoe  reoom- 
manded  a  reduction  of  f73,000,000;  the 
minority  waa  of  opinion  it  should  be  |12S,- 
000,000.  In  the  reduction  there  was  a  spe* 
cial  Item  of  legacies.  The  figuree  need  no 
comment.  They  display  the  purpose  of 
Congreas.  Words,  however,  were  added  to 
emphasize  it.  "Sound  busiuesa  judgment,"  _ 
it  was  said,  "dictates  a  sweeping  reduction  m 
of  our  revenues."  *  The  final  word  of  recom-  ? 
mendation  of  the  measure  waa  that  "every 
consideration  of  prudence  oommeuds"  ita 
"wisdom."  This,  then,  was  the  purpose  of 
the  measure,  sanctioned  by  the  highest  con- 
siderations of  judgment  and  wisdom.  Should 
it  not  prevail,  certainly  have  dominance  in 
the  interpretation  of  the  law  passed  to  effect 
itT  Even  aa  to  a  live  and  continuing  law, 
the  rule  of  Interpretation  is  that  taxes  must 
be  expressed  in  dear  and  unambiguous  lan- 
guage. If  there  ba  doubt,  it  ia  to  be  r> 
Bolved  against  the  government.  Eidman  t. 
Ibrtlaec,  184  U.  B.  GTS,  46  L.  ed.  697,  H 
Sup.  Ct.  Bap.  S16.     Snch  a  rale  of  intar- 
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pretation  certalTiIy  iIiouTil  b«  Bpplicable  to 
ft  statuto  repealing  taxation.  To  wliftt  an 
anomaloiu  contrait  doea  it«  disregard  bring 
lUT  Shall  a  law  paraed  to  suppl7  ih* 
waiitB  of  a  deficient  treasuiy  hare  a  mora 
reetTietive  constmctioa  than  one  paaaed 
againat  the  burden  of  a  eonitantly  inereaa- 
Ing  Burpliut  Indeed,  thia  eaae  pKaenta  even 
ft  stronger  contrast.  Under  the  rule  of 
interpretation  announced  in  Eidman  v.  Mar- 
tinez, a  law  providing  for  the  ezigenciea  of 
war  cannot  prevail  against  the  right  of  the 
taxpayer  to  resist  taxation,  the  authority 
for  which  is  equivocally  expressed.  But 
peace  legislation,  it  leems,  may  claim  ft 
more  determined  power,  thought  it  have  no 
necesaitiee  but  tlie  reduction  of  revenue; 
though  it  proclaims  that  purpoee,  and  Is 
nrged  to  it  by  governmental  policy.  It  may 
have  a  double  sense  and  yet  be  unfaltering 
In  its  exactions,  resisting  presumptions  of 
Uw  and  legal  rules,  but  ft  war  meaeure 
may  not. 

I  cannot  believe  that  Congress  Intended 
to  leave  uncertainty,  or,  It  uncertainty 
should  Inadvertently  result,  that  it  was  to 
be  resolved  to  retain  taxes,  and  not  abolish 
them.  And  it  had  the  means  of  certainty, 
and,  I  must  assume,  availed  itself  of  them. 
Prior  cases  had  given  it  examples  of  the 
Interpretation  of  taxing  laws, — indeed,  of 
tbe  special  kind  of  taxing  laws  which  it  waa 
repealing;  and  we  may  be  sure  that  It  had 
^  those  examples  in  mind  in  fixing  the  scope 
*J  of  its  enactment.  And  this  ia  in  aoeordanoa 
•  with  ft  familiar  rule  of  iuterpretfttion  which 
thia  court  has  applied  and  necessarily  will 
he  ealled  upon  to  apply  again.  That  is,  that 
when  provisions  which  have  received  judi- 
cial interpretation  are  used  in  a  statute, 
they  are  supposed  to  be  used  with  the 
meaning  that  bad  been  given  to  them.  Un- 
der any  other  rule  judicial  decisions  would 
make  "not  light,  but  darlcness  visible." 

In  Clapp  V.  UsBon,  94  U.  8.  689,  24  L.  ed. 
S12,  a  statute  passed  in  1864  [13  SUt.  at 
L.  223,  chap.  173]  subjected  to  a  tax  iegaeiea 
and  successions.  Under  it  ft  tax  waa  as- 
sessed upon  certain  real  estate  devised  by 
Uason  to  his  widow  for  her  life,  or  until 
sIm  should  cease  to  occupy  the  same  as  a 
place  of  residence,  and  upon  her  death,  or 
ceasing  to  occupy  tlie  same,  to  Gapp.  lite 
widow  occupied  the  real  eatate  until  June 
17,  1872.  Maeon,  the  testator,  died  Decem- 
ber 4,  1867;  the  tax  was  assessed  on  the 
16th  of  May,  1873.  It  was  paid  on  the 
tlst,  under  protest,  to  avoid  distraint  or 
other  forcible  procesa  to  collect  the  same. 

Under  the  statute  of  1S64  tbe  tax  would 
have  been  a  proper  one,  but  by  a  statute 
passed  July  14,  1870  [16  SUt.  at  L.  261, 
Aftp.  256],  the  tax  imposed  by  the  former 
Mt   waa   lepeftled.     The   repealing   danse. 


however,  oontlnaed  th*  prftvialons  ef  foimer 
ftcta,  levying  and  oidlecling  all  taxes  prop> 
erly  assessed  or  liable  to  be  assessed,  or 
aconing  under  their  provisions.  It  provided 
also  tliat  "any  act  done,  right  aconed,  or 
penal^  inenrred  undar  former  aets,"  shouU 

The  collector  insisted  that  the  tax  upon 
succession  in  question  had  acorutd  htlon 
the  repeal  of  the  act  of  18S4 ;  that  is,  upon 
the  death  of  the  testator.  The  devisees 
contended  that  it  did  not  oootim  until  they 
came  into  possession  of  the  land;  and  befora 
that  occurred,  It  waa  asserted,  the  statute 
asseesing  tbe  tax  had  been  repealed. 

The  court  stated  the  question  to  be  whea 
the  right  to  the  tax  accrued, — "at  tbe  death 
of  the  testator,  or  at  the  death  of  tha 
widow,  when  the  plaintiff  became  entitled  t*  ^ 
tbe  poaaeesion  of  the  land!"  In  anawer  t«  M 
the  queetioB,  tha*eourt  conceded  that  the  ■ 
will  of  Mason  conveyed  an  estate  to  William 
P.  Uason  and  Chartea  H.  Parker  (those  who 
took  after  the  widow],  and  that,  althou^ 
they  were  not  entitled  to  immediate  posseft- 
sion,  they  had  a  vested  estate.  And  it  waa 
conceded  that  not  only  vested  estates,' but 
those  in  expectancy,  were  within  the  atat- 
ute.  Tha  admiaaion,  however,  the  eoort 
said,  did  not  aid  them  in  deciding  tha  point 
before  them,  aa  the  qoestion  of  time  atill 
arose, — When  was  the  vested  estate  taxable! 

The  queetion  was  answered  by  saying, 
after  a  consideration  of  the  provisions  ef 
the  sUtnto,  that  it  would  be  difficult  to 
carry  out  its  "system  in  any  other  manner 
than  by  the  provision  that  the  auecMsion 
should  not  be  deemed  taxable  nntil  such 
time  aa  the  suoeessor  should  be  entitled  t« 
its  posaession."    It  was  further  said: 

"The  aot  of  1861  contains  no  statement 
or  intimation  that  thia  duty  creates  say 
lien  upon  the  land,  or  that  any  obligattaii 
arises,  or  that  any  right  accrues  ftt  ft  period 
earlier  than  that  Oxed  for  tlie  payment  ef 
the  duty.    See  gg  133,  137. 

"It  la  mftnlfest  that  the  right  does  not 
accrue  nntil  tbe  duty  can  be  demanded; 
that  is,  when  it  is  made  payable;  in  othn 
words,  at  the  end  of  thirty  daya  after  be- 
coming entitled  to  possesalon." 

The  questions  were  re-examined  and  de- 
cided same  way  in  Mason  t.  Sargent,  104 
U.  8.  689,  26  L.  ed.  894.  The  latter  case, 
however,  exhibits  more  dearly  the  applica- 
bility of  the  principles  discussed  to  the  case 
at  bar.  Uason  died  December  4,  1867.  He 
bequeathed  by  his  will  certain  personal 
property  to  the  plaintiffs  in  the  action  In 
trust  for  his  widow,  and  npon  her  death 
one  half  to  William  P.  Uason  and  «•  halt 
to  Eliza  B.  Ckbot.  The  widow  died  in  187X 
In  AprU,   1878,  the  tax  in   qnesUoo   waa 
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.  waa  paid  tmder  proteat,  uid 
plaintiffa  brought  the  action  for  the  rafnnd- 
M  ing  of  the  tax,  on  the  ground  that  the  prop- 
?  arty'did  not  vest  in  poaseMion  ol  the  lega- 
tcei  until  the  death  of  the  testator*!  widow, 
which  occurred  after  the  repeal  of  the  l^acjr 
■Dooeaiiou  tax  act,  and  that  the  tax  had  not 
aecmed  to  as  to  come  within  the  taving 
elauae  of  the  act  of  repeal. 

The  act  of  1864  (IS  Stat,  at  L.  223,  281, 
«hap.  173,  U.  8.  Comp.  Stat.  1901,  p.  2268) 
■ubjected  legacies  and  diatTibutive  shares  of 
personal  propertr  to  a  tax  pawing  from  a 
decedent,  in  the  hands  of  an  executor  or 
adminlatratoT,  varying  In  amount  according 
to  the  degree  of  relationship  of  the  bene- 
ttiAtj  to  the  decadent.  It  further  provided 
that  the  tax  or  duty  should  be  payable 
whenerer  the  party  interested  in  the  legacy 
«T  BharCB  should  become  entitled  to  the  poa- 
Koaion  and  enjoyment  thereof.  The  repeal. 
Iiig  act  contained  the  saving  clauae  which 
haa  been  already  set  out. 

The  collector  contended  that  the  tax  had 
■oerued  when  the  repeaiing  act  took  effect, 
October  1,  1870.  The  oppoelng  contention 
waa  that  the  tax  did  not  become  a  c 
In  faTor  of  the  goremment  until  the  legacy 
Itself  became  payable,  which  waa  not  until 
after  the  death  of  the  widow,  June  17,  1872. 
The  latter  contention  was  sustainad,  and 
the  tax  declared  to  have  been  illegally  de- 
manded. 

It  was  decided  that  the  legacy  was  the 
>nb}eot  of  the  tax;  that  it  was  exempt 
daring  the  life  of  the  widow,  and  only 
became  payable  upon  her  death ;  that  it  did 
"not  become  a  subject  of  taxation  until  the 
tight"  accrued  "to  reduce  it  to  poesossion." 
The  proTision  of  the  law  which  required  the 
trustee  to  give  written  notice  to  the  asaessor 
of  hii  trust  within  thirty  days  after  be 
■hould  take  charge  of  it  waa  declared  "not 
material  to  the  argument,"  and  that  the 
provision  of  the  act  of  1864,  that  the  tax  or 
duty  thereby  imposed  should  be  a  lien  or 
charge  upon  the  property  bequeathed  for 
twenty  years,  or  until  the  same  be  paid 
within  tjiat  period,  determined  nothing  as 
0  to  the  time  when  the  tax  accrued. 
*J  Clapp  T.  Mason  was  cited  as  applicable, 
•  and  the  court* concluded  as  follows:  "No 
right  to  the  payment  of  the  tax  had  seemed 
at  the  date  when  the  repealing  act  took 
effect;  and,  therefore,  none  to  collect  it  can 
be  deduced  from  its  saving  clauses." 

Clapp  V.  Mason  and  Mason  t.  Sargent 
were  followed  as  determinative  of  when, 
under  §  T  of  the  act  of  April  12,  1902  [32 
Stat,  at  L.  97,  chap.  SOO,  U.  8.  Comp.  Stat. 
Bupp.  1909,  p.  375]  (the  act  now  in  ques- 
tkn),  the  tax  should  be  regarded  as  "im- 
poaed"  in  Tilghman  v.  Eidman,  hj  Cirenit 
Judge  Laoomba  at  cironit,  and  also  by  the 


circuit  court  of  appeals  of  the  second  ciieuib 
181  Ped.  662,  69  C  a  A.  189,  136  Fed.  141. 
The  judgment  was  affirmed  by  this  court  by 
an  equal  division  of  its  members.  203  U. 
S.  Ego,  El  L.  ed.  326,  27  Sup.  Ct.  Eep.  779. 

A  diatinction  Is  made  between  those  cases 
and  that  at  bar,  and  there  is  some  distinc- 
tion in  the  facte;  but  not  such.  In  my 
opinion,  as  to  teke  this  case  out  of  the 
principle  aimouoced  in  them.  They  were 
made  to  turn  upon  the  fact  that  the  tax 
or  duty  was  upon  the  l^aoy  or  distributire 
shares.  In  this  they  were  applied  in  Sturgea 
V.  United  States,  117  U.  B.  293,  29  L.  ed. 
920,  6  Sup.  (7t.  Rep.  767,  and  followed  in 
Knowlton  r.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Bep.  747,  and  Tanderbilt 
V.  Eidman,  196  U.  B.  480,  49  L.  ad.  £63,  26 
Sup.  Ct.  Bep.  331,  In  which  the  act  of  June 
13,  1SS8,  waa  interpreted.  It  is  said  in 
Knowlton  v.  Moore,  "that  the  provisions  of 
the  act  of  J8S4  were  in  mind  when"  the  aet 
of  June  13,  1S93  [30  Stat,  at  L.  448,  chap. 
448,  U.  S.  Comp.  Stat.  1901,  p.  2236],  waa 
drafted.  The  eases  of  Clapp  t.  Mason  and 
Mason  t.  Sargent  were  decided  when  that 
act  was  drmfted.  Is  it  not  a  fair  inference 
that  It  and  its  repealing  aet  were  intended 
to  have  the  same  meaning  and  interpreta- 
tion which  had  been  given  to  ite  proto^p* 
and  ite  repealing  actr 

Those  cases  were  also  made  te  turn  on 
the  fact  that,  aa  the  tax  waa  upon  tha 
legacy  or  distributive  share,  there  could  be 
no  tex  nor  claim  in  favor  of  the  government 
until  Buch  legacy  or  share  waa  vested  in  the 
possession  and  enjoyment  of  the  legatee  or 
distributee.     In   this  again  they   were   fol- 
lowed  in   Vanderbilt    v.    Eidman.     And   it 
seems  to  me,  therefore,  that  there  is  such  ^ 
resemblance  of  the  prorisions  of  the  act  of  g 
1864  to  those  of  the  act  of*June  13,  1898,  ? 
as  to  make  the  cases  interpreting  the  former 
decisive  precedents  of  the  meaning  of  the 
latter. 

The  time  of  payment  is  in  both  acte  at 
a  date  subsequent  to  the  death  of  the  tee- 
tator.  In  the  act  of  189S,  one  year  after 
his  death;  in  the  act  of  1864,  when  tha 
legacy  came  into  possession  and  enjoyment. 
This  difference  in  time  can  make  no  differ- 
ence with  the  principle  that  the  tex  does 
not  accrue  until  it  becomes  due  and  payable. 
And,  I  submit,  is  not  "imposed"  <mtil  then, 
does  not  become  a  claim  in  favor  of  the 
government  until  then,  and,  not  being  auch, 
is  not  saved  by  S  S  of  the  repealing  act. 
The  lien  does  not  attach  until  then.  By 
§  30  of  the  act  of  1898,  the  tax  is  due  i«e 
year  after  the  death  of  Ute  testator,  and 
is  secured  by  a  lien;  but  when  the  lien 
attechea  is  not  stated.  There  is  the  same 
silence  In  the  act  of  1864.  The  omiaslon 
by  Mason  t.  Sargent,  which 
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dseUred  thkt  ihe  lian  preinppoaed  tha 
btaoM  «f  the  tax,  and  only  attached  when 
tha  tax  accrued.  This  must  also  be  tbe 
meaning  of  )  SO,  and  ira  have  a  further 
parallel  between  the  acts,  completing  the 
application  of  the  cited  cases.  Mark,  too, 
the  words  of  g  B  of  the  repealing  act,  aiso- 
eiating  the  tax  and  tha  lien,  showing  how 
eIo«el7  the  legislative  mind  followed  the 
Judicial  decisions  and  gave  its  legislation 
M  I  think,  the  certain  meaning  that  thi 
interpretation  of  tha  prior  enactments  af 
forded.  Bectioa  S  provide*  as  follows; 
"That  all  taxes  or  duties  imposed  by  9  29 
.  ,  .  shall  be  subject  as  to  lien,  charge, 
collection,  and  otherwise  to  the  provisions 
of  S  30.    ■    ■    ■" 

An  argument  is  made  to  show  that  a  tax 
may  be  said  to  be  Imposed,  though  It  be 
not  due  and  payable.  The  argument  is 
answered,  I  think,  by  what  I  have  said. 
A  tax  is  not  imposed  by  a  mere  provision 
for  it.  Illustrations  of  this  will  readily 
come  to  mind  besides  those  afforded  by  the 
cited  cases.  However,  I  will  not  attempt  to 
n  further  review  tha  contentions  of  the  gov- 
s' erament  or  the  opposiag'ones,  nor  consider 
from  which  the  greater  embarrassments,  if 
any,  will  result.  The  force  of  the  conflict- 
ing contentions,  and  of  course  they  have 
force,  establish  the  ambiguity  of  the  statuto 
and  the  different  meanings  that  can  be 
ascribed  to  it.  In  sueh  situation  the  rule 
of  interpretation  wbtch  I  have  announced, 
and  which  I  have  shown  is  sanctioned  by 
this  court,  should  turn  decision  against  the 
t"»-  I  will  not  quote  the  circuit  courts  and 
tbe  circuit  courts  of  appeal,  which  have  so 
thought  and  have  pronounced  against  the 
government.  They  make  a  body  of  author- 
ity, persuasive  in  their  numbers  and  rank. 
And  this  court  baa  divided  in  opinion.  I 
do  not  mention  the  fact  as  a  circumstance 
which  should  preclude  consideration  of  tbe 
question,  but  I  bring  it  forward  as  an  ele- 
ment of  some  power  in  the  discussion.  It 
may  not  have  the  "true,  died,  and  resting 
quality"  of  stare  deoitia,  but  it  has  never- 
theless strong  appeal  and  persuasion.  It 
has  persisted  through  quite  a  period  of  time 
and  against  many  attempts  to  disturb  it. 
It  is  certainly  something  more  patent  than 
Inaction.  It  gave  authority  to  the  decision 
of  tbe  circuit  court  of  appeals  in  Eidman  v, 
Tllghman  (S9  C.  G  A.  139,  136  Fed.  141], 
and  that  again  determined  other  Judgments 
and  became  a  rule  of  dedsion  for  the  set- 
tlement of  estates. 

I  tbink  the  question  certified  should  be 
answered  in  the  afflrmative. 

I  am  anthorieed  to  say  that  tbe  Chief 
Jirsnoi  and  Mr.  Justice  Dfty  mnonr  In  this 
diasMit. 

■ror  sther  cases  im  luns  topic  A  |  Nuusaa  la 


STATE  OF  WEST  VIHGINIA. 
BTAiTi  (I   12*)  — BouHDABiES  — High  oi 

Low   WATEB  Makk. 

1.  The  south  bank  of  the  Potomac  nver 
at  low  water  mark  on  the  West  Virginia 
shore  is  the  true  southern  boundary  lin« 
of  tbe   state  of  Maryland. 

[Bd.  Note.— Tor  athar  cas«.  bh  fltatos.  Cent. 
DK-  II  e-U:    Dec  DIE.  {  1!.*1 

States  (|  13*)— EarABLisHMKnT  oi  Bodbd- 

2.  The  cost  of  the  surveys  made  by  the 
surveyors  of  the  respect i\-e  states  in  a 
boundary  dispute,  pursuant  to  an  order  en- 
tered by  the  consent  of  both  parties,  should 
be  equally  divided  between  those  states- 

[Sd  Note— For  other  cue*.  SM  States,  Cent. 
DIs.  I  U;    Dec.  Dig.  I  13.*] 

[No.  ],  Original.) 

Forms  of  decrees  submitted  April  20,  1910. 
Decree  entered  May  31,  IB  10. 

ON  SETTLEMENT  of  Decree  in  original 
suit   in   equity   between   the   states   of 
Maryland  and  West  Virginia,  to  settle  th* 
boundary  between  those  states.     Decree  en- 
tered Ozing  boundary  and  dividing  costs. 
Tbe  facts  are  stated  in  tba  opinion. 
Mr.  Isaac  Lobe  Straus  for  complainant. 
Messrs.  William  G.  Conle;  and  Georce 
B.  Price  for  defendant 

Mr.  Justice  Day  delivered  tbe  (pinion  of 

the  oourt: 

In  accordance  with  the  opinion  of  tills  >- 
court  banded  down* February  21,  1810  (217  • 
IT.  8.  1.  M  I.,  ed.'  — ,80  Sup.  CL  Hep.  268), 
the  learned  counsel  for  the  states  of  Hary* 
land  and  West  Virginia  have  submitted 
drafts  of  a  decree  to  be  entered  in  tbe  aaa« 
in  accordance  with  the  conclusions  an- 
nounced by  this  court. 

The  differences  In  the  proposed  decrees 
are:  First,  concerning  the  boundary  of 
Maryland  along  the  south  bank  of  the  Poto- 
mac river,  from  a  point  at  or  near  Harper*! 
Ferry,  westwardly  to  tbe  point  where  th* 
north  and  south  line  from  tbe  Fairfax  stona 
\et  the  North  Branch  of  tbe  Potomao 
',  should  that  boundary  line  be  located 
at  higb-water  mark,  as  contended  by  counsel' 
for  the  state  of  Maryland,  or  at  low-water 
mark,  as  contended  by  counsel  for  the  state 
of  West  Virginia  T  In  the  opinion  hereto- 
fore delivered  in  this  case,  it  was  declared 
that  the  claim  of  tbe  state  of  West  Vii^nia 
for  a  location  of  her  boundary  line  along 
the  north  bank  of  tbe  Potomae  river  should 
be  denied,  'niis  conclusion  was  raadiad 
upon  the  authority  of  the  case  of  Morris  t. 
United  States,  174  U.  B.  190,  43  L.  ed.  940. 
19  Sup.  Ct  Rep.  049.    In  the  Morris  Cbm 
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it  ma  held,  tn  &  wntentlon  iMtman  ft  title 
liolder  wboM  righta  origiiutad  with  the 
fnnt  of  1638  to  Lord  BaltinuKV,  *nd  ooe 
wboH  rigfata  orIgluat«d  undar  the  grant  of 
Jamea  II.  to  Lord  Culpep«r,  that  the  grant 
to  Lord  Baltimore  iitcluded  the  Potomao . 
riTir  to  high-water  marit  od  the  louthem 
«r  Virginia  ehore.  Aa  Weet  Virginia  i«  but 
the  aucceBBor  of  Virginia  in  title,  the  con- 
-•liuiDn  thni  announced  in  the  Moirie  Case 
Beoeesarily  denied  her  elaiin  to  the  Fotomaa 
river  to  the  north  bank  thereof,  and  a  decree 
waa  directed  diimlaaing  the  eroaa  bill  of 
West  Virginia,  in  which  auoh  a  claim  waa 

Id  tha  tonner  hearing  howerer,  and  in 
the  deciaion  rendered,  the  attention  of  the 
«ourt  waa  not  directed  to  the  question 
whether  the  bonndarj  of  Maryland  ehonld 
be  at  high-water  mark  or  at  low-water  mark, 

^  along  the  aouthem  bank  of  tha   Potomac 

E  river. 

•  •  Aa  atated  in  the  former  opinion,  after  the 
ttato  of  Weat  Virginia  waa  oreatad,  an  arbi- 
tration waa  had  between  the  atatea  of  Vir- 
ginia and  Maryland,  and  tha  Virginia 
boundary  waa  flzed  at  low-water  mark  on 
tha  ionth  shore  of  the  Potomao.  See  Code  of 
Virginia,  toI.  1,  title  3,  chap.  3,  |  IS,  p.  IS. 
Thia  location  of  the  boundary  between  Hary- 
land  and  Virginia  waa  accepted  t^  the  state 
«t  Haryland,  and  definitely  fixed  aa  the  line 
between  heraelf  and  tha  atata  of  Virginia. 
The  arbitration  ol  1877  was  before  eminent 
lawyera,  and  an  elaborate  opinion  waa  rend- 
•rad  by  tbam.  They  reached  tha  eoncluslon 
Oat  following  the  description  in  the  charter 
a(  Charlea  I.  to  Lord  Baltimore  tha  right 
•r  south  bank  of  the  Fotomae  river,  at  high- 
water  mark,  waa  the  boundary  between 
Uaryland  and  Virginia.  Thia  eonoluaion 
to  in  accordance  with  the  one  raaehed  by 
this  eourt  in  the  Morris  Case,  In  which  case 
It  waa  declared  that  the  province  of  Mary- 
kad,  nnder  tha  charter  of  Lord  Baltimore, 
«nbraced  tha  Potomao  river  to  high-water 
nark  on  tha  southern,  or  Virginia,  shore, 
and  tha  ooart  then  declared  that  this  title 
had  not  been  devested  by  any  valid  proceed- 
ings prior  to  the  Eevolutlon,  nor  waa  It  af- 
fected by  the  subsequent  grant  to  Lord  Cul- 
peper;  and  tharetore,  aa  between  the  elalm- 
anta  under  tha  old  grant  to  Lord  Baltimore 
and  the  one  to  Lord  Culpeper,  that  the  title 
of  tha  claimanta  under  the  Baltimore  grant 
embraced  the  Fotomae  rivar  to  high-water 
mark  on  the  Virginia  ahore.  But  the  arbi- 
traton  proceeding  to  eatablish  the  bonndary 
between  the  states  In  the  light  of  subaaquent 
•venta,  after  referring  to  tha  effect  of  long 
eeenpation  upon  the  rights  of  statea  and 
nations,  and  declaring  that  the  length  of 
Ifana  that  ralaea  a  right  tiy  praaeriptkm  la 
private  parttea  Ukewiaa  r^aaa  >aA  a  pra- 


Bomptltm  in  tavor  ot  atate^  aa  wall  aa  pri- 
vate partiea,  took  up  the  loeation  of  tlia 
boundary  betw«en  tha  atatea  along  the  Po- 
tomac river,  and  saldi  — 
TThe  avidenea  is  sufficient  to  ahow  that  ■ 
Virginia,  from* the  earliaat  period  of  her* 
hlatory,  used  the  aouth  Imnk  of  the  Potomae 
aa  if  tha  soil  to  low-water  maA  had  been 
8ha  did  not  give  this  up  bj  her 
Constitution  of  1770,  when  abe  surrendered 
other  claims  within  the  charter  limita  of 
Maryland;  but,  on  tha  oontrary,  she  ax- 
preaaly  reaerved  the  property  of  tlie  Vlr^ 
ginta  shores  or  strands  bordering  on  either 
of  said  rivers  (PotMnac  or  Pocmnoke)  and 
all  improvements  which  have  or  will  ba 
made  thereon.'  By  tbe  compaot  of  1786, 
Maryland  assented  to  this,  and  declared 
that  'the  oltitens  of  eaeh  stAte  respecUvely 
shall  have  full  property  on  the  shores  of 
the  Fotomat^  and  adjoining  their  lands,  with 
all  emoluments  and  advantages  thereunto 
belonging  and  the  privilege  of  maifing  and 
earrying  out  wharves  and  other  Improve 

"Taking  all  together,  wa  eonaider  it  eatab- 
llahed  that  Virginia  haa  a  proprietary  right 
in  the  aouth  shore  to  low-water  marl^  and, 
Lppurtenant  thereto,  haa  a  privilc^  to 
erect  any  atrueturea  connectod  with  tha 
ehore  which  may  ba  necessary  to  the  full 
enjoyment  of  her  riparian  ownership,  and 
which  shall  not  Impede  the  free  navigation 
or  other  common  use  of  tha  river  aa  a  pnblia 
highway. 

"To  that  extent  ^rginla  haa  shown  her 
rl^ts  on  the  river  so  dearly  aa  to  maka 
them  indisputable." 

The  oompaot  ot  178S  (Baa  Coda  of  Vli>- 
ginia,  vol.  1,  title  S,  chap.  S,  |  IS,  p.  19)  to 
eat  up  In  Uiis  ease,  and  ita  binding  force 
la  preserved  in  the  draft  of  deereea  submit- 
ted by  counsel  for  both  states.  We  agree 
wlUi  the  arbitratora  in  the  opinion  above 
expreaaed,  that  the  prlvilegea  therein  ra- 
served  reapectively  to  the  dtiiens  of  tha  two 
statea  on  tha  shores  of  the  Fobimae  an 
inoonsistent  with  the  elalm  that  the  Mary- 
land boundary  on  the  aouth  side  of  tha  Pot» 
mac  river  ehall  extend  to  hlgh-watar  mark. 
There  U  no  eridenea  that  Maryland  haa 
claimed  any  rig^t  to  make  grants  on  that  • 
side  of  the  river,  and  the  privilegea*reserTed  * 
to  the  cltizena  o(  the  reapeotlva  states  in 
the  oompaet  of  17SS,  and  ita  subsequent 
ratifications,  indicate  tha  intenUon  of  each 
state  to  maintain  riparian  rights  and  privt 
l^ea  to  ite  oiUtana  on  their  own  side  of 
the  river. 

nds  ooncluaion  gives  to  Maryland  a  uni- 
form aouthem  boundary  along  Virginia  and 
Waat  Virginto,  at  low-water  maA  on  tka 
aouth  bank  of  tha   Potomaa  rivar  to  tba 
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intersectton  ct  tlto  north  *iid  Matli  IIiM 
between  Maryland  and  Wert  Tlrgtnfs,  eatab- 
lished  by  the  decree  in  thie  eMe.  Thie  eon- 
•huion  ie  eleo  eoDuatent  with  the  prerioiu 
•xeroiee  of  political  jniiwilatioii  by  the 
itatea  respectively. 

The  decree  will  therefore  proride  for  the 
aouth  bank  of  the  Potomae  river  at  low- 
water  mark  on  the  Weat  Virginia  shore  ai 
the  true  southern  boundary  line  of  the  etate 
of  Maryland. 

The  other  oontention  In  the  eaae  concerne 
the  ooHt*  of  the  eurveye  made  by  the  Bur- 
T«yon  of  the  respective  states.  It  is  the 
contention  of  Uaryland  that  they  should 
be  equally  divided,  while  West  Tiri^nia  con- 
tends that  each  state  should  bear  its  own 
expense  in  this  respect.  An  examination 
of  the  record  shows  that  early  in  the  pro- 
ceedings in  this  ease,  on  the  ZOth  day  of 
May,  1894,  an  order  was  entered  by  con- 
sent of  partie*,  which  authorized  a  surrey 
to  be  made  by  surveyors,  to  be  agreed  upon 
in  writing  by  counsel  for  the  respective 
states,  said  surveyor  or  surveyors  to  return 
to  this  court  a  report  and  map  or  maps 
made  bj  him  or  them  under  the  order,  to- 
gether with  copies  ol  such  report,  map,  or 
maps.  The  order  provided  for  notice  to  be 
given  attorneys  for  both  parties  of  the  time 
and  place  of  eommencing  such  survays. 
Sttbeequently  snrvqrors  were  design  sted, 
curveye  were  made,  and  elaborate  reports 
were  filed  in  this  court.  Under  these  dr- 
enmstances  we  are  of  opinion  that  the  order 
heretofore  made  eonceming  the  division  of 
the  coats  ahould  include  the  costs  of  such 
.  surveys.  As  waa  said  by  this  court  in 
»  Nebraska  v.  Iowa,  143  U.  S.  369,  370,  30 
P  L.  ed.  180,  100,  IE  Sup.  Ct  Rep.  396,*in 
making  an  order  for  a  division  of  costs 
between  the  two  states  in  a  boundary  dis- 
pute, the  matter  involved  is  governmental 
In  character.  In  which  each  party  has  a 
real,  and  yet  not  a  litigious.  Interest  The 
object  to  be  obtained  is  the  settlement  of 
a  boundary  line  between  sovereign  states 
In  the  interest,  not  only  of  property  rights, 
but  also  in  promotion  of  the  peace  and  good 
order  of  the  communities;  and  ia  one  which 
the  states  have  a  common  interest  to  bring 
to  a  satisfactory  and  final  conclusion. 
Where  such  Is  the  nature  of  the  cause  we 
think  the  expenses  should  be  borne  in  com- 
mon, so  far  as  may  be,  and  we  therefore 
adopt  so  much  of  the  decree  proposed  by 
the  state  of  Maryland  as  makes  provision 
for  the  costs  of  the  surreye  made  under  the 
order  of  this  court. 
We  append  the  decree  to  be  entered) 

TUi  eauM  cams  on  to  ha  heard  at  thli 
t«rm  and  was  argued  by  counsel;  and  then- 


upon,  tm  eonsidentton  thereof,  It  was  ad* 
judged  and  decreed  as  foUowa: 

Flrat  niat  the  true  boundary  line  be- 
tween the  atatea  of  Maryland  and  West 
Virginia  Is  aaeertained  and  established  aa 
folbws: 

Beginning  at  the  eommon  comer  of  the 
states  of  Maryland  and  Virginia,  on  the 
Boutbem  bank  of  the  Potomac  river,  at  low- 
water  mark,  at  or  near  the  mouth  of  the 
Shenandoah  river  (near  Harper's  Ferry), 
and  running  thence  with  the  southern  bank 
of  the  said  Potomac  river,  at  low-water 
mark,  and  with  the  southern  bank  of  the 
North  Branch  of  the  Potomae  river  at  low- 
water  mark,  to  the  point  where  the  north 
and  south  line  from  the  Fairfax  stone  croea- 
es  the  aaid  North  Branch  of  the  Potoma«^ 
and  thence  running  northerly,  as  near  aa 
may  be,  with  the  Deakius  or  Old  State  line 
to  the  line  of  the  state  of  Pennsylvania.      n 

Second.  That  Julius  K.  Monroe,  William  J 
UcCnllooh 'Brown,  and  Samuel  B.  Gannett  ' 
be,  and  th^  are  hereby,  appointed  commia- 
sioners  to  mn,  locate,  and  establish,  and 
permanently  mark  with  suitable  monuments, 
the  said  Deakins  or  Old  State  line  as  the 
boundary  line  between  the  states  of  Mary- 
land and  West  Virginia,  from  said  point  on 
the  southern  bank  of  the  North  Branch  of 
the  Potomao  river  to  the  said  Pennsylvania 
line,  in  aooordanea  with  the  opinion  of  this 
court,  heretofore  filed  in  this  caae,  and  with 
this  decree;  the  said  line  to  be  run  and 
located  aa  far  aa  practicable  aa  it  has  been 
generally  recognized  and  adopted  by  tha 
people  residing  about  or  near  the  same,  aa 
the  boundary  line  between  the  said  states 
and  not  as  conforming,  except  to  a  limited 
extent,  to  the  western  boundary  of  the  Mary- 
land military  lots,  as  said  lota  are  now 
located  and  held.  Said  commlsaionen  shall 
mark  said  line  aa  run,  located,  and  estab- 
lished by  them,  with  suitable  stone  monu- 
ments, at  reasonable  and  proper  intervals, 
acoordlttg  to  the  topography  of  the  country. 

It  is  further  ordered  that,  before  entering 
upon  the  discharge  of  their  duties,  each  of 
said  commissioners  shall  be  duly  sworn  to 
perform  faithfully,  impartially,  and  withtnit 
prejudice  or  bias,  the  duties  herein  imposed; 
said  oath  to  be  taken  before  the  dark  of 
this  court,  or  before  either  of  the  clerks  of 
the  circuit  courts  of  the  United  Statea  for 
the  district  of  Maryland  or  for  the  northern 
district  of  West  Virginia,  or  before  an  oQl- 
cer  authorized  by  law  to  administer  an  oath 
in  the  state  of  Maryland  or  of  West  Vir- 
ginia, and  returned  with  their  report;  that 
said  commissioners  may  arrange  for  tlieir 
organization,  their  meetings,  and  the  psr- 
tieular  manner  of  the  performance  of  tWr 
duties,  and  are  authoricad  to  adopt  all 
onUuaiy  and  legitimate  methods  in  tha  a» 
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enrtalnnWDt  of  the  tra*  location  of  laid 
boiiiidAi7  line,  including  tlie  Uking  of 
denee  Dnder  oatti  and  calling  for  papen  and 
dooiunents}    but    in   the   event   evidence    fi 

•  taken,  the  parties  shall  be  notified  and  per- 

•  mltted  to  be  present  and  aroBs-examine*tbe 
witneueE;  and  all  evidence  taken  l^  the 
eonunisBionerB  and  all  except!  one  thereto 
and  action  thereon  shall  be  preserved  and 
certified  and  returned  with  their  report. 

Said  cMnmiBsioners  are  also  at  liberty 
nfer  to  and  coninit  the  printed  record  io 
the  cause  so  (ar  a«  they  may  think  proper 
to  enable   them   to   discharge   their   dntJes 
under  tbii  decree. 

It  is  further  ordered  that  the  cleric  of 
this  court  shall  at  once  forward  to  the 
governor  of  each  of  said  states  of  Maryland 
and  West  Virginia,  and  to  each  of  the  com- 
missioners appointed  by  this  decree,  a  copy 
of  this  decree,  duly  authenticated.  And  said 
eommisaioners  are  authorized,  if  they  deem 
it  neceuaiy,  to  request  the  co-operation  sjid 
assistance  of  the  state  authorities  in  the 
performance  of  the  duties  imposed  on  them 
by  this  decree. 

It  is  further  ordered  that  said  commie- 
eioners  do  proceed,  with  alt  convenient  des- 
patch, to  discharge  their  duties  in  running, 
locating,  establishing,  and  marking  said  line, 
as  herein  directed,  and  make  their  report 
thereof  and  of  their  proceedings  in  the 
premises  to  this  court  on  or  before  the  Ist 
day  of  January,  1S11,  together  with  a  c 
plete  bill  of  costs  and  charges  annexed. 

It  is  further  ordered  that  should  va< 
eies  occur  in  said  board  of  commissioners  by 
reason  of  death,  the  refusal  to  act,  or  ii 
ability  to  perform  the  duties  required  by 
this  decree,  the  chief  justice  of  this  court 
Is  hereby  authorized  and  empowered  to  ap- 
point other  commissioners  to  supply  such 
vacancies,  and  said  chief  justice  is  author- 
ized to  act  on  such  information  in  the  prem- 
ises as  may  be  satisfactory  to  himself. 

It  la  further  ordered  that  all  the  coats  of 
the  proceedings  by  said  commissioners  under 
this  decree,  including  a  remuneration  of  not 
exceeding  fifteen  dollars  (SIS)  per  day  and 
hit  reasonable  expenses  for  each  commis- 
»  sioner  whilst  actually  engaged  in  the  per- 
f  formance  of  his  duties*  hereunder,  and  the 
other  costs  incident  to  the  running,  locat- 
ing, establishing,  and  marking  said  line, 
shall  be  paid  by  the  states  of  Maryland  and 
West  Virginia  equally. 

Third.  That  the  cross  bill  of  the  state 
of  West  Virginia,  in  so  far  as  it  asks  for  a 
decree  fixing  the  north  bank  of  the  Potomac 
river  as  the  boundary  line  between  said 
states,   be,    and    the   some    is   hereby,    dis- 

Fourth.  That  this  decree  shall  not  be  con- 
strued  as   abrogating  or   setting   aside   the 


compact  made  between  commissioners  of  the 
state  of  Maryland  and  the  state  of  Virginia 
at  Mount  Vernon,  on  the  28th  day  of 
March,  ITSS,  and  which  waa  ooDlIimed  by 
the  general  assembly  of  Maryland,  and 
afterwards  by  act  of  the  general  assunblr 
of  Virginia,  passed  on  the  Sd  day  of 
January,  1786,  but  the  said  compact,  ex- 
cept so  far  as  It  may  have  been  superseded 
by  the  provisions  of  Uie  Constitution  of  the 
United  btatea,  or  may  be  Inconsistent  with 
this  decree,  shall  remain  obligatory  upon 
and  between  the  states  of  Maryland  and 
West  Virginia,  so  far  as  it  is  applicable  to 
that  part  of  the  Potomac  river  which  ex- 
tends along  the  border  of  said  states,  as  as- 
certained and  established  by  this  decree. 

Fifth.  That  all  the  costs  in  this  ease  and 
the  proceedings  therein,  as  the  same  shall 
be  taxed  by  the  clerk  of  this  court,  and  In- 
cluding also  the  costs  of  the  surveys  made 
by  the  two  states  under  the  order  or  orders 
of  this  court,  said  costs  for  said  surveys  to 
be  ascertained  and  taxed  by  the  clerk  of  this 
court  upon  vouchers  sworn  to  and  exhibited 
to  him,  shall  be  equally  divided  between  the 
said  two  states. 


(ns  u.  s.  ut.) 
HARRY  T.  HERNDON,  Prosecuting  Attor- 
ney  of    Clinton    County,    Missouri,   and 
John  E.  Swanger,   Secretary  of  State  of 
the  State  of  Missouri,  Appts., 


Appeai,  and  Ebbob  (I  IST'l-MisJOiHDM— 
OBjmanos  not  Baibed  Below. 
1.  An  objection  to  joining  a  prosecuting 
attorney  and  the  secretary  of  state  as  par- 
ties defendant  in  the  same  bill  will  not  be 
considered  in  an  appellate  court,  where  no 
such  objection  wag  speciallv  taken  below, 

[Ea.  Npte.— For  other  cniaa,  «i«  Appeal  and 
Error,  Cent.  Dig.  »  11M-Ilg»;    Doc.  Dig.  g  187.*] 

Eqcitt  (8  ISO*)  —  Pleadino  —  Multitabi- 

ousNESB  or  Bm.. 

E.  Multifariousness  cannot  successfully 
be  urged  against  a  bill  filed  by  a  foreign 
railway  company  in  a  Federal  circuit  court 
to  enjoin  a  prosecuting  attorney  from  en- 
forcing a  state  statute  requiring  the  stop- 
page of  Interstate  pasenger  trains  at  junc- 
tion points,  and  to  restrain  the  secretary  of 
state  from  proceeding  under  the  authority  of 
another  state  statute  to  revoke  the  company's 
license  and  right  to  do  local  business  because 
of  bringing  suit  In  a  Federal  courL 

rBd.  Note.— For  other  caaH,  sea  BIqaltr.  Ont. 
Dig.  II  Ml.  ITl-m;    Deo.  Dlt  |  IM.'] 

States  (i  191*)— IimuNriT  raou  Suit— 
Suit  Aoaibbt  State  OmcEna. 

3.  The  immunity  of  a  state  from  suit  Is 
not  violated  by  entertaining  a  suit  in  a 
Federal  circuit  court,  brouirht  by  a  foreign 
railway  company  to  restrain  a  prosecuting 
attorney    from    enforcing  a   state    statute 
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nqnirliig  tlw  atoppan  of  Istaratat*  pu- 
aeagpr  trftim  at  jxuetlon  polnta,  uid  to  re- 
rtnili)  the  Hcntaiy  of  iUt«  from  proceed- 
ing under  the  avtboritj  of  another  state 
•tatate  to  revoke  the  oompaiiy'i  Uobdm  and 
right  to  do  local  buainesi  beMiiae  of  bring- 
liu^rait  In  ft  Federal  court. 

[Bd.  Not*.— Far  othsr  can*,  we  StatM,  Oat 
Db.  H  ITI-IM;    Dec.  Dig.  I  Ul.'] 


4.  The  requirement  that  pauenger  trains 
ahall  atop^  at  all  junction  points  of  other 
roada,  which  is  made  hj  Mo.  act  of  Maroh 
19,  1907,  amending  Mo.  Rer.  SUt  1 1075.1 
amounts  to  an  unneeeasar;  and  unlawful 
burden  upon  interstate  commerce  if  such 
requirentent  is  eooBtrued  to  neeesiitate  the 
stoppage  of  through  interstate  trains  for 
the  transfer  of  paBBengers  from  one  road  to 
another,  wlien  ample  hcilities  for  the  trav- 
•ling  publie  are  already  provided,  and  la- 
tere detriment  and  hfndruica  to  interatat* 
trsfBo  will  result 

CBd.   Note.— For   otber   rasra.   we  Commaree. 
Cent  Dl«.   I  B;    D«o.  DIB.  1  CI.*] 
COHPOBATIOItB  (I  661*>--F0REIOIf  GOBPOKA- 

— >N»— Rkvokiho   Biohv  to  do  Loou, 


«  or  permit  to  do  local  busl- 
a  forei^  oompanj  which  has 


0.  The  lieense 

»•■,  ?i'  ^  .     ,         

eoBie  into  the  state  in  compliaoce  with  its 
UwB,  and  ha*  acquired,  nnuer  the  sanction 
of  the  state,  a  large  amount  of  proper^ 
within  its  borders,  cannot  be  revoked  under 
the  authority  of  Mo.  act  of  M^rch  13,  1907, 
and  the  eompany  subjected  to  penalties  be- 
eanse  it  brings  a  suit  in  a  Feder&l  court, 
or  removes  a  suit  from  a  state  court  to  a 
Federal  court,  especially  where  a  domestic 
railway  company  may  bring  suit  in  a  Fed- 
eral court,  or,  in  a  proper  case,  remove  one 
thereto,  without  forfeiting  its  right  to  do 
buiipess,  or  incurring  a  liability  to  penal' 


Oai.Tmt, 
and  Cbarlea  Q.  ReveHe  for  appel- 
«.  H.  A.  Low  and  B.  C  Undlej 


APPEAL  from  the  Circuit  Court  of  the 
United  Statea  for  the  Western  Dis- 
trict of  Missouri  to  review  a  decree  enjoin- 
ing the  prosecuting  attorney  of  Clinton 
oounty,  in  that  state,  from  enforcing  a 
state  statute  requiring  the  stoppage  of 
interstate  passenger  trains  at  junction 
points,  and  restraining  the  secretary  of 
state  from  revoking;  the  company's  license 
•nd  right  to  do  local  busineu  because  of 
bringing   suit   in    the    Federal    oourt.      Af- 

8ee  same  caw  below,  1S7  Fed.  783. 
The  facts  are  .tntpd  in  the  nninion. 
Messrs.    James    T.    Blair.    Elliott   W. 


This  suit  was  brought  by  the  Chicago, 
Rock  IsUnd,  &  Pacific  Railway  Company 
in  the  circuit  court  of  the  United  StatM 
for  the  western  district  of  Missouri,  to  en- 
join the  execution  of  certain  provisions  of 
the  acts  of  the  legislature  of  the  state  of 
Missouri,  as  violative  of  complainant's 
rights  under  the  Federal  Constitution.  The 
filed  sgainst  Harry  T.  Herndon, 
prosecuting  attorney  of  Clinton  oounty, 
Missouri,  and  John  E.  Swanger,  secretary 
of  state  of  the  state  of  Missouri. 

The  bill  is  very  lengthy,  and  as  the  de- 
cision of  the  court  was  made  upon  de- 
murrer to  It,  It  will  be  necessary  to  call 
attention  to  some  of  iU  pertinent  all^a-  i. 
tiona.  Complainant  avers  that  it  is  a  duly  S 
organized  corporation  of  tho»  state  of  Illi- " 
nois,  operating  a  railroad  in  certain  states; 
among  others,  In  the  state  of  Missouri; 
and  is  engaged  in  both  stat«  and  inter- 
state commerce.  It  sets  forth  in  detail 
the  acts  of  the  state  of  Missouri  author- 
iiing  the  consolidation,  extension,  and  op- 
erations of  the  railroads  under  which  it 
claims  to  have  acquired  Its  system  of  rai^ 
roads  in  that  sUte.  It  avers  that  It  duly 
with  the  secretary  of  state  of  the 
state  of  Missouri  a  copy  of  Its  charter,  in 
compliance  with  the  laws  of  the  stat«,  and 
received  a  certificate,  November  22,  190^ 
in  all  respects  in  compliance  with  the  laws 
of  the  state,  authoriung  the  eomplainant  to 
carry  on  business  in  said  state  for  the  term 
ending  April  3,  1930,  which  oertiflcate  is  In 
full  force,  never  having  been  canceled  or 
withdrawn. 

The  bill  sets  forth  the  act  of  March  19, 
1907,  amending  |  1075  of  the  Revised  Stat- 
utes of  Missouri,  requiring  railroad  com- 
panies to  perform  certain  duties,  among 
others,  to  stop  passenger  trains  at  the  junc- 
tion or  int«rsecting  points  of  other  rail- 
roads. As  that  amended  section  is  one  of 
the  acts  complained  of,  it  is  set  forth  In 
the  margin.! 

.ilroad  corporation  in 
is,  or  may  hereafter 
igaged  in  the  transportation  of  per- 
or  property  from  one  point  in  this 
state  to  another  point  in  this  state,  shall 
give  public  notice  of  the  regular  time  of 
starting  and  running  Its  cars,  and  shall  fur- 
nish sufficient  accommodations  for  the  trans- 
portation of  all  such  passengers,  bagnire, 
mails,  and  express  freight  as  shall,  Within 
a   reasonable  time  previous  thereto,  be  of- 
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■  ■  CouMmliig  thia  Metioii,  uid  Oi  nqnlr*- 
mmt  to  atop  trains  at  junetion  point*,  the 
UIl  «et*  out  that  the  eomplaiiiuit  ha*  tni- 
fla  right*  over  the  Chicago,  BurliDgton,  t 
Quinej  Railway  track  bttwMn  Cameron 
Jnnetion  and  Kan  ana  Citj;  that  the  town 
of  Lathrop  ie  a  town  of  about  1,000  inhab- 
itant*, aituated  in  Clinton  ooun^,  Miaaouri, 
between  Cameron  Junetion  and  ""«"■" 
City,  on  (aid  line  of  railway  i  that  oom- 
plainant,  for  the  purpoie  of  earrying  on 
It*  buaine**  a*  a  oommon  oarrier,  at  the 
■aid  atation  of  Lathrop,  atop*  a  morning 
and  erening  pasaenger  train  each  way,  two 
weat  bound,  and  two  eaat  bound,  and,  in 
addition  thereto^  atopa  two  paaaenger  train*, 
one  east  bound  and  one  we«t  bound,  whiah 
are  local  freight  train*  regularly  oanying 
paaaengera.  Complainant  furtber  aeta  forth 
that  it  run*  a  fa*t  through  paaaenger  train 
between  Chicago,  Fort  Worth,  and  Dajlaa, 
«  Tesaa,  by  mean*  of  connecting  carrier*  in 
•  the  atjate  Df*Teza*,  and  a  fa*t  through  paa- 
aenger train  between  Chicago  and  the  Pa- 
dfic  coast  by  means  of  eonnecting  earriera 
beyond  the  territory  of  Olclahoma,  nalther 


train*  which  do  sot  atop  at  lathrop  ara 
Immediately  preoeded  by  traina  that  do  atop 
thar^  and  which  an  maintained  (or  the 
pnrpoae  of  oolleetlng  paaaengere  from  loeal 
atations  and  eonveying  tham  to  nearhy  ata- 
tlona  on  tlw  line  of  tha  load  of  tha  oom- 
plainant,  where  both  of  aaid  faat  through 
train*  do  atop  for  tbe  porpoae  ol  taking 
on  and  letting  off  paaaenger*. 

The  eomplainant  further  avara  that  the 
traeka  of  Uie  complainant  croai  and  Inter- 
aeot  with  tha  track*  of  the  Atchison,  To- 
paka,  k  Santa  Fe  Railway  Company  at  tha 
aaid  aUUon  of  Lathrop;  that  the  AteU- 
son,  Topeka,  &  SanU  Fe  Railway  runs  two 
trains  each  way  every  day,  all  of  irttiek 
stop  at  the  station  of  Lathrop,  and  which 
make  close  and  direct  oonneetion  with  tha  S 
train*  which  tbe'eomplainaDt  stops  ftt  the  ; 
station  of  L«tbrop;  Uiat  except  under  nn- 
uaual  circumstanoes  passengers  seldom  find 
it  conrenient  to  change  from  tlie  complain- 
ant'a  railway  to  that  of  tha  Atchison,  To- 
peka,  t  Banta   Fe  line  at  ths  sUtlon  of 


fared  fur  transportation  at  the  place  of 
Starting,  at  the  junction*  of  other  railroad*, 
and  at  the  Junction  of  branch  railroad*  of 
ths  sane  ayatem,  as  herein  defined,  carrying 
pBa*enger*,    and    at    the    aeveral    atopping 

£  laces ;  and  aball,  at  all  crossings  and  In- 
irsection*  of  other  railroads,  iniere  stich 
other  railroad  and  the  railroad  crossing 
the  same  are  now,  or  may  hereafter  ha  made, 
upon  the  same  grade,  and  the  eharacter  of 
tha  land  at  such  croasing  or  intersection 
will  admit  of  the  same,  ereo^  tmlld,  and 
maintain,  eithor  jointly  with  the  railroad 
eompany  whoae  rc«d  is  CTOsaed,  or  separate- 
ly by  cMh  railroad  company,  a  dc^t  or 
passenger  honae  and  waiting  room  or  rooms 
Boffldant  to  comfortably  aooommodate  all 
paasengBT*  awaiting  the  arrival  and  depar- 
tars  01  trains  at  such  junction  or  railroad 
snasInK  and  shall  keep  so^  depot  or  pas- 
senger nonae  or  room*  warm,  lighted,  and 
Open  to  the  ingress  and  sgreas  of  all  paa- 
senoen  for  a  reasonabls  time  before  the 
arriTal  and  nntil  after  th*  dapartare  of  all 
trains  carrying  paaaengera  on  aald  railroad 
or  railroads;  and  th^  are  hereby  required 
to  stop  ail  train*  carrying  pasoangsn  at  the 
Junction  or  interaection  of  other  railroads, 
and  they  are  further  required  to  receive 
all  paasengers  and  baggage  for,  and  to  atop, 
«n  a  fiag  or  aignal,  a^  trains  carrying  pas- 
smgers,  at  the  junction  of  all  branch  rail- 
road* (rf  the  lame  ■y*tem,  which  taid  branch 
railroad*  are  18  miles  or  mors  In  length, 
and  at  the  tarmlnua  of  which  is  loeated  an^ 
eonntj  seat  town  of  any  munty  in  thii 
state,  a  sufficient  length  of  time  to  allow 
the   transfer   of   passengera,   personal   bag- 


erty  over  both  roada  without  ohangs  of 
cars;  and  they  shall  he  compellod  to  ra- 
ceive  all  passengers  and  frei^t  from  aneh 
oonnseting.  Intersecting,  or  uanch  roads 
whensTsr  the  same  shall  be  dsllversd  to 
than.  And  svsiy  railroad  ennpany  or  cor- 
poration owning  operating  or  leaaing  any 
railroad  In  this  state  riuJl  keep  all  Ita  ds- 
pote,  stations,  or  passenger  stations,  wheth- 
er located  at  the  crossing  or  intersection  of 
other  roads  or  alaewbere,  warm,  lighted, 
and  open  to  the  inirea*  and  egreas  of  all 
paasengeis  a  r«aaonable  time  bdore  the  ai^ 
rival  and  until  after  tha  departure  of  all 
passenger  trains  on  said  railroad  whleh 
stop  or  receive  or  discharge  pasoengeis  at 
such  depots,  station*,  or  ^asaengar  bouses. 
Every  railroad  coruorafaon  or  eompany 
which  shall  fall,  nenect,  or  refuse  to  com- 
ply with  sny  or  eUher  one  <^  the  provi- 
sion* of  this  section  from  and  after  the 
time  the  sams  shall  beoome  a  law,  shall, 
Ur  aadi  day  said  railroad  corporation  or 
eompany  refuses,  ne^ects,  or  falls  to  comply 
therewith,  shall  forfeit  and  pay  the  sum  A 
$2S,  whidi  may  be  recovered  in  the  nam* 
of  the  state  of  Misaouri,  to  the  uae  of  tha 
achool  fund  of  the  county  wherein  aaid 
crosaing,  depot,  station,  paaaenger  house  or 
branch  railroad  is  loeated;  and  it  shall  be 
the  dnfy  id  ths  proaeeutlng  attorney  to 
prosecute  for  a  reeoveiy  of  the  same.  The 
term  '^ilroad  eorporationa,"  aa  used  1b 
this  aet,  shall  fnoluda  tlie  term  "railway 
ooropanv  and  railway  eorporation." 

See.  i.  Inaamuch  aa  the  train  service 
is  very  inconvenient  and  unsatisfactory  in 
some  plaoes  eonstltutas  an  mnersenoy  with* 
in  the  meaning  of  the  OoDstitatlan,  tte^ 
tore,  thi*  sot  ihaO  Inks  tfect  Mi  to  ta 
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Lathrop.  CampUiaaiit  ftvert  thkt  to  atop 
the  tlLrougli  Intontata  tralna  running  be- 
tween Chicago,  Fort  Worth,  and  DaUaa, 
Texaa,  and  between  Chicago  and  the  Fa- 
dflo  ooMt,  would  be  a  direot,  unreaMii- 
ahle,  and  unwarrantable  Interference  with 
ita  fntentato  businew,  and  that  Mid 
through  traina  are  maintained  for,  and  are 
eaiential  to  the  purpose  of,  transporting  In- 
teratate  passenger  traffic,  and  for  the  car- 
riage of  the  United  State*  maile.  The  com- 
plainant avera  that  the  facilitiea  for  the 
interohange  of  passengera  at  the  station  of 
Latlirop  are  amply  sufficient  to  accommo- 
date the  public,  and  that  the  service  ie 
both  eonTenient  and  satisfaetorj  to  the  pub- 
lie.  The  bill  further  aran  that  If  the  eaid 
through  trains  are  required  to  atop  at  all 
Junctions  with  other  railways  and  there 
interehange  passengers  witli  such  road,  their 
niefuIneM  as  through  trains  will  be  de- 
stroyed, and  the  interstate  busineaa  of  the 
oomplainant  interfered  with  to  an  unwar- 
ranted extent  without  any  corresponding 
beneSt  to  the  traveling  public;  that  the 
law  of  March  IB,  1907,  as  applied  to  eaid 
traina  which  do  not  stop  at  the  itation  of 
Lathrop,  it  a  serious  burden  upon  inter- 
(tate  oommerce  so  conducted  by  said  trains, 
and  an  unlawful  and  unreasonable  inter- 
ference therewith,  and  In  violation  of  the 
Constitution  of  the  United  States  and  the 
acts  of  Congress  r^ulating  commerce. 
Complainant  avers  that  the  act  of  March 
IB,  IBOT,  requiring  trains  carrying  passen- 
gers to  stop  at  the  junction  or  intersec- 
tions of  other  roads  for  the  pnrpoae  of  In- 
terchanging passengers  and  baggage  at  snch 
Junction  points,  was  not  passed  in  the  ex- 
ercise of  the  police  power  of  the  state  of 
Missouri  to  protect  the  traveling  public,  but 
■olely  for  the  purpose  of  increasing  travel- 
le  Ing  facilities,  and  to  provide  a  more  eon- 
r  venfent  and  •satisfactory  train  service  at 
■ueh  junction  points.  Complainant  avers 
that  it  installed  an  interlocking  plant  and 
an  automatic  signal  device  at  the  inter- 
section with  the  tracks  of  the  Atchison,  To- 
peka,  k  Banta  Fe  Railway  at  the  sUtion  of 
Lathrop,  and  thereby  provided  an  absolutely 
iafe  method  for  its  through  trains  to  pass 
over  the  tracks  of  the  Atchison,  Topeka,  A 
Santa  Fe  road  without  stopping.  The  bill 
avers  that  Harry  T.  Herndon,  as  prosecut- 
ing attorney  for  the  county  of  Clinton,  Mis- 
souri, threatens  to  and  will,  unless  enjoined, 
put  in  motion  the  special  provisions  of  the 
act  of  March  16,  IBOT,  for  the  enforcement 
of  penalties  of  fSG  per  day  since  July  El, 
1B07,  which  penalties  In  a  short  time  would 
amount  to  manjr  tbonsandB  of  dollars. 

Complainant  further  avera  that  defend- 
ant John  E.  Swanger,  secretary  of  the 
■tata  of  Ulsaonri,  under  and  hj  M>tlwr> 


Ity    «f    said    aet    of    tha    state    of    Mia- 
Bonri,  approved  March  IS,  1B07,  eonoemlng 
the   bringing  of   caaes  by   foreign   corpora- 
tions  in   the   Federal   courts,   which   act   i>  _ 
set  forth  in  the  margln,t  thraataus  to,  and  m 
will,  unlees* enjoined,  cancel  the  complain-  • 
ant's  certificate  of  the  right  to  do  business 
in  the   state  of  Missouri,   and   will   take 
other  steps  necessary  to  revoke  the  license 
and  permit,  as  provided  in  the  act  of  Mareh 
IS,  IBOT,  should  the  complainant  file  this, 
ito  bill  of  complaint,  in  the  United  BUtea 


tBa  It  enacted  hy  the  general  sasemhly  of 
the  state  of  Missouri  as  follows: 

Bee.  1.  If  any  foreign  or  nonresident  rail- 
way corporation  of  whatever  kind,  incor* 
porated,  created,  and  existing  under  the  lawa 
of  any  other  state,  territery,  or  country, 
and  doing  business  aa  a  carrier  of  freight 
or  passengers  from  one  point  in  this  state, 
to  another  point  in  this  state,  under  tba 
laws  of  this  state  regulating  or  authorizing 
the  licensing  of,  or  the  issuing  of  a  pemul 
or  a  certificate  of  authority  to,  or  suffering 
or  allowing,  any  such  corporation  to  enter 
or  te  do  business  In  this  state  shall,  with- 
out the  ooDsent  of  tbe  other  party,  in  wri^ 
ing,  to  any  suit  or  proceeding  brought  hy  or 
against  it  in  any  court  of  this  state,  remove 
said  suit  or  proceeding  to  any  Federal  court, 
or  shall  inatitute  any  suit  or  proceeding 
against  any  citizen  of  this  state  in  any 
Federal  court,  the  license,  permit,  certificate 
of  authority,  and  all  right  of  such  corpora- 
tion and  ite  agente  to  carry  passengers  or 
freight  from  one  point  in  Uiia  state  te 
another  point  in  this  state  shall  forthwith 
be  revoked  by  the  leeretaiy  of  state,  and 
Ita  right  to  do  snch  business  shall  cease, 
and  the  secretary  of  state  shall  publish  such 
revocation  in  some  newspaper  of  large  and 
general  circulation  in  the  eUte,  and  such 
corporation  shall  not  again  be  authorized  or 
permitted  to  cany  passengers  or  freight 
from  one  point  in  this  state  to  another  point 
in  this  state,  or  to  do  business  as  a  carrier 
of  passengers  or  freight  of  any  kind  from 
one  point  in  this  state  to  anotner  point  in 
this  stete  at  any  tJme  within  five  ycaia 
from  the  date  of  such  revocation  or  tba 
cessation  of  sucb  right  But  the  revocation 
of  such  license,  permit,  right,  certificate  of 
authority,  or  the  cessation  of  sucb  righ^ 
shall  not  be  deemed  to  prohibit  or  pre- 
vent such  corporation  from  carrying  paa- 
sengers  or  freight  from  a  point  within  thia 
state  to  a  point  without  this  state,  or  from 
a  point  without  this  stete  to  a  point  with^ 
in  this  state,  or  from  making  what  ara 
known  as  interstate  sbipmente  and  trans- 
portation. 

Sec  2.  If  any  corporation  included  In  the 
provisions  of  this  act  shall  carry,  or  at- 
tempt to  oarry,  or  hold  itself  out  to  carry, 
passen^rs  or  freight  of  any  kind  from 
one  point  In  the  stete  to  another,  without 
a  license,  permit,  or  certiflcate  of  author- 
ity therefor,  first  had  and  obtained  from  tba 
state  of  Missouri, — to  be  issued  by  the  sec- 
retary of  state, — or  after  ite  license,  permi^ 
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>•  «lrenit  eovrt,  uid  became  of  anj  kUampt 
•  MnipUnuit*in^  milct  to  remove  anj 
to  a  Federal  court  from  uij  stata  eoort  of 
the  ttate  of  MJHBouri,  and  to  bring  any  eaie 
in  anj  Federal  oonrt  againet  a  eitizen  of 
the  aUta  of  Misuari.  The  biU  Uwii  act* 
out  the  coming  of  the  complainant  Into  the 
•tate  of  Miuouri  in  aceordance  with  the 
Uwa  of  the  atate,  that  it  acquired  property 
therein,  which  Included  many  miles  of 
road,  depots,  ttation  grounds,  shopa,  and 
warchouBcs,  terminals,  rolling  stock,  and 
other  equipment  neoeaaary  to  the  mainte- 
nance and  operation  of  its  Une^  located 
the  atate  of  Missouri,  and  at  an  assesi 
Talue  of  $3,262,776.  The  bill  sets  oat  the 
various  particulars  wherein  it  is  contended 
that  the  act  of  March  13,  1007,  is  void 
der  ths  Constitution  of  the  United  States, 
and  the  bill  avers  that  if  the  complainant 
■honld  attempt  to  remove  into  the  Federal 
eonrta  any  ease  commenced  in  the  stats 
eonrta  of  Miaaouri,  or  should  commenw  pro- 
eeedings  in  any  Federal  court  againet  a  eiti- 
sen  of  the  state  of  Missouri,  the  defendant, 
as  secretary  of  state  of  the  atate  of  Mia- 
mmii,  would  deny  the  right  of  complainant 
to  do  business  in  the  state  of  Miuouri,  and 
If  the  complainant  attempted  to  earry 
the  same  it  would  be  subject  to  forfeit 
and  to  pay  to  the  state  of  Miasoari  a  pen- 
alty ot  not  less  than  (2,000  nor  more  than 
910,000,  to  be  recovered  in  any  court  in  the 
state  tiaving  jurisdiction.  An  injunction 
was  prayed  against  the  defendant  Harry  T. 
Hemdon  as  prosecuting  attorney  of  the 
eonnty  of  Clinton,  Miaaouri,  requiring  him 
to  refrain  from  enforcing,  or  attempting  to 
enforce,  the  provisions  of  the  act  of  March 
19,  1907,  ao  far  a«  it  relatea  to  the  stop- 
ping of  the  trains  aforesaid,  at  the  crossing 
of  the  Atchlaon,  Topeka,  &  Santa  Fe  Rail- 
way at  the  station  ot  Lathrop,  Clinton 
oounty,  Missouri,  and  from  enforcing,  or 
•ttemptlng  to  enforce,  the  penalties  of  the 
statute;  and  that  the  defendant  John  B. 
Bwanger,  secretary  of  state  of  the  state  ot 
^  Missouri,  be  restrained  from  enforcing,  or 
e  attempting  to  enforce,  the  provisions  of  the 
i  act  of  March  13,  1907,*  providing  for  the 
revocation  and  canceling  of  the  complain- 
ant's  charter   because    of    the    removal    of 


cases  from  a  state  to  a  Federal  court,  or 
bringing  suit  in  a  Federal  court  against 
any  citisan  of  the  atate  ol  Missouri. 

A  demurrer  was  filed  to  the  bill  by  both 
of  the  defendants,  the  same  was  overruled, 
and  a  final  decree  was  entered  enjoining 
the  enforcement  of  the  act  of  March  13, 
I9DT,  because  of  the  beginning  of  the  suits, 
or  the  removal  of  cases  to  Federal  courts, 
and  enjoining  the  enforcement  of  the  act  of 
March  19,  ISOT,  so  far  as  it  relates  to  the 
complainant's  said  trains  passing  through 
Lathrop,  or  the  stopping  of  such  trains  at 
the  station  of  Lathrop,  and  enjoined  the 
defendant  prosecuting  attorney  ot  Clinton 
County,  Missouri,  from  enforcing,  or  at- 
tempting to  enforce,  the  provisions  of  said 
act  as  to  stopping  said  trains,  or  enfor- 
cing the  penalties  provided  for  in  that  set 
for  the  failure  to  comply  with  the  provi- 
sions thereof. 

It  is  evident  from  tlie  foregoing  state- 
ment that  the  constitutional  questions  in- 
volved in  this  case  are:  First,  whether, 
under  the  act  of  March  19,  1907,  the  com- 
plainant can  be  eompelled  to  stop  its 
through  trains,  described  in  the  bill,  at 
the  station  of  lAthrop,  and  whether  such 
B  statute,  so  far  as  it  relates  to  inter- 
state commerce  traina,  is  void  as  an  at- 
tempt to  regulate  interstate  commerce,  and 
imposea  a  burden  thereon  by  atate  legia- 
lation.  And,  secondly,  under  the  act  of 
March  13,  1907,  can  the  licenae  and  right 
of  the  complainant  to  do  busineis  in  the 
state  of  Missouri  be  lawfully  revoked  be- 
cause it  has  begun  a  suit,  or  may  remove 
a  suit,  from  B  state  court  to  a  Federal 
t,  complainant  being  a  corporation  or- 
ganiied  in  another  state. 

Before    considering    these    queationa,    we 
will  notice   some   of   the  objections   to   the 
decree  below,  made  by  the  learned  counsel 
for  the  atate.     It  ia  asserted  that  the  bill 
is  multifarious,  and  that  there  Is  no  right  ^ 
to  join  the  defendants,  the  prosecuting  at-  ^ 
tomey  and  secretary  of  state,  in  the*same  * 
bill.     But  no  objection  to  such  joinder  of 
the  parties  was   specially   taken,  and  it  is 
well  settled  that  an  objection  of  this  char- 
acter must  be  promptly  made.    The  proper 
way   to   raise   such   question   is   by   special 


right,  or  certificate  of  authority  to  carry 
passengers  or  freight  of  any  kind  from  one 
point  in  this  atate  to  another  point  in  this 
state,  shall  have  been  revoked  or  ceased, 
as  provided  for  W  the  preceding  section  of 
this  act,  ft  shall  forfeit  and  pay  to  the 
state  of  Miaaouri  for  each  offense  a  penalty 
of  not  less  than  $2,000  nor  more  than  $10,- 
000,  suit  ta  be  brought  therefor  in  any  court 
of  competent  jurisdiction  by  the  attorney 
osneral  or  the  proaecuting  attorney  of  any 
r  in  tho  etate  in  triiich  such  offense 
nlttad,  and  aueh  ^enaa 


iniT  in  the  et 
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shall  be  deemed  to  have  been  committed 
either  in  the  oounty  where  such  transporta- 
tion originated  or  in  the  county  where  it 
terminated.  And  the  governor  may,  when- 
ever he  shall  deem  it  necessary,  appoint 
special  counsel  to  assist  the  attorney  gen- 
eral or  any  prosecuting  attorney  to  enforce 
or  carry  out  the  provisions  of  this  act. 

Bee  3.  All  acts  or  parts  of  acts  in  con- 
flict herewith  are,  in  so  &r  as  they  are  in 
conflict,  hereby  repealed. 

Approved  March  13,  1907. 

[l^WB  of  Miuouri  of  1907,  p.  174.] 
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demTirrar,  ipMlflcktly  directed  to  the  ob- 
Jwtioii.  1  Street,  Fed.  Eq.  Pr.  g  OSS.  It 
U  true  tb*t  a  oourt  m«7  iteelf  tab  the 
objection  in  extrame  cMf,  when  that  eonree 
U  BBsentiaJ  to  the  neoeuuy  end  proper 
adminiitrstion  of  JuBtioe.  But,  «•  Uid 
down  In  Oliver  y.  PUtt,  S  Haw.  333,  412, 
11  L.  ed.  022,  esa,  Mr.  Juatioe  Story,  apaftk- 
Ing  for  the  court,  if  the  court  can  get  to 
ft  final  decree  without  serioue  embarrasa- 
ment,  it  will  do  lo;  and  »kj9  the  leemed 
juatice:  "±  fortiori,  an  appellate  court 
would  icaroelf  entertain  the  objection,  if 
It  was  not  farced  upon  it  by  a  moral  ne- 
oeMity."  No  Buch  ca«e  exitta  here.  Cer- 
tainlj,  in  the  ftbaence  of  a  apeeiflc  ob- 
jection, there  ii  no  difflcultj  in  hearing  at 
the  eame  time  the  case  againit  the  McrB- 
tMTj  of  state  and  the  proMcuting  attorney. 
The  bringing  of  the  suit  againat  the  proae- 
entlng  attorney  in  the  Federal  oourt,  ft  the 
■tatute  of  March  13,  ISOT,  ia  to  be  carried 
out,  will  forfeit  the  complainant'e  ri^t  to 
do  busineu  within  the  atate,  and  we  see  no 
reaion  why  the  right  to  deelare  lueh  for- 
feiture may  not  be  eoneidered  with  the  eaae 
■gainat  the  proaecuting  attorney.  We  And 
no  merit  in  the  objection  of  multifarloua- 
tuaa. 

Aa  to  the  objection  that  the  avit  ia  one 
againat  the  atata,  we  think  no  diacuaslon 
la  neoeaaaiy,  and  eontent  oureelvea  with  a 
reference  to  the  late  caaee  in  this  court  to 
that  point  Bx  parte  Young,  209  U.  S.  123, 
«2  L.  ed.  714,  13  Ii.R^(N.B.)  032,  28  Sup. 
Ct.  Rep.  441;  Weatem  U.  Teleg.  Co.  t. 
Andrewi,  21B  U.  S.  165,  S4  L.  ed.  — ,80 
Sup.  Ct  Rett.  280. 

The  act  of  March  10,  lOOT,  requiring  the 
■topping  of  certain  trains,  upon  its  face 
•Mmi  to  require  the  atoppage  of  all  pas- 
■enger  trains  at  the  junction  or  Intersee- 
tion  of  other  roada.  But  It  i*  contended  by 
eounael  for  the  atate  that  this  statute  la 
^  bat  an  amendment  of  former  statutes,  and 
»  that  tlie  requirement  to  itop  traina  carry- 
•  lng*paasengers,  as  qualified  by  the  enbee- 
quent  language  of  Uie  act,  means  to  atop 
■neh  trains  for  a  auffldent  length  of  time 
to  allow  the  transfer  of  pasiengers,  per- 
sonal baggage,  mails  and  express  from  the 
trains  of  the  roada  connecting  or  intersect- 
ing to  the  traina  of  the  other  road,  and 
that,  therefore,  the  act  applies  only  to  the 
operation  of  trains  actually  carrying  such 
passengera,  personal  baggage,  maila  and  ex- 
press as  are  destined  for  points  on  the  con- 
Bseting  road,  and  does  not  require  the  stop- 
page of  all  trains  carrying  passengers,  as  is 
set  out  in  the  bill.  And  this  conclusion. 
It  is  said,  mnat  necessarily  follow  because 
d  the  eonstnietion  given  to  the  statute 
prior  to  Its  amendment  on  March  10,  1007. 
■tats  BM  of  Behool  Fund  t.  Wabash,  8t 


L.  A  P.  B.  Od.  n  Uo.  I4S;  Logan  t.  Hanni- 
bal &  St  J.  R.  Co.  77  Mo.  see;  Stats  ax 
reL  McPherson  t.  St  Louis  &  &  7.  B.  Oow 
lOB  Mo.  App.  212.  70  S.  W.  714. 

The  contention  ia  that  tbe  amendment 
of  1907  has  only  the  effect  to  bring  into  the 
statute  certain  provisions  as  to  branch  rail- 
roads. Aasuming  this  to  be  a  oorreet  in- 
terpretation of  tiiis  statute,  and  that  it 
only  requires  the  stoppage  of  trains  at 
I«throp  carrying  passengers  destined  for 
points  on  the  intersecting  railroad,  or  to 
take  np  passengers  there,  destined  for  points 
on  complainant's  road,  tlie  question  remains. 
Would  the  requirement  of  the  act  of  Marek 
10,  1007,  to  stop  the  throogh  trains  de- 
scribed in  the  bill,  for  such  purpose  and 
under  the  circumstances  set  forth,  be  aa 
unlawful  attempt  to  regulate  intaratata 
commeree,  and  impose  an  unlawful  bnrdsn 
thereon  t 

The  extent  of  the  right  to  oontrol  through 
interstate  transportation  of  passengers  b7 
atate  legislation,  or  under  orders  of  a  com- 
misiion  authorised  by  tha  state,  has  been 
recently  before  this  eonrt  Mississippi  B. 
CommlMion  t.  lUinols  a  B.  Co.  203  D.  8. 
335,  SI  L.  ed.  200,  27  Sup.  Ct  Bapw  00; 
Atlantic  Coast  Lins  B.  Co.  r.  Wharton,  207 
U.  S.  328,  S2  L.  ed.  230,  2S  Sup.  Ct  Rep.  IZL 

The  principle  to  be  deduced  from  theea  ^ 
cases  is,  that  where  a  railroad  eompany  » 
has  already  provided  ample  *faoi  11  tlea  for  • 
the  adequate  acoommodaticm  of  the  travel- 
ing public,  such  as  may  be  proper  hnd 
reasonable  at  any  given  point,  and  operates 
interstate  commerce  truns,  carrying  pa»- 
seugers,  through  the  same  places,  at  which 
such  interstate  trains  do  not  st«^  a  etata 
r^ulation  which  requires  the  stopping  of 
such  interstate  trains,  in  addition  to  ample 
facilities  already  provided,  to  the  detriment 
and  hindrance  of  interstate  trafKe,  is  an 
unlawful  regulation  and  burden  upon  in- 
terstate commeroe.  Applying  the  prindplea 
thus  settled,  and  taking  the  allegatitms  of 
the  bill  as  true,  which  we  must  do,  in  view 
of  the  fact  that  the  case  was  dedded  npca 
demurrer,  we  think  that  oonstming  tbs 
atatuts  so  as  to  require  the  stoppage  of 
the  through  trains  whenever  any  parsons 
might  seek  to  avail  tbemselves  thereof.  In 
order  to  permit  a  transfer  of  passengera 
from  one  road  to  the  other  upon  such  trains, 
would  be  an  unnecessary  and  unlawful  bur- 
den upon  interstate  trafilc.  The  averment 
of  the  bill  la  that  the  business  Is  already 
amply  provided  for  in  tiia  other  traina  of 
the  company  and  the  eonnaeting  road,  and 
the  serious  detriment  to  tha  interstate  ear- 
rying  buslaess  from  tlia  reqnlrment  to  stop 
the  through  train*  deacribad  for  the  par- 
pOM  of  permitting  such  trauafm  la  fally 
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It  ia  true  that  the  bill  tYtn  tiiat  few 
panoiu  require  truufer  at  lucli  eonnectitig 
point,  but  if  pauengen  hare  the  right,  un- 
der this  statute,  to  require  the  atoppage 
of  lueh  through  traine  at  Lathrop  whenever 
they  may  desire  to  avail  themielTea  of  luch 
priritege,  leriou*  IneonTenionce  would  re- 
anlt  to  the  interstate  traiDe  in  question. 
It  la  to  be  remembered  that  this  statute 
ia  not  of  that  olaoa  passed  in  the  exercise 
fff  the  police  power  of  the  state  for  the 
promotion  of  the  public  safety,  and  requir- 
ing the  stoppaga  of  trains  by  one  railroad 
before  croising  the  tracks  of  another  rail- 
^  road;  this  statute,  a«  Its  second  section 
0  ihoiTfl,  was  passed  tor  the  purpose  of  prarid- 
•  lng*greater  f&cilities  of  traTel,  and  not  for 
the  protection  of  life  and  limb.  We  there- 
fore reach  the  conclusion  that  the  oireuit 
eourt  did  not  err  in  granting  the  Injunc- 
tion, so  far  as  It  relates  t«  the  enforce- 
ment of  the  aot  of  March  19,  1607,  relat- 
ing to  the  stoppage  of  ths  interstate  com- 
merce trains  at  the  station  of  Lathrop. 

As  to  the  validity  of  the  act  of  March 
13,  190r,  forfeiting  the  right  of  the  com- 
pany te  do  business  in  the  state  of  Mis- 
Hniri,  and  subjecting  It  to  penalties  In  eaaa 
It  ihould  bring  ■  suit  in  the  Federal  courts, 
or  remove  one  from  the  stete  conrte  to 
tike  Federal  courts,  but  little  need  be  said. 
HiIb  Is  so  because  of  tbe  eases  decided  at 
thif  term,  Involviog  contentions  kindred  to  the 
one  made  In  this  case.  See  Western  U.  Teleg. 
Co.  T.  Kansas,  216  U.  S.  1,  54  L.  ed.  — .  80 
Sup.  Ct  Rep-  190;  Pullman  Co.  v.  Kansas, 
216  U.  8.  M.  CS4  L.  ed.  — ,  30  Sup.  Ct  Hep. 
232 ;  Ludwig  v.  Western  U.  Teleg.  Co.  216 
n.  S.  148.  B4  L.  ed.  — ,30  Sup.  Ct  Rep. 
280;  Southern  R,  Co.  ».  Greene,  216  U.  S. 
400,  64  I*  ed.  — .30  Sup.  Ct  Rep.  287. 
Applying  the  principles  announced  In 
thow  cases.  It  Is  evident  that  the  act  In 
gontrorersy  aannot  stand.  In  view  of  the 
pravielons  of  tbe  Constitution  of  the  Unit- 
ad  Stetes.  Moreover,  this  is  not  a  case 
where  the  state  has  undertaken  te  prevent 
tbe  etmiing  of  the  corporation  Inte  ite  bor- 
ders tor  thepurposeof  eariylngon  business. 
Tbe  corporation  was  within  the  state,  com- 
plying with  Its  laws,  and  had  acquired,  un- 
der the  sanction  of  tbe  state,  a  large 
amount  ot  property  within  ite  borders,  and 
thus  had  beecana  a  person  within  the  stete, 
within  the  meaning  of  the  Constitution, 
and  entitled  to  ite  protection.  Under  the 
Matute  in  controversy,  a  domestic  railroad 
Mmpany  might  bring  an  aetloii  in  the  7ed- 
•ral  eonrt,  or,  is  a  proper  case,  rei 
OM  thereto,  without  being  subject  to  the 
forfeltnra  of  Ite  right  to  do  buainesa,  or 
to  tba  Imposition  of  panalttea  provided  (or 


s  eonr^ 


in  the  aet    In  all  the  eases  ii 

discussing  Uw   right  of   the   s 
elude  foreign  oorporations,  and  to  pravent  ^ 
them  from  removing  eases  to  the  Federal  ^ 
court*,  It  haa  been  conceded  tbat'while  the  • 
right  to  do  local  business  within  the  stete 
may  not  have  been  derived  from  the  Fed- 
eral Constitution,  ths  right  to  resort  to  tlM 
Federal  courte  is  a  creation  of  tlM  CoBstt- 
tuUon  of  ths  United  Stete*  and  the  stat- 
utes passed  In  pursuance  thereof. 

is  enough  now  to  say  that  within  tba 
principles  decided  at  this  term,  in  ths  oaaes 
cited  above,  the  aot  of  March  18,  1907i 
as  applied  te  the  complainant  railroad  com- 
pany, in  view  of  tbe  admitted  facte  set 
out  in  the  bill  In  this  ease,  is  unoonstltu- 
Uonal  and  void.  We  find  no  error  In  tba  ' 
decree  granted  in  the  Circuit  Court,  and 
"le  same  1*  aJErmad. 
Affirmed. 

The  Csixr  Juanoa  ooneurs  In  ths  letnlt^ 


TUm  ease  Is  governed  by  the  decision  in 
Hemdon  v.  Chicago,  B.  I.  &  P.  B.  Ca,  ante, 
p.  OU. 


APPEAL  from  the  Circuit  Court  of  tlw 
United  Stetes  tor  the  Western  IMa- 
trict  of  Missouri  te  review  a  decree  enjoin- 
ing the  seeretary  of  stete  from  revoking 
the  license  of  a  foreign  railway  to  do  busi- 
ness in  the  state  because  of  removing  nilto 
from  a  stete  eoort  to  a  Federal  oourt  Af- 
firmsd. 

See  same  ease  below,  IST  Fed.  7S3. 

Messrs.  Jam«a  T.  Blatr,  Elliott  W. 
Major,  and  Charle*  O.  Revelie  tor  appel- 
lant 

Meaari.  Jamea  P  Gilmore,  Gardiner 
Iistlirop,  Robert  Dunlap,  and  ni(»n**  B, 
Morrow  tor  appellee.  ^ 

*Hr.   JvcUm   Day   delivered   tbe  opinion  • 
of  the  court: 

This  eaae  was  argned  at  the  same  tim* 
wiOt  No.  100  [218  U.  a  135,  K4  L.  ed.  — ,80 
Sup.  CL  Rep.  033],  and  Involves  thevalidity 
of  the  stetute  ot  March  13,  1907.  Tbe  cas* 
was  also  decided  upon  demurrer  to  the  bilL 
!nie  allegations  of  the  bill  and  supplemental 
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Un  showed  that  the  Atehiaon,  Topeka,  ft 
Bant*  Fe  Railway  CfHnpany  vaa  within  the 
•tate  of  Miaaouri  in  eompliaoee  with  iti 
lawa;  that  it  had  acquired  a  large  amount 
of  property  ther«iii;  that,  being  a  foreign 
eorporatiOD,  it  had  removed  auita  from  a 
■tate  to  the  Federal  eourt,  and  the  eompanj 
KTerred  that  for  that  reason  ita  right  to  do 
bnaineaa  in  the  «tate  ot  Missouri  waB  ahout 
to  be  revoked  by  the  action  of  the  Becre- 
tary  of  state.  This  ease  comea  within  the 
principles  just  laid  down  in  lEO,  and  the 
decree  of  the  Circuit  Court  ia  atOrmed. 
Affirmed. 

The  CHua-  JnaTicx  concurs  in  the  result 


STATE  OF  SOUTH  CAROLINA. 

CODBTS  ((  394*)  -Fbdebai,  Supbei«  Coubt 
—Review  or  Decisiokb  o»  Stats  Cotms 

1  A  motion  to  quaah  an  indictment 
against  a  negro  for  disqualification  of  the 
grand  jurors,  who  must  be  electors,  be- 
cause of  a  change  in  the  state  Constitu- 
tion respecting  the  qualifications  of  electors, 
alleged  to  viulnte  the  act  of  Congress  □) 
June  25,  ISBS  (IS  Stat,  at  L.  73,  chap.  TO], 
does  not  present  any  question  of  the  denial 
of  a  Federal  right,  where  there  is  nothing 
In  the  record  to  show  that  the  Brand  jury, 
as  actually  impaneled,  contained  any  per- 
■on  who  was  not  qualified  as  an  elector 
under  the  earlier  Conititntion,  or  was  so 
made  up  as  to  exclude  n^jro  citiiens  on 
account  of  their  race. 

lad.  Nole.~For  other  cases,  an  Courts.  Cent. 
Dl(.   H  1043-1077;    Deo.  Dlf.  I  tH.*] 
CONBTITUTIOSAL    Liw    (|    22L*)— NiaBOU 

AS  Grand  Jurods — Diecbetjon  of  Jubt 

COMUtSSION  EBS. 

2.  No  diacrimi nation  against  negroes  be- 
cause of  their  race,  in  the  selection  of  the 
grand  jury,   is  made  by  8.  C.  Laws   1B02, 

SI.  1060,  9  2,  giving  the  jury  conunissi oners 
he  right  to  select  electors  of  good  moral 
character,  such  as  they  may  detmi  qualified 
to  serve  aa  jurors,  being  persons  of  sound 
judgment   and   free   from    all   legal   eicep- 

[Ed.'  Note.— For  ntbsr  cas«.  see  ConstltutEoBal 
Law.  Ctnt.  Dig-  1  721;    Dec.  Dtg,  I  jai.'l 

Const iTHTio HAL  Law  (|  K?*)— Dck  Pbo- 
CE88  otr  Law— Rbfcsino  CoBTTKOANOr. 

3.  The  refusal  to  prrant  a  continuance  of 
ft  criminal  case,  sougbt  on  the  ground  that 
the  counsel  for  the  accused  had  not  had 
■ufficient  time  or  opportunity  to  examine 
the  notes  of  the  testimony  tal^en  before  the 
coroner  who  investigated  the  case,  is  not 
ft  denial  ot  due  process  of  law,  where  the 
difficulty  seems  to  have  been  that  the  notes 
ot  the  testimony  were  somewhat  illegible, 
and  that  the  peraon  making  them  was  not 
ftt  hand. 

[Ed  Note.— For  other  cues,  aee  Canst  Itutlonal 
Law.  Cent.  OIr.  I  71t:    Dec  Dig.  t  »1.'l 


Id  ft  i  H1 


HoiaciDK  d  111*)— HoiaciDE  m  Bisui- 

IlfO    AXKEST— IlXIOAL   WAKBAST. 

1.  A  peremptory  instruction  to  aoquit 
one  accused  of  homicide  in  resisting  arrest 
because  the  statute  under  which  the  ar- 
rest was  attempted  and  the  arrest  warrant 
was  issued  is  void  under  the  Federal  Con- 
stitution is  properly  refused,  where,  if  the 
state's  testimony  is  to  be  believed,  the  ac- 
cused, without  any  warning,  or  resorting 
to  any  other  means  of  resistance,  and  after 
the  officer  had  knocked  for  admisaion,  shot 
such  nOicer  upon  his  entering  the  open 
door,  armed  with  a  supposed  warraDt  of 

[Ed.   Note.— For   other   cases,   see   Boia~  ~~ 
Cent  Dl«.  II  le.  1*4;    Dec  DIS-  I  HI.*] 

[No.  184.] 


IN  ERROR  to  tha  Supreme  Court  of  tba 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  conviction  of 
murder  in  the  Court  of  Qeneral  Seasiona 
for  Orangeburg  County,  in  that  state.    Af- 

See  same  ease  below,  SO  S.  C.  332,  96 
B.  E.  9S3. 

He  facts  are  stated  in  tbe  opinion. 

Messrs.  John  Adams,  Jacob  Hoorcr, 
and  Charles  J.  Bonaparte  for  plaintiff  in 

Messrs.  J.  Tnam  Iijon,  D.  S.  Hender> 
■on,  C.  U.  ESrd,  and  B.  H.  Moaa  for  de- 
fendant in  error.  ■ 

*Mr.  Justice  Day  delivered  the  opinion  of  * 
the  court: 

The  plaintiff  in  error,  Pink  Franklin,  ft 
citizen  of  the  negro  race,  was  oonvictAd, 
in  the  court  of  general  seasioua  for  Aa 
county  of  Orangeburg,  South  Carolina,  of 
the  crime  of  murder  by  the  shooting  of 
one  H.  E.  Valentine;  thereupon  he  was  sen- 
tenced to  suffer  the  death  penalty,  and  upon 
appeal  to  the  supreme  court  of  South  Caro- 
lina the  judgment  of  the  court  of  general 
sessions  was  affirmed.  80  B.  C.  332,  60  S. 
E.  S53.  The  case  is  here  upon  a  writ  of 
error  to  the  supreme  court  ot  Sooth  Caro- 
lina. 

The   record   discloses  that  the  homidd* 
occurred   upon   the  attempt  of  H.   B.  Val- 
entine, a  constable,  to  arrest  Franklin  ni^  ^ 
on  a  charge  of  "having  violated  and  broken  <S 
I  an  agricultural  contract,"  against  tbe  form  • 
of  a  statute  made  and   provided  in  sudi 
cases  in  the  state  of  South  Carolina.     The 
statute  referred  to  is  |  367  of  the  Criminal 
Code  of  South  Carolina,  which  providea: 

"Any  laborer  working  on  sharea  of  crop 
or  for  wages  in  money  or  other  valuahla 
consideration,  under  a  verbal  or  written  cod- 
D«.  ft  Am.  Diss.  IMT  to  data,  ft  RepT  Indexei 
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tnct  to  Ubor  on  farm  luida,  who  ahall  r«- 
ceive  ftdTancei  either  in  monef  or  aupplies, 
and  thereafter  wilfullj,  and  without  ju«t 
o&use,  fail  to  perform  tha  reoaonable  serv- 
iw  required  of  him  hj  the  ternu  of  uid 
oontract,  »hall  be  liable  to  proBaonUon  for 
k  misdemeanor,  and  on  convictioa  ehall  be 
punished  .bj  imprisonment  for  not  less  thsji 
twenty  days,  nor  more  than  thirty  days,  or 
t»  be  fined  in  the  lum  of  not  less  than  925 
nor  more  than  $100,  in  tha  discretion  of 
the  court:  Provided,  the  verbal  contract 
herein  referred  to  shall  be  witnesaed  by  at 
least  two  disinterested  witneBsea." 

Upon  the  filing  of  the  complaint  before 
a  magistrate,  what  is  termed  an  arrest 
warrant  was  Issued,  directed  to  Henry  E. 
Valentine,  as  special  conatable,  command- 
ing him  to  spprehend  the  plaintiff  in  error 
becsnse  of  the  alleged  violation  of  the  ag- 
ricultural contract,  and  to  bring  him  be- 
fore the  magistrate,  to  be  dealt  with  accord- 
ing to  law. 

As  it  becomes  necessary,  in  coneidering 
the  Federal  questions  raised  in  the  record, 
to  know  the  facta  concerning  the  homicide, 
we  take  occasion  to  brieSy  summarize  such 
as  are  pertinent.  The  testimony  offered  for 
the  state  and  that  offered  for  the  plaintiff 
in  error  differed  widely  as  to  what  occurred 
at  the  time  the  constable  was  shot  The 
record  discloses  that  about  the  time  of  the 
attempted  arrest,  Valentine,  the  constable, 
summoning  one  Carter  to  assist  him,  about 
I  o'clock  on  the  morning  of  the  homicide, 
proceeded  to  the  farm  of  one  Bpires,  who 
lived  near  to  Franklin's  house,  and  requeat- 
ed  him  to  induce  Franklin  to  go  to  his 
S  house,  that  he  might  be  there  arrested. 
•  Accordingly,  Spires  went  to  Franklin's,  and, 
having  aroused  him,  aeked  him  to  do  some 
plowing  for  him.  Franklin  replied  that  be 
would  do  the  plowing  that  afternoon,  but 
could  not  work  for  Spires  that  morning. 
nierenpon  Valentine  and  Carter  went  to 
Franklin's  house  to  make  the  arrest  For  the 
atate  the  testimony  tended  to  show  that  the 
door  of  Franklin's  house  and  the  inner  door 
•f  hia  bedroom  were  open;  that  Valentine 
rapped  with  a  knife  on  the  steps  of  the 
houae,  and  called  to  Franklin,  and  received 
BO  response;  that  Valentine  thereupon  di- 
rected Carter  to  go  around  the  house,  which 
be  did,  and  Valentine,  entering  the  door, 
waa  instantly  shot  by  Franklin,  and  Valen- 
tine's pistol  was  seiied  and  wrung  from  hie 
band;  that  after  he  waa  shot  a  colored  wo- 
man came  in  with  an  axe  and  said  that 
aba  had  a  good  will  to  finish  up  the  joh; 
that  Carter,  upon  hearing  the  pistol  shots, 
which  were  fired  in  rapid  sueceMion,  ran 
around  the  honae,  and  was  caught  by  the 
kg  by  Franklin's  aon,  a  small  boy;  that  np- 
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on  entering  the  hooae  he^  too,  waa  sho^  re- 
ceiving a  slight  wound. 

On  the  other  band,  the  accused  testified 
that  he  had  no  acquaintanoe  with  Valen- 
tine; that  he  did  not  know  that  he  waa  an 
officer  of  the  law  and  armed  with  a  war- 
rant for  hla  arrest;  that  he  beard  nothing 
until  the  door  was  hurled  open,  and  Valen- 
tine eaid  to  him  "Hands  upl"  that  he 
(Franklin)  did  not  move;  that  Valentine 
shot  him,  iufilcting  a  wound  in  his  shoulder; 
that  he  fell  down  by  his  pallet,  got  bis  gun, 
and  fired,  intending  to  get  out  of  the  way, 
and  did  get  out  as  fast  aa  he  could. 

In  a  proceeding  of  this  kind  this  oourt  baa 
no  jurisdiction  to  notice  other  errors  than 
those    which   involve   alleged   violations   of 
Federal  rights  secured  by  the  Constitution 
of  the  United  States  or  Federal  etatntee. 
The  statee  have   the  right  to   administer 
their  own  laws  for  the  prosecution  of  crime, 
and  the  jurisdiction  of  this  court  extends  ^ 
only  to  the  reveraal  of  such  state  proceed-  * 
ings'where  fundamental   rights  secured  by  • 
the  Federal  law  have  been  denied  by  the  pro- 
ceedings in  the  state  conrte.    Rogers  v.  Peek, 
ISQ  U.  B.  42S,  434,  SO  L.  ed.  2S8,  200,  20 
Sup.  Ct.  Rep.  8T,  and  casea  there  cited. 

We  will  proceed,  then,  to  examine  the 
errors  assigned  which  may  be  fairly  said 
to  raise  Federal  questions  reviewable  here. 
A  motion  waa  made  to  quash  the  Indict- 
ment becauae  of  the  disqualification  of  the 
grand  jury  which  returned  it  The  argu- 
ment being  that  the  Federal  act  of  June 
26,  leaS  (IB  Stat  at  L.  73,  chap.  70), 
provides  that  the  Constitutions  <rf  certain 
states,  including  South  Carolina,  should 
never  be  amended  or  changed  so  as  to  de- 
prive any  citizen  or  daaa  of  citiiens  of  the 
United  States,  of  the  right  to  vote  in  said 
state,  given  to  them  by  the  Conititution 
thereof,  named  in  the  act,  except  for  the 
punishment  for  crimes  such  as  are  now  fel- 
onies at  common  law,  whereof  tb^  shall 
have  been  duly  convicted  under  laws  equally 
applicable  to  all  the  atates.  The  necessaij 
qualiflcationa  of  voters  in  South  Carolina 
at  that  time  were  defined  In  g  2,  article  8, 
of  tbe  Constitution  of  South  Carolina  of 
188B,  and  were:  "Every  male  citizen  of 
tbe  United  States  of  the  age  of  twenty-ona 
years  and  upwards,  not  laboring  under  the 
disabilities  named  in  this  Constitution,  with- 
out distinction  of  race,  color,  or  former 
condition,  who  shall  be  a  resident  of  this 
state  at  the  time  of  tbe  adoption  of  thi* 
Constitution,  or  who  shall  thereafter  reside 
in  this  state  one  year  and  in  the  count? 
in  which  he  offers  to  vote  sixty  days  next 
preceding  any  election,  shall  be  entitled  to 
vote  for  all  oOIcers  that  are  now  or  hen- 
after  may  be  elected  by  the  people,  and  upon 
all  questions  submitted  to  the  elector*  at 
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■Bf   alwttioni:      Frondad,   that   no   perwm 

■hkll  be  allowed  to  vote  or  hold  office  who 

b  now  or   lierealter   may   b«   di^qiulified 

therefor  bj  the  Conatitution  of  the  United 

Stktea  until  eueh  diBqiulifleation  ehall  be 

xvacnti   hy   the    Caapeu  at   the   United 

Btatea:     Provided  further,  that  no  pereoi 

^  while  kept  in  any  alnuhouae  or  asylum,  c 

IP  of  unsound  mind,  or  confined  In  an]'  publ: 

•   piieon,    aball   be   allowed   to   vote   or   bold 

offioe."    These  qualificatione  for  voters 

changed   by  tbe   Conatitution  of   1895,  and 

"Art.  2,  i  t.  The  qualifications  for  suff- 
rage shall  be  as  follows :  '(a)  residence  in 
the  state  for  two  years,  in  the  county  one 
yenr,  in  the  polling  precinct  in  which  the 
•lector  offera  to  vote,  four  months,  and  the 
payment,  six  months  before  any  election, 
ol  any  poll  tax  then  due  and  payable; 
...  (d)  Any  person  wbo  shall  apply 
for  registration  after  January  let,  18S6,  if 
otherwise  qualified,  shall  be  registered:  Pro- 
vided, that  he  can  both  resd  and  write 
any  section  of  this  Conititul^on  submitted 
to  him  by  the  registration  officer,  or  can 
•bow  that  he  owns  and  has  paid  all  taxes 
eoUeetible  during  tbe  previous  year  on  prop- 
erty in  tbii  state  assessed  at  three  hundred 
dollars   ($300)   or  more.'" 

This  change  in  tbe  qualification  for  vot- 
ers, it  is  said,  worked  a  deprivation  of  tbe 
rights  of  tbe  accused,  because  the  qualifica- 
tion of  grand  jurors  under  the  constitu- 
tion of  1S9S,  they  being  required  to  be 
eleotors  of  the  state,  made  eligible  different 
persons  than  those  who  were  qualified  to 
be  electors  under  the  Constitution  of  1868. 
As  to  this  contention,  the  South  Carolina 
supreme  court  held  that  the  Conatitution  of 
18 SB  laid  no  restriction  on  color  or  previous 
condition  to  entitle  ons  to  be  an  elector; 
that  the  act  of  Congress  of  18C9  bad  no 
reference  to  the  selection  of  jurors,  and 
that  it  was  inapplicable  to  the  Constitution 
of  the  state  in  regard  to  juries. 

If  it  oDuld  be  held  that  the  act  of  Con- 
greu  restricted  the  state  of  South  Caro- 
lina in  fixing  the  qualifications  (or  suff- 
rage, it  is  unnecessary  to  decide  tbe  point 
lit  this  ease,  as  there  is  nothing  in  the 
record  to  show  that  the  grand  jury,  ns  ac- 
tually impaneled,  contained  any  person  who 
was  not  qualified  as  an  elector  under  the 
Constitution  o(  18(18,  nor  is  there  anything 
„  to  show  that  the  grand  jury  was  so  made 
U  np  as  to  prevent  citizens  of  the  race  of  tbe 
■  plaintiff  in  error  from  sitting  thereon. 
There  was  no  allegation  in  the  motion  to 
quash  upon  this  ground,  or  offer  of  proof 
in  the  ease  to  show  that  persons  of  the  Af- 
ric«n  race  were  excluded  because  of  their 
nee  or  color  from  serving  as  grand  jurors 
in  the  oriffiinal  prosecution  of  a  person  of 


that  race ;  therefoi»  tb*  eue  does  not  ooma 
within  the  rule  laid  down  in  Carter  v. 
Tasas,  177  U.  S.  442,  44  L.  ad.  B3B,  20  Bup^ 
Ct.  Rep.  687;  Rogers  t.  AUbama,  lfl2  U. 
S.  226,  4S  L.  «d.  417,  24  Bup.  Ct.  Repw 
251,  and  kindred  casea.  Moreover,  if  the 
restriction  upon  the  right  to  fix  qualifiOk- 
tions  for  suffrage  in  the  Federal  aet  could 
have  the  effect  contended  for  as  to  aubee- 
quent  state  action,  there  waa  nothing  in 
the  act  to  prevent  the  selection  of  grand 
jurors  haTing  the  qualifications  prescribed 
for  electors  in  the  Constitution  of  1B06, 
in  the  absence  of  a  showing  that  such 
legislation  operated  to  exclude  citizens  from 
such  juries  on  account  of  race.  Re  Shi- 
buya  Jugiro,  140  U.  S.  297,  298,  35  U 
ed.  S13,  II  Sup.  Ct  Rep.  770.  In  this  class 
of  cases,  when  the  real  objection  is  that  a 
grand  jury  is  so  made  up  as  to  exclude  per- 
sons of  the  race  of  the  accused  from  serving 
in  that  capacity,  it  la  essential  to  aver 
and  prove  such  facts  as  establish  the  con- 
tention. Martin  V.  Texas,  200  U.  S.  31% 
SO  L.  ed.  4BT,  26  Sup.  Ct.  Rep.  338. 

It  is  next  contended,  concerning  tbe  Jury 
law  of  South  Carolina,  that  it  confers  ar- 
bitrary power  upon  the  jury  commissioners 
in  selecting  jurors.  Section  2  of  the  act  of 
1B02  provides  (p.  1066): 

"They  [the  jury  commissioners]  shall 
.  .  .  prepare  a  list  of  such  qualified  eleo- 
tors under  the  provisions  of  tbe  Constitu- 
tion, between  the  ages  of  twenty-one  and 
sixfy-five  years,  and  of  good  moral  charac- 
ter, of  their  respective  counties,  as  they  may 
deem  otherwise  well  qualified  to  serve  as 
jurors,  being  persons  of  sound  judgment 
and  free  from  all  legal  exceptions,  which 
list  shall  include  not  less  than  one  from 
every  three  of  such  qualified  electors,"  ete. 
We  do  not  think  there  is  anything  In 
this  provision  of  the  statute  having  the 
effect  to  deny  rights  secured  by  the  Federal 
Constitution.  It  gives  to  the  jui;  com-  a 
missLoners'the  right  to  select  electors  of  • 
good  moral  character,  such  as  they  may 
deem  qualified  to  serve  as  jurors,  being 
persons  of  sound  Judgment  and  frse  from 
all  legal  exceptions.  There  Is  nothing  In 
this  itatute  which  discriminates  against  in- 
dividuals on  account  of  race  or  coTor  or 
previous  condition,  or  which  subjects  suob 
persons  to  any  other  or  different  treatment 
than  other  electors  who  may  be  qualified  to 
I  as  jurors.  The  statute  simply  pro- 
vides for  an  exercise  of  judgmant  in  at- 
temping  to  secure  competent  jurors  of  prop- 
qualifications.  Murray  v.  T.ouisiana,  163 
S.  101,  108,  41  L.  ed.  37,  BO,  16  Snp. 
Ct.  Rep.  990;  Gibson  v.  Mississippi,  162 
U.  8.  5SS,  689,  40  L.  ed.  1076,  1081,  16 
Sup.  Ct.  Rep.  904. 
Undar  this  statute,  the  auprema  court  of 
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South  Carolina  li«ld  that  tha  jurf  eommla- 
aiotiara  were  oaty  required  to  ielect  man  of 
good  moral  aharact«r,  and  that  oonipatent 
eotond  men  ware  equally  ellgibl«  with  oth- 
ers for  such  aerrloe.  We  find  no  denial  of 
Federal  rigbta  in  thla  proriaion  <rf  the 
aUtute. 

It  ia  next  contended  that  the  plaintiff  In 
error  was  denied  due  proeeaa  of  law  in  the 
rafueal  cf  the  court  to  oonttnue  bia  ease 
when  the  aame  was  called  for  trial.  It  ii 
etementary  that  tha  matter  of  continuance 
nets  in  the  sound  discretion  of  the  trial 
eour^  and  Ita  action  in  that  respect  is  not 
ordinarily  reviewable.  It  would  take  an 
extreme  ease  to  make  the  action  of  the 
trial  court  in  such  a  ease  a  denial  of  due 
process  of  law.  A  continnanca  was  asked 
for  beeaoae,  it  was  alleged,  the  counsel  for 
the  aecnsed  had  not  had  aufflcient  time  or 
opportunity  to  examine  the  notes  of  the 
testimony  taken  before  the  coroner  who  in- 
veatigated  the  ease.  The  record  discloses 
that,  in  support  of  the  motion  to  continue, 
oounsel  for  the  plaintiff  in  error  made  sffl- 
davit  that,  two  weeks  before  the  beginning 
of  the  term,  he  bad  called  upon  the  clerk 
of  the  court,  and  asked  to  see  the  teati- 
mony  taken  before  the  ooroner,  and  that  the 
.  clerk  bad  informed  him  that  the  coroner 
S  kept  hia  book  in  a  room  upetairt,  but  that 
•  the*rooiB  was  locked  at  the  time;  that  the 
pl^ntiff  in  error's  counsel  thereupon  made 
a  search  for  the  coronar,  and  that,  failing 
to  find  hfm,  he  called  upon  the  solicitor  for 
the  state,  and  asked  him  If  he  had  the  orig- 
inal testimony,  and  the  same  was  handed 
him,  which  testimony  wai  partly  in  short- 
hand, and  the  stenographer  who  took  the 
same  being  out  of  town  at  tha  time,  ooun- 
sel for  the  accused  could  therefore  not  get 
a  proper  and  intelligent  reading  of  the  tes- 
timony. Counsel  for  the  accused  further 
deposed  that  be  called  upon  the  deputy  sher- 
iff and  asked  him  to  go  into  the  room  used 
hj  tiie  grand  jury  at  the  time,  to  get  the 
eoroner'a  book.  This  was  on  Tuesday 
Wednesday  of  the  week  of  the  trial. 
found,  upon  examination,  that  the  testimony 
had  not  been  copied  into  the  coroner's  book, 
and  that  therefore  the  counsel  were  not 
enabled  to  read  and  become  familiar  with 
the  testimony  "absolutely  needed  for  con- 
tradiction on  the  trial  of  such  causes." 
Counsel  for  the  state  stated  in  this  connec- 
tion that  when  the  attorney  for  the  ac- 
cused came  to  his  ofllce  and  asked  for  the 
coroner's  inquisition,  he  handed  to  him 
papers  in  the  case,  telling  blm  at  the  time 
that  he  did  not  know  whether  he  could 
read  them  or  not,  beoanse  they  were  writ- 
ten in  a  kind  of  short  or  running  hand; 
that  he  had  suppressed  no  record  in  the 
•Bse.  and  had  given   the  eounsel  all   the 


reontda  which  h«  had:  that  the  record  waa 
written  In  a  kind  of  running  long  handj 
that  the  young  man  who  took  the  testimony 
was  out  of  town  at  the  time,  and  that  ha 
had  so  stated.  Upon  this  ahowing,  tha 
court  declined  to  continue  the  ease.  Certain- 
ly there  was  no  deprivation  of  due  proeeaa 
of  law  in  this  action. 

It  is  next  contended  that  the  court  erred 
in  refusing  to  direct  a  verdict  upon  mo- 
tion of  the  defendant's  counsel  at  the  close 
of   the   testimony,   because  the  warrant  on 
which    the   deceased    attempted    to    arreat  ^ 
the  plaintiff  in  error  waa  null  and  void,  be-  J^ 
cause   the   act   under  which   it'waa   issued  ■ 
waa   unconstitutional,   and   this,   so   far   as 
Federal  questions  are  concerned,  because  it 
waa  in  violation  of  Art.  4,  and  repugnant 
to  the  13th  and  14th  Amendments  of  the 
Federal  Constitution.     Responding  to  this 
motion  to  direet  an  acquittal,   the  court 

"It  ia  not  necessary  to  argue  that  point 
further,  even  If  you  were  to  eatabllBh  the 
fact  that  the  warrant  were  null  and  void, 
or  even  if  the  man  bad  no  warrant  at  all, 
it  would  not  he  competent  for  the  court  to 
direct  a  verdict  in  favor  of  the  defendant 
Pinkney  Franklin,  and  the  motion  is  re- 
fused. I  will  also  leave  it  to  the  jury  as 
to  the  guilt  or  innocence  of  the  other  de- 
fendant I  don't  ears  to  discuss  the  mat- 
ter, but  I  do  not  apprehend  that  it  ia  a 
case  in  which  the  court  ou^t  to  direct  ft 
verdict  In  case  of  either  of  the  defendants, 
and  the  motion  is  therefore  refused." 

The  only  Federal  question  raised  in  this 
connection  is  found  in  this  denial  of  the 
motion  to  direet  a  verdict  In  favor  of  the 
accused,  because  the  statute  under  which  be 
waa  sought  to  be  arrested  waa  void  under 
the  Federal  Constitution,  and  the  it  arrant 
isaned  for  bis  arrest  under  such  unconsti- 
tutional law  therefore  void  and  of  no  ef- 
fect. That  the  statute  under  which  the 
proceedings  were  had  and  tha  warrant  is- 
sued is  unconstitutional  was  held  by  the  sn- 
preme  court  of  South  Carolina  In  Ex  parte 
HoUman,  TS  8.  0.  1,  21  L.ILA.(N.8.}  242, 
SO  S.  E.  10,  14  A.  ft  E.  Ann.  Cas.  IIOS. 
In  that  case  the  court  reached  the  eonclu- 
aion  that  the  statute  In  question  not  only 
violated  the  Constitution  of  the  state,  but 
waa  In  contravention  of  the  13th  and  I4th 
Amendments  to  the  Constitution  of  the 
United  States,  and  S  1B90  of  the  Revised 
Statutes  of  the  United  States  (U.  5.  Comp. 
Stat.  1901,  p.  12Q6),  known  as  the  peonage 
statute.  See  Clyatt  v.  United  SUtes,  107 
U.  S.  207,  49  I>  ed.  720,  20  Sup.  OL  Rep. 
420. 

But  sn  Inspection  of  this  record  does 
not  disclose  that  by  any  request  to  charge 
or  otherwise,  any  advantage  was  aoui^t  to 
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W  talcen  «t  Uw  nneoiutitntioiialitT  of  tbe 
•  Mt  oth«T  ttiui  U  found  in  the  request  for 
'  tbe  peramptorj'iiurtructiDn  to  acquit  the 
teoiued.  Eren  if  oua  attempted  to  be  tr- 
rMt«d  under  proeew  iuued  nndar  «  void 
Uid  unconrtitutioiial  Uw  haa  the  right  to 
reai*t  arrest,  even  to  the  talcing  of  human 
life  (a  point  we  do  not  find  it  necessai 
decide),  the  case  could  not  hare  been  taken 
from  the  juiy  upon  the  testimony  diiclosed 
in  this  record.  The  right  to  make  luoh  n- 
■latance  to  the  officer,  under  the  circum- 
■tanoes  here  ahown,  must  have  been  left 
to  the  determination  of  the  JU17,  under 
proper  Instruetioni.  In  this  case,  if  tbe 
state's  testimonf  is  to  be  believed,  the 
aeeuaed,  without  anjr  warning,  or  resorting 
to  anj  other  means  of  resistance,  and  after 
the  constable  had  knocked  for  admission, 
■hot  tbe  officer  upon  his  entering  tbe  open 
door,  armed  with  a  supposed  warrant  of 
arrest.  Upon  this  showing,  the  ease  could 
onlainly  not  be  taken  from  the  Jury  be- 
eauas  of  any  supposed  right  to  resist  with 
all  neoeasar;  force  an  unlawful  arrest  be- 
eanae  of  the  Inralidity  of  the  statute,  or 
the  warrant  issued  in  pursuance  thereof. 

It  was  Insisted  in  the  oral  argument  of 
tbis  ease,  and  an  elaborate  brief  was  filed 
bf  eminent  oounsel,  making  the  oontentions 
that  the  proceedings  for  the  arrest  of  the 
accused  were  in  violation  of  tbe  13th  Amend- 
ment to  the  Constitution,  and  of  g  1990 
of  the  Revised  SUtutes  of  the  United  States, 
abolishing  and  prohibiting  peonage,  and  de- 
claring null  and  void  tlie  resolutions,  regu- 
lations, and  usagea  of  anj  state  or  terri- 
tory in  that  respect;  and  that  tbey  were  in 
violation  of  S  66ZQ  of  the  Revised  Statutes 
of  the  United  SUtes  (U.  8.  Comp.  Stat 
1901,  p.  371S),  punishing  anj  person  who 
holds,  arrests,  or  returns,  or  causes  to  be 
held,  arrested,  or  returned,  or  in  any  way 
aids  in  tbe  arrest  or  return  of,  any  person 
to  a  condiUoQ  of  peonage,  and  were  in 
violation  of  the  13tb  Amendment.  This  be- 
ing so,  and  the  statute  and  the  warrant 
being  illegal  and  void,  the  accused,  it  is 
oontended,  had  the  right  to  use  all  reason- 
able force  to  protect  his  person,  his  lib- 
erty, and  his*  habitation  from  such  unlaw- 
ful arrest;  and  that  therefore  the  flring 
of  the  fatal  shot  wa*  only  a  reasonable  use 
of  force  for  the  defense  of  the  accused  under 
tbe  circumstancea  shown. 

But,  as  we  have  said,  the  only  attempt 
to  raise  quesljons  of  a  Federal  character 
oonceming  the  validity  of  the  statute  and 
tbe  warrant  under  which  it  was  issued,  and 
the  right  to  mist  arrest  under  such  war- 
rant, waa  in  the  request  for  a  peremptory 
tnstructlon  for  an  acquittal.  Even  upon 
the  theory  of  his  rights  now  advanced,  he 


was  not  antitled  to  a  p«remptory  instma- 
tlon  taking  the  case  from  the  jury. 

The  supreme  eoort  (rf  South  Carolina 
considered  and  overruled  oertain  grounds  ol 
appeal,  whioh  embrace  objections  to  the 
charge.  But  we  do  not  find  in  these  rul- 
ings any  determination  of  Federal  questions 
adverse  to  the  plaintiff  in  error  whidi 
would  warrant  a  reversal  of  the  judgment 
I7  this  court.  These  rulings  were  upon 
questions  of  general  law,  concerning  which 
no  Federal  right  was  asserted  and  denied, 
ae  Is  essential  to  enable  this  court  to  review 
the  judgment  of  a  state  court 

After  giving  this  case  the  examination  its 
importance  deservea,  in  view  of  its  gravity, 
we  are  unable  to  find  in  the  record  anything 
which  worked  a  deprivation  of  Federal 
rights,  warranting  this  court  In  disturUni 
the  judgment  of  the  Supreme  Court  of  South 
Carolina,  end  the  Judgment  It  affirmed. 

Affirmed. 

(Hi  O.  B.  ITl.) 

JOHN  A.  WATSON;  Plff.  in  Err, 

STATE  OP  MARYLAND. 

Courts  (j  899*)— Eanoi  to  Statx  Codbi— 

gusn'ionB     RxvixwAsu  —  Statutobt 
oNaTBocnos. 

1.  The  construction  given  by  the  Mary- 
land court  of  appeals  to  Md.  Code  1B04, 
art  43,  i  90,  making  it  a  misdemeanor  to 
attempt  to  practise  medicine  without  regia- 
tration,  as  not  being  subject  to  the  limits 
tiotts  of  I  fiO  o{  that  article,  relating  to 
the  sending  of  notice  to  unr^istered  physi- 
cians, is  conclusive  upon  the  Federal  Su- 
preme Court  on  writ  of  error  to  the  state 

[Ed.  Kote.— F^tr  other  easM.  see  Coarts,  Cent 
!»■■  »  BH-961,  1089:    Deo.  Dig.  |  IW.>] 

CoifBJiTxrtiOKAi.  Ii&w  (I  2S7*)— Dm  Pw>- 
CESB  or  Li&W— NOTICX. 

2.  A  conviction  for  practising  medicine 
without  registration,  contrary  to  Md.  Coda 
1904,  art.  43,  B  99,  is  not  wanting  in  due 
process  of  law  because  the  accused  was  not 
given  tbe  notice  required  by  (  BO  of  that 
article  to  be  sent  to  unregistered  physi- 
cians, where  be  had  a  trial  before  a  eourt 
and  jury  under  the  Maryland  statutes,  waa 
proceeded  against  under  the  forms  pro- 
vided for  by  the  laws  of  that  state,  and 
the  section  under  whioh  the  conviction  waa 
had  has  been  construed  by  the  higbeat 
court  of  the  state  completely  to  define  the 
olTense  without  resorting  to  the  neceatdty 
of  notifying  unregistered  physicians  befor« 
they  become  liable  to  the  penalties  for  prac- 
tising without  registration. 

lEe.  Note.— For  other  casesi  see  Constltatlon- 
■1  Lav,  Cent  Dig.  B  748;    Dec  Dig.  1  K5T.*1 


or   Phtbioiamb— CLAflsuaoaxiOH— 

POLICK  POWEB. 

3.  The  exemption  from  tiie  provisions  of 
Md.  Code  1904,  art  43,  1  83,  for  the  regia- 
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tration  of  phyMdaM,  in  favor  of  those 
phyaiolaiis  Who  ware  then  practising  in  the 
wM»,  and  had  h>  practiaM  prior  to  Janu- 
»Ty  1,  18B8,  and  oonld  prove  by  affidavit 
that  within  one  jear  of  stud  data  thej  had 
treated  at  leaat  twelve  peraona  in  tbeir 
profeuional  capacity,  ia  not  (uch  an  ua- 
reaaonable  and  arbitrarv  olaaaifleation  as 
rendera  the  etatute  invalid,  aa  denying  the 
equal  protection  of  the  lawa,  but  ii  within 
the  discretion  veiled  in  the  legislature  in 
•xeTciaing  the  police  power. 

tBd.  Note.— For  othar  caies,  sea  Oonitltntloa- 
el  Law.  Cent.  Dig.  g  SST;    Dec  Dls.  1  230.*] 

Constitutional    Law    (!    230*)  — Eqhai. 
Pbotection   of  the  Laws  — Rkgistra- 

TION     or    PnTSICIANB— d-ABaiFIOATIOIT- 
FOLICE  POWBB- 

4.  Resident  physiciana  or  aasiatant  phy- 
sioiani  at  boapitals,  and  atudenta  on  hos- 
pital or  diapenaary  du^  or  in  the  office 
of  physicians,  phyaiciana  and  lUrgeoni 
from  other  atat«i,  or  residing  on  the  bor- 
dera  of  a  neighboring  state.  Army  and  Navy 
■nrgeons,  chiropodieta,  midwives,  and  maa- 
aeiira,  could  be  exempted  by  Md.  Code  1904, 
art.  43,  I  101,  from  the  ^roviBione  of  that 
Rrttele  for  the  registration  of  phyeloiana, 
without  rendering  the  statute  invalid  aa 
denying  the  equal  protection  of  the  lawa. 
IBd.  Note.— For  other  camoa,  im  Oonitltntlon- 
al  Law,  CraiL  Dig.  |  «1;   Dec.  Dig.  I  ISO.*] 

[No.  174.] 

Argued  and  submitted  April  27,  1910.    De- 
cided May  31,  ISIO. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
St«ta  of  Maryland  to  review  a  judg- 
ment which  affirmed  a  conviction  in  the 
<3T«nlt  Court  of  Allegany  County  for 
practiiing  medicine  without  regiatrati 
Affirmed. 

Bee   same   eaae  below,   105   Ud.   SSO,   60 
Atl.  63B. 

The  facta  are  etated  in  the  opinion. 

Mesara.   Charles  G.  Watson  and  Ferdi' 
nand  Williana  tor  plaintiff  in  error. 

Mr.  Isaac  Lobe  Strans  for  defendant  ir 


*     *Hr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  waa  eonvicted  In  the 
eireuit  court  of  Allegany  county,  Maryland, 
for  a  vtolatfon  of  |  BO  of  article  43  of  the 
Maryland  Code  of  1W>4,  for  the  offense  of 
practising  medicine  In  the  etate  of  Mary- 
land without  being  registered  in  accordance 
with  the  provisions  of  gg  83  and  89  of  the 
same  article.  The  Maryland  act  in  question, 
requiring  registration  of  physician  a,  pro- 
videa  a  comprehensive  system  for  the  regu- 
lation of  the  practice  of  medldne  and  sur- 
gery, and,  concerning  the  necessity  of  regie- 
tration,  enacts  (art  43,  §  63) : 

"All  persons,  except  physicians  who  w 
pTMtiaing  medicine  In  this  state  prior 

•For  cttier  cauai  im  uma  topic  *  |  HOiaa 


the  Jst  day  of  January,  1808,  who  are  now 
practising  medicine  or  surgery,  and  can 
prove  by  affidavit  that  within  one  year  of 
said  date  said  physician  had  treated  in  his 
professional  capacity  at  least  twelve  persons, 
who  shall  oommence  the  practice  of  medicine 
or  surgery  in  any  of  their  branchea  after 
the  llth  day  of  April,  1002,  ehall  make  a 
written  application  for  license  to  the  presi- 
dent of  either  board  of  medical  examiuera," 
etc 

The  statute  requires  proof  of  good  moral 
character,  certain  school  education,  and 
makes  provision  as  to  the  effect  of  diplomaa 
from  certain  medical  colleges,  and  as  to 
other  and  various  details  required  of  an  ap- 
plioant  for  the  practice  of  medicine  or  sur- 
gery. 

The  judgment  of  conviction  waa  affirmed 
by  the  conrt  of  appeals  of  Maryland  (106 
Md.  SSO,  66  Atl.  eaS),  and  the  case  is 
brought  here  to  review  that  judgment,  be- 
cause of  alleged  violation  of  certain  rights 
secured  to  the  plaintiff  in  error  by  the  Fed- 
eral Constitution.  The  first  of  these  grounds 
concerns  g  80  of  the  same  aet,  which  pro- 
vides for  the  sending  of  notice  to  physicians 
practising  in  the  state  without  being  legally 
regiatered,  and  further  providing  that  those  ^ 
physicians  being  entitled  to  register,  and  h 
yet*have  failed  to  comply  at  the  expiration  « 
of  four  months  from  the  election  of  the 
aecretary-treaaurer  of  the  board,  ahall  be 
prosecuted;  and  that  no  one  after  the  llth 
day  of  April,  1B02,  shall  be  allowed  to 
practise  medicine  or  surgery  without  being 
duly  registered  according  to  the  provision 
of  the  subtitle. 

The  contention  of  the  plaintiff  in  error 
is  that  there  being  no  charge  in  the  indict- 
ment, nor  proof  in  the  case,  that  he  was 
furnished  with  this  notice,  his  conviction 
was  without  due  process  of  law.  But  the 
court  of  appeals  of  Maryland,  examining  this 
question,  determined  that  g  99,  under  which 
the  indictment  was  prosecuted,  making  it 
a  misdemeanor  to  attempt  to  practise  medi- 
cine in  the  state  of  Maryland  without  regis- 
tration, was  not  subject  to  the  limitationa 
of  S  SO,  relating  to  the  sending  of  the  notice, 
etc 

The  offenae,  the  court  of  appeals  held, 
was  created  solely  by  %  DB  in  broad  and 
general  language,  without  exceptions  or 
qualification,  and  that  for  conviction  under 
that  section  it  was  not  essential  to  prove  the 
sending  of  the  notice  required  by  S  80.  This 
construction  of  the  Maryland  statute  ie  con- 
clusive upon  us.  The  accused  had  a  trial 
before  a  court  and  jury  under  the  statutaa 
of  Maryland,  waa  proceeded  against  under 
the  forms  provided  for  by  the  lawa  of  that 
state,  and  under  a  statute  which  the  highest 
court  of  the  state  has  held  completely  de- 
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insd  tlia  offenM  witlurat  TMorUng  to  the 

aeoeMitf  of  notifTing  imrepiterBd  plLyii- 
•llJia  befon  they  became  liable  for  the 
peualtiea  of  the  e^t  for  practiting  without 
ng^ntioo.  The  eontention  that  the  eon- 
vletioii  Id  tliii  aspect  waa  -without  due  pro- 
MWi  of  htw  under  the  Federal  CoaitLtation 
wnnot  be   auetaiiiBd. 

It  ia  next  eontended  that  |  88  violatae 

the  Federal  Conatitution,  in  the  14th  Amend- 

ment  thereof,  in  denying  to  the  plalnUff  in 

g  error  the  equal  protection  of   the  lawi,   in 

■  tliat  it  makes  unreasonable  and  arbitrary 

>  dlatinction  in  ita  claaaiflcation  of  phyiieianjg, 
Including  aome  and  excluding  others,  and 
in  inaldng  unreaaonable  omisaiona  of  certain 
elaaaea  from  the  requirementa  of  the  act, 
•a  ahown  in  the  exemption  of  certain  elaaaea 
from  ita  requirementa.  It  is  contended  that 
to  exoept  from  the  prorlaiona  of  the  act  the 
phyaldans  who  were  practiaing  medicine  in 
the  atate  prior  to  the  Ist  day  of  January, 
1898,  who,  at  the  time  of  the  paaaage  of 
tke  aet,  were  practising  medicine  or  aurgery, 
and  w1k>  could  prove  by  afSdavit  that  within 
one  year  of  aaid  date  they  had  treated  at 
least  twelve  persons  in  tiisir  profeailonal 
capacity,  is  an  unreaaonable  and  arbitrary 
alaaaiflcation,  reaulting  in  the  exeluaion 
from  the  exception  of  phyelriaos  of  equal 
merit  and  lilce  qualifications  witli  those  who 
•re  witMn  its  terms. 

It  ia  too  well  settled  to  require  diacnasion 
'  mt  thia  day  that  the  police  power  of  the 
states  extends  to  the  regulation  of  certain 
trades  and  callings,  particularly  those  whioh 
«]oMly  concern  the  public  health.  There 
fe  perliaps  no  profession  more  properly  open 
to  such  regulation  tban  that  whidi  em- 
braces the  practitioners  of  medicine.  Deal- 
ing as  its  followers  do,  with  the  lives  and 
healUi  of  tbe  people,  and  requiring  for  its 
•aooeaaful  practice  general  edueation  and 
teehnieal  skill,  as  well  as  good  character. 
It  is  obviously  one  of  those  vocations  where 
the  power  of  tbe  state  may  he  exerUd  to 
Me  that  only  properly  qnallQed  persona  shall 
nndertake  Its  responsible  and  difficult  dntiea. 
To  this  end  many  of  the  states  of  the  Union 
have  enacted  statutes  which  require  the  prac- 
titioner of  medicine  to  submit  to  an  exami- 
nation by  a  competent  board  of  pbyaiciana 
and  Burgeons,  and  to  receive  duly  authenti- 
cated certiOeatea  ahowing  that  they  are 
deemed  to  possess  tbe  necessary  qualifica- 
tions of  learning,  skill,  and  character  eaaen- 
tial  to  their  calling.  In  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct  Bep.  231,  the  subject  ia  elaborately  con- 
^  ddered,  and  this  view  affirmed  by  iiz.  Jua- 
^  tiee  Field,  speaking  for  the  eourt. 

>  (In  suoh  atatutea  there  are  often  found 
asoeptiona  in  favor  of  tlioae  who  have  prao- 
itaed   their  calling  for  a  period  of  yeari. 


Ib  the  Dent  Caa^  snpia,  an  exception  waa 
made  in  favor  of  practitioner*  of  medidna 
who  had  contiauoualy  practised  their  pn^ 
fession  for  ten  years  prior  to  a  date  shortly 
before  tbs  enactment  of  the  law.  Such 
exception  proceeds  upon  the  theory  that 
those  who  have  acceptably  followed  the  pro- 
feaaion  in  the  community  for  a  period  of 
yean  may  be  assumed  to  have  the  qualt< 
fleations  whicb  others  are  required  to  manl- 
feat  aa  a  result  of  an  examination  befora 
a  board  of  medical  experts.  In  the  atatut* 
under  consideration,  tbe  excepted  claaa  wen 
those  who  had  practiaed  before  the  lat  day 
of  January,  18S8,  being  mora  than  four 
years  before  the  paaaage  of  the  law,  and  who 
could  show,  presumably  with  a  view  to 
establishing  that  they  were  actively  prae- 
tising  at  that  time,  that  they  had  treated 
at  leaat  twelve  persons  within  one  year  of 
that  date. 

Conceding  the  power  of  the  legislature  to 
make  regulations  of  this  character,  and  to 
exempt  the  experienced  and  aooeptad  physi- 
cians from  the  requirements  of  an  exajnina- 
tioQ  and  oertifleate,  tbe  details  of  snob  1^ 
islation  rest  primarily  within  the  dlaeretion 
of  the  state  legislature.  It  is  the  lawmak- 
ing body,  and  the  Federal  courts  can  only 
interfere  when  fundamental  righta  guaran- 
teed by  the  Federal  Conatitution  are  viola- 
ted in  the  enactment  of  such  statntea. 

This  subject  has  been  so  frequently  and 
recently  b^ore  this  court  as  not  to  require 
an  extended  consideration.  The  right  to 
regulate  occupationa  was  eonaldered  bj  this 
court  at  the  present  term  in  the  ease  of 
WflliaiDsv.  Arkansas,  217  U.  S.  79,  M  U  ed. 
— ,  30  Sup.  CL  Bep.  493,  in  which  it  waa 
held  that  a  state  statute  which  prohibited 
a  certain  elaas  of  drumming  or  aoliciting 
of  business  on  trains  did  not  amount  to  a 
denial  of  the  equal  protection  of  ttia  law.  ^ 
In  that  ease  the  reoent  cases  in  tUi  eonrt  ^ 
were  reviewed  and'followed.  It  was  theitia  • 
held  that  r^ulationa  of  a  particular  trade  or 
businesa  essential  to  the  public  health  aad 
safety  were  within  tbe  legislative  capaei^ 
of  tbe  state  in  the  exercise  of  its  polioe 
power,  and  that  unless  such  regulations  are 
ao  unreasonable  and  extravagant  as  to  Inter- 
fere with  property  and  peraonal  righta  of 
citlsena,  unnecessarily  and  arbitrarily,  they 
are  within  the  power  of  the  atate;  and  tliat 
the  claaaification  of  the  aubjecta  of  each 
legislation,  ao  long  aa  auch  elaasiScatlon  haa 
a  reasonable  Itasis,  and  is  not  merely  arbi- 
trary selection  without  real  difference  be- 
tween the  subjects  included  and  those  omit- 
ted from  the  law,  doea  not  deny  to  the 
cttlten  the  equal  protection  of  the  lawa. 
Applying  these  teats,  we  see  nothing  arbi- 
trary or  oppressive  in  tbe  classification  of 
pbysioians  subject  to  the  i»oviaiona  of  thia 
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>tatnt«,  wliloh  axcIiutM  frwn  iU  reqnin- 
tnenta  those  who  hmn  prMtised  prior  to 
JiUiuij  1,  189B,  aud  wer*  ftble  to  ihow 
that  the;  bad  treated  at  least  twelve  persona 
in  a  profeaciuial  way  within  a  year  of  that 
data. 

Bnt  It  ia  Inaleted  that  nndne  diicrim- 
ination  is  ahown  and  equal  proteetion  of  the 
law  denied  In  the  esaeptions  of  the  itatute 
provided  tor  In  arL  43,  |  101,  of  the  Code. 
Theie  exeeptiona  are  oontained  In  the  follow- 
ing portion*  of  that  section : 

".  .  .  but  nothing  herein  contained 
■hall  be  eonstrded  to  apply  to  gratuitoua 
■ervlcee,  nor  to  any  reiident  or  asslatant 
resident  physicians  or  itudenta  at  hospi- 
tals, in  the  discharge  of  their  hospital  or 
diapenaary  duties,  or  In  the  office  of  physi- 
eians,  or  to  any  phyaieiau  or  surgeon  from 
another  stats,  territoiy,  or  district  in  which 
he  resides,  when  in  actual  consultation  with 
a  legal  practitioner  of  this  state,  or  to  i 
missioned  surgeons  of  the  United  States 
Army  or  Navy  or  Marine  Hospital  Service, 
or  to  chiropodists,  or  to  midwiTes,  or  to 
masaenra  or  other  manual  manipulator 
^  who  use  no  other  means;  nor  shall  the  pro- 
S  Tlsions  of  this  aabtltle  apply  to  physieians 
■  or'snrgeons  residing  on  the  borders  of  a 
neighboring  state,  and  duly  authorised 
under  the  laws  thereof  to  praetise  medicine 
or  aurgery  therein,  whose  praotioe  extends 
into  the  limita  of  this  atate:  Provided,  that 
mch  practitionera  ahall  not  open  an  office 
or  appoint  places  to  meet  their  patients 
or  receive  calls  within  the  limits  of  tbie 
state  without  complying  with  the  provlstona 
of  thia  subtitle:  Provided,  that  the  same 
privileges  be  accorded  to  licensed  phyaiciani 
ol  this  state:  Provided,  further,  that  noth- 
ing in  this  subtitle  shall  annul  any  of  the 
provisions  of  article  32,  title  •Dentistry,' 
nor  shall  apply  to  any  registered  graduate 
of  dental  surgery  now  practising  in  the 
Bt^d  atate  of  Maiyland,  with  the  aign  titles: 
Dentist,  surgeon  dentist,  dental  surgeon,  or 
stoma  tol  agist.'* 

The  court  of  appeals  of  Maryland  eon- 
tented  itself  on  this  branch  of  the  caae  with 
a  reference  to  it*  former  decisions  as 
certain  of  the  exceptions,  and,  as  to  the 
others,  with  the  expression  of  the  opinion 
tliat  all  of  them  came  within  the  discretion 
vested  in  the  legislature,  in  the  exercii 
the  police  power,  to  make  regulations  for 
the  public  health  and  safety.  We  shall  not 
tolce  occasion  to  conaider  each  of  these  ex- 
ceptions. A  reading  of  them  makes  it  mani- 
fest that  they  are  not  without  reason.  Be- 
fore a  law  of  this  kind  can  be  declared 
violative  of  the  14th  Amendment  as  an  tin- 
leasonable  classification  of  the  subjects  of 
■neb  legislation  because  gf  the  <nnissicHi  of 
MTtain  elaaaea,  the  court  must  be  able  to 


say  that  there  ia  "no  fair  reason  for  tha 
law  that  would  not  require  with  equal  fore* 
ito  extension  to  others  whom  it  leavea  un- 
touched." Such  was  the  expieaaion  of  this 
court  In  Missouri,  E.  ft  T.  B.  Co.  v.  May, 
194  n.  S.  269,  48  L.  wL  672,  £4  Sup.  CL 
Rep.  638,  quoted  with  approval  in  Williams 

Arlcansaa,  aupra. 

The  atresa  of  the  argument  for  the  plain- 
tiff in  error  as  to  these  exceptions  is  put 
upon  the  exemption  of  resident  physidana, 
or  aaaiatant  phyaiciana,  at  hoapltals,  and  q 
students  on  hospital  and  dispensary  duties.  ^ 
Tlie**election  of  the  exempted  classea  was  * 
within  the  l^islativs  power,  subject  only 
to  the  restriction  that  it  be  not  arbitrary 
or  oppreaaive,  and  apply  equally  to  all 
persons  similarly  situated.  We  cannot  say 
that  these  axeeptions  nullify  the  law.  The 
reason  for  them  may  be  that  hoapltals  are 
very  often  the  subject  of  staU  or  munici- 
pal regulation  and  eontrol,  and  employment 
in  Uiem  may  be  by  boarda  responsible  to 
public  authority  under  state  law  or  munici- 
pal ordinance.  Certainly  the  conduct  of 
such  inatitutione  may  be  regulatod  by  sueh 
laws  or  municipal  regulations  aa  might  not 
reach  the  genera]  practitioner  of  medicine. 
In  any  event,  we  cannot  aay  that  theae  sx- 
ceptions  are  so  wholly  arbitrary  and  have 
such  slight  relation  to  the  objects  to  be  at- 
tained by  the  law  as  to  require  the  courts 
to  strike  than  down  as  a  denial  of  the 
equal  protection  of  the  law,  within  tha 
meaning  of  the  Federal  Constitution. 

Other  queationa  are  made  in  the  record^ 
but  they  do  not  present  alleged  denial*  of 
right*  of  a  Federal  eharaeter,  reviewable 
here.  We  find  no  error  in  the  judgment  of 
the  Court  of  Appeals  of  Maryland,  and  tbe 
some  is  affirmed. 

Affirmed. 


(HI  V.  e.  uo.) 

RE  HENRY  A.  CLELAND,  PeUUoDsr. 

Hamdaiius  (I  43*)— TO  iNFUion  CoTm— 
JuaiaDiotiOH  Below. 
Mandamus  will  not  issue  to  compel  a 
Federal  judge  to  dismiss,  for  lack  of  juris- 
diction, a  BUit  which  he  certifles  that  he 
la  satisfied  involves  a  controversy  within 
the  jurisdiction  of  the  court,  brought  by 
a  nonresident  transferee  of  shares  in  an 
insolvent  corporation,  for  the  benefit  of  all 
the  shareholders,  to  have  a  receiver  ap- 
pointed and  the  company  wound  up,  al- 
though the  transfer,  while  absolute,  was 
made  when  Uie  corporation  was  insolvent, 
and  for  the   purpose  of  brin^g  the  suit. 

c«it.  Dis!  H  Sf^'n?  Dm.  du.  t  >■*] 
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PETITION  for  ft  writ  of  mandainiu  to 
compel  tho  diitriet  judge  litting  in  tha 
Cironit  Court  of  the  Uoited  St«tei  for  tlie 
EuUra  District  of  Michigan  to  diimlas, 
for  lack  of  Jurisdiction,  «  suit  broaght  hy 
a  nonrealdent  traoafarM  of  aharei  in  an 
Insolvent  corporation,  for  the  benefit  of  all 
the  ahareholders,  to  have  a  receiver  ap- 
pointed and  the  company  vround  up.  Rule 
diaoharged.    Writ  of  mandamna  denied. 

Tb»  facte  are  stated  in  the  opinion. 

Messrs.  Otwrles  D.  Joairn  uid  Paul  B. 
Boody  for  petitioner. 

Mr.  De  ForMt  Paine  for  respondanb 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  eonrt: 

This  is  a  petition  for  s  writ  of  manda- 
anta  oommanding  the  Honorable  Henry  H. 
Swan,  sitting  in  the  circuit  court  of  the 
United  Statea  for  the  eastern  district  of 
Michigan,  to  dismlsa  a  cause  on  the  ground 
tbat  the  suit  does  not  really  and  subatan- 
tlally  iuToIve  a  controversy  within  the  ju- 
risdiction of  that  court.  Act  of  March  3, 
^  18TS,  chap.  137,  g  S.  19  SUt.  at  L.  470, 
n4T2,  U.  8.  Coinp.  SUt.  1901,  pp.  GOB,  fill. 
■  The  suit  in  queatlon  was  begun'on  March 
80,  1901,  liy  a  ahareholder  in  an  insolvent 
Michigan  corporation,  a  mutual  building 
and  loan  oasociation,  to  have  a  receiver  ap- 
pointed and  the  association  vound  np. 
There  were  provisions  In  the  Michigan  atat- 
ntas  for  such  cases,  but  after  conference 
with  the  eecretary  of  state,  now  the  goT- 
emor  of  Michigan,  the  attorney  general  of 
the  state  and  officers  of  the  corporation, 
it  was  decided  that  the  most  saving  and 
beneficial  course  would  be  to  have  a  receiver 
appointed  by  the  United  States  court,  the 
aaaet*  of  the  company  being  partly  scat- 
tered in  distant  states.  As  the  requirement 
of  prooeedings  under  the  state  law  was  un- 
derstood to  be  mandatory  upon  the  secre- 
tary of  etate,  the  beginning  of  this  suit 
waa  hastened.  To  that  end  Aldrich,  who 
had  been  counael  for  the  corporation,  and 
who  wanted  to  be  appointed  receiver,  trans- 
ferred and  procured  to  be  issued  eertiflcatee 
of  stock  to  a  friend  of  hia.  Bishop,  the  origi- 
nal plaintiff,  and  Bishop  thereupon  aigned 
and  awore  to  the  bill,  alleging  the  par  val- 
ve of  his  stock  to  be  over  £2,000.  Ko  doubt 
he  intended  thereby  to  help  Aldrioh,  but  he 
also  understood  that  he  waa  acting  for  the 
benefit  of  all  concerned,  and  undoubtedly 
one  reason  for  applying  to  him  was  to  save 
time  in  getting  a  nonresident  shareholder. 
It  waa  for  the  bennfit  of  all,  in  fact.  The 
answer  to  the  present  petition  atatea  that 


all  the  shareholders  have  eoma  in.  Moro- 
:,  although  it  waa  disputed  at  the  bar, 
we  see  no  ground  for  denying  that,  on  tim 
face  of  tlie  bill,  Uie  jurisdietion  of  the  court 
was  establishod.  The  laws  of  Michigan  did 
not  exclude  It,  and  the  corporation  waa  not 
ao  far  in  the  handa  of  the  stats  officers  as 
to  prevent  action  by  the  court.     Sea  furth- 

',  Brown,  B.  A  Co.  v.  LsJce  Superior  Iron 
Co.  134  U.  S.  S30,  33  Ll  ed.  1021,  10  Sup. 
Ct.  Bep.  004. 

It  ia  unnecessary  to  set  forth  the  pro- 
ceedings under  tlie  bill  at  luigth.  liiey 
have  gone  on  from  March  30,  1901.  Beat 
estate  has  been  sold  by  the  receiver,  oaaeta  „ 
collected,  and  all  the  debts  of  the  corpora-  ^ 
tloD  outside  the  claims  ot*shareholders  have  ■ 
been  paid,  except  one  disputed  claim  for 
(3,000.  The  main  matter  outstanding  is  a 
suit  against  directors  and  certain  with* 
drawing  Bhareholderi  for  money  alleged  to 
have  been  paid  improperly  and  npoo  other 
claims,  which  Is  on  the  docket  for  hearing. 
See  Aldrich  r.  Gray,  7T  a  C.  A.  697,  14T 
Fed.  463,  B  A.  &  K  Ann.  Caa.  83S.  It 
is  enough  to  aay  that  after  conaiderabla 
litigation  and  much  expense  and  trouble, 
the  proceedings  are  drawing  to  a  close. 

Tha  petitioner  never  has  been  admitted 
formally  as  a  party  to  the  suit,  but  ha 
proved  his  claim  as  holder  of  sharea  of 
the  par  value  of  $2,000  od  May  20,  1002, 
and  while,  since  that  time,  he  has  been 
activs  In  trying  to  have  the  receiver  to- 
moved,  and  in  having  him  called  to  acooont, 
his  various  petitions  have  not  been  dia- 
missed  by  the  circuit  court  on  the  ground 
that  he  had  no  standing  before  it.  It  may 
ha  assumed  for  purposes  of  decision  that 
ha  has  a  standing  here. 

After  continuing  this  activity  for  yaai^ 
the  petitioner  now,  without  adequately  «c> 
plaining  hia  delay  and  ehonge  of  attitnd% 
seeks  to  reduce  all  the  proceedings  to 
naught.  Depntron  v.  Toung,  134  U.  S.  £41, 
33  L.  ed.  023,  10  Sup.  Ct.  Rep.  S30.  Hia 
pecuniary  interest  in  doing  so  is  infinlteal- 
mal,  even  If  not  actnaliy  ccmtravMiad.  It 
cannot  be  believed  the  motive  for  the  peti- 
tion is  auch  as  to  appeal  to  tha  discretion 
of  the  court.  But  apart  from  queationa  ot 
discretion,  so  far  from  its  appearing  to  th« 
satisfaction  of  the  circuit  court,  as  tha 
statute  requires,  that  the  suit  did  not  In- 
volve a  controversy  within  its  jurisdiction, 
the  judge  certiflea  that  he  is  satisfied  that 
it  does  involve  auch  a  controversy.  Put-in- 
Bay  Waterworks,  Light  ft  R.  Co.  v.  Ryan, 
IBl  U.  8.  409,  431,  4S  h.  ed.  S27,  937,  21 
Sup.  Ct  Rep.  700.  On  the  faoe  of  the 
record  ha  waa  right,  and  the  summary  rem- 
edy of  mandamna  would  not  be  proper,  eviB 
if  our  eoncloaion  from  tha  aridasoe  wan 
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dlffamit  from  Ua,  whieh  !■  not  the 
Be  Wiim.  213  U.  S.  45S,  408,  fi3  L.  ed. 
873,  877,  29  8np.  Ct  Bep.  516. 
R  It  ia  aaid  that,  on  the  undispntad  facta, 
■  Biahop  wfta  not* ft  bona  fide  ahareholder, 
and  that  the  proceeding  waa  eolluaive.  But 
the  first  proposition  ia  not  true  and  the 
second  la  not  law.  Biihop  became  the  ab- 
aoluta  owner  of  the  Bhares  in  hie  name. 
The  anawer  to  the  petition  ao  finda,  and 
there  ia  no  queation  about  it.  See  South 
Dakota  t.  North  Carolina,  192  U.  S.  2B0, 
310,  48  L.  ed.  448,  4S7,  24  Sup.  Ct  Bep. 
269.  Soma  of  theae  aharea  had  been  iesued 
to  Aldrich  in  pftjment  for  aerviee,  others 
were  iaened  by  the  corporation  upon  pay- 
ment of  {10,  the  proper  aum  at  the  start. 
It  ia  aaid  that,  the  corporation  being  in- 
■olvent,  the  issue  of  tlie  certificate  was  a 
fraud  on  the  other  aharsholdera.  No 
oomplaina  here  except  the  petitioner.  It 
aeems  to  have  been  to  the  advantage  of  all. 
Certainly  it  waa  not  neeeaaariljr  a  fraud 
upon  them.  Aa  to  eo11uBit>n,  there  is  noth- 
i^  unlawful  in  transferring  ahares  to  a 
man  out  and  out,  for  the  convenience  ol 
Immediately  beginning  a  suit  that  other 
Bhareholders  have  a  right  to  b^n,  that  atl 
parties  la  intereet  want  to  have  begun, 
and  that  the  authorities  of  the  opposing 
Jurisdiction  approve. 

Perhapa  the  moat  plausible  ground  would 
have  been  that  Bishop's  iutereet  waa 
as  great  as  hia  allegatioD  implied,  even 
granting  his  right  aa  a  ahoreholder.  But 
there  ia  no  reaaon  to  doubt  that  he  thought 
that  it  was.  See  Barry  v.  Edmunds,  116 
U.  S.  S60,  e»  L.  ed.  729,  »  Sup.  Ct.  Rep. 
Ml.  And  with  regard  to  this  and  the  ob- 
Jaetiona  previously  mentioned,  it  is  enough 
to  epiota  the  language  of  the  court  in  Put- 
ia-Bay  Waterworka,  Light,  &  B.  Co.  v. 
Kyan,  181  U.  S.  40S,  432,  433,  46  L.  ed. 
927,  9SB,  21  Sup.  Ct.  Rep.  709:  "Jnrisdle- 
ti«ii  having  attached  under  the  all^ati< 
of  the  original  bill,  and  the  court  having 
^Doeeded,  in  a  proper  ezerciae  of  its  dis- 
cretioiMry  power,  to  appoint  a  receiver, 
.  .  .  and  the  court  having  also,  in  the 
exereise  of  its  power  as  a  court  of  equity, 
allowed  the  intervention  of  other  creditors, 
as  between  some  of  whom  and  the  defend- 
ant company  there  waa  Jurisdietion  in  the 
court,  both  as  respecta  dfveraity  of  eitiaen- 
a  ritip  and  amount  of  claims,  wa  think  ita 
;*  jurisdiction  did  not  fail  by  reaaon*a<  uy- 
thing  that  appeared  in  as  porta  affldavlU 
.  .  .  denying  the  truth  of  the  allega- 
tiona  ...    in  reapeot  to  tha  amount  In 


STATE  OP  ALABAMA. 

CouuxBCX  (f  40*)— IiTTEBSTATE  ComiEScn— 

State    Licenbb    Tax  —  Peddlebb    amd 

QBumixRa. 

The  sale  within  the  atate  of  a  frame  for 
a  portrait,  made  in  another  state,  to  fill 
an  order  taken  by  a  solicitor  in  the  former 
atate,  cannot  be  so  separated  from  tha  rest 
of  the  dealings  between  the  nonresident 
maker  and  the  purchaser  as  to  sustain  the 
imposition  of  a  license  tax,  under  Ala.  act 
of  March  7,  1Q07,  I  17,  where  the  order  for 
the  portrait  contemplated  its  delivery  in 
an  appropriate  frame,  which  the  purchaser 
of  the  portrait  should  have  the  option  of 
buying  at  the  factory  price. 

[Si.  Note.— For  othar  uhs,  b«  Gommeroa, 
Csnt.  DIt.  n  2B,  30;    Dec  Dlt.  I  M.*] 

INo.  lOS.] 


IN  ERROR  to  the  Supreme  Conrt  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  conviction  in  the  City 
Court  of  Montgomery,  in  that  state,  for 
selling  picture  frames  without  a  lieenaa. 
Reveraed. 

Sea  aame  caae  below,  164  Ala.  83,  129 
Am.  St.  Bep.  61,  40  So.  9. 

Hm  facta  are  sUted  in  the  opinion. 

iir.  A.  D.  Gash  for  plaintiff  in  error. 

Ueasra.  Alexander  H.  Oarb«r  and 
Thomas  W.  Martin  for  defendant  in  error.      « 


The  plaintiff  In  error  waa  oonvictcd  and  ^ 
sentenced  to  a  fine  on  a  complaint  for  breach  « 
of  an  Alabama  statute  of'March  7,  J907,  •* 
By  I  17  of  that  act  a  Hoense  tax  waa  Im- 
poaed  on  persona  who  did  not  have  a  psr> 
manent  plaoe  of  buainesa  in  the  state,  and 
also  keep  picture  framea  as  a  part  of  their 
stock  in  trade,  if  they  solicited  ordera  tw 
the  enlargement  of  photographs  or  pietnrM 
of  any  character,  or  for  picture  frames, 
whether  they  made  charge  for  such  frames 
or  not,  or  if  they  sold  or  disposed  of  picture 
frames.  The  Chicago  Crayon  Company,  hav- 
ing ita  only  place  of  business  in  Chicago,  and 
being  engaged  in  tbs  business  of  nuJdug  and 
enlarging  portraits  from  photographs,  and 
In  tlte  manufacturing  of  picture  frames, 
Bolldted  ordera  in  Alabama  without  paying 
the  lioenae  tax.  These  ordera  were  given 
in  vrriting  for  a  portrait  of  the  size  and 
kind  wanted,  speeified  the  price,  easlt  on  de- 
livery, and  continued:  1  understand  that 
my  portrait  la  to  be  dellTered  In  aa  ap- 
propriate frame,   which   thla   contract   «i- 


i*  topic  *  I  Ninuaa  in  dk.  *  Am.  Dls*.  UOI  to 
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titlM  ma  to  MMpt  kt  futoiy  piiea.' 
■gtnt  <4  tbe  eompu^  g>v«  bade  a  written 
■ooeptanM,  repeAting  the  othu  t«rmi  of  the 
bugMB,  and  adding:  "All  portrait* 
dalivered  in  appropriata  framaa,  which  this 
eostract  entitled  the  purchaMT  to  accept 
at  faotorf  prioea,"  with  partieulan  pnrport- 
ing  to  abow  that  theaa  price*  were  from  one 
third  to  one  half  tha  retail  or  oaual 
The  plaintiff  in  error,  who  aUo  had  no  per- 
manent place  ot  bniineaa  is  Alabama  and 
had  paid  no  lieenae  tax,  was  an  agent  of 
the  eompany,  who  delivered  pictui 
framea,  and  collected  for  tbem,  in  pnrauanea 
«f  tha  agreed  plan.  The  picturea  and  framea 
^nn  aent  to  the  agent,  and  remained  the 
property  of  the  company  until  paid  for  and 
4eliTered.  On  theae  facta  the  auprem*  court 
-of  Alabama,  while  admitting  that  the  deal- 
inga  ooneeniing  the  pietoree  were  commerce 
«moQg  the  atatea,  iustained  the  conviction, 
<m  ths  ground  that  the  lale  of  the  framea 
wma  a  nbollj  local  matUr.  IM  Ala.  as,  129 
Am.  St  Sep.  61,  4S  So.  9. 
B  No  dunbt  it  ia  true  that  the  customer  waa 
J  not  boimd  to  take  the  frame  unlea*  ha  *aw 
*  11^  and  that  the  aale  of  tt*took  place  whol- 
ly  within  the  atate  of  Alabama,  11  a  lale 
wma  made.  Bnt,  aa  waa  hinted  in  Reariek 
V.  PennaylTsnia,  !03  U.  B.  B07,  SIS,  61 
L.  ed.  £96,  297,  27  Sap.  Ct.  Rep.  1S9,  what 
ia  eommeroe  among  the  atata*  i*  a  queitlon 
depending  npcm  broader  eonaideratlcnB  than 
tba  aziatence  of  a  technically  binding  con- 
toaot,  or  the  time  and  place  where  the  title 
paaaed.  It  waa  agreed  that  the  frame  abould 
be  offered  along  with  the  picture.  The  offer 
waa  a  part  of  the  Interstate  bargain,  and  aa 
it  waa  agreed  that  the  frame  ahonld  be  of- 
fered "at  factory  pricea,"  and  the  company 
and  factory  were  in  Chicago,  obrioualj  it 
waa  eontemplatad,  if  not  agreed,  that  the 
fram*  should  come  on  with  the  picture.  In 
faot^  the  frame*  were  sent  on  with  the  pic- 
tures from  Chicago,  and  were  offered  when 
the  picture*  were  tendered,  a*  part  of  a 
transaction  eommereially  oontinuou*,  and 
one  at  pricea  generically  fixed  by  the  con- 
tract (or  tha  picture*,  and  by  that  contract 
repreaented  to  be  less  than  retail  or  usual 
price*,  in  con ei deration,  it  Is  Implied,  of 
the  purchase  already  agreed  to  be  made.  We 
are  of  opinion  that  the  aale  of  the  frames 
cannot  be  ao  separated  from  the  reat  ol  the 
doaHng  between  the  Chicago  oompany  and 
the  Alabama  purchaser  a*  to  *u>tain  the 
licMiae  tax  upon  it.  Under  the  deciaions, 
the  atatute,  as  applied  to  thi*  case,  i*  a 
r^iulation  of  eommeree  among  the  atates, 
and  void  under  the  Constitution  of  the  Unit- 
ed SUtea.  Art.  1,  |  8.  Robbin*  *.  Taxing 
Dist  120  n.  a  480,  30  L.  ed.  IS94,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct  Rep.  692;  Caldwell 
*.  North  Carolina,  187  D.  8.  0S2,  47  L.  ad. 
•For  athar  case*  Me  aame  topla  *  |  w 


330,  23  Sup.  Ct  Bap.  E20|  Reariek  t.  Pana- 
sylvanla,  208  U.  8.  607.  «1  U  ed.  «»,  W 
Sup.  Ct  Rep.  169. 
Judgment  rtreraad. 

(lu  IT.  B.  U*.) 
EDWABD    a    THOMAa    M    Trtiataa    la 
Bankmptey    of    Charhs    I.    I^tatuia, 
Banknipt,  A^it, 

SOLOMON  M.  BUQASUAN. 

BAnKKDFTtrr  (I  806*)— Appi;Ai>-Tn«  tob 
Takiho. 

1.  An  appeal  to  the  Federal  Suprwae 
Court  from  a  decree  of  a  circuit  court  of 
appeala  on  a  bill  in  eqnit;  brought  by  a 
trustee  in  bankruptcy  to  set  aside  «  trans- 
fer made  by  the  bankrupt  in  fraud  of 
creditor*  need  not  be  token  within  the 
thirty  day*  prescribed  by  general  orders  in 
bankruptcy  No.  80^*  for  appeals  under  the 
bankrupt  act,*  but  the  awellate  Jnrladlo- 
tion  being  under,  or  tha  iame  as  ihat  un- 
der, the  circuit  oonrts  of  appeals  act  of 
March  3,  1891  (2B  Stat  at  L.  928,  <dutp. 
617,  U.  8.  Comp.  Stat  1001,  p.  649),  |  «, 
the  appeal  la  in  time  if  taten  wilhia  k 

[Bd.  Nou^^te  ether  eos*^  *••  Baakraptor. 
Dee.  Dtg.  I  I0«.«1 

BLEtrnan  or  Bjoikdies  (|  8*)  — Bbnot— 
PuBBDiHo  Two  Rxwxnjaa. 

2.  The  trustee  in  bankruptcy  does  not^  bf 
obtaining  a  judgment  against  the  ban^ 
rupt  for  the  proceeds  of  a  tranefar  in  frand 
of  oreditora,  moke  an  election  which  pr*> 
Tent*  him  from  auing  in  equity  to  set  aalda 
■uch  tranafer. 

Dd.  Not*.— For  other  eoMi,  iva  Bleettoa  tf 
Semadiei,  CoiL  Die.  il  I,  4  i    Dee.  OU-  1  t*] 

[No.  ISl.J 


PPEAL  from  the  United  BUtm  CIreuit 
Court  ot  appeala  for  the  Second  CSr- 
cuit  to   review  a  decree  which  afOrmed  k 
decree  of  the  District  Court  for  tha  South- 
District  of  New  York,  sustaining  a  plea 
bar  to  a  bill   In  equi^  brought  by  a 
trustee  in  bankruptcy  to  tet  aside  a  trans- 
fer made  by  the  bankrupt  aa  in  fraud  of 
creditors.     Reversed. 

ame    ease    below,    15    L.R.A.(N.a) 
1267,  8G  C.  0.  A.  337,  1ST  Fed.  OOS. 
The  facts  are  stated  in  tbe  opinion. 
Messrs.   Abram   I.    Blkna,    Carlisle   J. 
Oleoaon,  and  Jamea,  Scbell,  &  Elkna  for  ap- 

Mr.  John  J.  Crawford  for  appellee. 

N 

Mr.  Jnstlee  Holmea  delivered  the  opinion  • 
of  the  eonrt; 

This  I*  a  bill  in  equity  brought  by  a  traa- 
t«e   in   bankruptcy  to   set  aside  a  transfer 

la  Dee.  «  Am.  Die*.  HOT  to  date,  *  Rep'r  Induw 

It  {O.  a.  Corny.  St  IML  p.  Ml»j.^  C.  O  O 'J  I C 


IMS.       IHTEKSTATB  COUMEHCB  COU.   T.  OmCAOQ,  B.  t.  *  P.  B.  Oa 


of  lecounta  and  bills  reeeivkble,  inadB  1^ 
Um  bankrupt  to  the  defendant,  Sugarman, 
with  intent  to  dela;  and  defraud  ereditora. 
Sugarman  pleaded  in  bar  that  the  plaintiff 
had  ratified  hia  dealing!  Iiecauae,  with  knowl- 
edge of  all  the  facta,  the  plaintiff  had  taken 
a  judgment  against  the  bankrupt  for  917,- 
600,  a  part  or  all  of  which  was  money  re- 
maining in  the  bankrupt'H  hands  of  $30,000, 
alleged  i>j  the  bill  to  have  been  paid  to  him 
I17  Sugarman  in  pursuance  of  the  fraudu- 
lent Kheme.  A  majori^  of  the  dicuit 
court  of  appeals  held  the  ratification  made 
out,  on  the  ground  that,  to  get  tba  judg- 
ment, the  trustee  had  to  rely  upon  a  ri^t 
inconsistent  with  that  now  set  up.  IS 
LE.A.(S.S.)  1267,  86  C.  C.  A.  33T,  157 
Fed.   dao.     The   plaintiff   appealed   to   this 

It  ia  argued  that  the  appeal  was  too  Ut« 
1  because  not  taken  within  thirty  days  after 
'  the  degree,  as  required  by*general  orders 
in  bankruptcy  No.  30,  for  appeals  under  the 
aet  But  this  is  not  an  appeal  under  the 
act,  I  25,  by  authority  of  which  tbe  general 
order  was  adopted,  and  is  not  goveraed  by 
that  order.  The  appellate  jurisdiction  is 
under  or  is  the  same  as  that  under  the  court 
of  appeals  act  of  March  3,  ISQl,  chap.  617, 
9  6,  26  Stat,  at  L.  828,  U.  S.  Comp.  Stat. 
1001,  p.  54Q.  Knapp  t.  Milwaukee  Trust 
Co.  March  7,  lOiO  (21C  C.  S.  543,  54  L.  ed. 

,  SO  Sup.  Ct.  Itep.  412.]     The  appeal  was 

taken  within  a  year  and  was  in  time. 

On  the  merita  we  are  of  opinion  that  the 
decision  was  wrong.  We  are  quite  ready  to 
assume  what  the  court  below  was  at  some 
trouble  to  establish  that  an  act  of  election 
directed  toward  *  third  person  may  operate 
in  rem  and  eatablish  title  as  to  all  partiee 
eoneemed.  But  the  demand  of  the  trustee 
on  the  bankrupt,  even  when  enforced  by  a 
resort  to  the  courts  and  by  judgment,  had 
no  element  of  election  about  it.  The  legal 
title  to  the  money  had  been  in  the  bankrupt, 
and  was  transferred  by  the  statute  to  the 
trustee.  (S  70).  He  was  entitled  to  have 
that  money  in  his  hands  as  against  the  bank- 
rupt in  any  event,  whether  he  decided  to 
hand  it  hack  to  Sugarman  or  to  distribute 
it  in  dividends.  The  law  had  put  him  in 
tbe  bankrupt's  shoes  with  additional  powers. 
Therefore  to  insist  that  tbe  bankrupt  should 
do  what  the  statute  required  him  to  do 
was  as  conHJstent  with  a  subsequent  rescis- 
sion of  the  bankrupt's  fraudulent  acquisi- 
tion of  title  as  with  an  elTirmance  of  it  It 
had  no  relation  to  that  question,  except  pos- 
sibly to  put  tbe  plaintiff  In  »  position  bet- 
Mr  to  decide  it, 
JDeereo  rerersed. 


(MS  V.  S.  89.) 
INTERSTATE       COMMERCE       COMMIS- 
SION, Appt., 

CHICAGO,  ROCK  ISLAND,  ft  PACIFIC 
RAILWAY  COMPANY  st  bL  (No^ 
063.) 


CHICAGO,  ROCK  ISLAND,  A  PACIFIC 
RAILWAY  COMPANY  et  aL  (No. 
004.) 

CaBBIEBS  ({  32*)— IKTEB9TA1T  ComiEBCB— 
PkKFEKEKCES  and  DlBCBIUlHl.TiaN, 

1.  A  reduction  in  that  part  of  tlw 
through  rates  on  Atlantic  seaboard  ship- 
ments to  Missouri  river  cities  which  ap- 
plies to  the  haul  between  the  Mississippi 
and  Missouri  rivers  is  not  beyond  tbe  poiver 
of  tbe  Interstate  Commerot  Commission, 
as  introducing  a  new  system  of  rate  mak- 
ing by  artificially  apportioning  the  country 
into  zones  tributary  to  given  trade  cen- 
ters, in  order  to  build  up  or  protect  cer- 
tain distributing  centers  nt  the  expense  of 
others,  where  the  Commission,  by  its  order, 
intended  only  to  correct  through  rate* 
which  it  found  upon  complaint  wera  un- 
reasonable in  themselves,  by  substituting 
therefor  reasonable  rates. 

[Ed.     Note— For    other    coaeii,    see    CurlsrL 
CsnC  DlK.  19  B3-BS:    Dec  Dig.  )  ».•} 
OOUUEBGE    (I    SS*)- INTEBHTATB    COHItGROI 

Couuiuiofl  —  CoNCLDsivsHcaa  or  Furi>- 
vtaa. 

2.  Findings  of  the  Interstate  Commerv* 
Commission  that  certain  through  rates  art 
unreasonable  in  themselves  carry  with  tbtm 
a  presumption  of  correctness. 

tBd.  Note.— For  otbar  ease*,  >e*  Commeeoe, 
Cut.  Dlr  H  U>,  141:    Dso.  Dis.  1  SS.*} 

[Noi.  603,  064.1 

Argued  April  0,  0,  1910.     Dwided  May  SI, 
19X0. 

APPEALS  from  the  Circtiit  Court  of  th» 
United  Btatos  for  the  Northern  Dis- 
trict of  Illinois  to  review  decrees  enjoin- 
ing the  enforcement  of  an  order  of  the  In- 
terstato  Commerce  Commission,  reducing 
throngh  rates  on  Atlantio  seaboard  ship- 
ments to  Missouri  river  cities.  Reversed 
and  remanded  for  dismissal. 

See  same  case  below,  171  Fed,  680. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wade  H.  Ell  la,  Lather  M. 
Walter,  and  Edwin  P.  Orosvenor  for  appel- 
lant in  No.  663. 

Messrs.  John  I«e  Webster,  George  T. 
Bell,  and  John  E.  Atwood  for  appellants  in 
No.  664. 

Messrs.  Frederick  Mantey  Ives  and  Ever* 
ett  U.   Burdett  as  amiai  oiiris  In  s 
of  position  of  a;^ll«nts. 


■For  othsr  easss  sea  sa 
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Moasrs.  WUUam  D.  HoHncb  uid  Colin 
O.  H.  Frffe  for  tppelloet. 

•  *Mr.  JuBtiee  MoK«iu>a  daliveMd  the  opin- 
ion of  the  court: 

The  queition  in  tb»  am  is  the  validity 

of   aa   order   of   the   Interstate   Commerce 

'CommiHion,     reducing     the     elaw     rates 

flhuged  bj  the  appellee  railroad  companiei 

S  on  through   freight  shipped  from   the   At- 

•  lantic  seaboard  to  *  Kansas  City  and  St. 
Joseph,  Missouri,  and  Omaha,  Nebraska, 
eitiee  on  the  Missouri  river,  and  called 
throughout  the  record,  and  in  this  opinion, 
Missouri  river  cities. 

The  through  eless  rates  were  reduced 
tmn  Tit,  jh,  A.  A,  A  i°  ""t"  P*""  1*" 
pounds  to  ^,  iH.  A>  A.  A-  Tl»  '"^: 
bers  above  the  lines  iadicate  the  classes  and 
the  numbers  below  the  lines  the  rates. 

The  reduction  was  made  In  that  part  ol 
the  tlirough  rate  which  applied  to  the  haul 
between  the  Mississippi  and  MUsouri  riv- 
ors.  Explaining  its  order  of  reduction,  the 
Commissicm  said  the  through  rates  from 
Atlantic  seaboard  terminals  to  the  Missouri 
river  eities  are  made  by  adding  together 
the  rates  from  points  of  origin  to  the  Mis- 
sissippi river  crosungs,  UMUg  proportional 
rates  when  such  were  available,  and  the 
local  rates  fr«m  the  Missieeippi  erosungs 
to  the  Missouri  river  eities.  The  through 
tfttes  the  Commission  pronounced 
unreasonably  high,  "because  those  portions 
of  the  through  rates  which  apply  between 
the  Mississippi  river  erosiings  and  the  Mis- 
souri river  cities  are  too  high.  These  are 
defendants'  'separately  established  rates,' 
which  are  'applied  to  the  through  trans- 
portation,' and  therefore  the  through  rates 
should  be  adjusted  by  reduction  of  those 
factors  or  parts  thereof  which  are  found 
to  be  unreasonable." 

The  division  of  the  rates,  as  established 
by  the  railroad,  was  as  follows:  From  New 
York  to  the  several  Mississippi  river  cross- 
ings on  trsfBo  moving  through  them  to 
poinU    beyond,    in    o^U    per    100    pounds. 


A,  A.  A..  A.  A.  ^^^ 
fer  crossings  to  the  1 

Vi.  A.  A.  A> 


p-rom  the  Mississippi 
e  Missouri  river  eities, 
,  J^,  The  latter  are  local 
oTass  rates  under  the  Western  classification, 
and  are  those  which  the  Commission  ad- 
judged too  high,  and  which  it  reduced  in 
cents  per  100  pounds,  to  the  following: 
A.  A.  A.  A.  A.  The  amount  of  re- 
duction it  win  be  observed,  is  B  cents  on 
first-olass  freight  and  a  proportional  reduc- 
tion on  the  other  four  classes. 
'  The  order  of  the  Commission  required 
I  the  railroad 'companies  to  oease  and  desist 
on  or  before  the  S6th  of  August,  ISOS,  from 
flbargin^  demanding  or  eoUeeting  anything 


of  the  ratea  last  above  set  out, 

and  the  oompanias  were  required  to  put  such 
rates  In  force  before  the  £6th  ol  August, 
ISOS,  and  maintain  them  for  a  period  of 
not  less  than  two  years. 

The  proceedings  before  ths  Commission 
ere  b^un  l^  a  petition  filed  by  appellants 
I  eaee  No.  664,  who  were  doing  business 
I  Kansas  City  and  St.  Joseph,  Missouri, 
and  Omaha,  Nebraska.  They  alleged  that 
they  were  engaged  in  either  the  mercantile 
or  manufacturing  business,  and  in  Imying 
and  selling  various  commodities  shipped 
from  the  Atlantic  seaboard  to  them,  re- 
spectively, under  the  definite  freight  clsssl- 
Scations  maintained  by  the  railroad  com- 
panies. Tlie  rates,  according  to  the  clasd* 
flcatiens,  from  New  Yorlc  to  St  Paul  and 
Minneapolis,  and  rates  from  New  York  to 
Chicago,  and  from  the  latter  city  to  Kan- 
sas City,  St.  Joseph,  and  Omaha,  the  peti- 
tion alleged,  "are  arrived  at  bjr  adding  to 
the  rates  from  Mississippi  river  points,  aa 
shown  above,  the  following  rates,  subject  to 
official  classification,  to  wit:  87  cents,  7B 
cents,  68  cents,  41  oents,  and  35  oenta  per 
hundred  pounds  for  said  five  classes,  respee- 
tively;  that  the  aforesaid  through  rates,  ap- 
plying from  New  York  to  Kansas  City,  are 
observed  by  defendant  carriers  on  traffie  mov- 
ing by  way  of  Chicago;  that  in  the  division 
of  said  through  rates  from  Atlantic  sea- 
board to  said  three  Missouri  river  cities^ 
Kansas  CSty,  Bt  Joseph,  and  Omaha,  each 
of  said  defendant  railroad  oompaniea  al- 
lows and  pays  to  said  Eastern  eounectiona 
72.3  cents,  62.4  cents,  4S.4  cents,  34.3  coit^ 
and  29.4  cents  per  hundred  pounds  on  tho 
said  five  classes,  respectively;  and  charges, 
aeeepts,  and  retains,  as  their  respeetire 
shares  of  said  through  rates  upon  the  sev- 
eral classes  aforesaid,  74.7  cents,  S7.6  cents, 
44.S  cents,  33.7  eents  and  27.6  cents  per 
hundred  pounds." 

A  table  showing  the  distance  of  the  vari- 
ous roads  from  New  York  to  St  Paul  and  g 
Minneapolis   and   the  Missouri*  river    eities  ■ 
is    given,    which    shows   that   the   distances 
are  not  materially  different  uid  also  shows 
distances  west  of  Chicago. 

It  is  alleged  that  the  rates  charged  and 
the  classifications  enforced  by  the  company 
for  the  transportation  of  property  from  tho 
Atlantic  seaboard  and  other  producing  ter- 
ritory to  the  Missouri  river  cities  "are  in 
themselves  unreasonable  and  relatively  un- 
just unfair,  and  prejudicial  aa  eompared 
with  rates  from  the  same  territory  to  St 
Paul  and  Minneapolis,"  through  the  Tolumo 
or  tariff  and  the  oost  of  handling  It  is  not 
gnater.  Discrimination  is  allied,  with  s 
detail  of  ctreoTostsncea,  against  the  l£o- 
soori  river  dtiea,  and  the  violation  of  tho 
interstate  e 
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WhaX  »n  eonMlnd  to  b*  reaaonabla  ratM 
ax*  ut  ou^  uid  that  tlw  nit«  timigti  are 
alleged  to  ba  dlKrimiiwtorj  againat  tbe 
•omplunaatj,  and  are  azcaaBii*  and  ttuaa- 
BOoabU  in  and  of  themaalTea,  becanaa  hlgh- 
ar  aad  greater  than  enough  to  pay  the  eoat 
of  tiuiaportation  and  mamtonance  and  a 
fikir  proSt  on  the  valiutiDD  of  the  property 
•nplojed. 

The  railroad  companiea  filed  leparate  an- 
■wen,  in  which  they  admitted  the  djargei 
sad  ratea  eet  out  in  the  petition  and  the  dl- 
Yiaion  thereof,  but  denied  diicriminatlou  in 
faTor  of  St.  Paul  and  Minoeapolla  tgalnat 
the  Hiuouri  riTer  oitiea,  and  alleged  com- 
petitive oonditiona  eziating  u  to  the  flrit- 
named  citiea.  They  deny  that  the  ratea 
from  the  Atlantic  laaboard  to  the  lait- 
aamed  cftie«,  auggeated  by  the  petitloneri, 
would  be  reasonable  or  juat,  or  that  the 
ntaa  charged  are  nndnly  high  or  azeeaaive, 
•r  diaeriminate  againit  the  Miaaonri  river 
dtiea  or  the  petltionera. 

The  Chicago  A  Northweetern  Hallway 
OtnupMny  filed  an  amended  aoawer,  in  whidi 
It  alibied  that  the  complaint  relatAd  to 
ttie  through  ratea  from  the  Atlantic  aea- 
g  board  to  the  Miuouri  river  eitiea,  and  that 
•  ttioy  were  alleged  to*b«  unfair  and  preju- 
dicial oompared  to  ratea  to  St.  Paul  and 
Ifinueapolia,  and  "unreaaonabla  and  ezcea- 
•if«  in  and  of  ttiemaelvei."  And,  further, 
that  the  rates  hod  been  fixed  and  established 
hy  tlie  railroad  companiea  by  virtue  of  joint 
tnLfflc  agreements,  and  had  bean  duly  filed, 
poatad,  and  published  by  the  eompanie*,  and 
that  all  the  sompanies  to  auoh  agTeemanta 
were  neeesaary  parties.  I^fty  or  more  oom- 
paidea  were  named. 

The  Eastern  oompanies  {those  operating 
eaat  of  Chicago),  answering  denied  that 
there  was  any  agreement  between  them  and 
the  original  respondents  for  the  shipment 
and  division  of  through  rates  between  the 
Atlantic  seaboard  and  St  Paul  and  Minne- 
apoUs,a)id  alleged  that,  in  eonjnnction  with 
titalr  aeveral  eonnectiona,  they  receive  to 
Chicago  the  aame  rat«  In  oents  per  hun- 
dred pounds  as  applied  upon  like  tariff  orig- 
inating at  the  aame  pointa  of  origin  and 
terminating  at  Chicago,  and  are  not  eon- 
earned  with  the  ratsa  or  proportional  rates 
oharged  or  accepted  by  the  diSerent  carriers 
from  Chicago  to  St.  Paul  or  Minneapolia 
They  also  denied  that  they  were  parties  to 
any  Joint  tarilT  or  class  rstea  from  the  At- 
lantic seaboard  to  the  Missouri  river  cities. 
They  admitted  participation  in  joint 
through  class  rates  to  Hisstssippi  river 
points,  and  denied  that  they,  howerer,  were 
■nraa^miable  or  unjust  in  or  of  themaelvas, 
or  aa  resipecttvely  applied  to  ahtpmenta  des- 
tiaad  to  St.  Panl  or  MinneapoH*,  or  shlp- 


inenta  destinsd  to  points  west  of  the  M]»- 
dnippl  river. 

They  farther  alleged  as  follows: 

'TThat  the  ratea  from  New  York  elty  to 
Bast  St  Louis,  Illinois,  are  computed  at  118 
per  cent  of  the  rates  from  New  York  to 
Chicago,  acoording  to  relative  distanees,  that 
the  rates  from  New  York  to  East  St  Louis 
are  part  of  a  general  structure  of  latea 
whereby  all  rates  from  New  York  and  other 
Baatam  pointa  to  points  in  the  states  of 
(Ado,  Indiana,  Illinois,  Michigan,  Pennsyl- 
vania, Kentucky,  and  Wisconsin,  and  the  4 
province  of  Ontario  are  mad^npon  the  bases  ' 
of  percentages  of  the  rates  from  the  pointa 
of  origin  to  Chicago;  that  the  said  rates 
for  the  first  five  classes  governed  by  the 
official  elassificatloB  from  New  York  to  East 
St  Louis  of  87  cents,  7S  cents,  6S  cents,  il 
cents,  aad  36  cents  per  hundred  pounds,  re- 
spectively, ar«  applied  as  proportional  ratM 
to  the  varioua  Mississippi  river  erossingi 
north  of  East  St.  Louia,  to  and  including 
East  Dobuquo,  Illinois,  and  that  from  oOua 
Eastern  points  than  New  York  dty  the 
rates  to  East  St  Louis  apply  equally  to 
said  Mississippi  river  crossings,  and  all  of 
such  rates  to  said  Mississippi  river  cross- 
ings apply  uniformly  upon  all  shipments 
destined  to  all  points  west  of  the  Mississipid 
river  and  east  of  Pacific  coast  terminals 
and  pointa  taking  the  same  ratea.  Bespond- 
ents  allege  that  all  of  the  rates  from  East- 
ern points  to  said  Mississippi  river  cross- 
ings are  just  and  reasonable  in  and  of  them- 
selves, and  as  applied  to  shipments  destined 
to  any  point  west  of  the  Mississippi  river 
iknd  east  of  Pacific  coast  terminals. 

They  alleged  that  the  rates  to  the  Uls- 
sissippi  river  crossings  are  governed  by  the 
offleial  claMiflcation,  and  those  from  the  lat- 
ter crossings  to  the  Missouri  river  points 
are  governed  by  the  Western  clsssiflcation, 
and  that  innumerable  articlu  are  differently 
classified  in  such  classifications.  That  it 
would  be  impossible  to  establish  joint 
through  rates  on  tha  basis  set  out  in  ths 
petition  without  simultaneously  applying 
the  offleial  classification  to  all  traffie  from 
all  Eastern  points  and  all  points  intormedl- 
ato  between  the  rivers,  and  establishing  rela- 
tive through  doss  rates  from  all  such  East- 
em  points  to  all  such  Intermediate  pointa 
between  the  rivers,  snd  that  this  would  re- 
quire a  general  revision  and  reduction  of 
ratea,  which  would  cause  great  hardship 
and  irreparable  injury  to  tha  respondents 
and  other  Interstate  oarriers  not  parties  to 
the  proceeding. 

It   is   alleged   that  the   reasonableness  of 
the  rates  from  Eastern   points   to   Chicago  g 
and    to  tbs  Missinippi   river   is 'not   qnea-  * 
tkmed  by  petManers,  and  that  the  grievance 
of  tha  ktter,  IT  they  have  any,  lies  In  tto 


oy  Google 


n  SUFBEMB  COUBT  BEFORXEB. 


Oct.1 


ntw  mpplied  tiy  tha  origin*!  reipoiidaBti 
ftom  Clucago  and  the  Miuiisippi  tItw 
STOuingi  to  the  MisBoari  river  eitiee  on 
■hipmenta  originating  at  Eastern  pointA. 
They  hence  prayed  to  be  diamUaed.  They 
were  (ubsequently  ditmissed. 

The  Sioux  City  Commercial  Ctafc  inter- 
vened  and  eapported  the  petition,  and 
prayed  that  whatever  should  be  done  lor 
the  other  Miaaouri  river  citie*  ihould  be 
done  for  Sioux  City.  The  SL  Paul  Jobber! 
ft  M&nufactuTere  AsMiciation  and  the  Min- 
Bei^liH  Commercial  Club  intervened  and  in 
■nbetance  ooincided  with  the  views  and  in- 
terest of  the  defendant  carriers. 

A  great  deal  of  testimony  was  talten  and 
tha  order  made  which  haa  been  redted. 
The  appellee  companies  then  filed  a  bill  in 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois,  esstem  di- 
vision, for  a  temporary  and  permanent  lu- 
jsnetion  against  the  order,  that  It  be  an- 
nulled, and  tha  Interstate  Commerce  Com- 
miaaion  be  enjoined  from  enforcing  it.  A 
temporary  injunction  was  granted.  It  waa 
made  permanent  on  final  hearing,  the  court 
dividing.    171  Fed.  eSO. 

nie  pleadings  in  the  ea«e  are  very  volu- 
minous. They  eonsiat  of  the  bill  of  the 
railroad  companies,  the  answers  to  it  by 
the  Interstate  Commerce  Commission,  and 
the  intervening  petitions  of  certain  other 
railroad  companiea,  and  mercantile  and 
manufacturing  eoncema. 

Even  a  aununary  of  the  pleadinga  would 
be  very  long,  and  w«  shall,  therefore,  say 
but  Uttle  more  than  that  the  allegations  of 
the  bill  and  tboaa  of  the  answer  of  the  Com- 
mission, and  Its  denials,  are  such  aa  tend 
to  tha  support  of  the  respective  contentions 
of  the  oompanies  and  the  Commission,  upon 
which  we  shall  hereafter  comment.  We 
may,  however,  say  further  that  emphasis  is 
given  to  oertain  matters.  The  companies 
make  prominent  that  two  claasiQcations  of 
g  freight  are  in  foroe  upon  which  tariff  rates 
'  are  iMsed:  The  official  elassifleation  from 
tbe  Atlantic  seaboard  to  the  Mississippi 
river,  and  the  Western  classlScation,  be- 
tween the  river  and  the  Missouri  river 
aitiea;  that  the  oUsstflcations  materially 
differ  and  constrain  different  rates;  tha^ 
those  between  the  rlvars  are  just  and  rea- 
sonable and  apply  to  all  merchandise,  what- 
ever be  its  point  of  origin.  That  business 
conditions  have  grown  up  and  are  depend- 
ent upon  the  rates  established,  which  will 
be  disturbed  by  their  alteration;  that  their 
alteration  aa  required  by  the  order  of  the 
Commisaion  will  compel  a  discrimination  be- 
tween ahippers  and  localities,  to  do  vhioh 
Is  In  <Kcesa  of  the  powers  of  the  Commls- 
don. 

It  h  aOeged  that  tha  rates  an  fair  oom- 


parad  to  the  eoat  of  lerviM,  absolntaly  and 
relatively,  and  that  the  rates  east  of  tbe 
UississippI  river  are  not  changed,  the  order 
affecting  alone  the  proportion  of  the  through 
rates  charged  by  tlie  eomplainant  carrieia, 
and  will  compel  naw  through  rates,  whiel) 
will  not  affect  the  proportion  thereof  re- 
ceived by  tbe  Eastern  carriers. 

And  it  is  alleged  that  the  Commisaion 
only  has  power  to  eetabliah,  after  hearing 

complaint,  through  rates  and  joint  rates, 
and  prescribe  tha  just  and  reasonable  pro- 
portions of  such  rate*  between  the  carriers 
only  when  they  (the  earricTB)  fail  to  agree 
upon  the  proportion  or  division  thereof,  and 
that  there  waa  no  evidence  that  they  had 
failed  to  agree  npon  such  rates  or  the  pro- 
portion end  divisions  thereof,  and  that^ 
therefore,  the  order  exceeds  the  power  of 
the  Commission,  and  deprives  the  oompanies 
of  their  property  without  due  process  ot 
law,  in  violation  of  the  5th  Amendment  of 
the  Constitution  of  the  United  SUtes. 

It  is  further  allied  that  there  was  no 
evidence  that  tbe  rates  between  the  rfvera 
are  unjust  «r  unreaaonable,  except  by  com- 
parison with  other  rates;  that  no  evidence 
was  offered  of  cost  of  service  or  of  the 
various  elementa  proper  to  be  considered  In  g 
determining  whether  a  rate  la  jnat  and'rea*  * 
sonable  in  and  of  itself,  and  that  "the 
whole  and  only  reason  and  tbe  whole  and 
only  eouclnafon"  of  the  Commission  npon 
which  tbe  reduction  was  ordered  waa  be- 
cause the  Commission  decided  that  merchan- 
dise shipped  from  the  Atlantic  seaboard 
should  be  transported  by  tha  companiea  at 
a  lower  charge  than  that  exacted  tor  the 
transportation  of  an  equal  anlonnt  of  mer- 
chandise when  the  same  was  shipped  from 
St.  Louis,  Chicago,  or  other  points  weat  «f 
the  Atlantic  aeaboanL  And  thia.  It  allied, 
is  in  excess  of  the  powers  of  the  Commis- 
aion, misapplies  the  lew,  and  compels  tha 
companiea  to  serve  a  certain  class  of  ship- 
pers at  an  nnreasonable  rate,  end  to  take  a 
rate  lower  than  is  charged  other  shipper* 
for  a  like  wrvlce,  which  involves  leaa  ex- 
penae  to  tha  companies. 

A  loss  of  revenue  is  alleged,  which  will 
result  in  a  deprivation  of  their  proper^ 
without  due  proceas  of  law,  and  that  the 
enforcement  of  tbe  order,  even  it  it  be 
finally  set  aside,  will  cause  great  disturb- 
ance to  tha  business  of  the  companiea. 

The  Commission  meeta  those  points  with 
denials  of  the  facts  alleged  and  their  eon- 
sequences,  and  opposes  them  aa  well  by 
other  facts  and  considerations. 

It  aaaerts  that  the  bill  has  no  equity 
becansa  all  the  matters  and  things  set  forth 
therein  are  cognixable  before  it  (the  Com- 
mission), and  it  baa  tin  power  to  sospend, 
modify,  or  amend  Its  order  as  upon  a  proper 
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1*11  ■  I mt  might  be  proper;  Uwt  it  hu  Id- 
lennaitioii  for  such  ution,  fot,  under  the 
kw,  the  operation  and  operating  result* 
of  each  railroad  are  required  to  be  filed 
witli  it,  "and  tlte  lubjeot  ie  under  conitant 
inveetigatlon."  And  in  euch  inTeetlgation, 
tt  was  alleged,  many  elementa  must  enter, 
and  that  the  fixed  chargee  of  maintenanoe 
and  operation  and  the  ooet  of  operation  and 
handling  ot  different  eiaue*  ol  freight  state 
and  interstate,  hauled  on  the  same  train, 
widel;  different  in  character  and  value,  ean- 
<e  not   mathematically    be   determined   so   as 

•  to  apportion  to  each  elaai  *of  trafflc  its 
proper  division  of  cost*,  and  that  no  method 
of  apportionment  can  be  dSTised  except  that 
whioh  inrolves  the  exercise  ot  judgment,  and 
Ilia  results  vary  according  to  the  method 
nssd.  The  CommisBion,  therefore,  says  that 
Uie  statements  and  allegations  of  the  bill 
ue  mere  oonclusions  and  opinions,  which 
necessarily  involve  consideration  ol  all  these 
•omplex  and  difScult  problems,  and  should 
not  be  accepted  for  the  purpose  of  setting 
aside  ita  order. 

Supplementing  this,  the  Commission  sets 
forth  that  on  the  hearing  before  it,  oral  and 
dooomentary  evidence  was  taken,  to  which 
it  gave  fnll  consideration,  and  to  the  re> 
porta  Sled  by  the  companies  with  ft  in 
aooordance  with  the  statute,  and  that  Its 
order  was  made  in  aeeordance  with  the 
•tatnte,  and  that,  so  far  from  exceeding  Its 
powers,  it  might  have  made  a  greater  re- 
dnetion;  but  it  left  the  companies  on  the 
Atlantic  seaboard  business  destined  to  Mis- 
souri points  to  eharge  100  per  cent  more 
than  the  same  railroads  voluntarily  charge 
on  transcontinental  business,  and  It  is  al- 
Isgsd  that  It  appeared  from  the  testimony 
of  one  witness  that  the  latt«r  business  yield- 
ed some  profit,  and  by  another  witness,  testi- 
fying as  an  expert,  that  a  rats  SO  per  sent 
higher  would  be  "too  large,  of  Bourse." 

The  Commission  alleges  the  reasonableness 
of  the  rates  ordered  by  it,  and  that  they  are 
leas  than  the  companies  charge  and  accept 
for  transcontinental  freight  originating  at 
tlie  Atlantic  seaboard  and  destined  to  Facifle 
coast  terminals,  the  expense  of  service  being 
no  greater.  A  comparison  Is  made  also  with 
Montana  points  and  Spokane  points,  show- 
ing the  rates  to  be  less  than  to  the  Mis- 
souri river  eities,  carried  on  the  same  rail- 
roads. So  also  to  Oklahoma  common  points. 
60  also  for  traffic  originating  at  Pittsburg 
and  carried  through  Chicsgo  to  Missouri 
river  points,  and  at  Chicago  destined  to 
9  Texas  common  points. 

•  *Tht  reason  given  by  the  Commission  for 
■ot  disturbing  the  rates  of  the  Eastern  roads 
li  Qiat  neither  the  eomplalnant  before  it  nor 
tha  esmpanlM  charged  that  these  ratsa  ware 
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sought:  but,  on  th«  eontrary.  It  was  eOB- 
eeded  that  such  ratea  were  joat  and  raaaon- 
able.  The  Eastern  oarriers  ware,  therefor^ 
dismissed  from  the  proceedings. 

The  other  allegations  but  give  farther  ds- 
tail*  and  iUnitratlons  of  the  foregoing. 

An  order  waa  made  allowing  the  Illinoia 
Central  Railway  Company,  the  Atebison,  Ttr- 
peka,  &  Santa  Te  Railroad  Company,  ths 
Chicago  It  Alton  Railroad  Company,  the 
Missouri  Pacific  Railway  Company,  the  Mis- 
souri, f*""'.  k  Texas  Railway  Company, 
and  the  St.  Louis  k  San  FranoLsco  Railroad 
Company  to  file  petitions  of  intervention. 
The  aUegations  of  these  petitions  are  sub- 
stantially the  same  as  those  ol  the  bill. 
Tbe  answer  filed  by  the  Interstate  CommerM 
Commission  to  the  bill  was  taken  aa  filed  to 
the  intervening  petition. 

Leave  to  Intervene  was  also  given  to  oe^ 
tain  business  houses  of  Milwaukee,  Sb 
Louis,  Chicago,  Detroit,  and  Cleveland. 
Their  petition  set  forth  with  some  detail 
the  discrimination,  as  it  was  alleged,  that 
would  be  worked  against  them  in  favor  of 
merchants  at  tbe  Atlantic  seaboard  and  Mis- 
sonri  river  eities  by  the  order  of  the  Com- 
mission, and  also  the  disturbance  of  tht 
eommerdal  conditions  which  would  result 
from  the  order.  The  Burham  Hanna  Dry 
Goods  Company,  one  of  the  complainants  bo- 
fore  the  Commission,  and  a  number  of  other 
corporations  and  eopartnarahlpa  were  al> 
lowed  to  fila  petitions  in  Intervention.  The 
petitions  defended  the  order  of  ths  Commis- 
sion, and  again  asserted  that  the  ratos  b^ 
tween  the  Mississippi  and  tlie  Missouri  riv- 
ers were  unreasonable. 

Evidence  was  taken  and  the  oourt  made  ^ 
the  temporary  injunction  permanenL  e 

*  The  court  carried  Into  and  made  the  ■ 
foundation  of  Its  opinion  the  ooncaptlon  It 
had  formed  and  expreased  upon  granting 
the  preliminary  injunction;  that  is,  that 
the  purpose  of  the  Commission  waa  not  M 
much  the  reduction  of  unreasonable  rates, 
as  protection  of  the  Missouri  river  eltlea 
against  eompetition.  Ths  court  said:  "la- 
deed,  the  contest,  in  its  larger  aspect.  Is  a 
contest  not  so  mneh  between  the  shippers 
and  the  railroads,  as  between  tbe  oommereial 
and  manufacturing  Interests  of  ths  Missonri 
river  cities  and  of  tbe  Atlantic  eeaboard 
on  the  one  part  (their  interests  being  identi- 
cal), and  the  commercial  and  manufacturing 
interests  of  what  is  known  as  tbe  Central 
Traffic  territory  (the  territory  west  of  Buf- 
falo, Pittsburg,  and  Parkersbnrg,  and  east  of 
the  Uisflisslppl  river)  on  the  other  part." 

To  support  this  view  it  waa  said  that 
the  differential  of  9  oents  on  merehandise 
from  Atlantic  seaboard  to  the  Hlaaonrl  river 
eites,  whatsrer  b*  the  prtnelple  npcn  wbleh 
the   order  waa  baasd,  wlU  bo  "la  praM«l 
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to  a  cerUIn  degree  the  Hiseonri  river  job- 
ber! and  manufacturers  within  ft  eertatn 
sone  of  territory  against  the  jobben  and 
manufacturere  of  Cautral  Traffic  Associa' 
tion  territory  ...  as  also  to  open  up 
to  the  Atlantic  seaboard,"  in  its  trade  witb 
tbe  UjBsouri  river,  "zones  of  territory,  the 
advantages  oontained  in  the  differential 
against  the  eompetitioa  of  both  the  inter- 
vening Central  Traffic  Associatian  territory 
and  the  Missouri  river  territory."  And  this, 
it  was  asserted  was  the  exercise  of  a  "power 
artificially  Ui  apportion  out  the  country  into 
zones  tributary  to  given  trade  centers,  to  be 
predetermined  by  the  Commission,  and  non- 
tributary  to  others."  This,  it  was  farther 
■aid,  was  a  "power  essentially  different  in 
principle  from  the  mare  power  of  naming 
rates  that  are  reaeonable." 

We  make  these  quotations  from  the  opin- 
ion of  the  court  because  they  put,  in  a 
clear  and  condensed  way,  the  ultimate  oon- 
»  tention  of  the  companies,  and  the  evil,  as 
>  they  seesi^  in  the  order  of  tbe  Ckimmisaion, 
and  which  is  intended  to  be  exhibited  by 
their  Toluminous  pleadings  and  arguments. 
And  such.  It  is  insisted,  was  the  oonscious 
purpose  of  the  Commission,^ — a  view  in  which 
the  eireuit  court  concurred,  deducting  it 
from  certain  avowals  of  the  Commission  In 
Its  report. 

Such  purpose  and  the  want  of  power  in 
the  Commission  to  execute  it  is  the  fonndsr 
tion  of  the  court's  opinion.  No  analysis  of 
the  facts  was  made  which  concerned  any 
other  proposition  or  issue.  The  question  in- 
volved, the  court  said,  was  not  one  of  facti 
but  one  of  power ;  it  is  not  whether,  hy  the 
application  of  oorrect  principles,  a  given 
rate  had  been  decided  to  be  nnreaaonable, 
but  whether  the  principles  applied  are  those 
within  the  power  of  the  Commission,  It 
this  be  so,  we  may  wonder  at  the  volumin- 
ous pleadings  and  the  equally  voluminous 
•Tidenee.  Tht  elements  c4  it  were  on  the 
faee  of  the  report  of  the  Commiasion.  The 
aonrt  oertain^  thought  it  could  he  dis- 
cerned cm  the  face  of  the  pleadings  when 
passing  on  the  motion  for  preliminary  in- 
junction. This  question,  then,  we  must  re- 
gard as  paramount,  and  to  it  we  will  ad- 
dress ourselves.  It  may  be  that  no  other 
question  is  necessary  to  be  decided.  What 
the  court  would  have  dons  with  all  other 
questions,  we  are  not  able  to  say.  It  took 
occasion  to  remark: 

"It  must  be  understood,  however,  that 
these  orders  of  the  Commission  are  enjoined 
simply  because,  in  our  judgment,  they  lay 
upon  tbe  commerce  and  mskuufacturing  of 
the  localities  affected  en  artiScisJ  hand 
that  Congress  never  intended  should  be  put 
forth,  and  therefore  are  outside  the  power ' 
•aafured  on  the  Commission  ]tf  Ctxigress;  i 


for  with  the  question  of  »  reduetiim  tn 
rates,  or  a  readjustment  of  rates,  from 
which  such  artiflcial  results  have  been  elimi- 
luted,  we  are  not  now  dealing." 

A  member   of   the   court    dissented   from  p, 
its   Judgment    and    declared    the    grievance  g 
that  the  companies  saserted*  against  tbe  or-  • 
der  of  the  Commissioii  was  not  sustained  hy 
the  evidence. 

Is  it  true  that  the  Interstate  Commerce 
Commission  by  its  order  exercised  a  power 
"artificially  to  apportion  out  the  country  in- 
to zones  tributary  to  given  trade  centers,' 
and  intentionally  exercised  it  to  protect  the 
Missouri  river  cities  against  tbe  competition 
of  other  dtiest  If  tliat  be  the  necessary 
conclusion,  the  judgment  of  the  circuit 
court>  it  may  he  contended,  was  right.  Such 
conclusion  we  should  certainly  be  reluctant 
to  adopt.  From  whatever  standpoint  th« 
powers  of  the  Interstate  Commerce  Commis- 
sion may  be  viewed,  the;  touch  many  ior 
terests,  they  may  have  great  consequences. 
They  are  expected  to  be  exercised  in  the 
Boldest  neutrality.  Tbe  Commission  was  in- 
stituted to  prevent  discrimination  between 
persons  and  places.  It  would  indeed  be  an 
abuse  of  its  powers  to  exercise  them  so  as 
to  cause  either.  And  the  training  that  la 
required,  the  comprehensive  knowledge 
which  is  possessed,  guards  or  tends  to  guard 
against  tiie  accidental  abuse  of  its  powers 
or,  if  such  abuse  oceur,  to  correct  it.  The 
possession  of  such  advantages  is  one  of  its 
defenses.  It  alleges  that  by  |  IS  of  the  in- 
terstate commerce  act  it  is  given  autborl^ 
to  inquire  into  the  management  of  the  busi- 
ness of  all  common  carriers  subject  to  the 
provisions  of  the  act,  and  is  required  t* 
keep  itself  informed  as  to  ths  manner  and 
meUiod  in  which  the  sams  is  oonductad, 
and  is  "authorized  and  required  to  cxa- 
eute  and  enforce  the  provisions  of  the  act." 
Other  sections  are  more  speeifie  In  grants 
of  power.  Rates  may  not  only  be  investigat- 
ed and  be  pronounced  unjust  or  unreason- 
able or  discriminatory,  but  other  rates  may 
be  prescribed.  These,  we  repeat,  are  great 
powers,  and  means  of  their  proper  exercise 
are  conferred.  Investigation  may  be  con- 
ducted, and,  as  tbe  Commission  says  in  its 
answer,  "that  to  enable  it  lo  perform  its 
duties,  such  Information  as  shows  the  oper«-  ^ 
tions  and  operating  results  of  each  railway  g 
iB*required  to  be  filed  with  it,  and  the  sub-  ■ 
ject  is  under  constant  investigation." 

The  ouUook  of  tbe  Commission  and  Its 
powers  must  be  greater  than  the  interest  of 
the  railroads  or  of  that  which  may  affect 
those  interests.  It  must  be  as  eompre- 
hensive  as  the  Interest  of  the  whole  coun- 
try. If  the  problems  which  are  presented 
to  it,  therefore,  are  aamplex  and  diffleul^ 
the  means  of  solving  them  ars  as  great  and 
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•deqoat*  aa  eta  ba  provided.  And  arga- 
menU  ivUoh  point  oat  and  asaail  tha  im- 
perfeotion  vhicli  may  appear  in  tha  raault, 
tliii  sourt  hu  taJcen  oocaaiou  to  eharaeter- 
iia.  "[They]  aaaall,"  it  was  aaid,  "the  wis- 
dom  of  Congreu  in  eonfeirinK  upon  tbe 
Commiaaion  the  power  which  haa  been 
lodged  in  that  tiodf  to  consider  eomplainta 
at  to  Tiolations  of  tbe  statute,  and  to  ooi- 
net  them  If  found  to  exist,  or  attack  as 
•rude  or  inexpedient  tbe  action  of  tha  Com- 
miasion  in  performanca  of  the  administra- 
tire  fuDctiooa  vetted  in  it,  and  upon  anch 
BSBumption  invoke  the  exercise  of  unwar- 
ranted judicial  power  to  correct  the  assumed 
erila."  Interstate  Gommeree  Commission 
T.  Illinoia  a.  R.  Co.  215  D.  8.  452, 478,  54  L, 
ed.  — ,  30  Sup.  Ct.  Hep.  155,  163.  It 
was,  of  courae,  Tecognized  in  that  case  that 
there  must  be  power  in  the  Conunisaion 
tnalte  the  order  which  might  be  subject  to 
attack,  bat  want  of  power  wa«  distinguished 
from  the  mere  expediency  or  wiadom  of  mak- 
ing It,  which,  it  waa  declared,  was  not  open 
to  judicial  review. 

We  return,  therefore,  to  the  qnestlon  of 
Um  power  of  the  CommiBBion  and  its  pur- 
pose.     The   complainant   before   that   body 
presented  two  issues:  Tbe  effect  of  the  rates 
from  Uka  Atlantic  seaboard  as  discriminat- 
ing against  the  MisBouri  river  cites  in  favor 
ot  Bt.  Panl  and  Minneapolis,  and  their 
reasonableneas  of  and  in  themselves.     The 
first  we  may  immediately  put  out  ol  view. 
It  was  decided  adversely  to  the  complain- 
«  ants  before  tiie  Commission,  and  we  may 
2  say  at  the  outset  that  the  contention  of  tbe 
■   railroad*eompanies  that  it  was  the  only  is- 
sue  presented  to   the    Commission   1*   not 
JnaUaed. 

The  second  issue  was  decided  in  faror  of 
Qie  eomplainants,  the  Commission  flnding 
that  the  through  rates  were  unreaaonsbte  of 
and  in  themselves,  and  was  caused  by  the 
charge  from  the  Mississippi  river  crossings 
to  the  Missouri  river  cities.  The  groundi 
of  Its  decisioii  and  principles  upon  which  it 
proceeded  the  Commission  set  forth  in  its 
report,  and  to  some  extent  all  of  the  fac- 
tors upon  which  the  decision  is  based  and 
supported.  Indeed,  the  pleadings  in  the 
case  and  the  argument  of  counsel  are  but 
fuller  explanations  of  the  elements  set  out 
in  the  report.  The  controversy,  therefore, 
is  not  so  much  as  to  what  these  factors  are 
as  what  they  establtah  as  to  the  power  of 
the  CommisBlon  to  make  the  order.  The  ef- 
feet  ot  the  order,  it  is  contended,  as  we 
have  seen,  is  to  create  artificial  zones,  trib- 
utary to  certain  trade  centers,  or,  a 
Is  expressed  by  the  railroad  companies,  the 
effect  of  the  order  is  to  destroy  the  system 
ot  rates  which  has  eiiBted  ever  since  the 
I^lroada  were  eonstmctod,  and  to  "( 


possessed  under  that  system,  and  to  suljsti- 
tute  an  artifleial  system,  the  feature  ot 
which  la  special  advantages  in  rates  to 
special  sectiona.  And  it  Is  said  tlw  order 
waa  entered  for  such  purpose.  The  appellee 
interveners,  who  are  merchants  and  jobbera 
of  the  territory  Imown  as  the  Central 
Freight  Association  territory,  attack  the 
order  on  the  ground  (a)  that  it  violates 
g  2  of  the  interstate  commerce  act,  in  that 
it  compels  a  charge  to  them  for  like  kind 
of  traSe  under  substantially  similar  cir- 
cumstances and  eonditions  greater  than  is 
charged  to  their  competitors  in  seaboard 
territory  and  on  the  Missouri  river  (b) 
tbe  order  is  in  contravention  of  J  3,  in 
that  it  gives  an  unreasonable  preference  to 
merchant*  and  jobbers  in  the  seaboard  ter- 
ritory and  on  the  Missouri  river  over  mer-  « 
chanta  and  jobbers  in  Central*  Prel^t  A«-  T 
sociation  territory  (e)  that  it  arbitrarily 
attempts  to  change  existing  commercial  con* 
ditions  upon  which  the  various  distributing 
centers  of  the  seaboard,  Middle  West,  and 
West  have  become  established;  (d)  the  pow 
er  of  the  Commission  is  limited  to  the  i^ 
dtiction  of  nnreaaonable  rates,  and  that  the 
ratea  reduced  are  not  shown  to  be  such  in 
themselves;  (e)  the  order  is  void,  it  b^ 
ing  an  att«mpt  at  legislation  on  the  sub- 
ject of  general  adjustment  ot  rates. 

These  contentions  present  the  full  offend- 
ing of  the  order,  and  the  summary  of  them 
is  that  rates  long  established  have  been 
changed,  commercial  conditions  are  dis- 
turbed, and  equal  opportunities  of  compe- 
tition of  certain  eommercial  centers  which 
have  grown  up  have  been  token  away,  and 
undue  protection  given  to  others.  This 
seem*  very  formidable  in  the  recitatloii. 
But  it  is  met  by  eourteroharges  of  di^ 
crimination,  and  that  the  equal  opportunl* 
ties  of  competition  contended  for  is  a  power 
which  has  grown  up  and  la  supported  by 
the  existence  of  unjust  freight  rates.  It  ia 
certain  that  the  subject  haa  taken  on  more 
complexity  than  it  had  before  the  Intei^ 
state  Commerce  Commission,  and  the  Com- 
mission has  made  this  the  basis  of  a  mo- 
tion to  dismiss  the  suit  as  to  tbe  Inter- 
vening railroads  and  all  the  intervening 
merchants  and  manufacturers,  on  the 
ground,  as  to  the  railroads,  among  others, 
that  the  order  does  not  run  against  or 
operate  upon  them,  and  that  no  right  of 
theirs  can  be  determined  by  the  decree.  On 
the  ground  as  to  tbe  interveners,  that  over 
the  matters  herein  the  courts  exercise  only 
the  jurisdiction  conferred  by  tbe  act  to  reg- 
ulate commerce,  and  not  general  equi^  pow 
ers,  and  that  the  matter  to  he  determined  Is 
not  the  respective  rights  ot  shippers  or  In- 
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c»Utua,   but  the  valfdit;  of  tbe  ord«r  of 
Uw   CommiMion,  nod  that  the  interrensra 
have  a  complete  remedy  b;  appUeation  to 
_  the  CommiHion.    And  we  may  lay  here,  aa 
O  adding  to   the   eomplaT  eSeet   and   intereet 
7  of  the'queBtieua  prescDted,  that  the  eham- 
bere  of  commerce  and  boards  of  trades  of 
eertaln    Eastern    cities    have    preaented    a 
brief  in    delenae   of   the  order,   aMerting  a 
vital   iutereat   in   Ita  preaervation,   and   ex- 
hibiting and  illustrating  the  diaerimination 
which,  aa  the;  contend,  exists  against  them 
by  the  breaking  of  rates  at  the  Mississippi 
river  croiaiQge. 

Iiet  lu  eee,  therefore,  upon  what  grounds 
the  Commission  proceeded.  The  Commia- 
aion  ia  accused  by  tlie  railroad  companies 
of  attempting  to  substitnte  an  artiOcial  sys- 
tem of  ratemaking  for  a  Iong«stablished 
iyatcm,  and  to  protect  or  foster  partlenl&r 
localities  of  production  and  distribution. 
Certain  remarks  of  the  Commission  are  cited 
to  support  the  charge.  We  think  the  charge 
puts  out  of  view  all  else  that  was  said  by 
the  Commission,  puts  out  of  view  the  com- 
prehensive consideration  the  Commission 
took  as  exhibited  in  the  explicit  declaration, 
made  after  quoting  the  local  class  rate*  be- 
tween the  riven  in  eenta  per  hundred 
pounds,  that  "these  are  tbc  rates  that  are 
added  to  the  ratea  up  to  the  Hisaiasippl 
river  crossinga  to  make  np  the  through 
ratas  from  the  Atlantic  seaboard  to  the  Mie- 
aouri  river  cities.  Are  these  rates,  as  so 
used,  and  the  through  rates  resulting  there- 
from, unwarrantably  high  or  unduly  dii- 
erimlnatory  or  unjustly  prejudicialT  Can 
they  be  changed  without  doing  injustice 
elsewhere  T" 

We  think  the  charge  also  puts  out  of 
Tiew  the  disclaimera  of  such  purpose  in  the 
answer  of  the  CommissioQ  in  its  report  to 
Congress,  and  its  insieteikoe  that  It  is  con- 
strained by  the  law  to  act  only  on  com- 
plaint to  it,  and  that  it  is  open  at  all 
times  to  be  appealed  to  redress  the  griev- 
ances any  shipper  or  loealitf  may  have. 
Nor  did  the  Commission  ignore  or  underes- 
timate the  manner  in  which  the  lines  of 
railroads  tiad  been  extended,  or  the  system 
of  rates  or  rate  making  which  had  result- 
ed. That  is  the  system  of  making  rates 
^  upon  certain  baaing  lines  or  points. 
2  Bate*  "break"  at  such  points,  it  was 
*  proved,  as  a  result*  of  building  independ- 
ent lines  westward.  In  other  woi'ds,  lines 
ol  railroads  were  built  to  certain  cities  from 
the  East,  seeking  such  cities,  it  may  be, 
l>ecaute  of  their  natural  situation  and  fa- 
cilities, and  other  independent  lines  build- 
ing westward,  each  line  fixing  its  own  rates 
01  uniting  according  to  cirenmstancea  in 
joint  ratea.  It  ia  the  obserranaa  of  aueh 
pointa  that  give  and  maintain,  as  we  un- 


derstand the  contention  of  the  railroads, 
to  certain  cities  "the  equal  opportunity  In 
the  distribution  of  merchandise  with  the 
merehants  in  the  East,  and  with  the  mer- 
chants to  the  West  of  said  cities,  so  far 
as  their  business  is  aSected  by  trade  rates," 
Thst  this  was  carefully  considered  is  mani- 
fest, for  the  Commission  resisted  tbe  argu- 
ment which  was  made  sgainst  basing  rates 
on  such  points,  saying: 

"We  are  not  impressed  with  the  rie*  that 
the  system  of  making  rates  on  certain  bas- 
ing lines  should  be  abolished.  No  system  of 
rate  making  has  been  suggested  as  a  substi- 
tute for  it,  except  one  based  upon  the 
postage-stamp  theory,  or  one  based  strictly 
upon  mileage.  Either  of  these  would  ereata 
revolution  in  transportation  affairs  and 
chaos  in  commercial  affairs  tliat  have  been 
builded  upon  the  system  of  rate  "■r'ling 
now  in  effect.  It  must  not,  however,  be 
assumed  that  a  basing  line  for  rates  may 
be  established  and  be  made  an  impasaabla 
barrier  for  through  rates,  or  that  rities  or 
markets  located  at  or  upon  such  basing  line 
have  any  Inviolable  possession  of,  or  hold 
upon,  the  right  to  distribute  traffie  in  or 
from  the  territory  lying  beyond.  Develop 
ment  of  natural  resources,  increase  in  pop 
ulation,  growth  of  manufacturing  or  pro- 
ducing facilities,  and  increased  traffic  on 
railroads,  create  changed  eooditiona  vhieh 
may  warrant  clianges  in  rates  and  in  rate 
adjustments  in  order  to  afford  just  aad  rea- 
sonable opportunity  for  Interchange  of  traf- 
fic between  points  of  prodnetion  and  points 
of  large  consumption."  « 

It  was  the  sense  of  the  Commission,  how-  2 
ever,  that  such 'points  eould  not  be  immor-  * 
able  forever  and  fixed  forever  against  powar 
of  changing,  or  that  through  rates  baaed  on 
such  points  must  be  exempt  from  rqula- 
tion,  no  matter  what  their  oharacter,  or 
be  constituted  at  the  will  of  the  railroad 
of  the  sum  of  local  rates  or  the  sum  of  rates 
from  one  basing  point  to  another,  however 
unjust  the  rates  might  be.  Indeed,  a* 
pointed  ont  In  the  brief  of  tbe  sppeUamts  in 
No.  664,  the  railway  companies  adhere  to 
no  such  construction  of  rates.  As  there 
said,  "the  Paeiflo  coast  terminal  rates,  the 
Washington  and  Spokane  oommon-point 
rates,  tbe  Oklahoma  rates,  and  the  B1  Paao 
and  Texas  common-point  rates,  are  each  and 
aU  a  departure  therefrom,  and  all  are  mudi 
less  than  the  rates  ordered  by  the  Commis- 

As  we  have  said,  the  Commission  la  the 
tribunal  that  is  intrusted  with  the  exeeutimi 
of  the  interstate  commerce  laws^  and  baa 
been  given  very  oomprebensive  powers  in 
the  investigation  of  and  determinaUon  of 
the  proportion  which  the  rates  eharged  afaall 
bear  to  the  servioe  rendered,  and  this  power 
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aSeot  ihippen  or  tnde  oontara  U  anotlwr 
We  have  Bud  Mvaral  timei  tlut  we  wilt 
□ot  liaten  to  »  p*r^  who  eompUina  of  • 
grierftuoa  vhicb  U  not  hi*.  Clark  t.  Kuau 
City,  ITS  U.  S.  114,  118,  44  L.  ed.  3S2,  3S6, 
20  Sup.  CL  fiep.  £84;  Smilej  t.  Eaoiu, 
19S  U.  S.  447,  40  L.  ed.  S46,  2S  Sup.  Ct 
Rep.  2S&. 

But,  it  may  be  laid,  mch  limitationa  op-  •« 
on  the*eompaiiiea  la  not  ol  eonecqueiioe,  for  ■ 
ahippan  and  trade  eenters  are  here  with 
oomplaiiita.  It  ia  doubtful  if  they  are  prop- 
erly here,  or  nther,  were  properly  permit- 
ted to  interrene.  We  have  Baid  that  the 
act  to  regulate  oommeroe  wae  intended  to 
be  an  eSective  meaiw  (or  redreuing  wronge 
resulting  from  unjiut  dlMrimination  and 
undue  preference,  and  this  muat  be  m, 
irhetber  pereone  or  plaeee  be  suSerert.  Tez- 
aj  ft  P.  S.  Co.  T.  Abilene  Cotton  Oil  Co.  204 
U.  a  420,  SI  L.  ed.  6S3,  27  Sup.  Ct.  Bepu 
S50,  B  A.  &  B.  Ann.  Caa.  IDTS.  We  have 
alao  aaid  that  the  primary  juriadiction  ia 
with  Vi»  Commiauon,  the  power  of  Uia 
oourta  being  that  of  review,  and  ia  confined 
In  that  review  to  queitioni  of  eonatltution- 
■1  power  and  all  pertinent  queatione  a*  ta 
whether  the  action  ot  the  Commlaeion  ta 
within  the  Kope  of  Uie  delegated  authority 
under  whiob  it  purports  to  have  been  made. 
Interatate  Commeroe  Commiaaion  v.  IIlluols- 
C.  E.  Co.  215  U.  S.  4.'^2,  478,  54  L.  ed.  — , 
30  Sop.  Ct  RepL  15S,  103. 

nia  order  of  the  CommiMion,  beeidea.  Is 
striotly  limited.  It  was  intended  to  deter* 
mine  nothing  and  It  determines  nothlng- 
but  that  the  through  rates  on  Atlantic  sea- 
board shipments  to  the  Uisaouri  river  eitlea. 
are  too  high.  That  order  Is  alone  open  t»- 
review.  Whether  other  persona,  cities,  OT 
areae  of  territory  have  grounds  of  com* 
plaint,  the  way  la  open  by  application  to  tli* 
Commission  for  Inquiry  and  remedy.  Is- 
that  Inquiry  many  elements  may  enter  upoB 
which  the  Judgment  ol  the  Commiaaion 
should  fliat  peas,  and  of  which  the  eourta. 
should  not  be  c*llad  upon  In  advance  to- 
intimate  an  opinion.  The  reasona  for  this, 
we  have  indicated,  and  they  will  be  found 
at  length  In  the  eaaefl  which  we  have  cited. 

One  question  remains  for  disousaion, — tbe- 
flnding  of  the  Commiaaion  upon  the  char* 
aeter  of  the  rate,  whether  it  ia  unreason- 
able as  dedded.    Such  decision,  we  have  said 
with  tiresome  repetition,  is  peculiarly  the 
province  of  the  Commiaaion   to  make,  and 
that  its  findinga  are  fortifled  by  presump- 
tions of  truth,  "due  to  the  judgments  of  a 
tribunal  appointed  by  law  and  informed  by  ^ 
experience."    IlUnoia  C.  B.  Co.  v.  Interatata  ^ 
CommerDe*CammiaBion,  ZOO  U.  S.  454,  Gl  L.  ■ 
ed.  1183,  IT  Sup.  Ct.  Bep.  700,  and  cuss 
cited.    The  testimony  In  thia  cue  does  wit 
ahake  the  atmgth  of  aneh  preaumptlan^ 


^t^m  of  rataa  be  old 
■aw.  If  oldt  latomti  will  have  probably 
beoomo  attached  to  them,  and.  It  may  be, 
will  be  diaturbad  or  disordered  If  thsy  be 
•hanged.  Such  circumstance  is,  of  course, 
proper  to  be  considered,  and  constitutes 
element  in  the  problem  of  regulation,  but  It 
does  not  take  jurisdiction  away  to  enter- 
tain and  attempt  to  resolve  the  problem. 
And  it  may  be  that  there  cannot  be  an  ao- 
eommodation  of  all  interests  in  one  proceed- 
ing. This  the  Commiaaion  haa  realized  and 
expresaed.  The  Commiaaion,  meeting  a  pos- 
sible suggestion  that  If  the  part  of  the 
through  haul,  which  eonsiated  of  the  rate 
betwemi  the  rivers,  waa  too  high,  all  rates 
between  the  river*  might  be  too  high,  said; 
"^f  the  local  class  rates  of  defendants 
between  the  Mississippi  and  Missouri  rivers 
ware  reduced,  It  would  give  the  same  degree 
^  of  advantage  to  all  the  producing  and  dia- 
2  Irlbuting  centers  on  and  eaat  of  the  Mia- 
•  sonri  river,*and  their  relative  advantages  or 
^sadvantages  would  not  be  changed,  while 
a  very  serious  inroad  upon  the  revenue 
the  carriers  would  Inevitably  reanlt,  and 
at  a  time  of  industrial  depression  when  It 
eould  not  well  be  borne.  Such  a  change 
would  necessitate  corresponding  changes 
the  rates  to  and  from  Intermediate  points, 
and  vrould  probably  be  reflected  in  changes 
in  commodity  rates  as  well.  The  local  class 
ratea  between  the  rivers  are  high,  but  this 
is  not  the  time  to  precipitate  such  a  vio- 
lent ohanga  aa  would  follow  an  important  re- 
duction of  them.  The  flrst-clasa  rata  from 
Buffalo  to  Chicago,  about  S40  miles,  and 
from  Pittsburg  to  Chicago,  about  405  miles, 
la  4S  oenta.  From  Cincinnati  to  Chicago, 
300  miles.  It  Is  40  eenta." 

We  may  say  in  paaaing  that  the  passage 
thus  quoted  ia  one  of  those  which  Is  ad- 
duced to  support  the  contention  that  the 
Commission's  purpose  was  to  Introduce  a 
Mw  system  of  rate  making  and  build  up 
certain  distributing  centers.  We  do  not 
think  so.  It  only  shows  that  the  accusa- 
tion that  all  rat«s  between  the  rivers  were 
too  high  might  be  justified,  but  that  it 
would  be  unjust  to  the  carriers  to  reduce 
them  at  that  time.  It  Is  somewhat  strange 
that  that  which  was  done  In  the  interest 
of  the  carriers  should  be  brought  forward 
by  them  to  attack  the  aeUon  of  the  Com- 
mission. It  is  very  clear  that  by  a  vol- 
untary redncUon  by  them  of  such  ratea, 
tiie  equality  of  opportunity  dependent  upon 
them  would  be  restored.  We  make  this  ob- 
servation to  lurtng  out  clearly  the  relation 
of  the  railroad  oimipanlea  to  the  grievance 
•nnplalDed  of.  That  the  companies  may 
aaipUlu  «f  the  raduction  made  by  the  Com- 
■kafam  M>  Car  aa  It  affects  their  revenues 
is  MM  thing.    To  nomplaln  ol  it  aa  it  m«y 
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We  liava  leen  tluit  the  drenlt  court  r*- 
fr&Ined  from  ezpreSBiiig  ail  opinion  npon 
utythlng  bnt  the  power  of  the  Coiniiiluitm. 
Qrcuit  Judge  Bakw,  diuenting  from  that 
view,  went  further  and  aald; 

"Oamplaiaanta  axe  common  canieTS  vhoee 
ratea  on  certain  traffic  are  directed  to  be 
reduced  \tj  the  order  compl^ned  of.  Two 
ground!  for  injunction  Are  alleged.  One  is 
that  the  nev  ratea  are  oonQaeatorj.  There 
la  no  proof  whatever  that  the  rates  which 
the  Commission  prescribed  as  juit  and  re&- 
■onaiile  ait  not  aufficient  to  pay  the  eoat  of 
h«ndling  that  traffic,  to  eorer  that  traffic's 
full  proportion  of  maintenance  and  overhead 
expenses,  and  to  return  to  the  ourierB  an 
wnple  net  profit.  Furthermore,  proof  is 
lacking  that,  if  the  carriers  should  reduce 
other  rates  to  correct  what  they  slalm  Is  the 
maladjustment  caused  by  the  Commlaaion's 
order,  the  reduction  would  not  leave  them 
abundant  net  returns.  For  the  purposes 
of  this  hearing,  therefore,  it  must  stand 
as  an  agreed  fact  that  the  present  reduction 
la  neither  directly  nor  indirectly  obnoxioua 
to  the  charge  of  taking  private  property 
without  just  compensation."  [171  Fed.  689.] 

We  concur  in  these  conelusiona. 

Decree  reversed  and  the  case  remanded 
with  directions  to  dismiss  the  biU  and  all 
proceedings  in  the  Circuit  Court. 

Mr.  Justice  Wtiite,  dlaaenting: 
The  court  below  enjoined  the  execution 
Ot  the  order  of  the  Commission  because  it 
was  of  the  opinion  that  that  body  had  ex- 
ceeded the  powers  conferred  upon  it  by  the 
act  to  regulate  commerce,  since  it  hod  based 
its  order  upon  the  assumption  that  It  was 
Its  duty  under  the  act  to  secure  a  relatively 
equal  share  of  the  volume  of  interstate  eom- 
I,  meree  to  communities  and  places,  and  there- 
■*  fore  that  it  was  its  province  to  alter  other- 
•  wise  legal  ratea  for  the*purp08e  of  correct- 
ing the  inequalities  which  otherwise  would 
arise  from  the  competitive  rivalry  between 
sections  and  places.  As,  in  my  opinion,  the 
court  IkIow  was  correct  in  the  view  which 
it  took  of  the  order  of  the  Commission,  and 
was  right  in  holding  that  the  power  which 
the  order  manifested  was  not  conferred  by 
law,  I  dissent  from  the  judgment  of  re- 
versal now  announced.  It  does  not,  how- 
ever, seem  to  me  necessary  that  I  should  do 
more  than  state  the  fact  of  my  dissent  for 
the  following  reasons:  The  judgment  of 
reversal  is  based  not  upon  the  ruling  that 
the  CommisBion  possessed  the  authority  to 
make  the  order  if  it  was  based  upon  the 
aesertloQ  of  power  upon  which  the  court 
below  found  the  order  muat  necessarily  rest, 
bnt  esdusively  upon  the  theory  that  the 
■ODrt  below,  while  rightly  holding  that  the 
Oaaunlssion  had  not  the  power  which  it 


Mwiina^  thai  body  had  «axrt«d  la  making 
the  ordcff,  had  nevertheleaa  mistakenly  en- 
joined the  order,  because  It  did  not  exert, 
or  attempt  to  exert,  the  power  which  the 
court  conceived  had  been  called  into  play 
in  making  It.  In  other  words,  although  the 
opinion  now  announced  excludes  tha  author- 
ity which  the  lower  court  deemed  the  Com* 
mission  had  exerted  by  the  order  In  qoee- 
titm,  it  nevertheleaa  ""'»■'«'■"  the  order 
because  of  the  conclusion  that  the  order  was 
but  an  exertion  fay  the  Oammission  of  ila 
authority  on  oomplaint  that  a  rate  waa  un- 
reasonable of  itself,  to  correct  such  rata  by 
substituting  a  reasonable  rate  therefor.  Al< 
though  I  am  unable  to  agree  with  the  n^ 
sonong  by  wbieh  the  eourt  now  gives  t% 
the  order  of  the  Commission  the  narrow 
basis  thus  stated,  aa  the  solution  of  that 
question  depends  upon  the  Idiosyncrasies  of 
this  particular  aaaa  and  involvea  no  prin* 
dple  of  general  Importance,  it  seems  to  km 
I  am  called  upon  to  io  no  more  than  simp]; 
to  state  my  InaliUity  to  agree. 

Mr.  Jnatioe  Holme*  and  Ur.  JoitlM  Zm- 
toa  join  in  this  diasenL 

(m  V.  8.  U3.> 


His  ease  Is  governed  by  the  decialtm  !■ 
Interstate  Commerce  Commission  v.  Cbl> 
csgo,  B.  I.  &  P.  R.  Co.  ante,  p.  65L 


trict  of  Illinois  to  review  a  decree  enjota- 
ing  the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission,  rednelllg 
through  rates  from  Chicago  and  St.  Lonla 
to  Denver,    Reversed  and  remanded  for  dU- 

See  same  case  bekiw,  ITl  Fed.  680. 

The  facta  are  stated  In  the  opinion. 

Messrs.  Wade  H.  Ellis,  Imtber  H.  Wal- 
ter, and  Edwin  P.  Orosvenor  for  appellant. 

Messrs.  William  D.  HcHuEh  and 
Samnel  A.  Iiynde  for  appellees. 

Hr.  Jnstloe  HcSeana  delivered  flie  opl^ 
Ion  of  the  court: 

This  oaae  waa  argued  and  snbmltttd  wltt 
Nos.  sets  and  SU,  aa  involving  ttie  aaaM 
geaeral  qneaUoas.     It  was  dlapnaad  •<  tm 
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tlM  eonrt  below  witli  thoM  esMa  In  tlie 
pinion    (in   Fed.   880)    ud  on  tha 
ground;  to  wit,  ttut  tha  efleet  of  tbt  order 
of  the  Commisaion  to  enjoin  which  the  luit 
waa  brought  apportioned  "out  the  eountr; 
Into  cones  tributarj  to  given  trade  eentere, 
«  «nd  not  tributary  to  othera,"  resulting  in 
S  i»ot«ction  and  favor  to  the  flnt.    The  caae 
*  ia  here  on  appeal  from  an  order  •granting 
a  preliminary  injunoUon,  which  was  moved 
upon  the  bill  (to  which  there  wi 
ver   by   the    Interstato   Commerce   Commie- 
don),    and   upon   oertain   aupporting   affl- 
davita. 

The  order  enjoined  waa  made  by  the 
Commiaiion  in  a  proceeding  instituted  be- 
fore It  by  one  George  J.  Kendall,  in  whioli 
he  attacked  certain  ntea  charged  by  oer- 
Mn  oarriera  from  New  York,  Chicago,  St. 
Louis,  Omaha,  and  point*  taking  similar 
ratoa  to  Denver,  on  tha  gronud  that  the 
same  were  excessive  and  discriminatoiy,  and 
attacked  rates  from  Denver  to  Salt  Lake 
Gty  on  similar  grounds.  By  an  amemled 
eomplaint  certain  eommodify  rates  were  a1- 
w  attacked. 

After  hearing  and  argument,  the  Conunis- 
alon  made  its  report  from  which  the  fol- 
lowing is  an  extract: 

•^n  the  Bumham,  H.  M.  Diy  Gooda  Co. 
T.  Chicago,  R.  I.  &  P.  R.  Co.  supra  (14 
Inters.  Com.  Rep.  2BB),  we  found  that  the 
defendant  carriers  had  for  years  maintained 
a  line  of  proportional  elass  rates  between 
Chicago  and  the  Twin  Cities,  applicable  on 
traffic  from  the  Atlantic  seaboard,  one  third 
less  than  their  local  cIosb  rates  between  Chi- 
eago  and  the  Twin  Cities,  and  that  their 
local  rates  had  not  thereby  or  therefore 
been  pulled  down  or  reduced. 
accept  the  theory  that  if  in 
through  rates  from  Chicago  and  St.  Louis 
to  Denver  are  reduced,  like  reductions  in 
the  local  rates  from  Chicago  or  St.  Louis  la 
the  Missouri  river,  or  from  tha  Missouri 
river  to  Denver,  must  automatically  follow. 
If  rates  applicable  only  to  through  business, 
and  that  are  materially  lower  than  the 
local  rates,  can  be  maintained  between  Chi- 
«ago  and  St.  Paul,  and  in  the  many  other 
instanoee  whieh  could  be  cited  where  the 
carriers  adopt  and  maintain  the  same  piln- 
eiple,  without  forcing  reductions  in  the  local 
rates,  it  is  obvious  that  the  same  thing  can 
be  done  between  Chicago  and  tha  Missonri 
a  rirer,  or  between  Chicago  and  Denver.  As 
^  has  been  seen,  the  class  ratea  from  the  Mis- 
'  eotiri  river  to  Denver,  short*line  distance 
538  miles,  are  on  a  scale  of  {l.ZS  per  100 
pounds,  first  class,  and  from  Denver  to  Utah 


«n 


eommon  pointa,  about  660  mHea,  they 

on  a  scale  of  tl.64  per  100  pounds,  first  I  we 

elaas.     Heasnred  by  any  test,  these  nttesj  reasonable  elass  rates  from  Chicago  to  Den- 


ara  in  both  instances  nnreaswialile  and  n- 
eessiva.  It  seems  obvious  that  th^  must  bs 
revised,  either  by  voluntary  action  of  the 
carriers  in  conformify  with  the  prlndples 
announced  in  Spokane  t.  Northern  P.  S.  Co. 
supra  (IB  Intors.  Cdm.  Bep.  376),  or  in 
some  other  proceeding  before  this  Commis- 
sion. For  that  reason  no  reduction  of  those 
rates  will  be  ordered  in  this  case,  although 
upon  the  reoord  we  are  convinced  that  they 
are  unwarrantodly  high,  and  that  reason- 
able reduction  therein  would  not  work  any 
undue  reduction  in  the  revenues  of  defend- 
ants. If  those  rates  are  reduced  so  that 
the  combination  on  the  Missouri  river  or 
<»  Denver  results  In  reasonable  through 
rates,  it  does  not  necessarily  follow  that 
these  through  ratea  must  again  bs  reduced. 
Certainly  it  is  better  in  every  instance  where 
important  readjustment  of  rates  Is  neoessarjr 
to  have  it  worked  out  by  tlie  carriers  or 
with  their  co-operatlou,  if  that  be  poasible. 

"The  present  class  rates  from  Chicago  to 
the  Missouri  river  ore,  in  cenU  per  100 
pounds,  as  follows: 

CUss  ...1234SAB0  DX 
Bate  ...  80  SB  46  3S  87  32  87  22  IS^^  IS 

"The  present  class  rates  from  Chicago  to 
Denver  are,  in  cents  per  100  pounds,  as  tol- 

Class  1  2  3  4SABCDB 
Rato  ,20S  IS6  126  07  77  92  72  02  63>4  4« 
being  made  up  of  the  sums  of  the  class  rates 
from  Chicago  to  the  Missouri  river  crossings, 
as  above,  and  the  elass  rates  from  the  Mis- 
souri river  to  Denver,  as  follows: 
Class  ..  1  2  346ABCDE 
Bate  ...   126  100  80  65  CO  60  4G  40  36  30 

"The  present  class  rates  from  St.  Louis 
to  Denver  are,  in  cents  per  100  pounds,  as  « 
follows:  3 

■Claaa  IS  346  A  BCDB* 
Bate  186  14S  116  02  72  UVt  MM  67  48%  41 
being  mode  up  of  the  class  rates  from  St. 
Louis  to  the  Missouri  river,  in  eento  per 
100  pounds,  as  follows: 
Class..  12346  A  BCDB 
Rate.  .60  46  36  27  22  24%  19%  17  13%  11 
and  the  above-named  class  rates  from  the 
Missouri  river  to  Denver. 

"As  hereinbefore  stated,  we  find  that  tiiia 
rato  adjustment  is  unjustly  discriminatory 
in  favor  of  the  Missouri  river  cities  and 
against  Denver.  The  through  elass  rates 
from  Chicago  to  Denver  and  from  St.  Louis 
Denver  are  unreasonably  high  ia  and  of 
themselvea.  The  reduction  of  those  ratee  as 
herein  ordered  will  not  involve  any  nnre*- 
Bonable  or  undue  reduction  of  the  revenue! 
of  the  defendants  affected  thereby,  and  for 
these  reasons  and  upon  the  whole  reon^ 
of  the  o^nion  that,  for  the  fntnrs^ 
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ver  Bhonld  not  axoeed,  in  Mtit*  par   100 
ponndi^  the  foUoiriiig: 
CUm      1      2      a     i    B      ABCDE 
R&U     180  146  110  8tt  07  80%  03  B4  47  40 
and  tlut  raaMOftble  daw  nt«a  from 
Loui*  to  Denver  ohould  not  exceed,  iu  oent* 
per  100  ponndi,  the  following: 
CUm      1      2      S      i      SABCDB 
BaU    162  127  101  BOH  63  74  00  SO  42  36 
An  order  wM  directed  to  be  entered  in 
tteoordaoce    with    thoie   views,    which    was 
done,  and  the  railroadi  were  required  there- 
by to  cenae  and  desist,  on  or  before  the  1st 
of  Haj,  1909,  and  for  a  period  of  two  yean, 
to  exact  for  the  transportation  of  traUSc 
rates  in  azoeas   of  those  above   mentioned, 
reapediTelr,  from  Chicago  and  SL  Louis  to 
Denver,  and  to  establish  on  or  before  tliat 
date  and  maintoin  sadd  rates  between  said 
citiea. 

Hie  rallroada  affeeted,  to  wit,  Chicago, 

^  Burlington,  k  Quiney  Kailroad   Company, 

^  the   Chicago,   Rock   Island,  4i  FaciQc   Bail- 

•  way  Company,  Chicago  &  Northwest«m*Bail- 

way  Company,  Chicago,  Mllwankea,  ft  St 

Paul  Bailway  Company,  the  Atohison,  To- 

pelca,  A  Santa  Fe  Bailway  Company,  Mia- 

■onri  Pacific  Bailway  Company,  Union  Pa- 

oiflc   Railroad   Company,   and   the   Wabash 

Railroad  Company,  aied  a  bill  to  enjoin  " 

enforcement  of  the  order. 

In  their  bill  the  aompaniea  deacribed  their 
raapeetire  roads  and  the  termini  of  the 
Kmda,  and  alleged  that  the  aompaniea  wi 
reapeoUvely  engaged  aa  common  carriers 
the  transportation  of  property  by  railroad 
by  continuous  carriage  or  shipment  from 
and  to  the  points  doaignated  in  the  report 
and  order  of  the  oommission.  The  bill  al- 
leged the  relation  of  the  carriers  to  one  an- 
other, and  the  extent  of  thair  roadi  west- 
ward  and  eastward,  and  their  relation  to 
roada  east  of  Chicago  and  the  Ifissiisippi 
river.  The  manner  of  charging  and  adjust- 
ing rates  ia  described  fn  the  bill,  and  the 
elaisiflcation  of  freight  which  existed,  aa  in 
the  bill  in  No*.  603  and  604. 

In  the  bill  in  thoaa  eaaea,  the  Hiaaissippl 
river  was  alleged  to  be  a  basing  point  for 
freight  destined  to  the  MiBsouii  river  cities. 
In  the  case  at  bar  the  Misaouri  river  is 
added  as  a  basing  point  in  the  making  of 
rates  for  the  transportation  of  merchandise 
originating  east  of  the  Mississippi  river, 
destined  to  territory  between  the  rivers  and 
to  the  Missonri  river  cities  and  west  thereof. 
And  it  is  alleged  that  the  making  of  such 
basing  points  "baa  been  due  both  to  nat- 
ural physlsal  conditions  and  to  the  natural 
development  of  railroad  construction  and  op- 
eration to  and  beyond  said  rivers  and  in 
territory  between  the  same,  and  haa  nat- 
Mrally  resulted  In  the  evolution  and  develop- 
vmt  of  railroad  toanaportation,  and  tba 


bnalneat  and  oommerca  in  and  through  Waat> 
am  territory,' 

The  facta  whidi  caused  anch  result  are  ael 
out  at  length  and  are  in  substance  that  rall- 
roada were  built  westward  to  certain  points, 
and  that  other  and  independent  roads  wera  ^ 
constrifcted    farther    westward,    each    road  >* 
charging  Ita^  aeparato  rate,  and  that  tha  ■ 
places  to  which  and  from  wbidi  the  roada 
were  bnllt  were  natural  distributing  emtera, 
"and  were  able  to  compete  on  the  basis  of 
equality  with  each  other  in  the  distributico 
and  sale  of  their  merchandise." 

The  relation  of  the  two  rivers  aa  baaing 
points  and  why  the  Uisaouri  waa  mado  ooa 
is  set  forth  in  the  following  paragraph: 

"Xour  orators  further  aver  that  long  prior 
to  the  construction  of  any  railroad  westward 
across  the  Missouri  river  to  the  city  of  Den- 
ver, the  aaid  Missouri  river  had  been  made 
a  basing  point  in  the  making  of  rates  to 
territory  west  of  said  Missouri  river,  and 
that,  aa  is  above  stated,  for  many  years  tha 
only  railroads  serving  the  said  Missouri 
river  cities  were  lines  of  railroads  entering 
said  cities  from  the  east,  and  terminating 
there,  and  lines  of  railroad  beginning  at 
sjiid  cities  and  extending  west  therefrom,  and 
that  at  the  time  the  said  four  llnea  of  rail- 
road of  your  orators,  the  Chicago,  Burling- 
ton, &  Quincy  Railroad  Company,  the  Chi- 
cago, Rock  Island,  A  Paelflc  Railway  Com- 
pany, the  Missouri  Paoiflc  Railway  Com- 
pany, and  the  Atohison,  Topaka,  A  Banto 
Fe  Railway  Company,  were  constructed  west 
of  and  aeroes  the  said  Missouri  river  to  tiw 
city  of  Denver,  or  other  Colorado  oonunon 
potnU,  the  said  Missouri  river  eitlea  and  tha 
commercial  interests  therein  had  become  ex- 
tensive and  important,  and  the  competi- 
tion with  the  railroads  whose  lines  tor- 
minated  at  said  Missouri  river  oitiea  had 
become  so  active  and  the  competition  be- 
tween the  several  distributing  points  on  s^ 
Missouri  river  and  east  thereof  had  beooma 

extensive  and  important  that  the   s^d 


four  companies  whose  lin 


a  extended 


across  said  river  and  westward  therefrom 
compelled,  by  reason  of  commercial  and 
competitive  conditions,  to  recogniie,  adopt, 
and  apply  at  said  Missouri  river  citiea  tba  g, 
said  qrstem  of  baaing  rates  on  the  Missouri  ^ 
river  whidi  had  alwaylHheretofore  obtoined,  * 
as  hereinabove  set  forth."    That  la,  as  had 
obtained  on  the  Mississippi   river. 

The  other  allegations  supplement  the 
above,  and  are  subatantially  like  those 
which  formed  the  basis  of  the  oontentions 
made  and  argued  in  the  other  wiiea. 

Tha  bill,  as  we  have  said,  waa  supported 
t^  affldavlta.  They  wen  aubstantiaily  tbe 
I  and  set  forth  the  acqualntenoe  of  their 
maker*  with  railroad  eonstruetion,  develop- 
ment, and  managamgit.    Uqy  Mt  forth  with 
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4«toll  tha  fsLCta  And  eiTcnmstAneca  wbleh 
tbelr  inakcn  conceived  to  ba  detonnin&tin 
at  tba  quMUoDB  inTDlvcd,  and  «  Jiutiflcation 
of  tlw  lyitein  of  r&te  makiog  cBtAbllshed  by 
ttiB  oompaniei,  aud  trhieb,  they  ttveired,  *!• 
i»ct«d  "VIUII7  all  the  important  linei  of  buB- 
iiiMa  of  the  Weat«m  country,"  Thtj  further 
«TMTed  that  a  change  in  the  lystem,  whar*- 
iij  the  practices  under  it  "ihould  be  forbid- 
■den,  would  be  a  change  which  would  revo- 
hiUonite  the  methods  of  doing  business 
-throughout  the  Western  country,  and  would 
work  injury  to  the  west  and  it*  buiineM, 
tte  extent  of  which  would  ba  eo  great  m  to 
4m  difficult  of  computation." 

It  will  be  seen,  therefore,  that  this  ease 
Mid  the  other  caaas  are  alike  except  a*  to 
the  points  of  dettlnatton  of  the  roads  and  the 
dtiee  that  are  eoncerned  with  the  rat«t 
•barged  and  reduced.  This,  and  they  turn 
on  the  same  question  of  the  power  of  the 
Oommlsaion,  the  effect  of  Its  order  on  busi- 
Bess  oonditioni  and  the  systems  of  rate 
(Haklng  by  the  railroads,  its  eSaet  upon  the 
revenues  of  the  oonpanies,  and  by  tiieir  re- 
duction to  canse  a  deprivation  of  the  prop- 
«r^  of  the  companies  without  due  process 
€tl  law.  Id  violation  of  the  6th  Amendment  of 
the  Constitution  of  the  United  State*. 

Further  elaboration  we  think  Is  unneoee- 
■ary;  and  on  the  autiioril^  of  eases  Nos. 
M3  and  eS4,  the  decree  of  the  Circuit  Court 
1*  reversed  and  the  ease  renianded,  with  di- 
rections to  set  aside  the  injunotloB  and  dls- 
jdIss  the  MIL 

So  ordered.  _^^ 

(US  n.  a  n.) 


8TATE  OF  MINNESOTA. 
OsiifiHAi.  Ijaw  (I  l63*)~~FoBim  Jkopaxdt 

— N^TDBK  OF  PbOCBEDIKO. 

1.  Feraons  sued  for  double  damages  Im- 
iKised  by  a  statute  for  making  a  casnU  and 
involuntary  trespass  by  cutting  or  as^st- 
Ing  to  cut  timber  upon  state  lands  cannot 
oomplain  that  because  ol  the  further  penal 
features  of  the  law  applicable  to  those  of- 

-fending  against  its  provisions  tbey  are  sub- 
ject to  t>e  put  twice  in  jeopardy  for  tha 
•ame  o0ense. 

I>a.  Note.— For  other  caais.  see  Orlmlnal 
Law,  Cent.  Dig.  I  tSS;    Dec.  Dig.  |  Id.*] 

■Ooitiri'iT UTioR XL  Law  (|  302*) — Dm  Pbo- 
CBM  or  IiAW— PnniBBina  Ihtolcntabi 
Tkesfabs— POUd  POWEK. 

2.  The  subjection  to  double  damages  and 
floe  or  imprisonment  under  a  stats  statute 
«t  one  making  a  casual  and  involuntary 
trespasi  upon  state  landa  by  cutting  tim- 
ber  thereon   without   a   valid   and   existing 

{ermit  does  not  deny  due  process  of  law, 
ut  may  be  justified  as  a  valid  exercise  of 
-the  police  power,  although   the   '■ 


and  honertly  acted  oa  such  baltaf. 

[Bd.  Kote.— For  other  mmm,  bm  Ooi 

al  lAW,  CanL  Dig.  H  8E1-SU;    Deo.  DIs.  |  tOI.*] 


IN  ERROR  to  Ha  Snprema  Court  ol  tha 
State  of  Uinnesota  to  review  a  judg- 
ment which  afflrmed,  with  •  reduction  from 
treble  to  double  damages,  a  judgment  of 
the  Sistriot  Court  of  St.  Louis  County,  In 
that  atata,  awarding  damages  for  an  in- 
voluntary trespass  made  by  cutting  or  as- 
sisting to  cut  timber  on  state  lands.  Af- 
firmed. 

See  same  eaaa  below,  102  Minn.  470,  IIS 
N.  W.  034,  114  N.  W.  TSB. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  B.  Kallocg,  N.  H.  Clapp^ 
R.  J.  Powell,  and  George  W.  Morgan  fdr 
plaintiffs  Id  error. 

Messrs.  Geor^  T.  Simpson,  Charles  8. 
Jelley,  and  I^mdon  A.  Smith  for  defendant 
ia  error. 

*Mr.  Justice  HoKeniu  delivered  the  oplB>  * 
ion  of  tha  court: 

This  ease  involvea  the  aonslderation  of  tha 
Tslidi^  under  the  Constitution  of  the  Unit- 
ed States  of  the  Imposition  of  double  dam- 
ages under  an  aot  of  tha  state  of  Minnesota 
for  a  "caaual  and  involuntary  trespass," 
made  by  cutting  or  assisting  to  cut  Umbar 
upon  the  lands  of  the  state,  nie  aot  Is  set 
out  in  the  margin.t 


tSee.  7.  If  any  person,  firm,  or  corporis 
tion,  without  a  valid  and  axiatlng  permit 
therefor,  cuts,  or  «mpl<^  or  induces  any 
other  person,  firm,  or  eorporation  to  ent 
or  assist  in  cutting  any  timber  of  what- 
soever description,  on  state  lands,  or  re- 
moves or  carries  away,  or  employs,  or  In- 
duces, or  assists  any  other  person,  firm,  or 
oorporatlou  to  remove  or  carry  away,  aaj 
such  timber  or  other  property,  tie  shall  ba 
liable  to  the  state  in  treble  damages,  tf 
auch  trespass  is  adjudged  to  have  beoi  wil- 
ful; but  double  damages  only  In  case  the 
trespass  is  adjudged  to  have  been  casual 
and  involuntary,  and  shall  have  no  right 
whateoever  to  any  remuneration  or  allow- 
ance for  labor  or  expenses  incurred  In  ro- 
moving  such  other  property,  cutting  sodi 
timber,  preparing  the  same  for  market,  or 
transporting  the  same  to  or  towards  mar- 
ket. 

Whoever  cuts  or  removes,  or  employs  or 
induces  any  other  person,  firm,  or  corpora- 
tion to  cut  or  remove,  any  timber  or  other 
property  from  state  lands,  contrary  to  tha 

firovisions  of  this  act,  or  without  oontorm- 
ng  in  eaoh  and  every  respect  thereto,  shall 


•Foro 


I*  topic  Aim 
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Tbe  action  ma  bron^t  to  tmovst  tb* 
N  mm  of  (61,324.42  for  timber  eat  b;  pUIn- 
■  USb  In  error  from  certain  lands  <tf*tlie  state 
"withoat  a  ralid  and  WTljtli^  psrmib"  Tbe 
qneation  In  tbe  eaae  rerolTM  around  this 
permit  and  the  eztenalons  of  It  allied  I7 
plaintiffs  in  error  to  bare  been  given. 

Tbe  flndingB  of  the  court  sboir  the  fol- 
lowing facte:  The  state  sold  at  publte 
auction,  in  accordance  with  the  statuto,  the 
Umber  on  the  lands  to  John  F.  Irwin,  one 
^  tbe  plaintiffs  In  error,  acting  for  Iiimaelf 
and  as  agent  of  tbe  Shevlin-Carpenter  Corn- 
pan;',  and  a  permit  was  iBBued  by  the  au- 
ditor and  land  commisaioners  of  the  state, 
which  contained  the  following  clause:  "That 
SO  extension  of  time  of  this  permit  shall  be 
granted  except  aa  provided  in  j  24,  chapter 
103,  General  Laws  189S."  The  section  pro- 
Tides  that  no  permit  shall  be  issued  to  cover 
more  than  two  teasoiu,  and  no  permit  shall 
be  extended  except  by  unanimous  consent 
of  the  board  of  timber  ccanmisaioners,  and 
nnder  no  circumstances  shall  an  extension 
be  granted  for  more  than  one  year,  and  then 
only  for  good  and  sufficient  reasons.  Irwin 
gave  bond  aa  required  by  law.  On  the  Ttfa 
of  Hay,  1902,  the  permit  was  extended  nntil 
the  1st  of  June,  1803.  At  the  time  the 
permit  was  extended,  the  earn  of  (1,307,  as 
required  I^  law,  was  paid  by  plaintiffs  In 
■TTor  into  tbe  treasury  of  the  state,  that 
sum  being  2S  per  cent  of  the  appraised 
value  of  ttie  timber.  In  the  winter  of  the 
years  I903-'4,  plaintiffs  in  error,  knowing 
that  there  had  been  one  extension  of  the 
permit,  and  that  that  extension  had  expired, 
entered  upon  the  laud  and  cut  and  removed 
therefrom  2,444,020  feet  of  timber,  which 
It  was  agreed  was  worth  t6  per  thovaand 
feet,  board  measure.  After  the  timber  was 
ent,  the  surveyor  general  of  the  lumber 
dietrict  sealed  and  returned  the  amount  of 
tbe  same  to  tbe  auditor  of  tbe  stoto,  which 
oQlcer  erroneously  computed  the  amount  due 
from  the  plaintiffs  in  error  at  the  oontrai^t 
price  of  stumpage  value  thereof,  as  if  the 
2  permit  were  still  in  force,  finding  the  same 
•  to  be  $1B,S74.39.  •  This  amount  was  paid 
to  the  stete,  and  no  part  of  it  bas  been  re- 

From  these  facts  tbe  court  deduced  the 
eoncluslon  that  the  permit  expired  on  the 
let  of  June,  ISOZ,  and  that  the  extension 


thereof  expimd  on  the  lat  of  June,  1903, 
and  that  after  the  latter  date  it  was  of  no 
affect  and  abaolutely  void,  and  was  known 
to  be  so  to  plaintifls  in  error  when  they  cut 
the  timber  in  controversy,  and  tbat  their 
entry  npon  the  lands  was  in  violation  of  the 
law.  liiey  were  adjudged  wilful  violators 
of  tlte  law,  and  damages  were  assessed 
against  them  at  treble  the  value  of  the 
timber;  to  wit,  $43,992je.  The  court,  how- 
erer,  decided  that  a  deduction  should  be 
made  from  that  sum  of  tI6,BST,  money  paid 
by  plaintiffs  in  error  to  the  state  after  tha 
permit  had  expired.  There  were  other  sums 
of  money,  with  the  disposition  of  which  w* 
are  not  concerned.  Judgment  was  entered 
against  plaintiffs  in  error  for  the  sum  of 
(26,696.17.  The  supreme  eonrt  afSrmed  th» 
conclusion  of  the  trial  ooart,  that  the  permit- 
had  expired,  and  that  the  cutting  and  r^ 
moving  of  the  timber  were  illegal,  but  dis- 
agreed with  tbat  court  as  to  the  character 
of  Uie  trespasa.  Tbe  supreme  court  saidi 
"The  finding  of  the  trial  court  that  appel- 
lant was  guilty  of  a  wilful  trespass  is  noi 
sustained  by  the  evidence.  On  the  contraiy, 
the  record  conclusively  shows  that  appellant 
had  reasonable  ground  for  believing  authori- 
ty had  been  granted,  and  honestly  acted  oa 
such  belief."  [102  JGnn.  479,  113  N.  W- 
63S.]  The  court  hence  decided  that  the  jnd^ 
ment  should  only  have  been  for  double,  not 
treble,  damagea,  saying:  "Being  of  opinion 
that  in  this  action  the  stete  ii  limited  ta 
a  recovery  of  double  damages,  and  the  tim- 
ber cut  having  been  paid  for,  the  judgment 
is  necessarily  to  the  value  as  found."  The 
case  was  remanded  with  directions  toreduea 
the  judgment  to  (14,fl64.12.  In  all  other 
respecte  it  was  affirmed. 

On  the  question  of  the  validity  of  ttie  law 
under  the  14th  Amendment  of  tiie  Conatitn-  w 
tion  of  the  United*Btetes,  the  eourt  aaldi  ? 
"On  a  former  appeal  npon  demurrer  to  ths 
complaint  (B9  Minn.  1S8,  108  N.  W.  93S, 
S  A.  A  E.  Ann.  Cas.  634), the  constitutional 
questions  were  raised,  and  it  iraa  there  held 
that  the  act  was  constitutional,  and  Uiat  ia 
case  of  trespaes  the  sUto  might  recover 
either  tbe  double  value  of  the  property 
taken,  or  treble  Its  value,  according  ta 
whether  the  facto  constituted  a  casual  or 
involuntety,  or  a  wilful  and  unlawful  trea- 
pass.     Ws  adhere  to  that  decision,  and  for 


be  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  ex- 
ceeding one  thousand  {1,000}  dollars,  or 
by  imprisonment  in  the  stete  prison  not 
exceeding  two  (2)  years,  or  1^  both,  in 
ease  the  trespass  is  adjudged  to  havs  been 
wilfuL 

Whenever  any  timber  so  cut  is  inter- 
mingled with  any  other  timber,  or  whenever 
otter   property   taken   from   state   lands   Is 


intermingled  with  other  property,  the  stoto 
may  seize  and  sell  the  whole  quantity  so 
intermingled,  pursuant  to  the  provisions  of 
section  forty  (40)  of  this  act,  and  such 
other  timber  or  property  shall  be  presumed 
to  have  been  also  cut  from  stete  lands. 
Providing    the    intermingling    of    timber 


above  referred  to  shall  only  apply  to 
having  been  adjudged  as  wilful  tn 
[Qen.  Lawa  1896,  <^p.  18S,  p.  3G2.] 


rful   treepaaa. 
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Am  reuona  let  fortli  in  tha  opbdon  tlwti 
ftlid." 

Thii  ■U.tament  of  th«  facti  and  the  ml- 
liiga  of  the  oonrta  of  UinnoKitA  exhibit  tha 
-oontrorersy,  the  etate  contending  that  the 
puwitiea  of  the  itatate  are  inourred  by  a 
-eajual  or  inTOlnntarj  treepau;  the  plaii 
tilT*  in  error  inaiating  that  to  attach  that 
«oiuequence  to  acta  done  in  good  faith  vlo- 
Istee  the  due  proceaa  elanae  of  tlie  14th 
Amendment  of  the  Conatitutdon  of  th< 
Dnited  Statea. 

Another  contention  la  made  by  plaintlffi 
in  error.  The  atatnte  makea  one  who  enta 
«r  removea  timber  eontrary  to  the  pro- 
Tiiiona  of  the  a«t,  or  "without  conforming 
in  each  and  every  reapect  thereto,"  guilty 
-M  a  felony,  and  preacrlbea  a  flne  or  im- 
prlaonmen^  or  both,  in  case  the  treepaai  ia 
adjudged  to  have  been  wilful.  To  avail 
thetneelvea  of  an  objection  to  theae  pro- 
-vialona,  plaintiffa  in  error  inaiat  that  they 
•re  not  aeparable  from  the  proviafon  for 
doable  and  treble  damages,  and  the  atatute 
becomea  tlierefore  unconatitutional,  for 
under  it  the  plaintiffa  In  error  are  aubject 
to  be  put  twice  in  jeopardy  for  the  fame 
offenae. 

The  argument  made  to  anataln  the  con- 
tention that  the  act  muat  be  conaidered 
alngte,  and  that  to  treat  its  provialona  aa 
aepaiable  would  destrtgr  ita  integrity  and 
defeat  the  purpose  of  the  legialature,  ia 
•omewhat  elaborate.  Ita  baaio  elementa  are 
that  the  itatute  ia  penal,  and  ita  pmvlaiona 
for  damagea  and  for  flne  and  impriaonment 
■  are  puniatunenta  for  the  aame  act  of  wrong- 
t  doing,  deaigned  aa'auch,  and  intended  to  be 
tnaeparable,  and  that  Uie  atatute  therefore 
mbjecta  an  offender  to  a  double  jeopardy. 
And  Uiia  though  the  two  punishments  "may 
be  inflicted  in  different  proceedings;"  it  be- 
in^  contended  that  "it  ia  immaterial  that 
one  of  the  proceedinga  is  civil  in  form."  Thia 
being  the  consequence  of  the  statute,  it  ia 
InaiEted  that  It  "doea  not  aatisfy  the  re- 
quirements of  due  proeesa  of  law,"  and 
deprive!  plaintiffa  in  error  "of  a  privilege 
and  immunity  guaranteed  under  the  Federal 
Conatitution." 

The  argument  may  be  answered  by  deny- 
ing ita  assumption*.  The  purpose  of  the 
act  does  not  depend  upon  the  inseparable- 
ness  of  its  punishment.  Ita  purpoae,  of 
course,  was  to  protect  the  timber  lands  of 
the  state,  and  some  aanctiona  of  the  purpoae 
there  necessarily  had  to  l>e.  Double  or 
treble  damages  and  criminal  puniahment 
were  selected,  but  they  have  no  such  dcpeU' 
deuee  on  each  other,  nor  auch  relation  to 
the  purpose  of  the  act,  as  to  demonstrate 
that  both  forms  were  necessary  to  it,  or  that 
one  would  not  have  been  selected  tf  the 
other  could  not  have  been.     Bnt^  tt  ia  eon- 


tanded,  thia  eoneloalon  Is  sot  open  to  tUa 
oonrt  to  make,  for  tha  "suJBeleiit  and  eom- 
pelling  reaaon"  that  the  supreme  court  of 
the  atate  has  decided  to  the  contrary.  To 
anatain  this  conclusion,  plaintiffa  In  error 
quote  certain  coutoitionB  of  the  attorney 
general  of  the  state,  made  in  the  supreme 
court,  and  the  reply  of  the  court  to  tha 
oontentiona.  They  do  not  support  tlie  «m- 
clusion  deduced  from  them.  It  waa  urged 
by  the  attorn^  general  Uiat  only  wilful 
traapaaaera  were  aubject  to  fine  and  Im- 
prisonment, but  if  such  punishment  eould 
be  held  applicable  to  "casual  and  involun- 
tary" trespasaera,  and  the  act  be  decided 
unconatitutional  aa  to  that  class,  neverthe- 
leaa  it  eould  be  adjudged  conatitutional  as 
to  wilful  trespasaera.  The  court  replied 
that  the  provision  for  flnes  and  imprison- 
ment waa  applicable  to  both  claoaea  of  tre>-  g 
paaaers.  As  to  the  punishmenta,  the*court  • 
intimated  that  they  were  independent. 
Replying  to  the  contention  that  to  anatain 
this  action  would  anbject  plaintiffa  In  error 
to  tbe  jeopardy  of  a  aecond  puniahment, 
the  court  aaid  that  plaintiffa  in  error  were 
"probably  a  littlq  premature  in  raising  the 
point."  And  further  aaid,  "it  might  come 
with  some  force  if  presented  In  a  criminal 
proaecution  after  recovery  in  a  civil  action." 
In  this  we  concur.  In  other  words,  plain- 
tiffs in  error  cannot  base  a  defense  upon 
an  anticipation  of  what  may  never  oocor. 
To  permit  thia  would  discharge  Uiem  from 
all  liability,  for  the  defense,  if  good  at  alt, 
would  be  good  against  whatever  action 
might  be  brought.  Keceeaarily  there  must 
be  a  flrat  jeopardy  before  there  can  be  » 
second,  and  only  when  a  second  ia  aought 
ia  the  conatitutional  immunity  from  double 
puniahment  threatened  to  he  taken  away. 
An  occasion  for  the  defense  of  double  jeop- 
ardy may  occur  If  the  atate  of  Minnesota 
shonld  proceed  criminally  against  plaintiffs 
in  error.  We  do  not  mean  to  aay,  however, 
that  it  will  be  juatifled.  We  do  not  mean 
to  aay  Uiat  the  state  law  subjects  an  of- 
fender against  Its  provisions  to  a  double 
jeopardy.  Nor  do  we  mean  to  imply 
that  even  if  it  have  auch  effect,  the  litli 
Amendment  of  the  Constitution  of  the  Unit- 
ed States  may  be  invoked  against  it.  Of 
that  question  we  reaerve  opinion. 

He  next  contention  of  plaintiffs  In  error 
ia  that  "both  the  proviaion*  of  g  T  make 
a  casual  and  involuntary  trespaaaer  liable 
to  the  atate  in  double  damagea,  and  that 
declaring  his  act  a  felony  violatea  the  14th 
Amendment,"  becauae  thoae  proviaions 
"eliminate  altogether  the  question  of  in- 
tent," and  that  the  "elimination  of  tn- 
t«nt  as  an  element  of  an  offenae  ia  con- 
trary to  the  requirements  of  due  proc- 
eaa   of    law."     lb    anpport    tha    eonten- 
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tioB,  pUintlfii  In  tnar  AttftA  tlit  paw 
of  a  Uglilatan  to  nub  «a  innooant  act  m 
niina,  ftnd  wj  that  tha  "prindpla  that  the 
legislatDTB  cannot,  hf  iti  mar*  flat,  make  am 
m  act  othenrise  iunooeat  a  orlme,  and  pnn' 
■  iahable  aa  aaeb,  ia  ona  ta*whleh  tUi  aonrt 
will  gin  affect,  even  tbongh  it  be  not  ez- 
preuly  •uimciatad  bj  tba  Ooaiatitntion." 
Th»  principis  aa  thua  axpraaaad  ia  ytij 
paneral,  and  talcea  no  account  of  whether  a 
^w  have  proapoetive  oi  retroapeetiva  oper- 
ation. It  would  aeem,  therefora,  to  deatroj 
the  well-reoogniMd  diatinction  between  tnala 
fo  M  and  maia  prohibita.  The  prineipla 
aontended  (or  is  probablj'  not  Intended  to  be 
taken  ao  broadly,  and  ita  getteralit;  is  fur- 
ther iJTTiit'H  by  ocMieeaiion  ttiat  it  may  hare 
•zeeptiona  "whera  ao-ealled  oriminal  negli- 
gence auppliea  a  plaoa  of  criminal  intent,  or 
wher^  in  a  few  Inatancea,  the  publio  wel- 
fare tiaa  made  it  naoeaBary  to  declare  a 
atim^  irreapeetire  of  the  aetor'a  intent.' 
A  eonoeadoD  of  ezceptiona  would  aeem  to 
deatmy  the  principle.  If  the  principle  geta 
Ita  life  or  ita  protection  from  t^e  14th 
Amendmoit,  it  cannot  be  deatroyed  by  the 
Ic^lalatnre  npon  any  conception  of  the  pub- 
lic welfare.  The  Coustitntion  deelarea  the 
^ineiple  npon  which  tiie  public  welfare  ii 
to  be  promoted,  and  oppoeing  onea  cannot  Im 
substituted.  OiMinolly  t.  Union  Sewer  Pipe 
Co.  IM  U.  S.  640,  668,  40  L.  ed.  679,  689, 
SS  Sup.  CL  Rep.  431. 

It  will  be  Been  Uiat  the  foundation  of 
ibe  argumenta  of  plaintiffs  In  error  ia  that 
their  treapaas  waa  an  innocent  act,  Tlien 
ia  Bome  ambiguity  aa  to  what  is  meant  by 
"innooence."  They  quote  Mr.  Juatlce  Chaae 
in  Calder  t.  Bull,  3  Dall.  360,  1  L.  ed.  648. 
It  was  there  aaid  that  "a  law  that  panished 
a  citizen  tor  an  innocent  action,  or,  in  other 
worda,  for  an  act  which,  when  done,  was  in 
violation  of  no  existing  law,"  could  not  "be 
aonaidered  a  rightful  ezerciBe  of  legialative 
power."  But  it  waa  aaid;  "The  legialature 
may  enjoin,  permit)  forbid,  and  pnniBh ; 
tliey  may  declare  new  crimes  and  establiah 
rules  of  eonduct  for  all  its  dtizena  in  future 
naana "  In  other  words.  Innocence  eamnot 
be  aasertad  of  an  action  which  violates  ex. 
iating  law,  and  ignorance  of  the  law  will 
not  excuse.  The  law  in  controveray  has  no 
BW  poit  faota  element  or  effect  in  it  It  waa 
%  ndatlng  law  when  the  trespass  of  plain- 
*  tiffs  in  error*waB  committed,  and  a  treapaaB 
ia  a  legal  wron^  not  an  innocent  act. 
There  iB  no  element  of  deception  or  surprise 
In  the  law.  When  the  permit  was  iaaued, 
plain  tiffs  In  error  knew  the  limitations  of 
It,  and  they  took  It  at  the  risk  and  eonse- 
quenoea  of  transgreaaion.  The  state  sought 
to  guard  against  ita  wilful  or  accidental 
■bnaa.  Permits  had  been  aboaad  and  the 
knda  of  the  aUte  daapoUad  of  their  timber. 
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s  difBeolt  to  detect,  or,  U 
dateetod,  the  eharaetsr  o(  their  acta,  whethv 
wilful,  aeddental,  or  involuntary,  equally 
diffimilt  to  eatabiiah;  and  Uw  atate,  tba 
caprama  ecnirt  aaid,  had  been  "defrauded 
and  roUiad  of  large  aoma  of  money."  Don- 
ble  and  treble  damagea  and  a  criminal' 
proaaentlon  were  provided  to  meet  the  aitn- 
ataoB.  It  would  be  strange,  indeed,  U  tt 
were  not  within  the  ooinpetency  of  tlie  leg- 
iBlatare.  To  hold  otherwiae  would  tak» 
from  the  legislature  the  power  to  adjust 
legislation  to  erils  aa  tl^y  arise  and  to  the 
wayB  by  which  they  may  tie  effected.  W* 
held  ia  8t  John  v.  New  York,  201  U.  8.  683, 
60  L.  ad.  806,  £6  Sup.  Ct.  Bep.  CS4,  6  A. 
k  £.  Ann.  Cka.  009,  that  a  state  did  not 
offend  the  equality  clause  of  the  14tli' 
Amendment  by  taking  as  a  basiB  of  classl- 
fieation  the  ways  by  which  a  law  may  ba- 
defeatnL  That  eaaa  waa  applied  in  Dia- 
tnct  of  ColombU  v.  Brooke,  214  U.  B.  138, 
63  L.  ad.  941,  20  Snp.  CL  Rep.  500,  to  sna- 
tain  a  atatnto  which  provided  a  criminal 
pro  cae  ding  against  reaident  owners  of  prop- 
erty for  neglecting  to  connect  their  proper^ 
with  aewara,  and  eivU  proceedings  against- 
nonreaident  ownera  for  a  like  neglect. 

We  do  not  underatand  the  position  of 
plaintiffs  In  error  to  be  Uiat  a  legislatui*- 
may  not  preacrttia  »  larger  meaaure  of  dam- 
ages than  simple  emupensaUon,  but  that 
anything  in  axoesa  d  such  eompenaation  i» 
punishment)  and  cannot  be  eonatibutitmally 
preacribed  where  there  ia  no  "conscioua  la- 
tent" to  do  wrong.  And  yet  plaiutiffa  In 
error  except  from  the  principle  "certain 
instaneea  within  the  police  power,"  over- 
looking that  the  principli^  if  it  exist  at  all, 
must  lie  universaL  It  la  true  that  the  £ 
polioe^ower  of  a  atoto  is  the  least  limitabla  * 
of  ito  powers,  but  even  it  may  not  tranicenid 
the  prohibition  of  the  Constitution  of  tlie 
United  Stotaa.  If,  aa  contended,  intent  ia  an 
eaaential  elenwnt  of  crime,  or,  more  r». 
strictively,  if  intent  is  essential  to  the  1*. 
gality  of  penaltiea,  it  must  lie  so,  no  matter 
under  what  power  of  the  state  they  are  pre- 
scribed. Plaintiffs  In  error,  while  consider- 
ing there  may  be  exceptions  to  the  prineipla 
contended  for  in  the  exercise  of  the  police 
power,  urge  that  tlie  legislation  in  contro- 
versy la  not  of  that  character.  The  supreme 
court  of  the  atate,  however,  expressed  a  dif- 
ferent view.  It  decided  that  the  legislation 
waa  in  effect  an  exercise  of  the  police  power, 
and  cited  a  number  of  eases  to  austain  the 
proposition  tliat  public  policy  may  require 
that  in  the  prohibition  or  punishment  of 
particular  acU  it  may  be  provided  that  ha 
who  ahall  do  them  shall  do  them  at  hla 
peril,  and  will  not  be  heard  to  plead  in  da- 
fanas  good  faith  or  ignoranea.    Thoae  eaaai 
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an  wt  forth  In  ths  opinion  of  the  eourt, 
ftttd  •oma  of  tbetn  rCTiBwed. 

W«  will  not  repeat  them.  It  ma  reeog- 
niud  that  inch  l^slation  may,  in  ptitic- 
ular  instancea,  be  barah,  but  we  can  onl; 
My  again  vbat  ne  have  io  often  aaid,  that 
thia  court  cannot  set  aside  legislation  be- 
cause it  is  harsh. 

Wo  have  considered  only  the  baaio  prin- 
ciple of  tha  contention  of  plaintiffs  in  erroT, 
and  have  not  attempted  to  follow  the  de- 
taile  of  their  argument  by  which  the;  aup- 
port  it,  or  the  caeea  which  they  eit«  to 
illustrate  it  The  cases  are  subject  to  the 
«BoeptionB  we  have  given. 

Judgment  aEBrmed. 

Hr.  Justice  Harlan  dooenra  In  ih*  n- 


(m  V.  B.  n.) 
J.  ALEXANDER  CHILES,  PlfT.  in  Err., 


pAitnuBB  (i  24*}  — GonannssioNAL  lit  ac- 
tion—Sep  a&atimo  White  ahd  Neqbo 
Pabbeitgebb. 

CongTeaaional  Inaction  is  equivalent  to  a 
deelaration  that  a  carrier  maj,  b^  ita  regu- 
lationa,  aeparate  white  and  nc^o  inter- 
state passengers. 

[Bd.  Not*.— Fcr  other  eu«i,  its  Carrlart, 
Csat.  Die.  n  «a-«;   Dae.  Dlf.  I  M.*] 

[No.  IBS.] 


IN  BRBOR  to  the  Court  of  Appeals  of  the 
Btat«  of  Kentucky  to  review  a  Judg- 
ment whieh  affirmed  a  judgment  of  the  Qr> 
«ait  Court  of  Fayette  County,  in  that  state, 
ita  favor  of  the  carritr  In  an  action  by  an 
interstate  nc^o  passenger  for  damages  for 
hiB  eviction  from  a  car  set  apart  exclusively 
for  white  persona.    Affirmed. 

Bee  same  case  below,  I2fi  Ky.  SM,  101  8. 
W.  3B0. 

Tha  facta  are  atated  In  the  opinion. 

Heears.  J.  Alexander  Chtlee,  in  propria 
IMTSono,  Albert  B.  WhiU,  W.  L.  Ridca,  and 
B.  E.  Smith  for  plaintiff  In  error. 

Meura  John  T.  Sbelbj,  Henry  T. 
Wiekhem,  and  Henry  Taylor,  Jr.,  for  de- 
fandant  in  error. 

8 

*     *Mr,  Justice  HoK«nna  delivered  the  opln- 
bm  «f  the  court: 

Plaintiff  in  error  is  a  colored  man.  He 
bought  a  arat-elasB  ticket  from  defendant 
In  error,  a  corporation  engaged  In  operating 
a  line  of  railroad  from  the  city  of  Lonia- 
Tflle,  atate  of  Kentucky,  and  the  city  of 


Cincinnati,  atate  of  Ohio,  to  the  dt;  <C 
Washington,  Diatriet  of  Columbia.  Th» 
ticket  entitled  him  to  ride  from  Washingtoa 
to  Lexington,  Kentucky. 

The  train  which  he  took  at  Washington 
did  not  run  through  to  Lexington,  and  he 
changed  to  another  train  at  Ashland,  Ken- 
tucky, going  into  a  car  which,  it  la  all^^ 
under  the  rulea  and  rcfulationa  of  defend- 
ant in  error,  was  set  apart  exclusively  tor 
white  persona.  From  this  car  he  waa  re> 
quired  to  remove  to  a  ear  aet  apart  ezcln- 
sirel;  for  the  transportation  of  colored  pe^ 

He  removed  under  protest,  and  only  after 
a  police  ofHcer  had  been  summoned  by  de- 
fendant In  error.  Subsequently  he  brought 
thia  action  In  the  elreult  court  of  Fayette 
county,  Kentucky.  The  case  waa  tried  to  a 
jury,  which  rendered  b  verdict  against  Mm. 
A  motion  for  a  new  trial  was  overruled. 
He  appealed  to  the  court  of  appeals  of  the 
state,  and  the  action  and  Judgment  of  the 
trial  oourt  were  affirmed. 

The  assignments  of  error  in  thia  court 
depend  upon  the  contention  that  plaintiff 
in  error  was  an  interstate  passenger,  and 
waa  entitled  to  a  flrat-olaBS  passage  from 
Washington  to  Lexington,  and  that  ther«- 
fore  the  act  of  defendant  in  error,  in  caus- 
ing him  to  be  removed  from  tha  car  at 
Ashland,  waa  a  violation  of  his  rights,  and 
aubjected  the  railroad  company  to  damages. 

liie  court  of  appeala  of  the  state  made  the 
oaae  turn  on  a  narrow  ground;  to  wit,  the 
right  which,  it  was  decided,  a  railroad  com- 
pany had  "to  establish  such  rules  and  regn- 
lationa  aa  will  require  white  and  eolm^  g 
ipassengers,  although  they  may  be  inter-  ■ 
state,  to  occupy  separate  compartments 
upon  the  train,"  The  court,  however,  said 
that  there  could  be  no  discrimination  in  the 
accommodatl  one. 

The  court  found  the  tacts  of  the  removal 
of  plaintiff,  and  the  character  of  the  ear  to 
which  he  was  required  to  remove,  as  fol- 

"Thia  Lexington  train  Is  made  up  of  four 
eoaches:  the  Brat,  and  the  one  nearest  the 
engine,  being  a  combined  baggage,  mail,  and 
express  ear;  the  second  is  a  passenger  coach, 
divided  by  board  partitions  into  three  eom- 
partments;  one  of  these  compartments,  lo- 
cated in  the  end  of  the  ear,  la  aet  apart  for 
colored  paasengera;  the  middle  eompartmeot 
la  for  tha  nae  of  colored  passengers  who 
smoke;  and  the  end  compartment  is  for  the 
accommodation  of  white  persons  who  smoke  j 
the  third  ear  la  a  passenger  coach  Intended 
for  the  use  of  white  ladies  and  gentlement 
the  fourth  car  is  a  sleeping  ear  that  rune 
through  from  Washington  to  Lexington. 
Appellant,  when  he  attempted  to  get  on  tha 
Lexington  train,  waa  told  fay  the  brakeman 
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to  go  in  the  colorad  ftpftrtment.  TMi  he 
declined  to  do,  and  wkUced  in  uid  took  * 
■eat  In  the  third  eoach,  act  apart  for  the 
exclusive  use  of  white  paasenger*.  In  a  fev 
moments  the  conductor  came  in  and  aibed 
tiie  appellant,  in  obedience  to  a  rule  of  the 
oompanj,  to  go  forward  in  tlie  apartment 
■et  apart  for  colored  paisengers,  but  he 
refused  to  do  bo,  stating  that  he  had  bought 
a  through  firat-clua  ticket  from  Wathing- 
ton  to  Lexington,  and  wai  an  interstate 
passenger  who  knew  hit  rights,  and  that 
the  separate-coach  law  of  Kentucky  did  not 
apply  to  him,  and  declared  his  intention  of 
retaining  the  seat  he  occupied.  Thereopoi 
the  conductor  summoned  a  policeman,  wh< 
also  requested  appellant  to  go  in  the  other 
car,  and,  upon  his  refusal,  he  was  informed 
that  be  would  be  compelled  to  lesTe  the  ear 
In  which  he  was  seated.  Appellant,  yet 
[E  insisting  upon  his  right  to  remain  in  the 
*  cor  in  which  he  was,  followed  the  policeman 
Into  the  colored  passenger  coach."  £125  Ky. 
3D2,  101  S.  W.  3S6.] 

The  court  further  said: 

"There  is  really  no  material  isiae  of  fact 
involved  in  the  case.  No  force  or  violence, 
or  rude  or  oppressive  conduct,  was  employed 
by  the  agents  of  appellee  in  removing  appel- 
lant from  the  car  in  which  he  was  seated  to 
the  car  set  apart  for  colored  persons.  And 
except  that  the  car  into  which  he  was  re- 
moved is  divided  by  partitions  into  three 
compartments,  it  was  substantially  equal  in 
quality,  convenienoe,  and  accommodation  to 
the  ear  in  which  he  first  seated  himself, 
and  the  compartment  into  which  appellant 
was  directed  to  go  was  clean  and  ample  for 
his  accommodation,  and  equipped  with  the 
same  convenience  as  the  other  passenger 
eoach  on  the  train  from  which  he  was 
•jected." 

In  this  the  court  came  to  the  same  con- 
clusion as  the  jury.  Plaintiff  in  error  insists 
that  this  conclusion  put  out  of  view  his 
rights  as  an  interstate  commerce  passenger. 
Both  courts  ignored  such  rights,  he  contends, 
the  trial  court,  in  refusing  instructions  that 
were  requested  and  in  its  ruling  on  the 
trial,  Hnd  the  court  of  appeals,  in  affirming 
the  judgment  which  was  based  upon  the 
verdict. 

We  need  not  set  out  the  instructions  nor 
the  rulings.  The  complaint  of  the  action 
of  the  court  rests  upon  the  contention  that, 
aa  against  an  interstate  passenger,  the  regu- 
lation of  the  company  in  providing  diiferent 
ears  for  the  white  and  colored  races  is  void. 
There  is  a  statute  of  Kentucky  which  re- 
quires railroad  companies  to  furnish  sepa- 
rate coaches  for  white  and  colored  passen- 
gers, but  the  court  of  appeals  of  the  state 
put  the  statute  out  of  consideration,  declar- 
ing that  it  had  no  application  to  interstate 


trains,  and  defendant  in  error  does  not  reit 
its  defense  upon  that  statute,  but  upon  its 
rules  and  reflations.  Plaintiff  in  error 
makes  some  effort  to  keep  the  statute  in 
the  ease,  and  says  that  the  trial  court,  by  is 
its  ruling  npon'teatimony  and  by  its  in-  • 
structions,  confined  "the  jury  only  to  the 
lesser  motive"  of  defendant's  "wrongful 
act."  In  other  words,  as  we  understand 
plaintiff  In  error,  confined  the  jury  to  the 
consideration  of  the  regulations  of  the  rail- 
road company,  and  withdrew  from  its  con- 
sideration the  effect  of  the  statute  under 
which.  It  Is  said,  the  conductor  declared  he 
acted.  But  by  this  we  understand  plaintiff 
in  error  to  illustrate  that  his  rights  as  an 
interstate  passenger  were  denied.  We  are, 
therefore,  brought  back  to  the  question 
what  his  rights  as  such  passenger  were. 

The  elements  of  that  question  have  been 
considered  and  passed  on  in  a  number  of 
cases.  And  we  must  keep  In  mind  that  we 
are  not  dealing  with  the  law  of  a  state 
attempting  a  regulation  of  interstate  com- 
merce beyond  its  power  to  make.  We  are 
dealing  with  the  act  of  a  private  person, 
to  wit,  the  railroad  company;  and  the  dia- 
tinetion  between  state  and  interstate  oom- 
merce  we  think  is  unimportant. 

In  Hall  V.  DeCuir,  96  U.  S.  «6,  B*  L.  ed. 
547,  the  oonrt  passed  on  an  act  of  the  itat« 
of  Iiouisiana,  which  required  those  engaged 
in  the  transportation  of  passengeia  among 
the  states  to  give  all  passengers  traveling 
within  that  state,  upon  vessels  employed 
in  auch  business,  equal  rights  and  privilege* 
in  oil  parts  of  the  vessel,  without  distinc- 
tion on  account  of  race  or  color,  and  sub- 
jected to  an  action  for  damages  the  owner 
of  such  vessel  who  excluded  colored  psa- 
sengers  on  account  of  their  color  from  the 
cabin  set  apart  for  whites  during  the  pas- 
sage. It  was  held  that  the  act  was  a  regu- 
lation of  interstate  commerce  and  was  void. 
The  court  said,  by  Chief  Justice  Waite.  after 
stating  that  the  power  of  regulating  inter- 
state commerce  was  exclusively  in  Congress, 
"This  power  of  regulation  may  be  exercised 
without  legislation  as  well  as  with  it." 
And  that,  "by  refraining  from  action,  Con- 
gress, in  effect,  adopts  as  its  own  regulo-  ^ 
tions  those  which  the  common*law  or  the* 
civil  law,  where  that  prevails,  hns  provided 
for  the  government  of  auch  business."  The 
court  further  said,  quoting  from  Welton  v. 
Missouri,  91  U.  S.  2S2,  S3  L.  ed.  350,  that 
"inaction  [by  Congress]  ...  Is  equiva- 
lent to  a  declaration  that  interstate  com- 
merce shall  remain  free  and  un trammeled." 
And  added:  "Applying  that  principle  to  the 
circumstances  of  this  ca.ie,  congreasionel  in- 
action left  Season  [the  shipowner]  st  tUxr- 
ty  to  adopt  auch  reasonable  rules  and  rpgu- 
lations    for    the    disposition    of    passengen 


3,Google 


1S09. 


STANDABD  OIL  (XX  t.  BROWN. 


npon  bia  boat  while  pursuing  her  voyage 
within  Loalsiana  or  wiUiout  u  Memed  t< 
him  moat  for  the  interest  of  all  concerned.' 
This  language  ia  pertinent  to  the  case  at 
Ihu,  and  demonitratM  that  the  oontentjon 
«f  the  plaintiff  in  error  ia  nntanalile.  In 
other  worda,  demouitrates  that  the  inter- 
itate  oonunerce  olause  of  the  Conititution 
iota  not  oonstradn  the  action  of  carrien, 
but,  on  the  contrary,  leaves  them  to  adopt 
nilea  and  regulations  for  the  govemment  of 
their  bnainess,  free  from  any  interference 
except  hj  CongrsHB.  Buch  rules  and  reguli 
tioDB,  of  ooarse,  muit  be  reasonable,  but 
whetiier  they  be  snch  cannot  depend  upon  a 
passenger  being  state  or  interstate.  This 
also  is  manifest  from  the  cited  case.  There, 
■a  we  have  seen,  an  interstate  colored  pas- 
senger was  excluded  from  the  privileges  of 
the  cabin  set  apart  for  white  persons  by  a 
ngulation  of  tlis  oarrier,  sjid  where  the 
etdored  passenger's  right  to  be  was  at- 
tempted to  be  provided  by  a  state  statute. 
The  statute  was  declared  invalid,  because 
It  attempted  to  force  a  carrier  to  do  tlie 
very  thing  which  plaintiff  in  error  eomplains 
was  not  done  in  the  eaas  at  bar;  to  wit, 
permit  him  to  ride  in  the  place  set  apart 
for  white  passengers.  In  other  words,  the 
■tatute  was  struclc  down  because  it  inter- 
fered with  the  regulations  of  the  carrier 
as  to  interstate  passengers.  This  court 
eommented  on  the  case  subsequently  in 
Louisville,  N.  0.  &  T.  R.  Co.  v.  Mississippi, 
133  U.  B.  GST,  590,  33  L.  ed.  784,  785,  2 
Inters.  Cora.  Rep.  801,  802,  10  Sup.  Ct.  Rep. 
148,  349,  and  said:  "Obviously,  whether 
{^  interstate  passengers  of  one  race  should,  in 
•  any  portion'of  their  journey,  be  compelled 
t«  share  their  cabin  accommodations  with 
passengers  of  another  race,  was  a  question 
of  interstate  commerce,  and  to  be  deter- 
mined by  Congress  alone."  We  have  seen 
that  it  was  decided  in  Hall  v.  DeCuir  that 
the  inaetion  of  Congress  was  equivalent  to 
the  declaration  that  a  carrier  could,  by  reg- 
ulations, separate  colored  and  white  inter- 
state passengers. 

In  Plesey  v.  Ferguson,  163  U.  B.  S40,  41 
L.  ed.  Z&7,  16  Sup.  Ct.  Rep.  1138,  a  statute 
•f  Louisiana  which  required  railroad  com- 
panies to  provide  separate  acoommodations 
for  the  white  and  colored  races  was  con- 
■idered.  The  statute  was  attacked  on  the 
ground  that  it  violated  the  13th  and  14th 
Amendments  of  the  Constitution  of  the 
United  States.  The  opinion  of  the  court, 
which  was  by  Mr.  Justice  Brown,  reviewed 
prior  cases,  and  not  only  sustained  the  law, 
bat  jostiSed  aa  reasonable  the  distinction 
between  Uie  races  on  account  of  which  the 
statute  was  passed  and  enforced.  It  is  true 
tk*  power  of  a  legislature  to  recopTiize  a 
radal  disUnetion  wsa  the  subject  considered, 
•For  oUi«r  cues  ua  lune  topic  *  g  huubib  In 


but  If  the  test  of  reasonableness  In  l^lsla- 
tion  be,  as  it  was  declared  to  be,  "the  estab- 
lished usages,  customs,  and  traditions  of  the 
people,"  and  the  "promotion  of  their  com- 
fort and  the  preservation  of  tbe  publio 
peace  and  good  order,"  this  must  also  be  the 
teat  of  the  reasonableness  of  the  regulations 
of  a  carrier,  made  for  like  purpose  and  to 
secure  like  results.  R^nlations  which  are 
induced  by  the  general  sentiment  i>t  the 
community  for  whom  they  are  made  and 
upon  whom  they  operate  cannot  be  said  to 
be  nnreaaonable.  See  also  Chesapeake  k  0. 
R.  Co.  V.  Kentucky,  179  U.  8.  388,  45  L.  ed. 
244,  81  Snp.  Ct  Rep.  101. 

The  extent  of  the  difference  based  apon 
the  distinction  between  tbe  white  and 
colored  races  which  may  be  observed  in 
legislation  or  in  the  regulations  of  carrier! 
has  been  discussed  so  much  that  we  are 
relieved  from  further  enlargement  upon  it. 
We  may  refer  to  Mr.  Justice  Clifford's  con- 
curring opinion  in  Hall  t.  DeCuir  for  a  re-  ge 
view*  of  tbe  esses.  They  are  also  cited  In  t 
Plessy  V.  Ferguson  at  page  5S0.  We  thinlc 
the  judgment  should  be  affirmed. 

It  is  so  ordered. 

Mr.  Justioa  Harlan  disaenta  from  the 
opinion  and  Judgment. 


(ng  u.  8.  7».) 

STANDARD  OIL  COMPANY,  PIff.  in  Err, 

ABRAHAM  BROWN. 

Pleadiko  (i  430*)  — WaiTEB  ow  Objbo- 
Tions— TAniA.Rcc. 

1.  The  variance,  if  any  between  evidence 
that  a  servant  employed  in  a  dimly  lighted 
stable,  who  bad  never  been  advised  of  the 
eiistenee  of  a  hole  in  the  ceiling,  nor  of  its 

Snrpose,  was  struck  by  a  bale  of  straw 
ropped  through  the  hole  by  a  fellow  em- 
ployee, without  warning,  and  allegations 
that  the  employer's  negligence  consisted  in 
failing  to  discbarge  its  duty  not  to  permit 
hav  and  feed  to  be  passed  through  the 
hole  without  proper  warning  and  timely 
notice,  is  not  fatal,  whcrv  defendant  made 
no  objection  to  the  testimony,  but  replied 
to  it  b^  testimony  of  like  kind,  and  did 
not  indicate  in  what  way  the  proof  varied 
from  the  pleadings,  nor  move  for  a  con- 
tt  nuance. 

fEd.    Mote.-FoT   other   case*.    Me   Plesdlnc 
Cent.   Dig.   n  1M8-1M1:    Duo.  DIr.   i  4».*] 
U.ABTKR    AND    SEBVANT    (f    150*)— DUTT    TO 

Wabk  OB  InsTBUor, 

2.  A  master  does  not  disehai^  his  dnty 

>  employees  working  in  a  dimly  lighted 
stable,  where  he  does  not  inform  them  of 
the  dangers  to  them  from  the  customary 
use  of  a  hole  in  tbe  ceiling  to  pass  or  drop 
or  feed  to  the  floor  below. 
.  Note.— For  otber  eases,  s««  Hsitar  and 
Bt,  Cent.  Dig.  {g  aos,  307;    Dec.  Dig.  I  IbO.'] 


1.  Dig., 
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LOW  Sebvart. 

S.  Ths  negligeiiM  of  a  fellow  lerraiit  doM 
not  exclude  the  raastBr'a  liability  if  Uie  lat- 
tar*!  failuTB  to  warn  an  employee  workiiig 
mi  the  floor  of  ■  dimly  lighted  itable  al 
the  duiger  to  him  from  the  customary  um 
of  a  hole  in  the  csilioK  to  toM  or  drop  bay 
or  feed  to  the  floor  below  oontributed  to 
the  injury, 

no.  Nota.— For  other  oHa,  h*  HaKer  and 
BaTTKDt.  Cent.  Dls.  H  M£-£»;    D«o.  Dig.  I  ML*] 

CoDBTS  ((  390")— Hbvmw  bt  Fedeui,  Bv- 
FBKuB   CouBT   or   Decisionb   or    Stat* 

COTJBTS— QUKSTIOHH  Of  FiCT. 

4.  The  facts,  and  the  conclueion*  to  be 
drawn  from  them,  are  for  the  jury,  and 
evinot  be  reviewed  hy  the  Federal  Supreme 
Court  upon  writ  of  error. 

[Bd.  Notfc— For  other  cases,  sen  Courts.  OsnL 
DIs.  ft  108),  ION:    Dee.  Die.  I  I».*l 

ArPUL  ^HD  msua.  d  1061*)-BAUtLESB 
BsBOB— InaTBccnonB. 

5.  Substituting  the  word  "would"  for 
"oould"  in  a  requested  instruction  to  Qm 
affect  that  an  employee  assumed  the  ordi- 
nary riaka  not  only  actually  known  to  him, 
but  BO  far  as  they  oould  have  been  known 
to  him  by  the  exercise  of  ordinary  car*  on 
his  part,   and  that  It  he  knew,  or  by_  the 


I  Amtml   sad 

Bttot,  Cuit.'  Dls.'  %a»;    Deik' Die  i  lOSt.*] 

Apfeu.  S.ND   B^BBOB  Q  1007*)— Babklcsb 

Eehob  — RxruaiHo  EUouBBncD  iNsnuo- 

Tiona— GBXDiBiLnT  or  Wttrhs. 

S.  A  judgment  on  a  verdict  will  not  be 

reversed  because  of  ths  refusal  to  Instruot 

the    juiT   that    the    personal    interest   of    a 

erty  exercising  his  stetutory  privil^e  to 
Ltify   in    his   own   behalf    should  be   eon- 
sidsred  as  affecting  his  eredibility. 

[BW.  Note.— Por  otSer  ewes,  see  Appeal  snfl 
■Jror.  Cant.  Dl«.  I  42M; '"-    *  "" " 


Dm.  DIs.  I  1067.*} 


[No.  188.] 

Argued  April  22,  26,  1910.     Dedded  May 
31,  IBIO. 

IN  BEHOR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  ft 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  ths  Diatrict  in  favor  of 
plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
received  by  resson  of  defendant's  neglt- 
oence.     Affirmed. 

See  same  ease  below,  SI  App.  B.  C.  871. 

The  facte  are  stated  In  the  opinion. 

Hesirs.  A.  I^ftwlcta  SlncUlr  and  Jo- 
seph J.  Darlington  for  plaintiff  In  error. 

Uessrs.  W.  Owynn  Oardlnev,  Oreed 
H.  Fnlton,  A.  E.  L.  Leekie,  and  Joseph 
W.  Cox  for  defendant  In  error. 

•    •ISi.  Justice  McKenna  delivered  the 
Im  of  the  eonrt: 
Tbis  »Mm>  was  brought  in  the 


oourt  of  the  District  of  Columbia  for  dam* 
ages  for  injuries  alleged  to  have  been  re* 
eeived  by  defendant  in  error  wUla  to  ths 
onployment  of  plaintiff  in  error  and  through 
Ito  negligence. 

The  case  was  tried  to  a  jury,  which  Ten- 
dered a  verdict  in  favor  of  Uie  defendant 
in  error  in  the  sum  of  9^,600,  upon  which 
judgment  was  duly  autared.  It  was  af- 
firmed by  the  court  of  appeals. 

Ths  assignmento  of  error  are  baaed  on 
eertein  instructiona  asked  by  the  c<»npany 
which  ths  trial  oourt  refused  to  givs,  tha 
chief  of  which  requested  the  court  to  direct 
the  jury  to  And  a  verdict  for  the  oompany 
upon  the  following  grounds:  (1)  There 
was  a  fatol  varianoe  between  the  pleading! 
and  the  proof.  (2)  The  injury  to  defend- 
ant in  error  was  not  caused  by  the  negli- 
gence of  the  company,  but  by  the  negU* 
gence  of  a  fellow  servant  or  his  own  con- 
tributory negligence. 

The  first  ground  is  the  principal  one  dto- 
cUBsed  by  counsel,  and  turns  upon  a  conaid^ 
eratton  of  the  deelaration  and  the  prooL 

An  outline  of  the  facte  oontsjned  in  tba 
opinion  of  the  eourt  of  appeals  Is  aa  lot 
lows:  a 

•"The  platotiff  entered  the  employ  (d  Cto  * 
defendant  in  January,  1904,  as  an  oil  tank 
wagon  driver.  His  duties  required  him  to 
take  a  team  and  wagon  from  defendanfa 
ban  in  the  morning,  and,  after  using  it 
during  the  day  in  the  delivery  of  oil,  r*- 
tum  it  to  the  bam  in  the  evening.  The 
plaintiff  was  required  to  groom  bis  team 
in  addition  to  his  duties  of  delivering  oIL 
The  bam  in  which  the  horses  were  kept 
was  80  feet  wide  and  EO  feet  long.  It  eoo- 
taiued  two  rows  of  stolls,  one  on  either 
side,  with  a  space  of  12  feet  between,  ax- 
tending  the  full  lengUi  of  the  bam.  In  the 
ceiling,  abore  ths  space  between  the  italla 
and  about  the  middle  of  the  bam,  there  WM 
an  opening  4  feet  square,  surrounded  <m  Om 
floor  of  the  loft  above  by  a  wooden  inak>a- 
nT«  or  box  about  4  feet  high.  In  the  toft 
was  stored  baled  straw,  wUeh  was  used  for 
bedding  the   horses. 

"It  further  appears  that  for  about  nlna 
y«are  one  Coleman  had  been  emplc^ed  by  tba 
defendant,  and  among  bis  duties  was  that  at 
bedding  the  horses;  that,  during  the  period 
of  his  employment,  Coleman  had  been  aooua- 
tomed  to  throw  bales  of  straw  through  the 
opening  In  the  ceiling  from  the  loft  to  the 
floor  below.  In  doing  eo  it  was  neoeaaary 
to  lift  the  hale  up  to  the  top  of  the  box  or 
ineloBure  in  tbe  loft  and  push  it  orer,  so 
that  it  would  fall  throuj^  the  opening. 
Flsintiff  received  the  injuries  ecmplainsd  of 
on  February  Z,  1904,  by  being  stmok  by  a 
bale  of  strsw  dropped  by  Coleman  from  lbs 
loft  through  said  opening. 


•For  otlier  oasts  ss*  m 
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to  ihow  that  pUIntiff  luid  never  bMn  kd- 
Ttaed  b7  the  defendant,  or  aay  of  the  de- 
tenduit'i  employee*,  either  of  the  existence 
of  the  opening  in  the  eeiling  or  the  pur- 
poee  for  which  it  wu  used.  PI>intiS  taiU- 
ed  to  this  efTeet,  And  further,  th^t  during 
the  period  of  hie  employment, — leu  thui 
g  two  weeks, — he  wu  required  to  leave  the 
>  bam  with  his  wagon*to  deliver  oil  at  8 
o'clock  in  the  morning,  and  that  hft  did  not 
complete  the  delivery  of  the  oil  Kxi  return 
to  the  barn  until  6  or  7  o'clock  in  the  even- 
ing. At  the  time  of  year  that  be  waa  em- 
ployed,— in  January, — he  left  the  bam  be- 
fore daylight  in  the  morning  and  returned 
after  dark  in  the  evening.  It  also  appear* 
that  the  barn  was  poorly  lighted,  there  be- 
ing but  a  email  oil  lamp  at  each  end  of  ib» 
pa««ageway  between  the  etalle. 

"The  witneu  Coleman  teetified  that  he  not 
only  notified  plaintiff  of  the  uee  made  of  the 
opening  in  the  eeiling,  but  warned  him  be- 
fore throwing  down  the  bale  of  straw  that 
Injured  him."     [31  App.  D.  C  378,  877.] 

Defendant  in  error  denied  "that  Coleman 
•ither  called  hie  attention  to  the  hole,  or  ex- 
plained it*  u*e,  or  gave  him  any  warning 
on  the  evening  of  the  accident.  Coleman  ia 
not  corroborated  by  any  of  tiie  employees,  as 
to  hia  custom  of  calling  out  to  person*  be- 
fore throwing  straw  through  the  opcnicg." 

Hie  declaration  contained  four  eonnta,  in 
the  first  three  of  which,  with  some  verbal 
TariatioDS,  it  Is  all^d  that  it  was  the  com- 
pany'* duty  to  have  the  "hole  or  opening"  in 
the  eeiling  of  the  stable  so  guarded  that  the 
bales  of  hay  in  the  loft  above  would  not  fall 
or  pas*  through  and  fall  upon  defendant  in 
■rror,  or  upon  those  engaged  In  the  perform- 
anee  of  their  duties  in  the  etabie.  This  Autf, 
it  is  allied,  wa*  neglected,  and  a  bale  (rf 
hay  was  allowed  to  fall  through  the  bola  on 
the  defendant  in  error. 

Those  oounts  may  be  dismissed  from  con- 
■ideratlon,  as  defendant  in  error  does  not 
oontend  that  the  proof  eorreaponds  to  them. 

The  fourth  count,  it  is  insisted,  has  such 
eorrespondenee,  and  expresses  the  ground* 
npon  which  the  caac  was  tried.  The  follow- 
ing are  the  pertinent  allegations  of  that 
«ount: 

'^t  beeame  and  was  also  the  dnty  of  the 
■aid  defendant  not  to  permit  the  said  bay 
S  and  feed  to  be  thu*  paaaed  through  the  said 
*  hole  or  opening  without  proper  >waming  or 
timely  notice  to  those  employed  In  the 
stable  below  .  .  .  and  to  give  its  em- 
ployee* engaged  In  handling  or  placing  the 
hay  and  teed  as  aforesaid,  a*  well  a*  to 
thoie  who  were  employed  in  the  etabie  be- 
low, meh  proper  and  necessary  Instruction* 
with  respect  to  the  danger*  of  pasaing  tbe 
hay  and  feed  through  tbe  said  hole  or  open- 
ing, and  the  performance  of  their  respective 
dttUsa,  as  to  prevent  injury  and  danger  to 


the  llTse  and  Umbi  of  the  ampl<^yees  ■» 
gaged  In  tbe  stabls  bslow;  yet  the  defend 
ant  .  .  .  did  not  ...  do  any  t)t  tb« 
duties  that  it  wa*  called  upon  to  discharge 
in  the  premises,  but,  wholly  disregarding  its 
said  dutie*  in  the  premises,  did  earelessly 
and  n^ligently  allow  a  bale  of  ,  .  ,  hi^ 
to  fall  or  pass,  or  be  thrown  through  the 
said  hole  or  opening,  without  any  notloe  or 
warning  or  sipkal  or  instruction  of  any  Idnd 
to  plaintiff,"  etc. 

The  rule  1*  familiar  and  elementary  that 
the  pleading*  and  proof  must  aorrespond, 
but  a  rigid  exactitude  is  not  required.  In 
Nash  T.  Towns,  B  WalL  S89,  eVB,  IB  L.  ed. 
027,  fi28,  it  is  said  that  modern  decisions  in 
regard  to  ths  oorrespondenee  between  the 
pleadings  and  the  proof  are  more  liberal  and 
reasonable  than  former  ones,  and  state*  the 
nils  to  be  by  statute  in  the  Federal  court* 
"to  give  Judgmsnt  according  to  law  and  the 
Tight  of  the  cause."  It  was  ohserved  that  It 
is  the  established  "general  mle  In  the  state 
tribunals  that  no  variance  between  the  alle- 
gation*  of  a  pleading  and  the  proofs  offered 
to  sustain  it  ahall  be  deemed  material,  nn- 
less  it  be  of  a  character  to  mislead  tbe  o^ 
posita  party  in  maintaining  his  action  or 
defense  on  th*  merits."  The  final  comment 
of  ths  oourt  is  that  irrespeotive  of  those  stat- 
utes, however,  no  variance  oogbt  ever  to  be 
regarded  as  materia  where  the  allegation 
and  proof  substantially  eorraspond.  Sea 
siso  Liverpool  A  L.  &  0.  Ins.  Co.  v,  Gunther, 
116  n.  B.  113,  29  L.  ed.  57B,  B  Sup.  Ct.  Bep. 
306:  Baltimore  &  P.  R.  Ckh  V.  Cumberland, 
170  U.  S.  232,  23S,  14  L.  *d.  447,  461,  20  Sup. 
CL  Rep.  380. 

In  the  case  at  bar,  tbe  company  oould  not  JJ 
have  been  'misled.  It  made  no  objection  to  * 
tbe  testimony  at  the  plaintiff  (defendant  in 
error  here).  It  replied  to  it  by  testimony 
of  like  kind.  It  did  not  indicate  in  what 
way  the  proof  varied  from  tbe  pleadings, 
nor  move  for  a  ooutinoanoe.  Uoreorer,  wa 
think  the  pleadings,  though  inartifldally 
drawn,  were  cufBcient  to  notify  the  company 
that  one  of  tbe  ground*  of  actions  was  it* 
omission  of  du^  to  Inform  those  whose  em* 
ployment  made  it  necessary  to  be  in  the  sta- 
ble, of  the  danger  to  tbem  of  the  use  to  which 
the  hole  was  put.  And  that  such  use  was  dan- 
gerous  is  demonstrated.  Indeed,  It  should 
not  have  needed  the  experience  of  the  present 
case  to  make  the  danger  elear  to  the  com- 
pany. The  company  was  familiar  with  the 
stable,  it*  eonstmction,  and  what  that  con- 
struotion  required.  One  just  employed 
might  not  know  either,  and  his  time  of  serv- 
ice might  keep  both  from  hia  knowledge. 
And  such  Is  ths  eontention  in  this  ease, 
wbleh  the  verdict  of  the  jury  sustained.  A 
dimly  lighted  stable  before  daylight  and  a 
dimly  lighted  stable  after  daylight,  with  ft 
hole  In  ita  eeiling,  throogh  which  balsa  tt 
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bay  could  be  toBwd  or  dropped,  Mons  to 
M  not  to  fulfil  the  dntr  of  »  muter  to  thoM 
■ervantB  who  have  not  been  informed  of  the 
practice,  txtd  the  performanM  of  whoBe  dn- 
tie*  snbjected  them  to  the  danger  which 
might  result.  Let  it  b«  gr&nted  that  Cole- 
man wai  a  fellow  lervaiit  of  defendant  in 
•rror,  and  vas  negligent;  it  ma  nererthe- 
kM  for  the  jury  to  say  whether  the  fault 
of  the  oompaDy  contributed  to  the  injury, 
Kreigh  t.  Westinghouse,  C.  K.  &  Co.  214  U. 

8.  S49,  33  L.  ed.  984,  29  Sup.  Ct.  Bep.  619. 
If  the  plaintiff  bad  had  knowledge  of  the 
eituation  and  its  dangers,  he  might  hare 
needed  no  warning  from  Coleman,  and  might 
bave  been  protected  by  tbe  care  which  luch 
knowledge  would  have  induced. 

The  negligence  of  a  fellow  lerrant  was 
•ought  to  excuse  the  master  for  his  neglect 
in  Grace  &  H.  Co.  t.  Kennedy,  40  0.  C.  A. 

09,  99  Fed.   B79.     In  reply  to  it  the  court 


tinnance  of  the  omiuion  to  recognize  the  or- 
dinary necessity  tor  the  protection  of  tbe 
employees,  and  that  the  absolute  duty  of  the 
master  to  provide  a  safe  place  is  not  avoid- 
ed by  the  n^Iect  of  his  representative  «r 
terranta  to  do  the  things  which  will  ob- 
viously prevent  the  known  original  danger." 
In  the  discussion  so  far  we  have  assumed 
that  the  company  had  knowledge  of  the  use 
to  which  Coleman  had  put  the  hole.  Coun- 
sel, however,  attacks  the  assumption,  and 
meets  it  by  saying  that  the  company  could 
not  anticipate  that  Coleman  would  throw 
down  an  unopened  bale  of  straw  without  giv- 
ing warning  to  his  coemployees,  especially, 
as  it  is  further  urged,  he  had  been  throw- 
ing down  straw  through  the  opening  with- 
out negligence  for  about  six  years.  But 
what  the  facts  wsre  In  such  regard  and  what 
conclusions  were  to  be  drawn  from  them 
were  for  the  jury  and  cannot  be  reviewed 

Error  is  assigned  upon  the  refusal  of  the 
eourt  to  give  instnictions  which  presented 
tbe  following  propositions:  (1)  That  the 
company  was  not  fin  insurer  of  tbe  safety 
of  defendant  while  in  its  employment,  "nor 
«f  the  absolute  or  even  reasonable  safety  of 
Its  stable."  (2)  That  the  presumption  of 
law  is  that  plaintiff  contracted  with  refer- 
ence to  the  risks,  hazards,  and  dangers  or- 
dinarily incident  to  the  business  of  his  em-: 
ployment  as  the  company  conducted  it  at 
the  time  be  entered  its  services.  And  that 
(this  was  an  independent  instruction)  tbe 
salary  or  compensation  received  by  the  de- 
fendant in  error  was  tbe  consideration  for 
SQch  risks.  (3)  There  was  no  evidence  that 
Coleman  was  incompetent,  and  that  his 
competency  must  be  presumed. 

It  is  not  necessary  to  give  a  detailed  at- 


tention to  these  Instmetlons.  The  court,  tB 
its  charge  to  the  jury,  expressed  the  l^al 
principles  of  the  ease  which  were  applioa- 
ble  to  tbe  testimony. 

The  company  also  asked  another  instruo-  » 
tion,  the*substance  of  which  wsa  as  follows:  ■ 
That  defendant  in  error  assumed  the  ordi- 
nary rislcs  not  only  actually  known  to  him, 
but  so  far  aa  they  could  (italioa  onrs)  hava 
been  known  to  him  by  the  exercise  of  ordi- 
nary cai«  on  bis  part,  and  that  if  be  knew, 
or  t^  the  exarciae  and  prudence  eould  haw 
known,  of  the  existence  of  the  hole,  then  ha 
could  not  reoover.  Tbe  court  gave  the  In- 
struction, but  substitnted  the  word  "would" 
for  "could." 

The  court  was  farther  requested  to  in- 
struct the  jury  that  they  must  look  to  the 
interest  of  tbe  witnesses,  and  that  where  a 
witness  Is  interested  "the  temptation  is 
strong  to  color,  pervert,  or  withhold  the 
facts."  An  application  was  made  of  this  to 
defendant  in  error,  and  It  was  requested 
that  tbs  jnry  be  told  that  tbe  law  permit- 
ted bim  to  teaUfy  in  his  own  behalf,  and 
that  he  having  availed  himself  of  the  privi- 
lege, it  was  for  them  to  determine  bow  fa* 
bis  testimony  was  oredible,  and  that  bis  per- 
sonal interest  should  be  considered  in  welgl^ 
ing  his  evidence  and  in  determining  how  far 
it  waa  worthy  of  credit.     Th«  instruction 

But  little  comment  is  needed  on  t^  eost- 
tention  that  there  Is  reversible  error  In  the 
action  of  tbs  court.  It  would  be  going  very 
far  to  reverse  tbe  Judgment  on  the  auppoci- 
tion  that  the  jury  would  have  seen  a  dif- 
ferent meaning  in  the  word  "coold"  thsa 
they  saw  in  the  word  "would,"  and  in  cob- 
sequence  would  have  Imputed  a  greater 
knowledge  to  defendant  in  error  of  the  risk! 
of  his  employment.  And  it  would  ba  going 
equally  far  to  reverse  the  verdict  because 
the  jury  did  not  have  especially  Impressed 
on  it.  In  the  language  counsel  chose  to  em- 
ploy, that  Interest  may  affect  the  credibility 
of  witnesses.  We  are  not  prepared  to  tay 
that  a  party  to  an  action,  by  testifying,  c^ 
ereiaes  a  privil^e  which  may  be  emphasised 
as  affecting  hia  credibility. 

Judgment  affirmed. 

(ns  n.  s.  27.) 

P.  R.  EARLING,  Receiver  of  the  Berlin 
National  Bank,  and  the  Berlin  National 
Bank,  Plffs.  in  Err., 

JOHN  EUIQH  and  O.  L.  Atkins. 
CouBTB  (J  39S*)— Ebbob  to  State  Cottbt-— 

ScoFX  or  BxviKW— QcxsTioRB  or  Fsxtt. 

1.  Findings  of  fact  of  a  state  court  are 
binding  on  the  Federal  Supreme  Court  on 
a  writ  of  error  to  the  state  court. 

[Sd.  Nots.— For  othsr  cus,  see  Courts,  CsdL 
Dls.  li  lOGS,  lOWi    Dec  Dlt.  |  199.*1 
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Bakki  ajio  B^HKii«a  (f  288*)— National 
Bahkh— FowEBs— Ct,tba  Ton  ab  De- 

IXHBB— I NBOLVBIIOT. 

S.  Hiom  porttona  ttf  tli*  eoUeetioni  on 
uoount  of  Mlw  oi  batter  Mtiwlly  oomiiu 
Into  tlM  hand*  of  the  receirar  ot  a  nationu 
teiik  wbiob  had  virtually  acquired  and 
operated  through  ita  officer!  an  inBoIvent 
•reamerj  compan;  doing  biuineBS  under  an 
arrangement  bj  which  the  proceeds  of  sales, 
Ibm  a  fltated  aotnpensation,  wen  to  be  di- 
vided pro  rata  among  those  fumishiug  ttie 
milk,  may  be  racoverad  by  the  latter,  even 
though  the  trantaction  may  have  been  be- 
yond the  powers  ot  the  bank,  and  they  aie 
further  entitled  to  participate  pro  rota  aa 
general  creditors  to  the  extent  that  the 
proceeds  of  such  sales  had  been  diverted 
and  appropriated  by  the  bank. 

[Sd.  Nota.— For  otber  suaa,  mi  Buki  __. 
Bantlns.  Cent.  Die  H  UDE.  UD6  :   Dee.  Dig.  I  KB.*] 

[Nol  IU.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  WiecoDsin  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Qreen  Lake  County, 
that  state,  in  favor  ot  certain  milk  pro- 
ducers in  an  action  to  recover  the  proceeds 
of  sales  of  butter  from  the  receiver  of  a 
nationsJ  bank  which  had  taken  over  tlie 
operation  of  an  insolvent  creamery  com- 
pany, and  to  participate  pro  rata  as  gen- 
eral creditors  to  the  extent  that  ineh  pro- 
eaeda  had  l>een  diverted  and  appropriated 
by  the  bonk.     Affirmed. 

Bee   same  case   below,   134   Wis.   SaS.  — 
L.R.A.{N.B.)  — ,  lis  N-  W.  12B. 

The  facts  are  stated  in  the  opinion. 

Hessra.  Rnrne  S.  Slmmona,  Frank  J. 
B.  Mitchell,  and  S.  C.  Irving  for  plaintiffs 

Messrs.    J.    O.    Thompson    and    E.    F. 

Eileen  for  defendant*  in  error. 


To  reverse  a  judgment  of  the  supreme 
eonrt  of  Wisconsin  (134  Wis.  G65,  —  L.R.A. 
(NJ3.)  — ,  116  N.  W.  128),  affirming  a  judg- 
ment of  the  drealt  court  of  Green  I«ke 
eonnty,  this  writ  of  error  is  prosecuted. 

The  Berlin  National  Bank,  doing  business 
in  the  city  of  Berlin,  Green  Lake  oounty, 
Wisconsin,  being  insolvent,  its  doors  were 
eloeed  by  the  Comptroller  of  the  Cnrrency 
on  November  17,  1904,  P.  R,  Earling  waa 
snbseqnently  appointed  and  qualified  aa  re- 
eeiver.  On  November  27,  190G,  John  Bmigh 
and  0.  L.  Atkins,  as  aseigneea  of  a  large 
uamber  of  persona,  commenced  this  action 
tn  the  state  eonrt  against  the  receiver  and 
the  bank.  It  was,  in  substance,  averred 
that  large  qoantlties  of  milk  had  been  fur- 


nished by  the  aasignors  of  the  plalntIA  tO 
a  creamery  known  aa  the  Jenna  Craamery 
Company,  under  ogreemonts  that  all  the 
milk  supplied  sliould  be  converted  into  but- 
ter, the  butter  sold,  and  the  proceeds,  leaa 
a  sura  agreed  upon  aa  a  compensation  for 
for  the  servioea  rendered,  should  be  divided 
pro  rafa  among  those  fumisliing  the  milk. 
It  was  alleged  that  the  creamery,  during 
the  period  covered  by  the  claim,  was.  In 
fact,  owned  by  and  hod  been  operated  by 
the  bank,  and  that  when  the  doors  of  the 
bank  were  closed,  there  were  outstanding 
unpaid  checks  for  about  C400,  for  collec- 
tions made  for  account  of  those  who  had 
supplied  milk  between  April  and  September, 
1004,  and  that  a  large  amount  had  been 
collected  and  not  paid  over  for  the  pro- 
ceeds of  butter  made  from  milk  fnmlshed 
during  October  and  the  first  half  of  Novem- 
bw,  1904.  The  prayer  was  that  plaintitrs 
recover  from  the  receiver  such  portion  of 
the  collections  aa  had  come  into  tlie  handa 
of  the  receiver,  and  as  to  the  proceeds, 
which  had  been  diverted  by  the  bonk,  that 
plaintiffs  be  recognized  as  general  creditors,  g 
entitled  to  participate  pro  rata  in  the'dis-  • 
tribution  of  the  aaseU  of  the  bank.  The 
defendants  separately  answered,  and,  ezoept 
as  to  the  allegations  regarding  the  incor- 
poration of  the  bank,  its  insolvency,  and 
the  appointment  of  a  receiver,  took  issue 
upon  the  averments  of  the  complaint. 

The  cause  was  tried  by  the  court.  The 
facta,  aa  found,  are  thus  summariaed: 

For  some  time  prior  to  October  1,  1903, 
the  Jenne  Creamery  Company,  a  Wisconsin 
corporation,  having  Ita  principal  plaea  o( 
business  in  the  city  of  Berlin,  carried  on 
the  buolnesB  of  making  butter  and  other 
dairy  products  with  milk  furnished  by  pa- 
trons in  Green  l4ke  and  other  counties. 
The  corporation  for  these  purposes,  besides 
operating  its  plant  at  Berlin,  leased  various 
other  creamery  plants  in  the  vicinity.  At 
one  time  the  buaineBi  waa  carried  on  by  a 
firm  known  as  D.  J.  Jenna  A  Company,  and 
after  the  organization  of  the  Jenne  Cream- 
ery Company  the  creamery  business  waa 
solely  carried  on  by  that  corporation,  ths 
members  of  the  firm  of  Jenne  A  Company, 
however,  owning  all  the  stock  of  the  cream- 
ery company.  The  milk  which  the  company 
separated  waa  furnished  by  numerous  pro- 
ducers under  afreementa  by  which,  for  a 
stated  compensation,  the  creamery  com- 
pany agreed  to  make  all  the  milk  it  received 
into  batter,  to  sell  the  same,  collect  the  pro- 
ceeds, and  to  divide  them  pro  rata  among 
the  milk  owners,  less  the  compensation 
agreed  npon.  Hie  boainesa  did  not  prosper. 
On  October  1,  190S,  there  were  ontetandlng 
unpaid  checka  of  the  company,  drawn  on  the 
Berlin  bank  In  favor  of  milk  producers,  to 
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tha  «Kt«it  of  alwut  9S;000,  then  being  no 
fondj  OB  bftttd  to  the  eredit  of  the  eraunary 
wmpMi;  in  the  b&nk,  ATailable  to  pay  the 
aheolu.  On  iha  aama  dmt«  one  of  the  flrm 
of  D.  J.  Jenne  k  Company  owed  the  bank 
IS^OO,  which  wae  uniecured,  and  beiides 
wa«  indabtad  to  other  oreditora  for  at  leut 
tifiOO.  The  firm  of  D.  J.  Jenne  k  Company 
\  also  owed  the  bank  SS.OOO.     Evideatljr  in 

>  eontamplation  vof  Mcuring  the  payment  of 
theae  TBrioua  debts,  and  to  prevent  the  lone 
which  would  be  oecaaloned  by  the  bauk- 
ruptey  of  the  areamery  company,  and  upon 
tfaa  expectation  that  the  situation  might  be 
raliered  by  carrying  on  the  businesa  under 
*  new  management,  an  arrangement  was 
made  between  the  Jennea  and  the  Berlin 
bank.  By  this  arrangement  the  entire  stock 
of  the  creamery  was  aaaigned  to  Brown, 
the  cashier  of  the  bank,  and  two  other  offi- 
ears  of  the  bank,  who,  while  thus  becoming 
in  form  the  ownera  of  the  stock,  really 
held  It  for  account  of  the  bank.  The  prop- 
erty of  the  partnership  of  Jenne  k  Company 
and  the  property  of  the  indlridua]  members 
of  the  firm  was  tranaferred  to  Brown.  In 
order  to  bring  about  these  transtera  the 
bank  agreed  to  pay  the  outstanding  checks 
drawn  against  it  by  the  creamery  company 
in  favor  of  the  milk  producers.  Under  the 
arrangement,  the  busineae  continued  to  l>e 
oarried  on  in  the  name  of  the  Jenne  Cream- 
ery Company,  although  from  the  facts 
which  wa  have  just  stated,  it  is  apparent, 
aa  said  by  the  supreme  court  of  WUconsin, 
'Hhat  the  use  of  Brown's  name  was  only 
formal,  and  that  the  continuance  in  form 
of  the  ooTporation  wae  only  for  oonvenlena* 
of  bookkeeping  and  dealing  with  the  pa- 
trons." Brown  acted  as  manager  of  the 
business  apparently  for  the  creamery  com- 
pany, signing  and  indorsing  checkg  in  the 
name  of  that  corporation  as  such  manager, 
•te. 

The  producers  of  the  milk  were  not  par- 
ties to  the  transfer  made  by  the  Jennes 
to  tha  bank.  No  formal  notlflcation  to 
them  was  given  of  the  fact  that  the  bank 
in  effect  owned  the  stock  of  the  corporation 
and  waa  rirtually  carrying  on  the  business, 
no  new  contracts  were  made  with  them  in 
the  name  of  the  bank  as  the  owner  of  the 
ereameiy,  but,  so  far  as  they  were  eon- 
oemed,  the  afTairs  of  the  creamery  company 
were,  in  form,  conducted  as  they  had  been 
previously  carried  on,  the  producers  con- 
i  tlnulng    without    interruption    to    furnish 

>  their  milk  as  they'had  been  in  the  habit  of 
doing    under     the     agreements     previously 

The  oparatlon  of  the  business  after  the 
transfer  waa  not  profitable.  Tbe  bank  real- 
ized a  few  thouaand  dollars  from  the  sale  of 
tba  individual  property  of  Jenne,  but  when 


the  bank  oeaaed  to  do  bnatueM,  In  NoTtmbOTr 
1904,  the  aaoount  of  the  creamery  company 
was  apparently  exhausted,  and  tha  bank  had 
not  recouped  itself  for  the  p«ymanta  made 
of  the  $8,000  of  checks  outstanding  in  Oct- 
ober, 1902.  Bciidei,  when  tha  bank  failed 
there  were  outstanding  checks  for  $4M.B7, 
issued  between  April  and  Octolwr,  1904,  and 
no  settlement  had  been  made  with  thoM 
who  had  supplied  milk  during  the  month  of 
October  and  part  of  November,  19D4,  prior 
to  the  suspension  of  the  banlL  BeferrinK 
to  the  proceeds  of  the  bnttor  made  from 
the  milk  delivered  by  the  patrons  of  the 
creamery  during  October  and  November, 
1004,  the  trial  court,  as  stated  by  the  su- 
preme court  of  Wisconsin,  found  "that  bank 
drafts  bad  been  received  iuto  the  bank  for 
such  butter.  Such  drafta  ran  to  the  Jenne 
Creamery  Company,  and  were  indorsed  by 
Brown,  the  cashier,  and  mingled  with  other 
moneys  of  the  bank.  Tbe  totol  amount  waa 
t2fi20A6.  It  was  found  by  tbe  court,  upon 
careful  analysis  of  the  accounts,  tiiat  at  all 
times  after  the  receipt  of  any  of  said  drafts 
the  bank  had  on  band  an  amount  of  money 
and  ea)h  items  exceeding  said  total,  and 
such  an  amount  was  turned  over  to  tha 
receiver  upon  his  toking  possession.  It  also 
traced  a  considerable  share  of  said  drafto 
into  the  hands  of  the  bank's  coirespondento 
at  other  cities,  by  which  they  hsd  been  col- 
lectod  and  credited  to  the  bank,  and  in  each 
case  it  was  found  that  there  remained  a 
credit  account  with  that  correspondent 
larger  than  the  amount  of  such  drafts  sent 
to  and  collected  by  it,  which  credit  balance 
was  turned  over  to  the  receiver  after  his 
appointment." 

Upon  the  tacts  by  It  found,  the  trial  a 
court  adjudged  that*t2,S 20.46  should  be  paid  7 
to  the  plaintiffs  out  of  the  funds  in  tha 
hands  of  the  receiver,  and  that  as  to  the 
sum  of  the  outstanding  checks  given  for  tlia 
proceeds  of  butter  sold  prior  to  October, 
1904,  tbe  plalntiflB  were  entitled  to  partici- 
pate pro  rata  with  the  other  genenl  cred- 
itors in  tbe  distribution  of  tbe  assets  of  the 
bank.  As  already  stated,  tlie  supreme  court 
of   Wisconsin    affirmed   the   judgment. 

The  Federal  question  relied  on  is  In  sub- 
stance that  the  Berlin  bank,  as  a  national 
bank,  had  no  power  to  operate  a  creamery, 
and  could  not,  therefore,  lawfully  incur  lia- 
bility on  account  of  such  operation,  and 
hence  tbe  judgii<ent  of  the  stote  court  is  re- 
pugnant to  the  fallowing  sections  of  the  Re- 
vised Statutes:  C133  and  S136  (U.  S.Comp. 
Stat  1901,  pp.  34S4,  34S5),  which  prohibit 
a  national  banking  essooislion  from  doing 
other  than  a  banking  business:  5134  and 
6190  (U.  S.  Comp.  SUt.  1901,  pp.  3454. 
34SS),  which  prohibit  such  an  association 
from  transacting  Ute  bnsinesas  of  a  b«nk  iM 
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Hij  other  pUw  Uun  whvs  Ita  haniHng 
kouM  la  loc&ted  uid  th^t  ipadllad  in  iU 
orgftiiiHitton  cdrtificAte;  6146,  wbieh  i«- 
^rw  the  sffoirB  of  eoeli  ejuodatioii  to 
be  muiBged  bf  not  leu  tbMa  flte  direoton; 
mud  6236  cad  6242  (U.  B.  Comp.  SUt.  1901, 
pp.  3508,  3SI7),  which  require  ratable  dW- 
Idende  and  prohibit  all  tranifen  with  a 
Ti«w  to  preference.  It  is  true  that  there 
are  other  aaBignmenti  of  alleged  error,  but 
we  put  them  at  once  out  of  view,  a«  they 
tn  lubHtance  but  awert  that  the  court  below 
•rred  In  affirming  the  Judgment  of  the  trial 
court  becaute  certain  of  the  facta  found 
were  not  sustained  bj  the  evidence, — conten- 
tion! which  are  not  open  to  our  inquiry,  as 
it  la  elementary  that,  on  error  to  a  atate 
aonrt  of  I*«t  reeort  in  a  eaee  of  thia  char-  i 
aoter,  the  findings  of  fact  of  the  state  court 
are  binding  on  ub. 

The  trial  court  found  as  a  fact,  that  after 
the  transfer  of  the  creamery  propeTty  in 
October,  1902,  aoma  of  the  patrons  were 
Informed  that  the  offieera  and  directors  of 
the  bank  were  indlTidnall;  intereated  In  the 
jj  eraamery,  but  that  they  were  acting  for 
*  the  bank  was  not  made*known,  and  it  was 
also  represented  to  mch  patrons  that  the 
arMmery  woe  in  better  oondltion  than  erer 
before,  and  suoh  waa  generally  beliered  by 
the  patroni  to  be  a  true  statement  of  the 
emdition  of  affairs  until  after  tlie  failure 
of  the  defendant  bank.  The  supreme  court, 
however,  evidently  did  not  consider  these 
eircumstancaa  material.  It  held  that  what- 
«TeT  the  form  of  the  transaction,  the  Berlin 
bank  acquired  the  creamery  property  from 
the  Jenne  Creamery  Company  in  October, 
1602;  that  it  operated  the  same  thereafter 
until  the  bank  ceased  doing  business;  that 
It  "took  the  milk  furnished  by  the  patrona, 
made  the  aame  into  butter,  and  aold  it  and 
eollected  the  proceeds;"  and  that,  by  virtue 
of  the  agraementa  under  which  the  milk  waa 
fomished,  the  proceeds  of  the  sale  of  butter 
"Itelonged  to  the  patrons,  and  waa  received 
by  the  bank  for  them,  and  under  a  duty  to 
pay  It  to  tham."  It  also  dedded  that  when 
the  bank  failed  on  demand  to  pay  over  the 
eolleotioDs  for  the  butter  sold  prior  to 
October,  1904,  represented  by  outstanding 
diecks,  an  indebtedness  to  the  owners  of  the 
money  arose.  From  the  facts  aa  found  by 
the  trial  coort,  the  supreme  court  eonclnded 
that  the  receiver  had  received,  in  actual 
money,  or  in  credits  with  correspondents, 
the  ^,EE0.46  belonging  to  the  patrona  col- 
lected for  the  butter  made  from  the  milk 
■upplied  in  October  and  November,  1904, 
and  that  the  receiver  did  not  receive  aueh 
BBm  as  moneys  of  the  bank  upon  any  trust 
to  distribute  to  the  creditors  of  the  bank 
bat  held  it  as  trustee  for  the  owners.  In 
declining  to  eonaideT  whether,  aa  contended. 


It  waa  beyond  the  powar  of  the  bank  to  en- 
gage In  the  ereamary  bnaineaa,  the  eonit 
saidt 

"No  authority  haa  been  eitad.  Mid  wa 
think  none  ean  be,  to  deny  the  power  of  a 
banking  corporation,  or  any  other  coipora- 
tion,  to  diagorg*  proper^  of  another  whleh 
it  had  got  into  ita  posaesaion  by  any  mean* 
whatever  under  a  duty  to  disgorge.  It  may  J 
have  had  no  legafpower  to  take  the  steps  • 
by  which  the  money  of  theae  plaintiffs'  aa- 
algnora  eama  to  ita  hands;  but  having  taken 
such  steps  and  obtained  their  money,  no 
such  absurdity  exist*  as  a  legal  obataole  to 
ita  surrendering  It.  It  would  be  a  reproach 
to  the  law  to  hold  any  aueh  doctrine  of 
inequity.  Beloit  f.  Helneman,  128  Wla.  398, 
401,  107  N.  W.  334." 

Aa  we  are  bound  by  the  findings  of  faet 
made  below,  and  aa  the  oonstruction  which 
the  court  gave  to  the  contracts  under  which 
tha  milk  was  furnished  is  also  binding,  einee 
such  construction  presents  no  question  of  a 
Federal  nature.  It  follows  that  all  the  ecm- 
tentions  relied  upon  to  procure  a  reversal 
of  the  judgment  must  rest  upon  the  M- 
sumption  that,  although  the  milk  waa  re- 
ceived under  eontracta  of  bailment,  and  the 
proceeds  arising  were  the  property  of  the 
milk  producer!,  and  were  held  by  the  bank 
for  them,  neverthelesa  the  judgment  was 
wrong,  because  the  bank,  under  the  national 
banking  law,  exceeded  ita  powara  when  it 
virtually  acquired  the  stock  of  the  oreamery 
and  operated  the  aame  through  ita  otSoen. 
But  when  tha  eonteutlona  thua  come  to  be 
eonaidered  in  their  ultimate  aapect,  their 
unsoundness  is  demonstrated  by  the  decl> 
aion  rendered  at  this  term  in  Citizen's  Cent. 
Nat.  Bnnk  v.  AppleCon.  21«  tJ.  S.  196.  64  L. 

ed.  .  30  Sup.  rt.  Rep.  384.    We  my  this, 

even  conceding,  for  the  sake  of  the  argu- 
ment the  ulfra  virea  nature  of  the  trans- 
action as  contended  for.  Although  it  wovid 
suffice  to  refer  to  that  ease  aa  deeialve  here, 
in  view  of  the  importance  of  the  aubject, 
wa  briefly  advert  to  the  facta  of  the  easa  to 
make  apparent  how  absolutely  condusiTe 
tha  ruling  there  made  ia  upon  the  conten- 
tion here  presented.  One  Samuel  owed  to 
the  Central  National  Bank  tlO,000.  Evi- 
dently the  bank  waa  not  only  unwilling  to 
lend  Samuel  more  money,  but  called  upon 
him  to  pay  off  hia  exiating  indebtadneaa. 
Under  these  circumstances  it  was  arranged 
that  if  Samuel  could  borrow  (12,000  from  ^ 
the  Cooper*  Exchange  Bank,  and  would  usa  * 
£10,000  of  the  amount  to  pay  hia  debt  to  tha 
Central  National  Bank,  that  bank  would 
guarantee  the  repayment  of  the  loan  If 
made  by  the  Cooper  Exchange  Bank,  thna 
giving  Samuel  soma  further  accommodation, 
and  at  the  same  time  placing  the  Central 
National  Bank  in  fnuda  to  the  wtUat  of  ^a 
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wrtitftndlng  lean  to  SunnaL  Tha  loan  np<ni 
tlu  giuuauty  ma  made  Up<m  the  bank- 
rnptoy  of  Samuel  and  tha  failure  to  pay  the 
loan  made  hj  tha  Cooper  Ezahange  Bank, 
tha  latter  bank  aned  the  Central  National 
Bank  to  recover  nndor  the  guaranty, 
the  atate  conrta,  while  nltUnatelj  the  «Itra 
«*re«  nature  of  the  guaranty  waa  not  denied, 
reoorery  waa  allowed  to  the  extent  of  the 
$10,000,  the  amount  actually  received  by 
tha  Central  National  Bank  of  the  moneye 
of  the  Cooper  Exchange  Bank.  This  court, 
without  in  any  respect  questioning  that  the 
■tate  court  waa  correct  in  holding  that  the 
eontraet  of  guaranty  waa  vltra  vtret  of  the 
national  bank  aot,  nerertheleaa  affirmed  the 
Judgment  below.  Beviewing  and  comment- 
ing upon  the  rullnga  In  Logan  County  Nat. 
Bank  t.  Towniend,  139  U.  8.  87,  36  L.  ed. 
107,  11  Sup.  Ct  Bep.  406;  Aldrich  t.  Chem- 
ical NaL  Bank,  176  U.  S.  SIS,  44  L.  ed.  611, 
20  Sup.  CL  Rep.  498;  Central  Tranap.  Co. 
T.  Pullman'i  Palace  Car  Co.  139  U.  S.  24,  36 
L.  ed.  E5,  11  Sup.  a.  Rep.  47S;  and  Pull- 
man'a  Palace  Car  Go.  t.  Central  Tranip.  Co. 
171  U.  B.  136,  43  L.  ed.  lOS,  18  Sup.  Ct.  Rep. 
t08,  it  waa  held  although  restitution  of 
property  obtained  under  a  contract  which 
was  illegal,  because  ultra  vires,  cannot  be 
adjudged  by  force  of  the  Illegal  contract, 
yet,  as  the  obligation  to  do  justice  rests 
npon  all  persons,  natural  and  artificial.  If 
one  obtains  the  money  or  prt^Mrty  of  others 
without  authority,  the  law,  independently 
at  express  contract,  will  compel  restitution 
or  compensation.  That  this  ruling  is  here 
applicable  is  plainly  manifested  by  the  fact 
which  we  hare  previously  pointed  out,  that 
the  relief  afforded  by  the  court  below  sim- 
ply gave  to  the  producers  ao  much  of  their 
property  as  waa  aotually  in  the  hands  of 
)  the  receiver,  and  awarded  them  a  right  to 
'  recover  as 'general  creditors  of  the  bank  to 
the  extent  only  that  their  property  had 
been  received  and  ^propriated  by  the  bank. 
Afflrmedi 
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CoTTBTs  (I  Sas*)— Eteaoa  to  Btatk  Cousi— 
FxDEaai.  Qdistiom— How  Raibbd— Full 
Faith  ahd  Gxcdit. 

S.  The  full  faith  and  credit  eUuse  of  the 
Federal  Constitution  must  be  pleaded,  or 
the  attention  of  the  court  below  directed 
to  the  fact  that,  in  connection  wlUi  tha 
proper  construction  of  a  statute  of  an- 
other state,  reliance  was  placed  upon  tiiat 
clause,  in  order  to  present  a  Federal  ques- 
tion for  review  in  the  Federal  Suprem* 
Court  by  writ  of  error  to  a  atate  eouxt. 


Fede&ai.    Qn^nion— Fdu.   Fsjm   aSD 

Cbxdit. 

S.  The  exerdse  by  a  atate  court  of  ita 
independent  judgment  in  interpreting  tha 
statute  of  another  stats  upon  which  tha 
cause   of   action    la   baaed    can    present   no 

Suestion  under  the  full  faith  and  credit 
lause  of  the  Federal  Constitution  for  re- 
view in  the  Federal  Supreme  Court  by  writ 
of  error  to  a  state  court,  where  there  is  na 
local  statute  controlling  the  constmation 
of  statutes  of  other  states,  and  no  settled 
construction  of  the  statute  by  the  courti 
of  the  state  enacting  it  is  pleaded  or  proved 
[Bd.  Note. — For  other  cases,  see  Conrta,  Cant 
Dit.  I  IWI;    Dm.  Dla.  |  SM.*] 

CoRBTiTUTionAL  Iiaw  (1  245*)— Eqcsi. 
Pbotectioh  or  thx  EAw»— Ci>sjaiFicA' 
HON  or  BuLWAT  BurLoiEBa  —  Pouos 

POWEB. 

4.  The  modification  of  the  fellow-servant 
rule  as  to  railway  employees,  made  by  Ind. 
act  of  March  4,  1S93,  |  1,  does  not  offend 

rinst  the  equal  protection  of  the  laws 
ise  of  the  Federal  Constitution  beeausa 
construed  as  applying  to  all  employeea 
doinf  work  essential  to  enable  the  carrying 
on  of  railway  operations,  and  not  as  lim- 
ited to  those  eiigs,ged  in  or  about  the  move- 
ment of  trains,  but  such  general  classifica- 
tion of  railway  employees  la  a  proper 
eieroise  of  the  police  power. 

nd.  Hota— Tor  atbsr  cases,  sm  Canitltntlon- 
Sl  Lew,  Cent.  Dig.  1  701:    Dm.  DIr.  1  MB.*) 


[No.  180,] 


SPENCER  MELTON. 

Couxn  (f  384*>— Ebbob  to  State  Coobt— 
FuvoLOUSHxaa  or  Fbdkbal  Question. 
1.  A  writ'  of  error  to  review  a  judg- 
ment of  the  highest  court  of  a  state  will 
not  be  dismissed  on  the  ground  that  the 
Federal  question  relied  upon  to  confer  juris- 
diction  has  been  so  conclusively  foreclosed 
bv  prior  decisions  of  the  Federal  Supreme 
donrt  as  to  cause  It  to  be  frivolous,  where 
analysis  and  exposition  are  necessary  in 
order  to  make  clear  the  decisive  effect  of 
nub  prior  decisions  npon  the  issue  pro- 
sentod,  and  there  is  some  conflict  in  the 
opinions  of  the  various  state  courts  of  last 


IN  ERROR  to  the  Court  of  Appeal*  of  tte 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Hopkins  County,  In  that 
state,  in  favor  of  plaintiff  in  an  aetioa 
founded  upon  the  Indiana  employers'  lia- 
bility law.    Affirmed. 

See  same  ease  below,  12T  Ky.  276,  lOS 
B.  W.  306,  110  S.  W.  233,  112  S.  W.  818. 

The  facta  are  ststed  in  the  opinion. 

Meurs.  Benjamin  D.  Warfleld,  Henry 
Lane  Stone,  Clifton  J.  Waddlll,  and  Wad- 
dill  A  Dempsey  for  plaintiff  in  error. 
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MeMrs.  JtuuM  W.  CUy.  Willlun  L. 
Oordoa,  WillUra  J.  Cox,  llAQiiM  K.  Oor- 
don,  Aud  J.  F.  Clay  for  deleadMit  in  •rror. 

m 

■  *Mt.  JnstlM  Wlilte  deliverad  the  opinion 
ttt  the  court: 

For  parsonal  Injuriea,  Spenoer  Helton  re- 
eoTsred  ■  jndgment  a^iutt  the  plaintiff  In 
error  in  the  drenit  court  of  Hopkini  connty, 
Kentucky.  The  court  of  appesle  elDnned 
the  judgment  (127  Ky.  2Tfl,  106  8.  W.  366, 
110  B.  W.  233,  112  S.  W.  SIS),  whereupon 
thia  viit  of  error  w&e  prosecuted. 

Melton,  a  esrpenter,  waa  injured  on  March 
81,  1905,  while  in  the  employ  of  the  rail- 
wa;  company.  He  waa  one  of  a  eonatruction 
•rew,  eompoeed  of  a  foreman  and  aix  men, 
who  tuually  did  what  ia  described  aa  bridge 
earpentering.  On  the  date  mentioned  the 
Brew  was  engaged,  alongaide  the  track  of  the 
railway  company  at  Howell,  Indiana,  in  con- 
structing the  foundation  of  a  coal  tipple  at 
which  the  enginea  might  coal.  A  bent  or 
frame  of  timber,  composed  of  heavy  piecea 
fastened  together,  tutd  intended  to  be  used 
aa  part  of  the  foundation  of  the  tipple,  which 
was  lying  Sat  upon  the  ground,  waa  lieiDg 
raiaed  for  the  purpose  of  placing  it  in  the 
fonndation.  The  lifting  was  accompIiBhed 
^  means  of  a  block  and  tackle  A  pulley 
waa  fastened  I^  an  iron  chain  to  an  np- 
liglit  piece  of  timber,  and  through  the 
pulley  a  rope  passed,  which  was  attached  at 
one  end  to  the  bent,  so  that,  on  hauling  on 

^  the  rope  at  the  other  end,  tbe  bent  or  frame 

*  waa  slowly  lifted  up.  Most  of  the  men  were 
engaged  in  hauling  on  the  rope,  while  the 
foreman  and  Melton,  under  his  orders,  were 
■tanding  beneath  the  bent,  and  were  engaged 
in  placing  props  under  the  bent  to  prevent 
Its  lowering,  when  the  strain  upon  the  rope 
paaung  through  the  pnlley  was  relaxed. 
While  Melton  was  in  this  position  a  link  of 
the  ehain  which  held  the  pulley  at  the  top  of 
the  upright  post  broke,  and  the  bent  fell  to 
the  ground  with  Melton  underneath,  inflict- 
ing upon  him  serious  and  permanent  in- 
juries. The  ehain  which  broke  was  fur- 
nished hj  the  foreman  of  the  gang,  and  had 
been  put  in  position  under  his  directions. 

Melton  waa  a  resident  of  Hopkins  county, 
Kentucky,  and  he  there  commenced  this 
action.  The  right  to  recover  was  based 
upon  the  charge  that  the  injury  was  occa- 
sioned through  the  furnishing  by  the  corpo- 
ration of  unsafe  tools  to  do  the  work  of  rais- 
ing the  bent.  Besides  generally  controvert- 
ing the  cause  of  the  injuries,  as  alleged,  the 
answer  of  the  company  set  up  the  defenses 
of  contributory  negligence  and  assumption  of 
the  risk.  Hereafter  Melton  was  allowed  to 
Sle  an  amendment  to  his  petition.  By  the 
amendment  It  waa  substantially  alleged  that 
he  waa  injured  without  any  fault  on  bis 


part,  and  solely  owing  to  a  defect  In  the 
oouditlfm  of  the  works  or  tool*  connected 
with  or  In  ose  in  the  Imainsaa  of  the  defend- 
ant, and  that  such  defect  waa  the  result  of 
negligence  on  the  port  of  the  foreman,  who 
waa  tha  peraon  intrusted  with  the  duty  of 
keeping  aneh  tools  or  works  In  a  proper  eon* 
dition,  and  the  accident  was  also  charged 
to  have  been  caused  by  tha  n^ligent  ordera 
of  the  foreman,  to  whose  directions  Melton 
was  bound  to  eonform.  The  sufficiency  of 
the  facts  alleged  to  entitle  to  recovery  was 
expressly  based  upon  the  provisions  of  the 
first  and  second  subsections  of  g  1  of  an  aot 
of  the  legislature  of  Indiana  of  March  4, 
IB  S3,  Icnown  as  the  employers'  liability 
statute  reading  aa  follows:  j" 

*  "Sec  I.  Be  It  enacted  by  the  general  aa-  * 
sembly  of  the  state  of  Indiana,  that  every 
railroad  .  ,  ,  operating  in  this  state 
shall  be  liable  in  dajnages  for  personal  in- 
jury suffered  by  any  employee  while  in  iti 
service,  the  employee  so  injured  being  in  the 
exercise  of  due  care  and  diligence  in  the 
following  eases: 

"^rst  When  such  Injury  was  suffered  by 
reason  of  any  defect  in  the  condition  of  ways, 
works,  plant,  tools,  and  machinery  connected 
with  or  in  use  in  the  business  of  such  cor- 
poration, whan  such  defect  was  the  result  of 
negligence  on  the  part  of  the  oorporation,  or 
some  person  intrusted  by  It  with  the  duty 
of  keeping  such  way,  works,  plant,  tools,  or 
machinery  in  proper  condition. 

"Second.  Where  such  injury  resulted  from 
the  negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direction 
the  injured  employee  at  the  time  of  the  in- 
jury was  bound  to  eonform,  and  did  con- 

The  court,  on  the  motion  of  the  railway 
company,  having  required  Melton  to  deter- 
mine whether  to  rely  upon  the  common  law 
or  the  statute,  he  elected  to  base  his  right  to 
recover  on  the  statute.  Thereupon  the  rail- 
way company  answered  tha  amended  peti- 
tion, and  therein  stated  aa  follows: 

"Defendant  says  that  the  said  Indiana 
statute  pleaded  cannot  and  does  not  apply 
to  the  facts  of  this  case,  and  plaintiff  can- 
not rely  thereon;  and  that  under  the  law  of 
Indiana,  as  to  the  character  of  the  work 
then  in  hand,  the  plaintiff  was  a  fellow  ser- 
vant with  the  said  foreman  of  the  construc- 
tion crew,  for  whose  negligence  the  defend- 
ant is  not  liable." 

Before  trial,  permission  being  granted, 
the  railway  company,  by  an  additional 
amendment,  defended  on  the  ground  that  tiie 
Indiana  statute  relied  upon,  if  held  appli- 
cable to  the  facts  alleged,  was  repugnant  to 
the  Constitution  of  Indiana  and  to  the  equal 
protection  clanss  of  the  14th  Amendment.  % 
Ths  STermenta  on  this  subject  were* lengthy,  * 
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•ad  oonduded  m  follows ;  'Defendtuit  dis- 
tinetlj  rklHS  the  Federal  question  tlikt  the 
laid  itatntti,  in  ao  (er  u  made  to  tpply 
to  the  fact!  in  thia  oaae,  ia  Tlolative  of 
aaid  pTOTiaion  of  the  Conatitution  of  the 
United  States  and  roid."  The  prorialon  re- 
ferred to,  as  ahowD  by  the  eontext,  wai  the 
«qual  protection  clause  of  the  14th  Amend- 
On  Um  trial,  counsel  for  the  railway  oom- 
pany  offered  as  erideuce  of  the  common  law 
it  the  state  of  Indiana  on  the  subject  of 
(ellow  servants  the  opinions  of  the  supreme 
«oart  of  Indiana  in  the  following  eases: 
New  Pittsburgh  Coal  k  Coke  Co.  v.  Peterson 
<flled  October  SI,  1803],  136  Ind.  398,  43 
Am.  8t  Rep.  327,  36  N.  E.  7 ;  Southern  In- 
diana R.  Co.  T.  Earrell  (tiled  October  S, 
1D03),  161  Ind.  689,  63  L.R.A.  460,  68  H.  E. 
262;  Indianapolis  ft  G,  Rapid  Transit  Co. 
w.  Fonmau  (filed  Januaiy  29,  1904},  162 
Ind.  S6,  102  Am.  St.  Rep.  ISO,  69  N.  E.  669. 
At  the  close  of  the  evldenoe  for  plaintiff, 
and  also  upon  the  conclusion  of  nil  the  evi- 
dence, the  railway  company  unsuccessfully 
■nored  tlM  court  to  peremptorily  instruct 
the  Jury  to  find  in  its  favor  for  the  following 

*1,  There  is  no  eridence  of  actionable  neg- 
UgenOT  proven. 

*%  The  Indiana  statute  upon  which  this 
action  U  based  does  not  apply  to  the  facts 
proven. 

"3.  In  so  far  as  the  terms  of  the  Indiana 
•tatute  apply  to  the  facts  proven,  tht;  are 
onconstltutlonal  and  void-  They  are  dis- 
eriminatory  against  defendant  and  deny  it 
the  equal  protection  of  the  law.  They  are 
^olative  of  the  Constitution  of  Indiana  and 
«f  S  1>  article  14  of  the  Constitution  of  the 
United  States,  being  g  1  of  the  14th  Amend- 
Kent  thereto. 

"4.  The  said  Indiana  statut«s  were  not  In- 
tended to  be  enforced  out  of  the  state  of  In- 
diana, and  are  against  the  policy  of  the  state 
of  Ksntucky,  and  not  enforoeable  io  a  Ken- 
tucky fonim." 

The  railway  company.  In  Its  request  for 
S  instructions,  which  were  refused,  and  to 
■  wbi^  refusals  It  excepted,  ■  substantially 
asked  that  the  general  principles  of  the 
oonunon  law  of  Indiana  as  to  fellow  serv- 
ant and  BSBumptlon  of  the  risk,  as  eiempll- 
Hed  by  the  Indiana  decisions  which  It  had 
ofTered  in  evidence,  be  applied  to  the  ease. 
The  court,  on  the  contrary,  in  the  instmo- 
tiona  which  It  gave,  substantially  applied  the 
provisions  of  the  Indiana  statute,  as  by  It 
eonstrued.  In  the  motion  for  a  new  trial  fif- 
teen reasons  were  stated,  those  which  made 
reference  to  the  statute  or  to  the  Constitu- 
tion of  ttte  United  StalM  being  the  foltow- 

"11.  Hh  eonrt  erred  in  applying  the  In- 


diana statute  to  the  facts  of  this  mse.  The 
court  erred  in  enforcing  tiie  Indiana  statute 
in  a  Kentucky  forum. 

"10.  The  court  erred  in  upholding  and  ap- 
plying the  Indiana  statute  pleaded  in  this 
case,  when  same,  is  so  far  as  applicable  to 
the  facts  proven  In  this  ease,  is  unconstitu- 
tional and  void.  It  Is  diaoriminatory  against 
defendant,  and  denies  it  the  equal  protection 
of  the  law.  It  is  violative  of  the  Constitu- 
tion of  the  state  of  Indiana  and  of  g  1  of 
article  14  of  the  Constitution  of  the  United 
States,  which  guarantees  to  defendant  the 
equal  protection  of  the  law." 

The  court  below  held  that  the  supreme 
court  of  Indiana  had  eonstrued  the  statute 
aa  applicable  both  to  persons  and  corpora- 
tions operating  railroads.  It  further  held 
that  the  statute  embraced  the  case  in  hand 
because  Melton  came  within  the  category 
of  persons  injured  in  the  operation  of  a  rail- 
road, aa  "the  construction  of  a  coal  tipple  is 
.  .  .  essential  to  the  operation  of  a  rail- 
road." As  thus  construed,  the  repugnancy  of 
the  statute  to  the  equal  protection  clause 
□f  the  Constitution  of  the  United  States 
was  considered.  It  was  decided  ttiat,  for  the 
purpose  of  abrogating  »r  modifying  the  com- 
mon-law doctrine  of  fellow  servant,  it  was 
competent  for  the  lawmaldng  power  of  a 
state,  without  offending  against  the  equal 
protection  clause,  to  classify  railroad  em-  ■ 
ployees  because  of*the  hazard  attached  to  7 
their  vocation,  and  that  a  statute  doing  this 
need  not  be  confined  to  employees  who  were 
engaged  In  and  about  the  mere  movement  of 
trains,  but  could  also  validly  include  other 
employees  doing  work  essential  to  be  done  to 
enable  the  carrying  on  of  railroad  operationa. 
Thus,  referring  to  the  alleged  dlstineUon  be- 
tween railroad  operatives  engaged  in  train 
movement  and  those  who  were  not,  the  oourt 
said: 

"We  are  unable  to  see  the  force  of  this  die- 
Unction.  A  railroad  cannot  be  run  without 
bridges;  bridges  cannot  Iw  built  without 
carpenters.  T^e  work  of  a  bridge  carpenter 
on  a  railrosd  Is  perhaps  no  l«fls  perilous  than 
the  work  of  an  operative  on  one  of  ita  trains. 
Coal  tipples  are  no  less  essential  to  the  oper- 
ating of  a  railroad  than  bridges,  because  the 
engines  cannot  be  operated  without  coal. 
The  construction  of  a  coal  tipple  is  therefore 
essential  to  the  operating  of  a  railroad.  Aa 
has  been  well  said,  the  legislature  cannot 
well  provide  for  all  subjects  in  one  act. 
LegiBlation  must  necessarily  be  done  In  de- 
tail, and  an  act  regulating  railroads  Tlolatea 
no  constitutional  provision  because  it  la 
made  to  apply  only  to  railroada  Indian- 
apolis Street  R.  Co.  v.  Kane,  1S9  Ind.  20, 
80  N.  H.  841,  81  N.  B.  721 ;  Schoolcraft  t. 
Louisville  ft  N.  R.  Co.  (Louisville  Safe^ 
Vault  ft  T.  Co.  T.  Louisville  ft  N.  R.  Oe.) 
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K  Ejr.  2SS,  14  LJLA.  570,  17  S.  W.  SST; 
Chicago,  B.  L  &  P.  E.  Co.  T.  SUhle;,  11 
CCA.  88,  27  U.  S.  App.  157,  82  Fed.  383; 
fi^ll*'""  V.  SL  I^nia  MerehanU'  Bridge 
TenniaU  B.  Co.  170  Uo.  473,  60  LJLA.  249, 
S4  Am.  St.  Kep.  74B,  71  8.  W.  208,  104  U.  8. 
638,  48  L.  ed.  11S7,  24  Bup.  Ct  Bep.  857; 
Georgia  R.  Co.-t.  Iny,  7S  Qa.  504." 

The  lailway  eompuiy  uked  a  reheuing 
ior  the  tola  purpose  of  a  reconaiderKtloii  of 
what  waa  referred  to  aa  the  TSry  Important 
Federal  question  involTed,  via.,  "the  uncon- 
stitutionality of  the  Indiana  itatute,  a*  ap- 
plied to  the  facts  of  this  case."  The  court  per- 
mitted the  question  whether  a  rehearing 
should  be  granted  to  be  orally  argued,  and, 
alter  such  argument  in  a  brief  opinion  de- 
nied the  request.  Two  members  of  the  court, 
howerer,  dissented,  on  the  ground  that  the 

*  statute  as  construed  was  repugnant  to  the 

•  equal  protection  clause  of  the  14Ui*Ainend- 
ment  This  writ  of  error  was  then  prose- 
•ated,  and  the  only  reference  to  the  Con- 
Stitntlou  of  the  Usited  States  made  in  the 
assignment  of  error  filed  with  the  applica- 
UoD  for  the  writ  was  that  embraced  in  the 
contention  that  the  Indiana  statute  could 
not  be  constitutionally  applied  to  the  facts 
without  causing  the  statute  to  he  repugnant 
to  the  14th  Amendment. 

We  primarily  dispose  of  a  motion  to  die- 
miss,  which  is  rested  upon  the  ground  that 
the  Federal  question  relied  upon  baa  been 
so  conclusively  foreclosed  by  prior  decisions 
of  this  court  as  to  cause  it  to  be  frivolous, 
and  therefore  not  adequate  to  confer  juris- 
diction. The  contention  may  not  prevail, 
•Ten  although  it  lie  admitted  that  a  careful 
analysis  of  the  previous  cases  will  manifest 
that  they  are  decisive  of  this.  We  say  this 
because,  for  the  purpose  of  the  motion  to 
dismiss,  the  issue  is  not  whether  the  Federal 
queation  relied  upon  will  be  found,  upon  an 
axamination  of  the  merits,  to  be  unsound, 
but  whether  it  is  apparent  that  such  question 
has  been  so  explicitly  foreclosed  as  to  leave 
no  room  for  contention  on  the  subject,  and 
hence  cause  the  question  to  be  frivolous. 
Hist  this  is  not  the  case  here  we  think  re- 
sults from  the  following  considerations :  (a) 
because  analysis  and  expounding  are  neces- 
sary in  order  to  make  clear  the  decisive  ef- 
fect of  the  prior  decisions  upon  the  issue 
here  presented;  (b)  because  the  division  in 
opinion  of  the  lower  court  aa  to  whether  the 
statute  as  construed  was  repugnant  to  the 
equal  protection  clause  of  the  14th  Amend- 
ment suggests  that  the  controversy  on  the 
subject  here  presented  should  not  be  treated 
as  of  such  a  frivolous  character  as  not  to 
afford  ground  for  jurisdiction  to  rariew  the 
action  of  the  eourt  below;  and  (o)  because, 
while  an  examination  of  the  opinions  of 
state  eourta  of  last  resort  will  show  that 


there  la  nnanimity  as  to  the  power,  consist- 
ently with  the  equal  protection  of  the  law 
clause,  to  classify  railroad  employees  actual- 
ly en^iged  in  the  hasardous  work  of  moving  e 
traina,*suoh  examination  wiil  also  disclose  • 
that  than  is  some  conflict  of  view  as  to 
whether  a  statute  on  that  subject  aa  broad 
as  is  the  statute  under  review,  as  construed 
below,  is  eonsiatent  with  the  clause,  thus 
additionally  serving  to  point  to  the  neces- 
sity of  analysing  and  considering  the  sub- 
ject anew  Instead  of  treating  it  as  being  so 
obviously  foreclosed  aa  not  to  permit  an  ex- 
amination of  tbe  subject. 

Coming  to  the  merits,  we  at  once  premise 
that  we  are  not  ooncemed  with  the  oon- 
struction  afOxed  by  the  court  below  to  the 
Indiana  stotute,  unless  it  be  that  that  eoa- 
structiao  offends  against  some  Federal  ri^t 
properly  assarted  and  open  to  our  eonaldera- 
tion.  In  the  argument  at  bar  in  behalf  of 
the  railway  company  two  righto  of  this  chai^ 
aeter  are  insisted  upon.  First,  It  is  said  that 
the  court  below,  in  applying  the  statute,  has 
caused  it  to  embrace  a  class  of  employees 
which  the  statote  did  not  include,  and  ttiera- 
by  gave  it  a  wrongful  oonHtruction,  in  viola- 
tion of  the  full  faith  and  credit  clause  of  the 
Constitution  of  the  United  Stotes.  Second, 
that,  in  any  event,  the  stotute  as  constnted 
is  repugnant  to  the  equal  protection  clause 
of  the  14th  Amendment.  We  separately  dis- 
pose of  these  propositions. 

The  full  faith  and  credit  oIoum.  The  cob- 
tenUons  aa  to  this  proposition  rest  upon  the 
assumption  that  it  has  been  conclusively 
settled  by  tbe  supreme  court  of  Indiana  that 
the  statute  mily  changed  the  general  mis 
prevailing  in  that  state  in  respect  to  the  doc- 
trine of  fellow  servant  as  to  railroad  employ- 
ees actually  engaged  in  the  hazard  of  train 
service  and  therefore  did  not  include  an  em- 
ployee engaged  in  the  cbaraoter  of  work 
which  Melton  was  performing  when  in- 
jured, and  that  to  give  the  stotute  a  con- 
trary meaning  was  to  violate  the  full  faitk 
and  credit  clause.  If,  however,  the  prlsm- 
ise  upon  which  the  proposition  reste,  and 
the  legal  deduction  based  upon  that 
premise,  be,  for  the  sake  of  the  argn- 
ment,  conceded,  the  contention  is,  never- 
theless, without  merit,  because  of  the  h 
'failure  of  tike  railway  company  to  plead  or  • 
in  any  adequate  way  call  the  attention  of 
the  eourt  below  to  the  fact  that,  in  connec- 
tion with  the  proper  construction  of  the 
stotute,  the  benefit  of  the  due  faith  and 
credit  clause  of  the  Constitution  of  the  Unit- 
ed Stotes  was  relied  on.  We  say  this  be- 
cause the  stotement  which  we  have  pre- 
viously made  of  the  case  fails  to  show  from 
first  to  last,  even  up  to  and  Isdndlng  the 
application  for  rehearing,  the  aatsrtloB  sl 
any  elalm  to  the  proteetion  of  the  ton  IsWk 
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•nd  andlt  dania.  Indeed,  Vbxt  fUUmeat 
not  only  ihowa  b  fallnra  to  nuLa  null  eUlm, 
bnt  diicloHB  bucIi  direct  and  exprew  Action 
DD  the  part  of  the  rallwkj  eompui;  as  jaatlj 
to  glre  riie  to  the  Inlerenia  that  a  reliance 
upon  anj  cUim  of  Federal  right  Tevulting 
from  tha  full  faith  and  credit  clauM  waa 
not  thouf^t  to  be  ioTolved  in  the  eaae.  We 
•aj  thia  becauH  the  frequent  and  reiterated 
•aaertiona  of  Federal  right,  bawd  aolelj  upon 
tha  equal  protection  elauEe  of  tha  Kth 
Amendment,  guitain  auch  eonduaion. 

Further,  even  it,  for  the  take  of  the  argu- 
ment only,  the  failure  to  plead  tha  full  faith 
and  credit  clause,  or  to  direct  the  attention 
of  the  oourt  below  to  the  fact  that  relianoa 
waa  placed  upon  tliat  clause,  could  be  sup- 
plied upon  the  theory  that,  at  tha  cause  of 
action  was  baaed  upon  an  Indiana  statute, 
by  implication  the  due  faith  and  credit 
clause  was  necessarily  involred,  nevarthe- 
lesa  the  contention  would  be  without  merit. 
Hiia  follows  because,  as  pointed  out  in 
F^nne;  v.  Guj,  IBS  U.  B.  335,  340,  4T  L.  ed. 
639,  843,  23  Sup.  Ct.  Rep.  SE8,  and  Allen  v. 
All^heny  Co.  190  U.  S.  4SS,  403,  49  L.  ed. 
A51,  GGS,  25  Sup.  Ct.  Rep.  311,  it  is  not  true 
to  say  that  necessarily  in  every  ease  where 
the  court  of  one  state  Is  called  upon  to  deter- 
mine the  proper  construction  of  a  statuto  of 
another  state,  a  question  under  the  Consti- 
tlon  of  the  United  States  arises.  Although 
the  Indiana  statute  wha  at  Issue  and  its 
meaning  waa  necessarily  involved,  the  duty 
of  construing  it  rested  upon  the  court  be- 
S  low.  The  general  rule  is  that,  in  the  ah- 
*  Mnce'of  a  statute  to  tha  contrary,  if  a  set- 
tled construction  by  tha  court  of  last  resort 
of  a  state  enacting  a  statute  Is  relied  upon  to 
eontrol  the  Judgment  of  the  court  of  another 
state  in  Interpreting  the  statute,  such  set- 
tled construction  must  be  pleaded  and 
proved.  &astem  Bldg.  &  L.  Aaao.  v.  Ebaugh, 
185  U.  B.  114,  46  L.  ad.  830,  22  Sup.  Ct. 
Sep.  568,  and  cases  cited.  As,  however,  it  is 
not  asserted  that  there  was  a  statute  of  Ken- 
tucky controlling  the  courts  of  that  state 
In  construing  the  statutes  of  other  states, 
and  as  there  was  no  pleading  or  proof  as  to 
the  existence  of  any  such  settled  construc- 
tion, it  follows  that  there  is  nothing  pre- 
sented, which  can  he  held  to  have  deprived 
the  oourt  below  of  Its  power  to  exercise  its 
independent  judgment  in  interpreting  the 
statute.  Our  duty,  of  course,  is  confined  to 
determining  wheUier  error  was  committed 
by  the  court  below  as  to  the  Federal  ques- 
tions involved;  and  ss  it  is  Impossible  to 
predicate  error  as  to  matters  not  pleaded  or 
proved  in  the  court  below,  which  were  essen- 
tial to  be  pleaded  and  proved,  it  follows  that 
tiia  eontention  concerning  tha  denial  of  the  I 
proteetlou  of  the  full  faith  and  credit  clause 
fdralshee  no  gronnd  for  revarsal.     Johnson  I 


T.  H«w  Tork  L.  Ins.  Co.  187  U.  8.  491,  aS, 
47  L.  ad.  ITS,  274,  23  Snp.  CL  Bap.  19i. 

TA»  «^mal  prvteation  of  <fc«  law  olavM*. 
That  tha  14th  Amendment  was  not  intendad 
to  and  does  not  strip  tike  states  rf  tha  power 
to  azart  their  lawful  pidiaa  aathoTify  ia  set- 
tled, and  reijuires  no  rafennce  to  sathoritiea. 
And  it  ia  equally  settled— m  wa  shall  hara- 
after  take  occasion  to  show— «s  the  eaaentisl 
result  of  the  elementary  doetrl&a  that  Qm 
equal  protection  of  the  law  elauaa  doea  not 
restrain  the  normal  azereise  of  govenunental 
power,  but  only  abuse  in  the  exertion  of  such 
author!^,  therefore  that  clause  Is  not  of- 
fended sgainat  simply  because,  as  the  result 
of  the  exercise  of  the  power  to  classify,  boum 
inequality  may  be  oeoasicmed.  That  is  to 
say,  as  the  power  to  classify  ia  not  taken 
away  fay  the  operation  of  the  equal  pro*  n 
taction  of  tiia  law  clause,  a  wide*scope  of  f 
legislative  discretion  may  be  exerted  in  claa- 
sifying  without  conflicting  with  the  oonati- 
tutional   prohibition. 

It  is  beyond  doubt  foreclosed  that  the  In- 
diana statute  does  not  offend  against  th« 
equal  protection  clause  of  the  14th  Amend- 
ment, because  it  aubjeets  railroad  amplt^ees 
to  a  different  rule  as  to  the  doctrine  of  fel- 
low servant  from  that  which  prevails  aa  to 
other  emplt^menta  in  that  state.  Tullis  r. 
Lake  Erie  ft  W.  R.  Co.  175  U.  3.  348,  44  L. 
ed.  192,  20  Sup.  Ot  Rep.  13fl;  PitUbar^  a 
C.  &  SL  L.  R.  Go.  V.  Ross,  212  U.  6.  560,  U 
L.  ed.  6SS,  29  Sup,  Ct  Rep.  688.  Bnt  whlla 
conceding  this,  the  argument  is  that  elasd- 
flcation  of  railroad  employees  for  tha  pn^ 
pose  of  the  doctrine  of  fellow  sarrant  can 
only,  consistently  with  equality  and  uniform- 
ity, embraoa  such  employees  when  exposed 
to  dangers  peculiarly  resulting  from  the  op 
eration  of  a  railroad,  thus  affording  gronnd 
for  distinguish!!^  them  for  the  purpose  of 
classification  from  ooemployees  not  subject 
to  like  hazards  or  employees  engaged  ia 
other  occupations.  The  argument  la  thus 
stated:  "Plaintiff  in  error  does  not  ques- 
tion the  right  of  the  l^slature  of  Indiana 
to  classify  railroads  in  order  to  impoae  liar 
bllity  upon  them  for  Injuries  to  t^eir  em- 
ployees incident  to  railroad  hazards,  but  it 
does  insist  that,  to  make  this  a  oonstitutioB- 
al  exercise  of  legislative  power,  the  liabili^ 
of  the  railroads  must  be  made  to  depend  up- 
on the  character  of  tha  employment,  and  not 
upon  the  character  of  the  employer."  Thua 
stated,  the  argument  tends  to  confuse  the 
question  for  decision,  since  there  is  no  can> 
tentlon  that  tha  statute  as  construed  baaea 
any  elossifleation  upon  some  supposed  dis- 
tinction in  the  person  of  the  employer.  Tha 
idea  evidently  intended  to  be  expressed  by 
the  argument  Is,  that  although,  speaking  In 
a  general  sense,  It  be  true  that  the  haxarda 
arising  from  the  operation  (d  railroads  ac« 
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aneli  Uutt  a  elMSifieation  of  »ilroad  em- 
plojew  ia  jiiitifl«d,  j«t,  as  in  operating  rail- 
roada  Mma  «mpl(^MS  are  lubject  to  rialca 
I  peculiar  to  auch  operation,  and  otlien  to 
'  riaka  whiah,*  however  aerlouB  they  may  be, 
are  not,  in  the  proper  Mnse,  risk*  arising 
from  the  laet  that  tlie  employeea  are  engaged 
in  railroad  worlc,  the  l^ialative  authority  in 
olaaaifying  may  not  oonfoimd  the  two  by 
MHulderiuglu  a  generic  aanse  the  nature  and 
character  of  the  work  performed  by  railroad 
employees  collectively  considered,  but  must 
consider  and  separately  provide  for  the  dis- 
tinotiona  occasioned  by  the  varying  nature 
and  character  of  the  duties  which  railroad 
operativea  may  be  called  upon  to  discharge. 
In  other  words,  reduced  to  its  ultimate  an- 
alyaia  the  contention  comes  to  this :  that  by 
the  operation  ol  the  equal  protection  clause 
of  the  14th  Amendment,  the  states  are  pro- 
liitdted  from  exerting  their  legitimate  police 
powers  upon  grounds  of  the  generic  dis- 
tinction obtaining  between  persons  and 
tltings,  however  apparent  such  distinction 
may  be;  but,  on  the  contrary,  must  legislate 
upon  the  basis  of  a  minute  consideration  of 
the  distinctions  which  may  arise  from  aeci- 
dental  circnmstanees  as  to  the  persons  and 
things  ooming  within  tlie  general  class  pro- 
vided for.  When  the  proposition  is  thus 
accurately  fixed,  it  necessarily  results  that 
in  effect  it  denies  the  existence  of  the  power 
to  classify,  and  hence  must  rest  upon  the  as- 
sumption that  the  equal  protection  clause 
of  the  14th  Amendment  has  a  scope  and  ef- 
fect upon  the  lawful  authority  of  the  states 
contrary  to  the  doctrine  maintained  by  this 
court  without  deviation.  This  follows,  since 
tiie  necessary  consequence  of  the  argument 
la  to  virtually  challenge  the  legislative  pow- 
er to  classify,  and  the  numerous  decisions 
-npholding  that  authority.  To  this  destruc- 
tive end  it  is  apparent  the  argument  must 
come,  since  it  assumes  that  however  eom- 
pletoly  a  classidcation  may  be  joatifled  by 
genera]  considerations,  such  elassiScstion 
may  not  be  made  if  inequalities  be  detected 
aa  to  some  persons  embraced  within  the 
geoeral  class  by  a  critical  analysis  of  the 
iriation  of  the  persons  or  things  otherwise 
J  onbraced  within  the  general  class.  A  brief 
)  reference  to  some  of  the  aaaes*dealing  with 
the  power  of  a  state  to  classify  will  make 
the  error  of  the  contention  apparent. 

In  Magonn  v.  Illinois  Trust  t  Bav.  Bank, 
170  U.  S.  294,  42  L.  ed.  1043,  18  Sup.  Gt 
Sep.  S94,  while  declaring  that  the  power  of 
a  atato  to  distinguish,  select,  and  clasHify 
objects  of  legislation  was,  of  course,  not 
without  limitation,  it  was  said  "necesaailly 
this  power  must  hare  a  wide  range  of  dis- 
eretion."  After  referring  to  Tarlons  ded- 
■kna  of  this  court.  It  waa  obBmred : 

'^■sre  Is  therefore  no  precise  ^^lloatlon 


ol  the  rule  of  leaaonablemess  of  classlfieatiou, 
and  the  rule  of  equally  permits  many  prao- 
tioal  inequalities.  And  neosesarilj  so.  In 
a  claaaification  for  governmental  purposes 
there  cannot  be  an  exact  exclusion  or  incln* 
aion  of  persons  and  things." 

Again  considering  the  subject  In  Orisnt 
Ins.  Co.  V.  Dsggs,  172  U.  B.  667,  43  L.  ed. 
662,  10  Sup.  Ct.  Bep.  E81,  it  was  reiterated 
that  the  l^stature  of  a  state  has  necessarily 
a  wide  range  of  discretion  in  distinguishin^t 
selecting,  and  classi^ng,  and  it  was  de- 
clared that  it  was  sufSoient  to  satisfy  the 
demand  of  the  Constitution  if  a  elasaiSca- 
tion  was  practical,  and  not  palpably  arbi- 

In  Minnesota  Iron  Co.  v.  Kline,  199  U.  8. 
SS3,  60  L.  ed.  32Z,  20  Sup.  Ct.  Bep.  169,  a 
statute  of  Minnesota,  providing  that  the  lia- 
bility of  railroad  companies  for  damage*  to 
employees  should  not  be  diminished  liy  rem* 
son  of  accident  occurring  through  the  negli- 
gence of  fellow  servants,  was  held  not  to  dis- 
criminate against  any  class  of  railroads, 
or  to  deny  the  equal  protection  of  the  laws 
because  of  a  proviso  which  excepted  em- 
ployees engaged  in  construction  of  new  and 
unopened  railroads.  In  the  course  of  the 
opinion  the  oourt  said  (p.  698} :  "The  whole 
COBS  is  put  on  the  proviso,  snd  the  argument 
with  regard  to  that  is  merely  one  of  the 
many  attempts  to  impart  an  overmathe- 
matical  nicety  to  the  prohibitions  of  tba 
14th  Amendment"  These  principles  were 
again  applied  in  Martin  v.  Pitteburg  4 
L.  E.  B.  Co.  203  U.  8.  284,  61  L.  ed.  184,  27 
Sup.  Ct.  Rep.  100,  8  A.  &  E.  Ann.  Ca«.  87,  « 
and  the  doctrines  were  also  fully'consld-  • 
ered  and  reiterated  at  this  term  In  South* 
western  Oil  Co.  v.  Texas,  217  U.  S.  114,  64 
U  ed.  — ,30  Sup.  Ot.  Rep.  490. 

And  coming  lo  consider  the  concrete  appli- 
cation made  of  these  general  principlM  in 
the  deeisions  of  this  oourt  which  have  con- 
strnad  the  statute  here  in  question,  and  stat- 
utes of  the  same  general  eharaotor  enacted  In 
states  other  than  Indiana,  we  think,  when 
rightly  analyzed,  it  will  appear  that  thsf 
are  decisive  against  the  contention  now 
made.  It  is  true  that  in  the  Tullia  Caae, 
which  cama  here  on  certiflcste,  the  nature 
and  ehameter  of  the  work  of  the  railroad 
employee  who  waa  injured  was  not  stated, 
and  that  referenoi  in  the  course  of  the  opin- 
ion was  made  to  some  state  eases,  limiting 
the  right  to  classify  to  employees  engaged  in 
the  movement  of  trains.  But  that  It  waa 
not  the  intention  ot  tiie  court  to  theretq'  In- 
timate that  a  classification,  if  not  so  re- 
stricted, would  be  repugnant  to  the  equal 
proteotlDn  clause  of  the  14th  Amendmanti 
will  be  msde  clear  by  observing  that  the 
ivevioui  case  of  Chicago,  K  1  W.  R.  Co.  t. 
Pontln^  167  V.  B.  209,  S9  L.  ad.  87S,  IS 
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Buf.  CL  Eep.  fiSS,  w«a  dtad  approrlnglj, 
in  wMcb,  tijider  a  itfttnte  of  Kuwu  dusifj- 
ing  luilroad  emploTeea,  raeovtitj  waa  ml- 
lowed  to  %  bridge  cArpentar  emplojed  by  the 
nilrmd  compdiiy,  who  wa«  injured  vhile  at- 
tempting to  load  timber  on  a  car.  And  in 
tha  opiaion  in  the  Pontiiu  oaaa  then  wu 
«pproTing1j  cited  a  dedaion  of  the  court  of 
appeal*  of  tha  eighth  circuit  <Chicago,  R.  I. 
ft  P.  E.  Co.  T.  SUhley,  11  C.  C.  A.  88,  27 
U.  S.  App.  157,  62  Fed.  362),  wherein  It 
jraa  held  that,  under  the  tame  statute,  an 
MDploTee  injured  in  a  roundhouEe  while  en- 
gaged in  lifting  a  driving  rod  for  att&ch- 
meat  to  a  new  engine  could  recoTer  b;  vir- 
tue of  the  statute.  All  this  is  made  plainer 
by  the  ruling  in  St  I«uii  Uerchauta'  Bridge 
Terminal  R.  Co.  v.  CaUshan,  194  U.  B.  62S, 
48  L.  ed.  1157,  24  Sup.  Ct  Rep.  857,  where, 
upon  the  authoritj  of  the  Tullii  CAse,  the 
«ourt  affirmed  a  judgment  of  the  supreme 
'«ourt  of  MissDUTi,  vbich  held  that  recovery 
might  be  had  by  a  section  hand  npon  a  rail- 
i>  load,  who,  while  engaged  in  warning  paasers- 
P  fay  in  a  *treet*beneath  an  overhead  bridge, 
waa  struck  by  a  tie  thrown  from  the  stme- 
tore. 

While,  as  we  have  previously  said,  it  is 
true  there  are  state  decisions  dealing  with 
•tatutes  classifying  railroad  employee*  sus- 
taining the  reatrieted  power  to  claasify  which 
i*  hare  Insisted  upon,  we  do  not  Uiink  It 
is  neoe**aTy  to  review  them  or  to  notice 
those  tending  to  the  contrary.  They  are  re- 
ferred to  in  the  opinions  rendered  in  the 
oonrt  below.  Nor  do  we  think  our  du^  in 
this  respect  is  enlarged  because,  since  the 
judgment  below  was  rendered,  tlie  court  of 
last  resort  in  Indiana  (IndlanapoU*  Trao- 
tiim  Co.  V.  Kinney,  171  Ind.  612,  —  L.R.A. 
(N.S.)  — ,  85  N.  E.  9S4,  and  Cleveland,  C. 
O.  ft  St.  L.  R.  Co.  v.  Fotand,  decided  April 
SO,  ISIO,  01  N.  E.  694]  ha*,  upon  the  theory 
that  it  was  necessary  to  save  the  statute  in 
question  from  being  declared  repugnant  to 
the  equality  clause  of  Ote  state  Constitution 
and  the  14th  Amendment,  nneqnivocally  held 
that  the  statute  must  be  construed  a*  re- 
stricted to  employees  engaged  In  train  serv- 
loe. 

AJBrmed.  _ 
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HORACE  RANDALL  8I8TASB. 

DivoBCB  (I  3Sl*y~3vDaiai!iT—Tvu,  Faith 
AAD  Gnutrr— AiiuoHT. 
1.  A  decree  for  the  futnrs  payment  of 
Alimony  is,  as  to  instalments  past  due  and 
unpaid,  within  the  protection  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution, provided  that  no  modification  of 


tha  decree  was  made  prior  to  the  maturity 
of  such  instalment*,  unless  by  tha  law  <h 
the  state  in  whleh  the  deorea  was  rendered 
its  anforeemant  is  ao  completely  within  tha 
discretion  of  the  court*  of  that  stata  that 
they  may  annul  or  modifv  the  decree,  even 
as  to  overdue  and  unsatisfied  instalment*. 

Sd.  Note.— ror  oUer  cum.  see  Dlvoros.  Osnt 
_    1  HI;    Dec  Dig.  I  tIL*I 

DivoBOB  (I  S31*)— JuDOUurr— Fnix  Faith 

AlID    CUDIT— AliIHOKT. 

2.  Decrees  of  the  New  York  eourts  for 
the  future  payment  of  alimony  are  not  sub* 
ject  to  annulment  or  modification  by  those 
courts  as  to  overdue  and  unsatisfied  in* 
stalments,  so  as  to  deprive  such  decrees  of 
the  protection,  as  to  psst-due  and  unpaid 
instalments,  of  the  full  faith  and  crMlit 
clause  of  the  Federal  Constitution. 

end.  Note.— For  otbar  eaSBS.  so*  Dlrorce,  Cent. 
.  ]  Ml;    Dec   Die  ]  SSI^ 
JUDOMKNT    (I   815*)— FOBBIGN    JiTDaUEIlT— 

Full  Faith  and  Cbbdit. 

3.  A  judgment  enforceable  in  the  atata 
where  rendered  must  be  given  efTeet  in  an- 
other state,  under  the  full  faith  and  credit 
clause  irf  the  Federal  Constitution,  al- 
though ths  modes  of  procedure  to  enforce 
its  collection  may  not  be  the  same  Is  both 
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IH  ERROR  to  the  Supreme  Court  of 
Errors  of  the  State  of  Connecticut  to 
review  a  judgment  which  reversed  a  judg- 
ment of  the  Superior  Court  of  New  Lon- 
don County,  in  that  state,  for  the  recovery 
of  overdue  and  unsatisfied  instalments  of 
alimony  under  a  decree  of  tha  Supreme 
Court  of  the  state  of  New  York.  Reveraad 
and  remanded  for  further  proceedings. 

See  same  case  below,  80  Conn.  1,  — 
L.RA.(N.S.)  — ,  126  Am.  St.  Rep.  102,  W 
Atl.  772. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Robert  Goeller  and  Bonjunta 
Slade  for  plaintiff  in  error. 

Mr.  Wtlllkm  J.  Bremun  for  defendant 
in  error. 

*Mr.  Juatlee  'Wbite  delivered  the  opfnlon  • 
of  the  court: 

In  1899,  by  a  judgment  of  the  supreme 
court  of  the  state  of  New  York,  the  plaintiff 
in  error  was  granted  a  separation  from  bed 
and  board  from  her  husband,  the  defendant 
in  error,  and  he  was  ordered  to  pay  her 
weekly  the  sum  of  922.S0  for  the  support 
of  herself  and  the  maintenance  and  adn- 
cation  of  a  minor  child.  The  judgment 
omitting  title,  is  copied  in  the  margin.f 
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*  *Ia  J11I7,  1D04,  ftt  wUeli  ttmt  none  of  the 
iiwtoliiienta  of  klimtHqr  had  been  p«id,  the 
wife  MnuuenMd  thla  eetlon  In  the  mperior 
eourt  □!  New  London  count?,  Conueotioiit, 
to  ntant  tha  unoiint  then  in  arraan  of  the 
decreed  alimony.  Tbe  oauie  wai  pnt  at 
luue  and  waa  heard  bj  the  court.  At  atated 
by  the  trial  judge.  In  a  "flnding"  by  him 
made:  "Hie  defendant  made  the  following 
claims  of  law  aa  to  the  judgment  to  be  rea- 
dered  in  thia  action: 
r  '"(a)  That  the  judgment  rendered  by  tbe 
mpreme  court  of  the  itate  of  New  Yoric,  in 
requiring  the  future  payment  of  122.60  per 
week,  did  not  constitute  a  flnal  Judgment 
for  a  fixed  sum  of  money,  which  ia  enforce- 
able and  collectible  in  tiiia  action. 

"(b)  That  taid  judgment,  being  aubjeet 
to  modi&cation  by  the  court  which  granted 
it,  la  not  a  Judgment  which  tbe  courta  of 
thia  atate  will  enforc*. 

"(e)  That  the  requirement  that  said 
snms  of  money  ahould  be  paid  aa  aforesaid 
doea  not  constitute  a  debt  or  obligation 
from  the  defendant  to  the  plaintiff  which 
«an  be  enforced  In  this  action. 

"(d)  That  said  Judgment  requiring  the 
mid  weekly  paymente  cannot  be  enforced  in 
any  other  way  than  according  to  the  pro- 
eednre  prescribed  in  the  statutes  of  the 
stats  of  New  York,  and  cannot  be  enforced 
in  this  action. 

"(e)  That  the  judgment  which  la  sought 
to  be  enforced  in  this  action  is  not  a  final 
Judgmoit,  entitled  to  full  faith  and  credit 
In  this  state  by  virtue  of  the  prorisions  of 
the  Constitution  of  the  United  States. 

"(f)  That  the  judgment  which  is  sought 
to  be  enforced  In  this  action  will  not  be  en- 
fotced  by  the  courts  of  tbia  stata  through 


"(g)  Tliat  Um  facta  will  not  mpport  • 
judgment  for  the  plaintiff." 

The  court,  however,  adjudged  In  favor  <tf 
tbe  plaintiff,  and  awarded  her  the  sum  of 
$6,805,  the  arreaia  of  alimony  at  the  com* 
mencement  of  the  action. 

On  appeal,  the  supreme  court  of  error* 
(80  Conn.  J,  —  L.RJ„(N.S.)  — ,  125  Am. 
St  Bep.  102,  es  Atl.  772)  reversed  tbe  judg- 
ment and  remanded  tbe  cause  "for  the  ren- 
dition of  judgment  in  favor  of  the  defend- 
ant;" and  such  a  Judgment,  the  record  dia- 
cloBCE,  waa  subsequently  entered  by  the  triat 
Dourt.    This  writ  of  error  waa  prosecuted. 

The  aupreme  court  of  errors  of  Connecti- 
cut reached  the  coneluaion  that  the  power  9 
conferred  upon  a  New  Yorl^court  to  modify  - 
a  decree  for  alimony  by  it  rendered  extended 
to  overdue  and  unoatisfied  instalmenta  a* 
well  as  those  to  accrue  in  the  future;  that 
hence  decrees  for  future  alimony,  even  aa 
to  instalments  aft«r  they  had  become 
past  due,  did  not  constitute  debts  of  record, 
and  were  not  subject  to  be  collected  by 
execution,  but  could  only  be  enforced  by  tbe 
special  remedies  provided  in  the  law,  and 
were  not  suaceptible  of  being  made  the  basic 
of  Judgments  in  the  atate  of  Hew  Yoric  ia 
another  court  than  tbe  one  in  which  tbe 
decree  for  alimony  had  been  made.  Guided 
bj  tbe  interpretation  thus  given  to  tha 
New  York  law,  and  the  character  of  the- 
decree  for  future  alimony  which  was  based 
thereon,  it  was  decided  that  the  New  York 
judgment  for  alimony  which  was  sought  t» 
be  enforced,  even  although  tbe  instalmenta 
sued  for  wen  all  past  du^  waa  not  a  flnal 
judgment,  which  it  was  tbe  duty  of  Otm 
courts  of  Connecticut  to  cmforee  in  and  by 
virtue  of  the  full  faith  and  credit  clause  of 
tbe     Constitution     of    the    United    SUtea, 


fendant  personally,     .     .  now   on   mo- 

tion of  .  .  .  attorneys  for  the  plaintiff, 
it  la 

Ordered,  adjudged,  and  decreed  tbat  the 
plijntiff  be,  and  she  hereby  is,  forever  sep- 
arated from  the  defendant,  and  from  the 
bed  and  board  of  said  defendant,  on  the 
ground  of  nonsupport  and  cruel  and  inhu- 
man treatment  by  tbe  defendant    And  it  is 

Further  ordered,  adjudged,  and  decreed 
that  frron  and  after  the  entry  of  this  de- 
ereo  the  defendant,  Horace  Randall  Sistare, 


)  the  maintenance  and  education  of 
ace  Von  Ellert  Sistare,  the  minor  child  of 
the  plaintiff  and  defendant,  the  sum  of  twen- 
ty-two and  GO-IOD  dotlara  ($22.60)  per  week, 
such  sum  to  be  paid  into  the  hands  of  her 
attom^s  of  record  in  this  action  on  each 
and  every  Idonday.     And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 
M>le  ears,  enstody,  control,  and  education 
tt  Mid  minor  child,  Horace  Yon  Ellert  Sis- 
%u%  k  haraby  awardtd  to  tha  plaintiff,  and  < 


tbe  defendant,  upon  oomplying  fully  witk 
each  and  all  of  the  directions  of  Uie  de- 
cree herein,  and  not  otherwise,  and  during 
his  good  behavior,  shall,  until  tbe  furttier 
order  of  this  court,  be  permitted  to  ■■• 
said  child  for  the  space  of  two  hours,  be- 
tween the  hours  of  10  and  12  o'clock  in  the 
forenoon  on  Wednesdays  and  Saturdays,  ex- 
cepting Wednesdays  and  Saturdavs  daring 
the  months  of  July,  August,  and  Septem- 
ber of  each  year.     And  it  is  further 

Ordered,  adjudged,  and  decreed  that  costa 
are  hereby  awarded  to  tbe  plaintiff  against 
the  defendant  taxed  at  tbe  sum  of  one  hun- 
dred and  seventeen  and  S7-100  dollars 
($117.87),  and  that  the  plaintiff  do  recover 
said  costs  from  Uis  defendant  and  have 
execution  therefor.    And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 


Judgment  as  may  be  neoeaaary  for  Its  am* 
OToemant  and  lor  tbe  protoMlon  and  tnr 
f orocancait  of  her  ri^ts  ia  tbe  p       ' 
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While  the  ruling  of  tlie  conrt  was,  of  ooutm, 
primarily  baBcd  upon  the  interpretation  at 
the  New  York  law,  the  nltimata  ruling  •■ 
to  the  inapplicability  of  Uie  full  latth  and 
credit  clauM  of  the  Conatitntioii  w*a  ex- 
pressly rested  upon  the  decision  of  this 
court  in  Lynde  t.  Lynde,  181  U.  3.  1S7,  4G 
li.  ed.  814,  21  Sup.  CL  Rep.  SGG. 

To  BUBtsin  her  contention  that  the  actim 
of  the  court  below  wa>  in  conflict  with  the 
du^  imposed  upon  it  by  the  full  faith  and 
credit  cUuae,  the  plaintiff  in  error,  by  her 
•Mignmenta,  in  efTeot  ehallengei  the  cor- 
rectneM  of  all  the  propoiitioni  upon  which 
the  court  below  rested  its  action,  and  vir- 
tually the  defendant  in  error  talus  issue  in 
argument  as  to  these  oontentione.  In  dis- 
posing of  the  oontroTersy,  however,  we  shall 
not  follow  the  sequence  of  the  various  as- 
signments of  error,  or  consider  all  the  forms 
of  statement  in  which  the  oontentione  of 
the  parties  are  pressed  in  argument,  but 
eoms  at  once  to  two  fundamental  questions 

*  which,  being  determined,  will  dispose  of  all 

•  tbe*issue8  in  the  ease.  Those  inquiries  are: 
1st.  Where  a  court  of  one  state  has  decreed 
the  future  payment  of  alimony,  and  when 
an  instalment  or  instalments  of  the  alimony 
so  dfloreed  have  become  due  and  payable  and 
are  unpaid,  is  such  a  judgment  as  to  accrued 
and  paat-due  alimony  ordinarily  embraced 
within  the  scope  of  the  full  faith  and  credit 
olauM  ol  the  Conatttution  of  the  United 
Btates  so  as  to  impose  the  constitutional 
duty  upon  the  court  of  another  state  to  give 
effect  to  such  judgmentt  2d.  If,  as  a  gen- 
eral rule,  the  full  faith  and  credit  clause 
does  apply  to  such  judgments,  is  the  partic- 
ular judgment  under  review  exceptionally 
taken  out  of  that  rule  by  virtue  of  the  na- 
ture and  character  of  the  judgment,  as  de- 
termined by  the  law  ot  the  state  of  New 
York,  in  and  by  virtue  ot  which  it  was  ren- 
dered! We  shall  sepaiatdy  consider  the 
questions. 

First.  The  application,  as  a  general  ruZe, 
o/  th4  futt  faith  and  oredit  clause  to  jvdg- 
ments   for   altmotty   am   to   paat-due  inslol- 

An  extended  analysis  of  the  principles  in- 
volved in  the  solution  of  this  proposition 
is  not  called  tor,  since  snbetantially  the  eou- 
tentions  of  the  parties  are  based  upon  their 
divergent  conceptions  ot  two  prior  decisions 
of  this  court  (Barber  v.  Barber,  21  Haw. 
082,  la  L.  ed.  22S,  and  lynde  v.  Lynde, 
supra),  and  an  analysis  of  those  cases  will 
therefore  suffice.  For  the  plaintiff  in  error 
it  is  insisted  that  the  ease  of  Barber  v.  Bar- 
ber oondusively  determines  that  past-due 
insbUmenti  o(  a  judgmmt  for  future  ali- 
mony, rendered  in  one  state,  are  within  the 
prstootiOB  of  tbe  full  Mtb  and  credit 
olaaaa,  whih  tba  dafandant  in  error  nrgea 


that  the  oontraiy  la  established  by  the  rul- 
ing in  Lynde  t.  Lynde,  and  that  If  tbrn  Bar' 
ber  Case  has  the  meaning  attributed  to  it 
liy  the  plaintiff  in  error,  that  eaae  must  be 
considered  as  having'  been  onrmled  1^ 
Lynde  v.  lynde. 

Substantially  the  controversy  in  Barber  n 
V.  Barber  was'this:  In  the  year  1847,  the  • 
court  of  chancery  of  New  Yoife  granted 
Euldah  B.  Barber  a  separation  from  Hiram 
Barber,  and  directed  the  payment  of  all* 
mony  in  quarterly  iostalmenta.  Although 
the  separation  was  decreed  to  be  forever, 
the  power  to  modify  was  reserved  by  a  pro- 
vision that  the  parties  might  at  any  tima 
thereafter,  by  their  joint  petition,  apply  to 
the  court  to  have  the  decree  modified  or  dli^ 
charged.  It  was  provided  that  unpaid  in- 
stalments of  alimony  Bhould|  bear  interest 
"and  that  execution  might  issue  therefor 
tottes  qttotiee."  The  husband  failed  to  pay 
any  of  the  alimony,  and  removed  to  Wi^ 
cousin,  where  he  procured  an  absolute  dl* 
vorce.  Subsequently  an  action  ^ras  brought 
by  Mrs-  Barber  upon  the  eonunon-Iaw  aids 
of  the  district  court  of  the  United  State* 
in  the  territory  of  Wisconsin,  to  reeov- 
er  the  arrears  of  alimony,  but  relief 
was  denied  "for  the  reason  that  the 
remedy  for  the  recovery  of  alimony  was 
In  a  court  of  chanceiy,  and  not  at  law.* 
A  suit  in  equity  to  recover  the  overdue  ali- 
mony was  then  commenced  by  Hrs.  Barber, 
Wisconsin  having  been  admitted  Into  the 
Union,  in  the  district  court  of  the  United 
States  for  the  district  of  Wisconsin.  Among 
other  things,  it  was  urged  in  a  demurrer 
by  the  respondent,  aa  a  reaaon  why  the  ro- 
lief  should  be  denied,  "that  the  relief  sought 
could  only  be  had  in  the  court  of  chanceiy 
tor  the  state  of  New  York,  and  that  it  did 
not  appear  that  the  complainants  had  ex- 
hausted the  remedy  which  they  had  in  New 
York."  The  proceedings  culminated  in  a  de- 
cree In  favor  of  the  complainant  for  the 
amount  of  alimony  in  arrears  at  the  com- 
mencement of  the  suit,  and  the  eaae  wu 
then  brought  to  this  court  and  the  questions 
arising  were  disposed  ot  in  a  careful  and 
elaborate  opinion.  The  decree  was  affirmed. 
In  the  courae  of  the  opinion  it  was  declared, 
among  other  things,  that  courts  of  equity 
possessed  jurisdiction  to  interfere  to  prevent 
the  decree  of  the  court  of  another  >t«ite  from 
being  defeated  by  fraud,  and  reference  ms  m 
made  to  English  decisions* asserting  the* 
power  of  chancery  to  compel  the  payment 
of  overdue  alimony.  Considering  the  nature 
and  character  of  a  decree  ot  aeparatlon  and 
for  alimony,  and  the  operation  and  effect 
npon  such  a  decree  as  to  past-due  instsl- 
menta  ot  the  full  faith  and  credit  elana% 
it  was  said  (p.  SDl); 

"Thn  partiea  to  a  e 
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for  klimoDj  ftn  ma  mnoli  bound  bj  •  daeraa 
for  both,  wbleh  bu  btto  glwa  bj  od«  of 
oar  *tat«  oonrta  hmTing  Jnrltdletion  of  the 
Mibject-matter  uii  over  the  pErtiea,  m  the 
Mine  parties  would  be  If  the  deerea  had  been 
giTsn  in  the  eccIeilaBtical  courta  of  EngUnd. 
Tbe  decree  ia  both  !■  a  judgment  ot  raoord, 
and  will  be  received  aa  inch  bj  other  eourti. 
And  auch  a  Judgment  or  decree,  rendered  in 
vaj  itate  of  the  United  States,  the  eonrt 
having  jnrlidietion,  will  be  carried  into 
Judgment  in  anr  other  state,  to  have  there 
tbe  aame  binding  force  that  it  hat  in  tbe 
state  in  which  it  was  origlnallj  giTen," 

And,  again,  detennining  the  affect  of  > 
decree  for  fntnre  alimony,  the  court  ez- 
prewly  declared  (p.  BBS):  "Alimony  de- 
ereed  to  a  wife  in  a  divoree  of  aeparation 
from  bed  and  board  i>  aa  mnch  a  debt  of 
record,  until  tbe  decree  hat  been  recalled, 
a*  any  other  judgment  for  money  is."  And 
It  it,  we  think,  clear  from  the  context  of  the 
•pinion,  that  the  court  held  that  tbe  decree 
bi  favor  of  Mn.  Barber  operated  to  cause 
•a  indobtedneis  to  ariso  in  b«r  favor  at  each 
Inttalment  of  alimony  fell  due,  and  that  a 
power  to  modify,  if  exerted,  could  only  oper- 
ate proapectively. 

The  facta  In  Lynde  y.  I^nde  which  are 
pertinent  to  this  controrerey  are  these: 
A  decree  of  the  court  of  ehanoeiy  of  New 
Jersey  in  favor  of  Mrs.  Lynde  was  rendered 
in  1897  for  the  turn  of  (7,340,  as  alimony 
due  at  the  date  of  the  decree,  with  11,000 
for  eountel  fees,  and  payment  was  directed 
to  bs  made  of  ISO  weekly  frcon  the  data  of 
tba  decree.  An  action  on  this  New  Jersey 
P  daeree  was  bronght  in  May,  189S,  In  the 
>  snpreme  court  of  New  Yorlc,  and 'recovery 
was  allowed  by  tbe  trial  court  for  tbe  ali- 
mony due  at  tbe  date  of  the  New  Jersey 
decree,  with  interest,  counsel  fee,  and  costs, 
and  for  an  additional  amount  representing 
fntnre  alimony,  which  had  aoemed  from 
the  data  of  the  decree  to  the  commencement 
of  the  action  in  New  York.  The  judgment 
also  directed  the  payment  ol  future  ali- 
mony aa  fixed  by  the  New  Jersey  decree, 
and  awarded  certain  remediea  for  the  en- 
forcement of  the  decree  in  accordance  with 
the  relief  which  had  been  awarded  in  the 
New  Jersey  decree.  In  conformity  to  the  law 
of  that  state.  The  judgment  thus  rendered 
by  the  trial  eonrt  in  New  York  was  ulU- 
mately  modified  by  the  court  of  appeals  of 
New  York  by  allowing  the  recovery  only 
«4  tbe  alimony  which  had  been  fixed  in  the 
New  Jersey  decree  as  due  at  ita  date,  with 
interest  and  the  counsel  fee,  and  disallowing 
reoovery  of  the  instalments  of  fnture  ali- 
mony which  had  accrued  when  the  action 
was  Bommeneed  In  Hem  York,  aa  w«U  aa  the 
■Iknrance  in  reapeet  to  alimony  thereafter 
4*  Mone.     la  this   ooort  three  qneaUona 


ware  prsaentsdi  1.  Whether  the  decree  of 
the  New  Jeraay  eonrt  waa  wanting  in  do* 
proeesa  became  of  the  abwnoa  of  notice  to 
tha  defendant;  2,  whether  the  duty  to  en- 
force the  decree  for  alimony  waa  imposed 
upon  the  oourta  of  New  York  by  the  full 
faith  and  credit  clause  of  the  Constitution; 
and,  3,  upon  the  hypothesla  that  the  full 
faith  and  credit  clause  was  applicabla, 
whether  that  clause  required  that  Uie  reme- 
dies afforded  by  the  laws  of  New  Jersey 
should  be  made  available  in  the  state  of 
New  York.  Deoiding  that  the  New  Jersir 
deoiee  was  not  wanting  in  due  proeeas,  tbe 
court  came  to  consider  the  second  and  third 
questions,  and  held  that  In  so  far  as  the 
New  Jersey  decree  related  to  alimony  ac- 
emed  at  tbe  time  it  was  rendered  and  fixed 
by  the  decree  and  the  counsel  fee,  it  was 
entitled  to  be  enforced  In  the  oourta  of  New 
York;  but  that,  in  to  far  aa  it  reUted  to 
future  alimony,  Ita  enforcement  wot  not 
commanded  by  the  full  faith  and  eradit  » 
clause.  No  refaranee*was  made  to  the  eaaa  ■ 
of  Barber  v.  Barber,  the  opinion  briefly  dl»- 
posing  of  the  issue  as  follows  (p.  187) : 
"The  decree  for  the  payment  of  (8,840  was 
for  a  fixed  nun  alrpady  due,  and  the  judg- 
ment of  the  eourt  below  was  properly  re- 
stricted to  that  The  provision  of  the  pay- 
ment for  alimony  in  the  future  was  subject 
to  the  discretion  of  the  court  of  chancery 
of  New  Jersey,  which  might  at  any  time 
alter  It,  and  was  not  a  final  judgment  for  a 
fixed  sum."  These  sentences  were  followed 
by  a  brief  adverse  disposition  of  the  claim 
that  there  was  a  right  to  avail,  for  tbe  en- 
forcement of  the  New  Jersey  decree  In  the 
courts  of  New  York,  of  the  remedies  pecul- 
iar to  the  New  Jersey  law. 

When  these  two  cases  are  considered  to- 
gether we  think  there  is  no  inevitable  and 
necessary  conflict  between  them,  and,  in  anv 
event,  if  there  be,  that  Lynde  v.  Lynde  must 
be  restricted  or  qualified  so  as  to  cause  it 
not  to  overrule  the  decision  in  the  Barber 
Case.  In  the  first  place,  in  the  I^de  Cose 
no  reference  whatever  vrae  made  to  the  prior 
decision,  and  it  cannot  be  said  that  *neb 
decision  was  overlooked,  because  It  was  re- 
ferred to  in  the  opinion  of  the  court  below 
and  was  expressly  cited  and  commented  up- 
on in  the  briefs  of  counsel  submitted  in  the 
I^de  Case.  In  the  second  place,  In  view  of 
the  alaboTate  and  careful  nature  of  the  opin- 
ion in  Barber  v.  Barber,  of  the  long  period 
of  time  which  had  intervened  between  that 
decision  and  the  decision  in  Lynde  v.  I^de, 
and  tbe  foot  which  is  made  manifest  by  de- 
cisions of  tbe  courta  of  last  resort  of  the 
BBverol  states  that  the  rule  laid  down  In  the 
Barber  Case  hod  been  accepted  and  acted 
npoB  by  tbe  eonrt*  of  tbe  statea  generally  aa 
a  final  and  daelaln  SKpoaltion  of  ttta  op«i» 
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tton  uid  Mope  of  th*  foil  faith  uid  andit 
eUuM,  as  applied  to  tbe  anbject  with  wUeh 
tha  oue  deUt,  it  i*  not  to  be  oonoeiTwl  thmt 
It  WM  intended  by  tlie  brief  itatement  In 
the  opinion  in  I^nde  t.  I^nde  to  announce 
D  a  new  and  radical  departure  from  the  let- 
I  tied  rule  of  'constitutional  construction 
which  had  prevailed  for  to  long  a  time. 
And  nothing  in  the  mere  language  need  in 
the  Lynde  Case  would  jiutifj  euch  a,  eon- 
ehulon,  because  the  reasoning  expressed 
in  that  etae  was  based  lolelj  and  exelusiTely 
on  tiie  ground  that  the  portions  of  the  de- 
eree  for  alimonj  which  were  held  to  be  not 
within  the  purview  of  the  full  faith  and 
credit  oUuse  were  not  ao  embraced,  because 
their  enforcement  "was  subject  to  the  dis- 
eretioD  of  the  court  of  chancery  of  New 
Jersey,  which  might  at  any  time  alter  it, 
,  .  ,  "  In  other  words,  the  ruling  was 
a^reialy  based  upon  the  latitude  of  dlacre- 
tlon  which  the  courts  of  New  Jersey  were 
aisumed  to  possess  over  a  decree  for  the 
payment  of  future  alimony.  But  it  is  said 
althou^  this  be  true,  the  decision  in  the 
I^de  Case  must  be  here  controlling  and 
treated  as  overruling  the  Baiter  Case,  since 
H  will  be  found,  upon  examination  of  the 
New  Jers^  law  which  governed  the  New 
Jersey  decree  considered  in  the  Lyude  Case, 
that  such  law  eonterred  no  greater  discre- 
tion upon  the  New  Jersey  court  of  chan- 
oeiy  as  to  the  enforcement  of  past-due  lU' 
■talments  of  future  alimony  than  will  be 
found  to  be  possessed  by  the  New  York 
eourts  as  to  the  decree  here  in  question. 
But  this  Is  aside  from  the  issue  for  decision, 
since  QiB  question  here  is  not  whether  the 
doctrine  expounded  in  the  Lynde  Case  was 
there  misapplied  as  a  result  of  a  misconcep- 
tion of  the  New  Jersey  law,  but  what  was 
the  doctrine  which  the  case  announced. 
And,  answering  that  question,  not  only  by 
the  light  of  reason,  but  by  the  authoritative 
force  of  the  ruling  in  the  Barber  Case, 
which  had  prevailed  for  so  many  years,  and 
by  the  reasoning  expressed  in  the  Lynde 
Case,  we  think  the  eonclusion  is  inevitable 
that  the  Lyude  Case  cannot  be  held  to  have 
overruled  the  Barber  Case,  and  therefore 
that  the  two  cases  must  be  interpreted  in 
harmony,  one  with  the  other,  and  that  on 
BO  doing  it  results:  First,  that,  generally 
speaking,  where  a  decree  is  rendered  for 
'  alimony  and  is  made  payable  In  future  in- 
>  atalments,*tbe  right  to  such  instalments  I>e- 
oomes  absolute  and  vested  upon  becoming 
due,  and  ie  therefore  protected  by  the  full 
faitj)  and  credit  clause,  provided  no  modifi' 
eatlon  of  the  decree  bos  been  made  prior 
to  the  maturi^  of  the  instalments,  since,  as 
deetared  in  the  Barber  Caae^  "alimony  da- 
snad  to  a  wife  in  a  divorea  of  aeparatlon 
bam  bad  and  board  la  aa  nmcli  a  debt  of 


necvd,  until  the  deeraa  has  bam  raeallad,  a* 
any  other  Judgment  for  mon^  is."  Saeond, 
that  this  general  rule,  however,  does  not 
obtain  where,  by  the  law  of  the  state  i» 
which  a  Judgment  ffH"  future  alimony  la 
rendered,  tha  right  to  dvnand  and  receive 
such  future  alimony  la  dlseretionary  with 
tha  «ourt  which  rendered  the  decree,  to  such 
an  extent  that  no  absolute  or  vested  right 
attaches  to  receive  the  instalments  ordered 
by  the  decree  to  be  paid,  even  altbou^  no 
application  to  annul  or  modify  the  decret  In 
respect  to  alimony  had  been  mads  prior  to 
the  instalments  becoming  due. 

It  follows,  therefore,  from  the  statement 
which  we  have  made  of  the  ease,  that  the 
New  Yorii  judgment  which  was  relied  upon 
came  within  the  general  rule,  and,  therefore, 
tliat  the  actios  of  the  supreme  eourt  of  er- 
rors of  Connecticut  in  refusing  to  enforce  It 
was  in  conflict  witli  the  full  faith  and  cred- 
it olause,  unless  it  be,  as  a  result  ot  the  law 
of  the  state  of  New  York,  the  judgment  lor 
future  alimony  in  that  state,  «*«n  as  to- 
past- due  instalments,  was  so  eompletely 
within  the  discretion  of  the  courts  of  that 
state  as  to  bring  it  within  the  exceptional 
rule  embodied  in  the  second  proposition. 
A  consideration  of  this  subject  brings  us  to 
an  Investigation  ot  the  aecond  fuestjoiv 
which  wa  have  previously  stated. 

Second.  The  flnaUtf  of  the  Vm*  Tor* 
judgment  u  to  past-dut  mstolment*  for  fu- 
ture alimong  under  the  law  of  tht  »tat»  of 
Nea  Tork, 

The  conception  of  the  statute  law  of  the 
state  of  New  York  and  ot  the  decisions  ot  « 
the  courts  of  that  state,*  interpreting  that  7 
law,  which  led  the  supreme  eourt  ot  erroia 
of  Connecticut  to  conclude  that  the  enforce- 
ment of  the  judgment  before  it  was  so  com- 
pletely subject  to  the  discretion  of  the  oourt 
which  had  rendered  it  as  not  to  entitle  it 
to  enforcement  in  virtue  of  the  full  faith 
and  credit  clause,  was  thus  stated  in  Ita 

"The  nature,  operation,  and  effect,  witUn 
the  state  of  New  York,  of  ordere  like  that 
in  question,  directing  payments  in  futuro 
to  a  wife  by  a  husband  living  In  judicial 
separation,  and  passed  in  1899,  pursuant  to 
the  then  provisions  ot  statute,  have  been 
well  settled  by  the  repeated  decisions  of  the 
courts  of  that  jurisdiction.  They  have  been 
declared  to  be  tentative  provisions,  which  re- 
main at  all  times  within  the  control  of  the 
court  issuing  them,  and  subject  at  any  time 
to  modiSeation  or  annulment.  Tonjes  t. 
Tonjea,  14  App.  Div.  M2,  43  N.  Y.  Supp.  941. 
The  right  of  modification  or  annulment 
which  ia  thus  reserved  to  the  eourt  is  on* 
whi<A  extendi  to  orcrdtia  and  unsatisflad 
payntenia  aa  wcfl  aa  ta  those  whleli  wmf 
ooente  In  tha  tutva.    Sibley  r.  OU^,  W 
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A^.  Dfr.  SS2,  73  N.  T.  Snpp.  244;  GoodMll 
V.  Ooodtell,  »4  App.  DiT.  443,  BS  N.  T.  Snpp. 
ISl;  Kirklf;  r.  Kiralfy,  36  Miao.  407,  73  N. 
T.  Supp.  70Bj  Wctmon  t.  Wetmora,  34 
MiMS.  040,  70  N.  Y.  Supp.  004.  The  Mnount 
AW&rd«d  'doe«  Dot  Bxiit  u  a  debt  in  fftvor 
of  the  wife  ag&inft  the  hiubuid,  In  the 
MUM  of  iadebtednew  •*  generally  under- 
•tood.'  Tonjee  t.  Tonjee,  lupra.  The  order 
!•  itot  one  'vhiah  eimply  directa  the  pajr- 
niMit  of  a  nun  of  money,'  and  not  inch  an 
one  aa  can  have  anforeonent  by  eseoution. 
Weber  t.  'V/tbei,  93  App.  Dir.  140,  152,  87 
N.  ¥.  Supp.  619.  The  apeeial  remediei  pro- 
vided in  JS  1772  and  1773  for  the  enforce- 
ment of  the  orders  are  eselnaiTe.  Weber  t. 
Weber,  enpra;  Branth  t.  Brauth,  20  N.  Y. 
<%r.  Proe.  Rep.  33,  13  N.  Y.  Supp.  380.  Ho 
Judgment  in  another  court  can  be  entered 
upon  them.    Branth  t.  Branth,  aupra." 

But  we  are  unable  to  assent  to  the  tIcv 
thua  taken  ol  the  atatute  law  of  New  Yorft, 
or  to  concede  the  eorreetneaa  of  the  effect 
attributed  by  the  court  to  the  New  York  de- 

B  alaiMis  which  were  referred  to. 

>  *The  provisions  of  the  Code  of  Civil  Fro- 
oedura  of  New  Yorlc,  pertinent  to  be  con- 
riderad  In  determining  the  acope  and  effcet 
vt  jndgmenta  for  separation  and  alimony 
rendered  by  the  courts  of  New  York,  are 
•opted  tn  the  margin.! 


*In  eonalderitig  the  meaning  <rf  tbaM  pro-  * 
vieiona,  it  must  b*  boma  in  mind  that  the 
•ettlad  rule  In  New  York  Is  that  the  oourta 
of  that  atate  have  mly  the  Juriadictlon  over 
the  subject  of  divorce,  separation,  and  ali- 
mony conferred  by  atatut^  and  that  the 
authority  to  modify  or  amend  a  judgment 
awarding  divoroa  and  alimony  must  be 
found  in  the  statute  or  it  doea  not  eziat. 
Ericenbrach  v.  Erkenbrach,  Oe  N.  Y.  460, 
463;  Livingaton  v.  Livingston,  173  N.  Y. 
377,  61  LJLA.  800,  S3  Am.  St.  Hap.  600, 
06  N.  K  123.  H 

•Other  than  the  provialon  in  |  1767,  an-  ? 
thoriiing  the  revocation  of  a  Judgment  for 
separation  upon  the  Joint  application  of  the 
parties,  the  power  of  the  court  to  varjr  or 
modity  a  judgment  for  alimony,  if  it  nciited 
in  13S9,  was  to  be  found  in  j  1771.    It  !■  " 
certain  that  authority  isthere  pven  to  the  • 
courts  of  New  York  to  modify  or  vary  a 
decree  for  alimony  by  the  foUowii^i 

"The  court  may,  by  order,  upon  the  appU- 
cation  of  either  party  to  the  action,  after 
due  notice  to  the  other,  to  be  given  in  such 
manner  aa  tlie  court  shall  preacrfbe,  at  any 
time  after  flnal  judgment,  vary  or  modify 
such  direetiona.  But  no  caoh  application 
shall  be  made  by  a  defendant  unless  leave  to 
make  the  same  ahall  have  been  previously 
granted  by  tia  court  by  order  made  upon 


tProviaiona  of  N.  Y.  Coda  of  avil  Procedure 
in  force  in  1890. 

Bee  1762.  For  what  causes  action  roar  be 
m^utained. — In  either  of  the  easea  apecifled 
1b  the  next  section,  an  action  may  be  main- 
tained by  a  husband  or  wife  against  the 
«ther  parfy  to  the  marriage,  to  procure  a 
Judgment  eeparating  the  parties  from  bed 
ana  board  forever,  or  for  a  limited  time, 
for  either  of  the  fallowing  causea: 

1.  The  cruel  and  inhuman  treatment  of 
ihe  plaintiff  t^  the  defendant. 

£.  Such  oonduct  on  the  part  of  the  de- 
fendant towards  the  plaint"  " 

dar  it  unsafe  and  impropei 
to  eohabit  with  the  latter. 

3.  The  abandMiment  of  the  plaintiff  by 
the  defendant 

4.  Where  the  wife  la  plaintiff,  the  u^lect 
or  lafosal  of  the  defendant  to  provide  for 

See.  1763.  Id. ;  In  what  eaaes.— fiuch  an 
«otion  may  be  maintained  in  either  of  the 
following  cases : 

1.  Where  both  partiea  are  realdenta  of 
tte  atata  when  the  action  ia  commenced. 

2.  Where  the  parties  were  married  within 
tte  atata  and  the  plaintiff  la  a  resident 
thereof  when  the  action  '"     " 


«(  the  etat^  and  have  oontinued 
realdeats  thereof  at  leaat  mm  year,  and  tite 
•UintMr  ta  ■udi  a  raridant  when  Qw  aeUai 
li  eoMMBSBced. 

tm.  net.  Bvppor^  malntenaaea,  ate,  of 


wife  and  children. — Where  the  action  la 
brought  by  the  wife,  the  court  may.  In  the 
flnal  Judgment  of  separation,  ^ve  aueh  dl- 
rectiona  aa  the  nature  and  circumstancea 
of  the  case  rcquireu     In  particular,  it  may 


children  of  the  marriage  and  for  the  su^ 

Krt  of  the  plaintiff,  aa  Justice  requires, 
vlng  r^ard  to  the  circumstances  of  the 
respective  partiea,  and  the  eourt  may,  la 
EucD  an  action,  render  a  judgment  eom^al- 
ling  the  defendant  to  make  the  provision 
apecifled  in  tiiii  section,  where,  under  the 
circumatances  of  tha  case,  such  a  judgment 
la  proper,  without  rendering  a  judgment 
of  separation. 

Bee  1707.  Judgment  for  separation  may 
be  revoked. — Upon  the  joint  application  of 
the  parties,  accompanied  with  satisfactory 
evldanca  of  their  reeondlation  a  Judgment 
for  a  aeparation  forever,  or  for  a  limited 
period,  rendered  as  prescribed  in  thia  ar- 
ticle, may  be  revoked  at  any  time  by  the 
court  whicdi  rendered  it,  subject  to  such 
reflations  and  restrictlona  as  the  court 
thinks  fit  to  Impose. 

Bee.  176S.  Alimony,  eapwrnea  af  actimi, 
and  costa ;  how  awarded. — -Where  an  action 
is  brought,  as  prescribed  in  either  of  the 
last  two  artielea,  the  court  may,  in  Its  dia- 
eretion,  during  the  pandeni^  thereof,  from 
time  to  time,  make  and  mo^fy  an  order  or 
orders  requiring  tha  InAuaa  ta  pi^  an 
i«m  or  some  of  maiM7  neawary  to  MiabM 
tha  vUs  ta  enny  on  or  dafaad  Uie  aatioM, 
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or  wltluntt  notioc^  u  tha  oonrt,  la  lU  dia- 
oetion,  ma;  deem  proper,  after  preaantation 
to  tbs  oourt  of  Mtlafnctory  proof  that  Jua- 
Uoe  reqairea  aueh  mb  application  ahould  be 
entertained." 

But  it  ie  equallf  oertatn  that  nothing  in 
thia  language  ezpreaaly  give*  power  to  re- 
roke  01  modify  an  instalment  of  alimony 
which  had  accrued  prior  to  the  maldng  of 
an  application  to  vary  or  modify,  and  every 
leaaonable  implication  muat  be  resorted  to 
against  the  existence  of  such  power,  in  the 
abaence  of  dear  language  manifesting  an 
tnteution  to  oonfer  it.  fhe  implication, 
howevsr,  which  arises  from  the  failure  to 
expressly  confer  authority  to  retroactively 
modify  an  allowance  of  alimony  is  fortifled 
by  the  prorisions  which  are  expressed. 
Thus,  the  methods  of  enforcing  payment  of 
the  future  alimony  awarded,  proviaed  by  the 
■tatntc^  all  eontemplate  the  oollection  and 
paying  orer  aa  a  matter  of  right  of  the  in- 

or  to  proTide  suitably  for  the  education 
and  maintenance  of  the  children  of  the  mar- 
riags,  or  for  the  support  of  the  wife,  hav- 
ing regard  to  the  circumstances  of  tiie  re- 
spective parties.  The  final  judgment  in 
such  an  action  may  award  costs  in  favor 
of  or  against  either  party,  and  an  execution 
may  be  issued  for  the  collection  thereof, 
as  in  an  ordinary  ease;  or  the  court  may,  in 
the  Judgment  or  by  an  order  made  at  any 
time,  direct  the  costs  to  be  paid  out  of 
any  property  sequestered  or  otherwise  in 
the  power  of  the  court. 

Sec.  17T1.  Custody  and  maintenance  of 
children  and  support  of  plaintiff. — Where 
an  aotion  is  brought  by  either  husband  or 
wife,  as  prescribed  in  either  of  the  last  two 
articles,  the  court  must,  except  as  otherwise 


of  the  children  of  the  marriage;  and  where 
the  action  is  brought  by  the  wife,  for  the 
■upport  of  the  plaintiff.  The  oaurt  may,  by 
order,  upon  the  application  of  either  party 
to  the  action,  aftOT  due  notice  to  the  other, 
to  Im  given  in  such  manner  as  the  court 
■hall  prescribe,  at  any  time  after  final 
^  Judgment,  annul,  vary,  or  modify  such  di- 
•  reotions.  But  no  such 'application  shall 
be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously 
granted  1^  the  court  by  order  made  upon  or 
without  notice,  as  the  court,  in  its  discretion, 
may  deem  proper  after  presentation  to  ths 
oourt  of  satisfactory  proof  that  Justice  re- 
quires that  such  an  application  should  be 
entertained. 

Sec  1772.  Support,  maintenance,  etc,  of 
wife  and  children.  Sequeatration. — Where 
a  judfpient  rendered,  or  an  order  madev  as 
preaeribed  in  this  u-tieley  or  In  either  of 
the  laat  two  artlclea,  reqnlras  a  husband 


stalments  aa  they  aeenw,  aa  long  aa  the 
judgment  ramains  onmodifiad,  or,  at  laaa^ 
until  application  has  bean  made  or  permis- 
sion  to  make  one  in  pursuance  to  tha  stat- 
ute has  bean  accorded.  And  the  torct  of 
this  auggeation  ia  aaoentuated  when  it  ia 
considered  that  it  waa  not  unusual  in  New 
York  to  resort  to  executiona  as  upon  a 
Judgment  at  Ian  to  enforce  tha  collection 
of  unpaid  instalmenta  of  alimoi^.  Wetmore 
V.  Wetmore,  149  N.  Y.  620,  527,  33  hJLA. 
708,  62  Am.  St  Kep.  752,  44  H.  E.  160. 
Indeed,  as  In  principle,  if  it  be  that  the 
power  to  vary  or  modify  operates  retro- 
actively and  may  affect  past-due  instalments 
BO  as  to  relieve  of  the  obligation  to  pay  a 
such  instalments,*  it  would  follow,  in  the  ■ 
nature  of  things,  that  the  power  would 
exist  to  increase  the  amount  allowed,  it  ia 
additionally  impoauble  to  imply  such  au- 
thority in  the  absence  of  provisiona  plainly 
compelling  to  such  conclusion.    Beyond  all 

to  provide  for  the  education  or  maintenance 
of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  tha  court  may,  in  its 
discretion,  also  direct  him  to  give  reason- 
able security,  in  such  a  manner  and  within 
such  a  time  as  it  thinks  proper,  for  tha 
payment  from  time  to  time  of  the  suma  of 
money  required  for  that  purpose.  If  ha 
fails  to  give  the  security,  or  to  make  any 
payment  required  by  the  terms  of  such  a 
judgment  or  order,  whether  be  has  or  haa 
not  given  security^  therefor,  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay 
by  an  order,  made  as  prescribed  in  B  1769 
of  this  act,   the  court  may  cause  his   pei^ 


and  profits,  and  other  property,  so  sequea 
tered,  may  be,  from  time  to  time,  applied, 
under    the   direction   of   the   court,   to   tha 


payment  of  any  of  the  sums  of  moitey  spai^ 
ifled  in  this  section,  aa  justice  requires. 

See.  1773.  Id,;  when  enforced  by  poniah* 
ment  for  eonWipL — Where  the  husband 
makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  Of 
the  judgment  or  order  directing  the  pay- 
ment thereof,  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  pay- 
ment cannot  be  enforced  by  means  of  tba 
proceedings  prescribed  In  ue  last  section, 
or  by  resorting  to  the  security,  if  any,  giv- 
en as  therein  prescribed,  the  court  may,  in 
its  discretion,  make  an  order  requiring  tha 
husband  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  he  should 
not  M  punished  for  his  failure  to  make  the 
payment;  and  thereupon  proceedings  must 
be  taken  to  punish  him,  as  prescribed  in 
tiUe  third  of  chapter  seventeenth  of  thia 
act.  Such  an  order  to  shoir  cause  may  also 
be  madc^  without  any  previous  aequeatra- 
tion,  or  direction  to  giVe  sacarity,  whata 
the  court  Is  satisfied  thai  th^  would  ba 
ineffectual. 
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tUt,  wh»  It  U  vnOAmi  thM  bo  prart- 
■lon  ii  fooad  looking  fai  Um  np^nunt  by 
Um  wil*  of  any  iiut»linenta  wUeh  Iwd  ban 


irf  a  ntroMUn  nduction  of  ttw  ftBowuM, 
it  would  Mom  tlwt  no  power  to  ntroMtinlj 
modify  waa  Intanded. 

A  brief  ooiiHidantion  of  Uls  atata  of  tha 
law  of  Naw  York  OMiceniliig  the  power  to 
modify  allowanoea  for  alimony  prior  to  the 
anaetmaut  ol  tlie  pronriiHU  aa  to  modiflea- 
tion  in  question,  and  the  ralinga  of  the 
eonrt  of  laat  reaort  of  Kew  Tork  on  tlia 
■nlijeot  of  aueh  power,  wo  think  wOl  earre 
to  fnrthet  eatabliah  the  impoaaibilitj,  in 
reason,  of  supposing  that  the  atatatory  pro- 
Tislons  in  question  oonf  erred  the  broad  and 
aboolate  powor  of  retroaction  aa  to  past-due 
Instalments  of  alimony  whloh  the  court  be- 
low BBSuned  to  exist  Prior  to  1894,  Om 
eonrtaof  New  York  did  not  poaana  the  power 
to  modify  a  judgment  In  the  eaao  either  of 
an  ahoolute  ^vorce  or  of  a  Judicial  separa- 
tion, except  in  respect  to  the  enatody,  ete^ 
of  the  ahlldren  of  the  marriage.  Erkenbraeh 
r.  Erkenbraeh,  96  K.  Y.  466.  In  the  year 
1894,  the  statnte  was  emended  to  permit 
the  eonrt  to  vary  or  modify  the  provision 
for  the  aupport  of  the  wife  upon  her  appli- 
eatloa  alona,  on  nottoa  to  the  husband. 
lAwa  of  18S4,  ehap.  T8&  Snbaequently, 
I  1T71,  which,  by  the  ameodmnit  of  ISH, 
eonfarrad  power  upon  the  applies tim  of  the 
wife  to  vary  or  modify  the  allowaoca,  was 
enlarged  to  read  as  it  stood  In  1899,  when 
the  action  waa  brought  in  which  the  Judg- 
ment in  qnaatlon  was  rendered;  that  Is,  eo 
aa  to  confer  authority  upon  the  eonrt  to 
vary  or  modify  an  allowance  of  alimony  on 
the  applieation  of  either  party.  Laws  of 
189E,  chap.  891. 
f  But  tn  view  of  the  well-settled  doctrine 
I  prevailing  In*Kew  York,  that  no  power 
■xtsts  to  modify  a  Judgment  for  alimony, 
abaoluta  in  terms,  unless  conferred  by  stat- 
nte,  and  the  practice  of  treating  the  right 
to  eolleet  aeorued  instalments  of  alimony 
aa  vested  and  lubject  to  be  enforced  by  exe- 
cution, and  In  view  of  the  further  fact  that 
decrees  for  alimony  in  New  York,  where  au- 
thority to  modify  was  not  azpreaaly  eon- 
ferred  by  statute,  or  was  not  rasarred  in 
the  decree  at  the  time  of  rendition,  created 
vested  rights  not  aubjeet  to  rither  Judicial 
or  legislative  eontrol  (Uvingston  t.  Liv- 
ingston, supra),  we  think  it  becomes  quite 
dear  that  the  mere  enlargement  of  the 
poww  of  the  eonrt  ao  aa  to  permit  modifloa- 
tkm  of  the  allawanee  for  alimony  upon  the 
a^ieatloB  «f  the  hnsband  did  not  eeniar 
the  aotbority  to  ehange  or  aet  aalde  the 
il^ta  el  the  wife  In  rMpeat  to  batalnwnta 
MaO^-14. 


wUA  «««  snrardna  at  tb*  tlnw  appUaatkui 
waa  made  by  tbo  hasbaad  to  modify  Um  de- 

oraa.  And  although  we  have  beaa  rafened 
to  and  ean  And  no  decision  of  the  aoort  of 
laat  reM>rt  of  Naw  York  dealing  with  the 
■nbjact,  the  view  we  have  taken,  aa  aa  orig* 
inal  qnaatlon,  of  the  Code  provision  in  qnea- 
titm,  aoeorda  with  that  of  the  first  depart* 
ment  of  the  appellate  division  of  the  supreme 
court  of  the  state  of  New  York,  annonnaed 
in  a  deolriMi  rendered  in   1003.     OoodaeU 


decisions  relied  upon  by  the  lower  court, 
and  dted  by  it  to  sustain  its  eonelnsion  that 
"the  right  of  modification  or  annulment 
which  is  thus  reaerved  to  the  oourt  is  one 
which  extends  to  overdue  and  unsatisfied 
payments  aa  well  as  to  thoee  which  may 
aeerue  in  the  future,"  have  even  a  tendency 
to  that  effect  The  cases  dted  and  relied 
on  are  Sibley  v.  Slhley,  66  App.  Div.  663, 
78  N.  Y.  8upp.  244;  OoodieU  v.  Ooodsell,  M 
App.  Div.  44S,  88  N.  Y.  Supp.  161;  Kiraify 
V.  Kiraify,  86  Uise.  407,  78  N.  T.  Supp.  708| 
and  Wetmore  v.  Wetmoro,  34  lllsc.  640,  70 
N.  Y.  Bnpp.  604. 

The  Sihiey  Caae  was  dedded  In  1901 
by  the  appellate  division  of  the  supreme 
eonrt  of  New  York,  first  department  The  ^ 
eaaa  was  not  eoncemed  with  a  deeree>for  N 
the  payment  of  permanent  alimony.  It  re> 
lated  to  the  failure,  during  the  pendency  of 
aa  aeti<ni  for  sepsration,  to  eomply  with 
an  order  for  the  payment  of  temporary  all- 
mony  and  oounael  fees.  Whether  such  or- 
der was  made  m)  parte  or  upon  notioe  does 
not  appear.  Among  other  things,  the  appeal 
pneaented  the  qneation  of  the  propriety  of 
the  denial  of  a  motion  to  modify  the  order 
directing  the  payment  of  alimony  and  coun- 
sel feee  by  redudng  the  amoimt  directed  to 
be  paid.  The  order  appealed  from  waa 
affirmed,  without  prejudice,  however,  to  the 
right  of  the  appellant  *^o  renew  his  applica* 
tlon  when  he  returns  to  this  state  and  sub- 
jects himself  to  the  jurisdiction  of  tha 
court."  No  intimation  is  given  in  the  opin- 
Ion  as  to  whether  the  power  to  reduce  the 
amount  of  alimony  and  counsel  fees  could 
be  exerted  ao  as  to  have  a  retroactive  effeet 
Tha  decision  in  the  Ooodsell  Case  was  made 
in  1904  by  the  appellate  division,  first  de- 
partment, and  ooncemed  a  denial  at  spetial 
term  of  a  moUon  to  punish  tha  defendant 
for  contempt  in  not  paying  the  differenoe 
between  certain  payments,  made  as  alimony 
by  agreement  between  the  parties,  and  the 
amoont  ordered  to  be  paid  in  the  final 
judgment  awarding  an  absolute  divona. 
Tha  appellate  eonrt  declined  to  consider  tha 
of  whether  tha  defendnant  vaa  !• 


3,Google 


so  SUPREUB  OOUBT  REPOBTEB. 


e(nit«mpt  until  ft  raport  limd  baaa  mada  by 
the  refera*  who  hut  bean  appofntad  to  de- 
tarmiiM  tha  flninclaJ  ability  of  tha  dafend- 
ant  to  p«7.  Tbera  waa  no  intimation  ••  to 
tha  aztent  of  tha  power  to  modify  an  al- 
lowaiiH  of  ftlimony.  A  yaar  prior,  howevar, 
in  the  nme  Utigfttion  {S2  App.  Dit.  65),  tbe 
■amo  court,  as  nc  have  already  atatad,  de- 
dded  that  the  prorisionB  of  the  New  York 
Code  giTlng  power  to  modify  an  allowance 
of  alimony  could  only  have  a  prOBpective 
operation.     It  waa   laid    (p.  TO): 

"It  may,  ws  think,  be  given  full  foree 
and  effect  by  atcribing  to  the  legislatiire 
the  intention  of  authoriiing  tbe  courta  to 
«  Tary  or  modify  the  allowance  of  alimony 
•  from*tbe  time  of  tbe  adjudication  that  such 
Toriation  or  modification  ia  proper,  without 
making  the   lame  retroactive." 

Tbe  Kiraify  Caw  wa«  a  dadaion  of  the 
New  Xork  ipecial  term,  rendered  in  Decem- 
ber, 1001.  The  matter  acted  upon  vraa  a 
motion  to  amend  a  flnal  decree  of  diTorce 
by  reducing  the  amount  of  alimony  to  a 
■um  not  merely  lew  than  that  awarded  by 
the  deeraa,  bnt  leas  than  tbe  aum  which  tbe 
defendant  had  been  paying  under  agree- 
meat  with  ble  wife.  The  motion  waa  grant- 
ad,  but  it  wfti  clearly  given  a  prospective 
X ration  only.  Wetmore  v.  Wetmore  waa 
I  decided  in  1901  I7  the  New  York 
apecia)  term.  What  waa  held  waa  merely 
Uiat  the  eonrt  would  not  relieve  tbe  defend- 
ant, who  had  pera latently  evaded  a  decree 
of  absolute  divorce,  in  which  there  bad  been 
awarded  future  alimony  (or  the  support  of 
the  wife  and  children.  There  ii  no  diseuaiiMi 
as  to  the  extent  of  tbe  power  t«  modify  de- 
eraea  of  divorce  in  respect  to  alimony,  and 
ft  modification  of  a  decree  ae  to  the  amount 
of  alimony  to  be  paid,  which  is  referred  to 
in  the  courae  of  the  proceedings,  plainly  had 
«nly  a  prospective   operation. 

Contenting  onraelveE  in  conclusion  with 
aaying  that,  aa  pointed  ont  in  Lynda  t. 
Lynde,  although  mere  modes  of  execution 
provided  by  the  lawi  of  •  state  in  whieh  a 
judgment  is  rendered  are  not,  by  operation 
of  the  full  faith  and  credit  clause,  obliga- 
tory upon  the  courta  of  another  state  in 
which  the  jud^^tnent  is  sought  to  be  enforced, 
nevertheless,  if  the  judgment  be  an  enforce- 
able judgment  in  the  state  where  rendered, 
tha  duty  to  give  effect  to  it  In  another  state 
clearly  results  from  the  full  faith  and 
credit  clause,  although  the  modea  of  pro- 
oadure  to  enforce  the  collection  may  not  be 
tbe  sama  in  both  statee. 

It  followB  that  the  judgment  of  the  Su- 
preme Court  of  Errors  of  Connecticut  must 
be  reveiaed,  and  the  case  remanded  to  that 
eourt  for  further  proceeding*  not  inconsist- 
«nt  with  this  opinion. 

And  it  Is  BO  ordered. 


(m  tr.  B.  m.} 

EX  PARTE:  IN  THE  MATTEB  OF  J.  W. 

QRUXTTER,   Patitionar. 

HAKDAinn  (I  26*)— To  Cortbol  Jqdioui. 
AcrnoH  —  Rdundino    Cau    to    Sxarm 

CODBT. 

The  deoTal  by  a  Federal  circuit  court  of 
a  motion  to  remand  a  cauae  to  a  atata 
eonrt,  bacanse  of  the  opinion  that  tbe 
gronnda  of  tha  motion,  vu.;  that  tha  anit 
was  to  recover  a  penalty,  and  waa  not  tbai*- 
fora  one  of  a  civil  nature;  that  the  peti- 
tion and  record  did  not  ahow  that  tha  anii 
waa  Bought  to  he  removed  to  the  drcuit 
court  tor  the  district  in  which  either  plain- 
tiff  or  defendant  resided;  and  Uiat  tha  da- 
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PETITION  tor  mandamus  to  compel  tha 
District  Judge  of  tha  United  Stataa 
for  tha  Middle  Diviaion  of  the  Middle  IHe- 
trlct  of  Tennaasea,  holding  tbe  Circatt 
Court  for  that  diviaion,  to  remand  a  anlt 
to  the  Qrenit  Court  of  Franklin  County, 
in  that  atate.  Rule  discharged  and  peti- 
tion diamissed. 

Tha  facta  are  stated  In  the  oplnioB. 

Mesara.  Artbnr  Orownorar,  laaaa  W. 
Crabtrea,  and  William  L.  Uyen  for  patt- 

Mr.  William  U.  OrMibary  tor  reapoaa- 

Hr.  Chief  Juitioe  FvUav  deUvared  tha 
opinion  of  the  court; 

Gmatter  brought  an  action  in  the  eir- 
ouit  eonrt  of  Franklin  county,  Trnnnnaii, 
against  tha  Cumberland  Telephone  k  1U*- 
graph  Company,  to  recover  CZO.OOO  for  tJo- 
lation  of  I  t  of  chapter  00  of  the  Aeta  wt 
1B8S,  which  is  I  1S42  of  Shannon's  Code  of 
Tennessee,  for  the  unjust  discrimination  bj 
defendant  against  plaintiff,  let  up  in  tha 
declaration.    The  aection  ia  as  followa; 

"Every  telephone  company  doing  bnal-  M 
neas  within  tbiB*Btate,  and  engaged  in  a  gm-  ■ 
era!  telephone  husineai,  shall  supply  all 
spplicants  for  telephone  oonnection  and  fa- 
cilitiea,  without  discrimination  or  partiali- 
ty, provided  such  applicants  comply,  or  of- 
fer to  comply,  with  tbe  reasonable  regnl»- 
tiona  of  tbe  company;  and  no  such  oou- 
pany  shall  impose  any  condition  or  raatrto- 
tion  upon  any  such  applicant  that  are  not 
imposed  im{MTt{aIIj  upon  all  persona  or 
oompaniei  in  like  situations,  nor  aball  ao^ 
ocanpany  discriminate  against  any  individ- 
ual or  aompany  in  lawful  btuinaaa  hf  n- 
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qniring,  aa  aonditkm  for  farnlihliig  toeli 
UMIOm,  that  the7  iha)]  not  Iw  owd  in  tha 
tnuiiMH  of  the  applioant  or  otberwiM,  under 
panaltj  of  |I0O  for  each  day  auch  oonipaiij 
oontiuuaa  Buch  diacriminatlon  and  refnwa 
•nch  faeilltiea  after  eomplianoa,  or  offer  to 
eomplj,  with  the  reasonable  ngnlationa, 
and  time  to  fumiah  the  aune  haa  elapaed, 
to  be  reeoverad  by  tha  applicant  whoie  ap- 
pUaatton  ia  ao  neglected  or  rafuaed." 

Defendant  filed  a  petition  to  ramove  the 
uce  to  the  Circuit  conrt  of  the  United 
Btatei  for  tha  Middle  diTiaion  of  the  Middle 
district  of  Tenneasee,  to  which  plajntill  de- 
mnrred  on  the  ground  that  it  waa  an  aetton 
to  recover  a  penal^,  and  therefore  waa  not 
removable.  The  demiuTer  vai  heard  by  the 
eirenit  judge,  who  auatalned  it,  diamisaed 
the  petition,  and  refuaed  to  remore  the  eaae. 
Defendant  obtaiDed  a  certified  oopy  of  the 
record,  and  filed  the  lame  in  the  circuit 
eourt  of  the  United  States  for  the  tizth  eir- 
enit, and  plaintiff  moved  to  remand  the  eaae 
beeante  it  waa  a  aait  to  recover  a  penalty 
and  the  aetion  vaa  not  of  a  cItII  nature ;  be- 
eatiae  tlie  petition  and  record  did  not  ahow 
tliat  the  rait  vas  sought  to  be  removed  to 
the  circuit  court  of  the  United  States  for 
tha  diatriet  In  which  eitlier  the  plaintiff  or 
the  defendant  resided;  and  became  the  de- 
fendant did  not  specifically  pray  for  the  re- 
morml  of  the  eanae. 
g  The  circuit  court,  upon  liearing,  filed  a 
J  mamorandnm  opinion  oonaidering  and  over- 
'  ruling  all  of  the  grounds 'preaan ted  to  sus- 
tain the  motion,  and  denied  the  motion  to 
nmand,  whereupon  Qruetter  filed  a  petition 
lor  writ  of  mandamna,  directing  the  dii- 
triet  Judge  of  the  United  Statee  for  the 
middle  division  of  the  middle  diatriet  of 
Anneasee,  holding  the  circuit  court  for  that 
dblaion,  to  remand  the  suit  to  the  eirenit 
•onrt  of  Franklin  county,  ttate  of  Tennessee. 
Leave  to  file  this  petition  waa  granted  aud 
a  mis  to  show  caun  was  thereon  entered, 
to  which  the  judge  filed  his  return,  stating 
that  the  motion  of  plaintiff  to  remand  waa 
denied  for  the  reason  that.  In  reapondenfa 
opinion,  the  seveTal  grounds  of  the  petition- 
er's motion  were  not  well  founded  in  law, 
and  that,  under  the  faeta  and  pleadings  pre- 
aanted  bj  the  raaord,  tha  olranlt  aonrt  o( 


the  United  Stataa  for  the  middle  diatriet  aC 
Tcnneaaea,  alttlng  at  Naihvlll^  bad  Jurla- 
diction  of  said  eauaa. 

There  wM  no  controversy  a«  to  then  be- 
ing diversity  of  ciUienship^  Hie  defend- 
ant  was  a  eorporation  of  Eentnd^  and 
plaintiff  wai  a  eitisen  of  Tennessee.  Inaa- 
much  a*  we  an  of  opinion  tlkat  the  oironlt 
oonrt  cd  the  United  BUtes  had  jurltdiotloa 
to  determine  the  questions  presented,  w« 
bold  that  mandamus  will  not  lie.  The  final 
order  of  the  circuit  eourt  cannot  be  r^ 
viewed  on  this  writ.  Re  Polliti,  SM  U.  B. 
SSS,  BI  L.  ed.  1081,  27  Bnp.  Ct.  Be^  729. 

Rule  diaobarged  and  petitifUi  dISFHiiiitli 

m?  tl.  S.  Mi.) 

UNITED  STATES,  PUT.  bt  Err, 
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of  Kentucky  to  review  a  judgment  award- 
ing damage*  to  the  owner  of  propertr  pai^ 
manently  flooded  by  a  govermnent  daa. 
Affirmed. 

Assistant  Attorney  Qeneral  Jobn  Q. 
Thompson  and  Uessra.  W.  W.  Seott  and 
P.  H.  Cos  for  plaintifl  in  error. 

Mr.  Edwftrd  S.  JonMt  (or  defendanti  l> 
amr.  ^ 

*  Per  Onrtam;  S 

The  judgment  ii  affirmed  on  the  authority 
of  United  States  v.  Welch  (decided  AprU  U, 
1910)  217  U.  S.  333,  64  L.  ed.  — ,  30  Sup.  Ct 
Rep.  637 ;  but  it  Is  ordered  that  before  the 
government  ia  required  to  pay  for  the  land 
held  to  have  been  taken,  plaintiffs  below 
shall  furnish  a  survey  definitely  ascertaining 
the  land  by  metes  and  bonnda. 
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CASES  DISPOSED  OF  AT  OCIOBEB  TEEM,  1909, 


lUno  MuxBO  SooBBs  et  aL,  Infuita,  et&. 

Plaintiff!  In  Error,  t.  Claue  iBOir  OoM- 

VASx  et  kL    [No.  2M.] 

In  Brror  to  thB  Snpnme  Oonrt  of  tlia 
8tmte  of  Minnesota. 

Sea  ume  eua  bslow,  IM  Minn.  198,  118 
N.  W.  TSg. 

Mr.  JoLn  B.  Richard*  tor  pWntiSa  In  to- 
lor. 

MeMra.  John  G.  Wlllluna,  Joseph  B.  Cot- 
ton, WiUUin  R.  B^g,  and  Frank  B.  E«l- 
logg  for  defendant*  in  error. 

April  II,  1910.  P«r  Omiam:  Writ  of 
Error  diimigged  for  want  of  Jnriidiotion. 
The  ca<e  is  reported  bebw  In  IM  Minn.  198, 
116  N.  W.  7SS,  where  the  facte  are  act  forth 
at  leogth.  We  hold  that  no  Federal  quea- 
tioti  waa  decided  either  bj  expreaa  terma 
bf  neoBBaary  implication,  and  that  the  at- 
tempt to  raise  a  Federal  qneation  waa  made 
In  this  court  for  the  flrat  time,  which 
too  late. 

Bx  paste;    In  thk  Matt^  of  W.  Q.  Cotlr 
&  Co.,  Fetitionera.     [No.  — ,  Original] 
Motion   for  leave   to  file  petition  for  a 

Writ  of  Mandamua 
Mr.  Charles  Louque  for  petitioner*. 
April  II,  ISIO.     Denied. 

ClKiuAir   Aluance    Iitsusaitck    CoxPUfT, 

Fetltioner,  r.  Home  Wat^  Sufplt  Coh- 

PAAY.    [No.  643.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  (^rcuit  Court  of  Appeals  for 
the  Fourth  Cirenit. 

lib-.  Eartwell  Cabell  for  petitionar. 

No  appearance  for  reapondent. 
April    1],    1910.     Granted. 

E.   a.   OomN   et   a1.,   etc,   Petitlonar*,   t. 

Chab.  R.  Fliht.     [No.  838.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Fourth  Circuit 

Meesrs.  R.  C.  Strudwick  and  K.  J.  Jnstioe 
for  petiUonera 

Messrs.  J.  H.  Merrlmon  and  J.  Frank 
Bnrder  for  respondent. 

April  11,  IBID.    Denied. 


BouTHCBw  PATCtB  ft  CoirBTBUCTioir   Cnic- 

PAMT,  PetitioBsr,  t.  Ctrl  or  OaEKSSSOBOb 

[No.  840.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Conrt  Court  of  Appeal*  for 
the  Fourth  Circuit. 

Mr,  Alfred  a  Barnard  for  petitioner. 

Mr.  B.  J.  Juatioe  for  respondent. 

April  11,  leio.    Denied. 


[No.  841.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  Statea  Circuit  Court  of  A^ieall  for 
the  Third  Circuit 

Mr.  R.  Maaon  Liale  for  petitioner. 

No  appearance  for  reapondent 

April  11,  1910.     Denied. 

Thouas  D.  Wilooxoi*,  Plaintiff  In  Error, 
T.  Mitchell  E.  Wilooxoit,  Mabtha  B. 
Lemon,  and  Har;  D.  Proctor.  [No.  IS2.] 
In   Error   to  the   Supreme   Conrt  (d  tha 

State  of  Illinol*. 

H.  T.  Wilcoxon  for  plaintiff  in  error. 
J.  A.  Crain  for  defendant*  in  error. 
April    II,    1910.      Dismiaaed   with   eost^ 

porsuant  to  the  Tenth  Rule. 

C.  R.  SiciTH,  Plaintiff  in  Error,  t.  Axwnn 
PAOxnra  Coufaht.     [No.  183,] 
In   Error   to   the    United   BUte*    Cirvnil 

Court  of  Appeals  for  the  Eighth  Cirenit 
Mr.  S.  T.  Bledaoe  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
April    IS,    1910.      Dismiaaed    with    eost^ 

pursuant  to  tha  Tenth  Rule. 

LnxiAn   F.   Sloodv,  Executrix,  ete.,   Fetl- 

tioner,   t.   New   Yore   Life   InajmiMOE 

OtniPAKi.     [No.  846.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Third  Circuit 

Daniel  B.  Henderson  for  petitioner. 

No  appearance  for  respondent 

Agra  IB.  mo.    Qranted. 
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Obob^  H.  Nowxu,  at  ah,  PatttioBO,  t. 

IimXlTATIONAL    TiLUMt    COKPABT    et    tL 

[Nck  8(W.] 

Fttition  for  k  Writ  of  Ortlanri  to  tha 
United  StbtM  (Sreuit  Oourt  of  Appekll  for 
the  Kinth  Circuit 

H«Bari.  Qeorge  M.  Nowell  mnd  Joaaph  B. 
Chnrob  for  petitionera. 

Maura.  B.  S.  PiUabnry  and  Lawll  P. 
Bhaeldeford  for  raapondenta> 

AprU  18,  1810.    Denied. 

Eubkbt  Hofkihb,  Petitioner,  t,  Hed^  C. 

Petbbs  et  aL     [No.  Sfll.] 

Petition  for  a  Writ  of  Certiorari  to  tlia 
Court  of  Appeal!  of  the  Diatriet  cd  Colnm- 
Ua. 

Ueaara.  F.  R.  Commll  and  L.  B.  Baoon 
lor  petitioner. 

Ho  appearance  for  reapondent^ 

April  18,  1910.    Denied. 

iLUKoia  Ckhtkal  Rulsoad  ConPAirr,  Pa- 

titiooer,   r.  Mut   O-Ned.  et   aL      [No. 

800.] 

Petition  for  a  Writ  of  Certlorui  ta  the 
United  Statea  Circuit  Conrt  of  Appeal*  fix 
the  Fifth  aronit. 

Heeari.  Hunter  C  Leake,  QnataTe  Lcml^ 
and  Blemtt  Lee  for  petitioner. 

No  appearance  for  reapondanta. 

April  IS,  1910.    Denied. 

UxBT  H.  ToooBT,  Impleaded  with  Michael 
J.  Collina,  Alexander  UsDonald,  H.  B, 
Templin,  and  Peter  Fiahback,  Plaintiff 
in  Error,  v.  Statb  or  WibooRbdi.  [No. 
163.J 
In  Error  to   the   Bnpreme  Ooart  of   the 

State  of  WlMonain. 
Meeari.  Horace  B.  Walmealey  and  W.  F. 

Bailey  for  plUntiff  in  error. 
Mewra.   Victor   T.   Pierrelee   and  A.   a 

ntiU  for  defendant  in  error. 

April   18,  1910.     Per  Curiam:     Writ  of 

Error  diamiaaed  for  want  of  Jnriadiotlon. 

ne  Federal  qnestlon  attempted  to  be  made 

la  without  merit. 

NoLUtAR  ft  Co.,  Appell&uta  and  Petitira- 

era,  t.  WiKTwiiBTH  LtmcH  Cokpaht. 

[No.  164.] 

Appeal  from,  and  Writ  of  Certiorari  to, 
the  United  SUtea  (^reuit  Court  of  Appeal! 
for  the  Second  Circuit 

Ifr.  Uanriee  P.  Davidaon  tor  i^ipellanta 
and  petitlonera. 

Ur.  R.  E.  Blllington  for  appellee  and  re- 
qtondent. 

April  18,  1910.  Per  Oariam:  Judgment 
affirmed  on  the  anthorltf  of  Toxaway  Ho- 
tel Co.  t.  J.  L.  Sniathera  1  Co.  (dedded 
February  21,  lOlO)  21G  U.  S.  439,  M  L.  ed. 
— ,  SO  Sap.  Ct  Rep.  263. 


SiouKDiHO  IfBTDBtUTA,  Plaintiff  in  Brrw, 

T.  UwntD  Staxb.     [No.  SSO.] 

In  Brror  to  the  Supreme  Court  of  iM 
Philippine  lalanda. 

The  Attorney  Oeneral  and  the  Solicitor 
Ganeral  for  defendant  in  error. 

April  18,  1010.  Docketed  and  ■ij-.^i^^fj 
on  motion  of  BIr.  Solioitor  Oenaral  Bowan 
for  tha  defendant  in  error. 


Febhando  TAflQUiz  MoBAi.n  et  aL,  Appd* 

lanta,   t.   Juaa   Vicentt  Baicoa.     [No> 

ISO.] 

Appeal  from  the  Supreme  Court  of  Porta 
Rioo. 

iSr.  Herbert  E.  Smith  for  appellanta. 

No  appearance  for  appellee. 

AprU  IB,  IBIO.  Diamiaaed  with  aMt^ 
purauant  to  the  Tenth  Rule. 


JosffH  Weham,  Appellant,  t.  Wiluak  ^ 
Joms,  Biahop  of  Porto  Rim.  [No.  143.] 
Appeal  from  the  Supreme  Court  of  Porl» 

Rico. 
Mr.  Willia  Sweet  for  appellant 
Ueaara.  Frederic  B.  Coudert,  Paul  Fullai^ 

and  ^itrard  Thayer  Eingabury  for  appal* 

lee. 
April  ZB,  1910.    Ptr  CuHom:  Appeal  dl» 

miaaed  for  waat  of  Juriadietlon.    Harrin^ 

twi  T.  Holler  (Crawford  v.  EMa)  111  U. 

S.  7S«,  S8  L.  ed.  002,  4  Sup.  Ct  Rep.  M?, 

and  eaaea  cited. 


H.  J.  SomjLTi  et  aL,  Appellanta,  r.  Bbua 
B.  DiEHL  and  Daniel  GrabilL     [No.  IM.] 
Appeal    from    the    Circuit    Conrt   of   the 
United  Statea  for  the  District  of  Oregea. 
Mr.  Cbarlea  W.  Pulton  for  appellanta. 
No  appearance  for  appelleeo. 
April  ZS,  1010.    P«r  Ouriam:    Decree  f 
Taraed,  with  eoata,  and  eauae  remanded,  t« 
be  prooeeded  in  aoeording  to  law.    JeOanik 
T.  Enron  Copper  Min.  Co.  1T7  U.  &  1,  4i 
L.  ed.  047,  20  Sup.  Ct  Rep.  SIS;  IS  Stat 
at  L.  470,  chap.  137,  9  8,  U.  S.  Comp.  Stat. 
1901,   p.   SIS;   Oregon   Code,   S)  0004,  S00» 
301. 


Unms   States,   Petitioner,   t.   Atchisoh^ 

ToFEEA,  ft  Saitta  Fb  Railway  (KatTAin. 

[No.  878.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

The  Solieitor  Qeneral,  Edward  A.  Uoa^ 
ley,  and  Philip  J.  Doherty  for  petMoMr. 

Ur.  Robert  Dnnlap  for  reapondenU 

AprU  tS,  1910.    aranted. 
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HEifOBAinnnc  oAfntft. 


AuHK  O.  Znx  at  §L,  ttHMiamt,  t.  Mo»- 
wauL  k  Somamt  BJiILwat  Ooufaitt  •* 
aL  [No.  see.] 

FMttioi  for  %  Writ  of  Cmtiorwl  to  th* 
Vnitod  Stote*  arcuit  CoQrt  of  AppMJi  lor 
ib*  Foiurth  Circuit. 

Meura.  John  G.  Jobnaon,  Thoniaa  Iieani- 
iag,  and  Tauwall  Taylor  for  patitlonara. 

Mcaara.  Edward  S.  Baird,  Jr.,  Thomaa  L. 
Cbadbonma,  Jr.,  and  Fiedari<k  Boff  for  ra> 


April  25,  leiO.    Dmtod. 

AniHiBOiT,  ToPEKA,  &  Sajtt^  Pa  Raum^t 

GoKFAiTT,  Petitioner,  v.  Uamk  B.  HaU- 

BU.     [No.  6S4.] 

Petition  for  a  Writ  of  Cartlorari  to  the 
Onlted  Btataa  Circmit  Court  of  Appeala  lor 
tta  Ninth  Oznuit. 

Meaara.  Gardiner  Lathrop,  Robert  Don- 
lap,  T.  J.  Norton,  and  Edgar  W.  Gamp  for 
prtftioneT. 

Paul  Sleman  for  reapondanb 

April  2S,  IftlO.    Deniad. 

&  DATm  Wmnwut  «t  at,  BeeaJrera,  eto., 

Flaintiffa  In  Error,  r.  Johit  B.  Oaaroir. 

{No.  4B3.] 

In  Error  to  tho  Supreme  Court  of  the 
fltata  of  Alabama. 

Haaara.  John  P.  Hitman  and  Bobart  E. 
Stainar  for  plaintiff!  in  error. 

Ueeara.  Alexander  M.  Garber  and  Samtwl 
D.  Weakley  for  defendant  in  error. 

April  es,  ISIO.  Judgment  reveraed  witb 
aoata,  and  cauae  remanded  for  fartbtr  pvo- 
aaadinga,  per  stipulation  of 


H«w    ToKK    Luk    IirauaufOK    OtmrurT, 
Plaintiff  in  Error,  t.   Pm  H.  UoUu- 
m,    aa     Inanrsnoa    CoBunladoner,     eto. 
[No.  BOl.] 
In  Error  to  the  Bapreme  Oomt  of  the 

etata  of  South  Carolina. 

Mr.  T.  Uonltrfe  Mordeeal  for  plaintUf  in 

No  appearanoe  for  defendant  in  enor. 
April  S8,  1910.    Dlaniiaaed  with  eoata,  on 
■otlon  of  eonnael  for  tba  plaintiff  In  error. 


ftnjr  Bbadt  et-  al,  Appellanta,  t.  B^ 
HASD  &  KlTTOIOEB  st  al.     {No.  OOl.] 
Appeal   from    the   United   Stataa   dreolt 

Court  ot  Appeal!  for  the  Sixth  CironiL 
Mr.  Hill  McAllister  for  appellanta. 
Meaara.  Edwin  C.  Brandenburg,  Claranea 

A.  Brandenburg,  and  P.  Walter  Brandan- 

bvTg  for  appelleaa. 
Maj  I,  1910.    Appeal  dlamiaaad  for  the 

«ant  of  jttriedieUon,  and  petition  for  Writ 

«f  Oertiarari  danied. 


^BtAsa  hmaam  Owpavt  at  aL,  Plidn- 
tiffa  is  Error,  t.  8zai«  or  Misauami. 

[No.  49S.1 

In  Error  to  Ifaa  Snpnma  Court  el  tta 
SUta  of  MlaaiaaippL 

Meaara.  Edward  Mayea  and  C.  D.  JoalyB 
for  plaintiffa  In  error. 

Meaara.  J.  B.  Stirling  and  Robert  B. 
Fletohar  tor  defendant  in  error. 

May  2,  1910.  Writ  of  Error  aa  to  B. 
Bemheimer  &  Bona,  P.  T.  Callloott,  Tucker 
A  Oabbart,  Banki  &  Companj,  Alexander 
Lumber  Companj,  Bail^  &  Qrenahaw, 
Grenada  Lumbar  Company,  Stilea-Tull  Lum- 
ber Oompanj,  Beaaiona  &  Roland,  B.  W. 
Piokena,  Oohn  Brothers,  Shaw  Hardware  ft 
Lnmbar  Company,  Knott  4  Ward,  Lore 
Wagon  Company,  and  Sumner  Lumber  Com- 
pany, certain  plaintiffs  in  error  herein.  Dia- 
misaed  with  eoata  on  motion  of  oounael  for 
said  plaintiffs  in  error. 

WEimr   MaoHiKS   Woaxa,   PetlHonar,   t. 

Lxwia  T.  HoDGaTOH.     [No.  873.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Clrmit  Court  of  Appeala  tor 
the  Pirat  drenlt. 

Meaara.  Edmund  Wetmore  and  WUUaiB 
A.  Jenner  for  petitioner. 

Meaara.  Louia  W.  Sonthgate  aal  W.  K 
Siehardaon  for  reapondent. 

May  B,  1910.    Denied. 


Bk   FaBTB:      IlT   THE   MaTT^ 

W.  iSomm,  Petitioner.    [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  tta  a 
Writ  of  Habaaa  Corpna. 
Mr.  Martin  W.  littleton  for  petitionar. 
May  16.  1910.    Denied. 


al,! 

STA.«a.    [No.  887.] 

Petition  for  a  Writ  of  Oartiorari  t«  the 
Unitad  Statee  Gironit  Conrt  of  Appeala  for 
the  Eighth  Circuit. 

Meaara.  Shepard  Barclay  aod  Thomaa  I. 
Pauntteroy  for  peUtionera. 

The  Attorney  General,  the  Sollettor  Om- 
eral,  and  Asalatant  Attorney  Qoiaral  Ban 
for  laapondent 

May  16,  1910.    Denied. 

O.  M.  GuTB,  Petitioner,  t.  Chixus  A. 

OOM.    [No.  902.] 

Petition  for  a  Writ  of  Certiorari  t»  the 
United  Statee  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  P.  Qisrlea  Hume  and  Leigh  Bob- 
inaon  for  petitioner. 

Messrs  Manriee  K  Lodn,  Eugene  P. 
Loeke,  Jameo  H.  Mclntoah,  John  Qiarlaa  - 
Earrte,  and  Edward  P.  Harrla  for  r 


May  It,  UlOi    Denied. 
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M  BUPRKUB  OOOBI  BEFQBTKB. 


Pkhu  <nr  THB  Sun  of  New  Tobx,  Oun- 

plftiiuaU,  V.  Btaib  or  N>w  Jbsbx  at  ^ 

[No.  6,  Origln>L] 

Petiticm  of  iiitanr«ntl<fi  banin  bj  tba 
UHited  BUtas. 

Hr.  Uaurfw  B.  Deui  for  eompUliuutU. 

lit.  Chandler  W.  Rikar  for  roapondanta, 

Tha  Solicitoc  General,  for  intanrenar. 

M»j  IG,  1910.  Diamiaaad  without  prejn- 
ale^  per  itipulation,  on  motion  of  Mr.  Bo- 
Udtor  General  Bowera  in  that  behalf. 


lujirou  Ctai^uL  i*'"^*r  ODkfajtt,  A^ 


iatrator,  ate.     [No.  870.] 

Appeal  from  the  Cirenit  Oonrt  of  iim 
United  SUtaa  frar  tba  Waatars  Diatriet  of 
Kwituehj. 

Utaan.  Edmnnd  F.  Ibabna  and  Blawatt 
Lea  for  appellant. 

Ur,  John  Q.  Miller  for  appellee. 

Ua7  SI,  1910.  AdTanoad  aa  under  tlw 
TUrtj-aaoond  Rala,  and  jodgmant  afflnaad 
with  ooata. 


Zdwaid  a.  BhI3>d  at  aL,  Plaintiffa  In  Er- 
ror, T.  Pbople  of  thk  State  or  lunron 
EI  BEL.  JoBH  J.  HEU.T,  Stata'a  Attorney. 
[No.  708.] 
In  Brror  to  tba  Supreme  Court  <d  the 

State  of  lUinoia. 
Mr.  Harry  B.  Mecartn^  for  plainUfla  In 

Mr.  Jamea  Hamilton  Lewie  for  detendanta 
In  error. 
Maj  SI,  1910.    Judgment  alHnnwd  with 


[No.  896.] 

Petition  for  a  Writ  of  Certiorajt  to  tba 
United  Btataa  Circuit  Court  of  Appeala  for 
the  Sereuth  Cironit. 

Mr.  H.  Winship  WheaUoy  for  peUtionaK. 

Mr.  William  M.  Acton  for  reapondantt 

May  81,  1910.    Denied. 


Thouab  Shodtts,  Plaintiff  in  Error,  T.  El- 
BCBT  N.  MiiniiiTO  ot  ai.  [No.  739] ;  Kd- 
WAXD  T.  Rhodub,  Plaintiff  in  Grror,  t. 
Elsebt  N.  MANiaso  et  al.  [No.  740]; 
Bvatm  F.  Khodds,  Plaintiff  in  Error,  t. 
BuBT  N.  iiAxsaQ  et  al  [No.  741]; 
BmoH  F.  Rhoditb  et  aL,  PUintiSi  In  Er- 
ror, T.  Elb^  N.  MunnHfl  et  aL  [No. 
742]. 
In  Error  to  tha  Supreme  Court  of  tha 

Bt»t«  of  Illinola. 
Messrfl.  Benjamin  CX  Baehraeh  and  Joaeph 

B.  David  for  plaintiff*  in  error. 

MeBBTB.    Charlea  B.    Hold«n,    Samuel   Al- 

aobuier,  end  Joseph  Weiiiaenbacfa  for  defend- 

anta  in  error. 
May  31,  1910.    Jadgmauta  aJBrmed  with 


MonoAif's  LoinaiAitA  k  Texas  Railboad  ft 
Bteaubhip  Coufart  et  al.,  Plaintiffa  in 
Error,  t.  Gt78  C,  Srairr,  Jb.  [No.  813.] 
In  Error  to  the  Court  of  Civil  Appeala 

for   the   Fourth    Supreme   Judieial  Diatriet 

of  the  State  of  Texas. 
Measra.  B.  S.  Lovett,  Maxwell  Brarta,  J. 

P.  Blair,  and  H.  M.  Qarwood  for  plaintiffi 


iuei 


Mr.  John  W.  Parlcer  for  defendant  in  er- 
Hay  U,  1910.    Judgment  alllrmad  with 


SorTHiKT  FAOiFia  CoitPASX,  PetiUoner,  v. 

TiBOOUKT  Di  Yallb  Da  Costa,  Admi» 

iitrator,  ato.     [No.  898.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
United  Statea  (Srotiit  Court  of  Appeala  fw 
tha  Firat  Oreuit. 

Meairi.  Moaea  Willlama  and  William  Sk 
Turner  for  petitioner. 

No  appearanca  tor  reapondent 

May  91,  1910.    Duied. 


Uinna>   BuBcri    Cokpaitt  of   Buxonma, 

Petitioner,  t.  Iowa  MAiruFACTunnra  Ooil* 

PAITT  at  aL     [No.  924.] 

Petition  for  a  Writ  of  Cartiorari  to  Oa 
United  Statea  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

Mr.  Joseph  H.  Zumbalen  for  petitioner. 

Mr.  Herbert  R.  Marlatt  f or  t 

May  SI,  1910.     Denied. 


WnxuK    W.    WiLKraroR,    PeUtlonar,    t. 

Fbark  Whjiebtoit  et  al.     [No.  927.1 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  BUtea  arcuit  Court  of  Appeals  for 
the  Berentb  Cironit. 

Mr.  Jamea  M.  Spear  for  petitioner. 

Meaare.  8.  &  Gregory  and  a  H.  Foppi» 
hnaen  for  reapondents. 

Hay  SI,  mo.    Denied. 
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MKUORANDUU  CASES. 


t.    Hovn   Axcmo,    Bubttitnted   BeMiver, 

•te^    Pattthuitr,   t.   Fnmurr    T^ubt    & 

Btrm  Deposit  Oataart  et  aL,  Xxcoutori, 

■to.    [No.  988.] 

F«tItion  for  a  Writ  of  OBrUonri  to  tho 
United  Stfttea  (Srouit  Court  of  Appeals  for 
tti  Third  anniit 

Uesir*.  ReTiioldi  D.  Brown,  Maleobn 
Llojd,  Jr.,  Ch«ji.  H.  Burr,  and  J.  Ai^iu 
I^rnham  for  petitionor. 

Mr.  Ira  Jewell  Willianu  for  reapondenti. 

T&M.J  SI,  leiO.    Denied. 

Olobb   Asphalt   OouPAirr,    Petitioner, 

Uittoif    COHSTXUOITON    &    Dkvilcvuent 

CbuPAKT  at  iJ.     [No.  929.J 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statei  Circuit  Court  of  Appeali  for 
tlie  Fifth  Circuit. 

HeMTt.  E.  T.  Brookihire  and  Joaeph  H. 
Chll  for  peUtloner. 

Meaari.  William  Grant,  Hany  H.  Hall, 
and  J.  Blanc  Monroe  for  reiptrndenta. 

Mar  31,  1910.    Denied. 

Bahbove  ConDBTTK  Mauiukeut  OouPAnr, 
Petitioner,  t.  UnrrSD  Cdkcbetk  Haohin- 

KBT  COMPAIIT.      [No.  930.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Second  Circuit. 

Mr.  Charlee  L.  Stnrteruit  for  petitioner 

Ur.  Stephen  J.  Coi  for  reipondent. 

May  31,  1910.    Denied. 

-Oenebax  FiBXPBooiTNa  Coxfaitt,  Petition' 

•r,    T.    L.    Wauace    &   SoiT    [No.   938]; 

trnx  QiTABA^rT  ft  Subett  Coufakt  or 

SCBAKTOK,   Pa.,   Petitioner,  t.   L.   WaIt 

LACK  ft  Son  [No.  939.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

MeBBTB.  p.  H,  Atwood,  Frank  Eagerman, 
«nd  Amor  H.  Sargent  for  petitioner. 

Hr.  John  N.  Hughes  for  reapondenta. 

May  81, 1910.    Denied. 

Lkbiob  Vallet  TBAnBFOBTATroiT  Coup  A  FT, 

Claimant,    etc..    Petitioner,    t.    Thou  as 

Monk,  Jr.,  et  a1.     [No.  940.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  (^reuit  Court  of  Appeals  for 
tiM  Second  Circuit 

Mr.  Archibald  Q.  Thacher  for  petitioner. 

Uesars.  Herbert  Qreen,  James  J.  Maok- 
Un,  and  De  Lagnel  Berler  for  respondents. 

Mft7  31,  1910.    Denied. 

PnTSBTTBOH  MAITOFACTDBWa  OOUPAITT,  P» 

tltloner,  t.  Lodlow  Vaxvb  MAncvAcruB- 

IKO  COUPAHT.     [No.  94S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  amiit  Court  of  Appeala  for 
Ihi  Third  Circuit. 


Mr,  James  I.  Kay  for  petitioner. 
Messrs.    Samuel   Untamierer   and   Losli 
Marshall  for  respondeat. 
May  31,  1910.    Denied. 

BiUB  Baxthoumikw,  Petftiooer,  v.  XSvnBt 

Staies.     [No.  949.] 

Petition  for  a  Writ  of  Certiorari  te  tlia 
Ihiited  SUtes  Court  of  Appeala  tor  tha 
Sixth  Circuit. 

Mr.  P.  H.  Kaiser  for  petitioner. 

The  Attorney  Oeneral,  the  BoUoItor  Gen* 
•raJ,  and  Asaistent  Attomaj  Qvueral  Harr 
for  respondent. 

May  31,  ISia     Denied. 


Wbbtebn  AaauaANCB  CouPAirr  of  Toboit* 
TO,  Petitioner,  t.  Twediib  Thasino  Coh- 
VAflT  [No.  960];  A.  Foam  Hioqihs  el 
al..  Petitioners,  t.  Twed>ix  TsADiira  Cdh- 
PAITT  [No.  961]. 
Petition  for  Writs  of  Oertiorari  to  the 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.    Charles    C.    Bnrlingham   and   A. 

Leo  Everett  for  petitioners. 
Mr.  Frederick  M.  Brown  for  respondenta. 
May  81,  1910.    Denied. 


Ahebican  Natiohal  Bans   or  Wabhuto. 

TOK,   Plaintlfif   in   Ekror,   v.   Famiiik  N. 

Tappam.    [No.  837.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mass*- 
ehusetta. 

Messrs.  Horace  B.  Stanton  and  Benjamla 
B.  Minor  for  plaintiff  in  error. 

Mr.  Alexander  Wolf  for  defendant  In  ai^ 


May  SI,  1910.     Judgment 
eost«,  without  opinion. 


SV>UBTH  Stbiki  National  Baitk,  Pet{tla» 

er,  T.  A.  Mebsttt  Tatuib  et  aL,  Trustees, 

eto.     [No.  629.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit. 

Mr.  Samuel  Diokson  for  petitioner. 

No  appearance  for  respondents. 

May  31,  1910.  Dismissed  with  eoate  la 
motion  of  counsel  for  the  petitioner. 


OuTB  Ella  Mabilla  HABoma,  Plaintiff  ta 

Error,  t.  Mtbtu  Quxxes  et  aL     [Not 

010.J 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Oklshoma. 

Messrs.  J.  C  Robberts  and  Oemge  W. 
Bueknar  for  pl^ntiff  In  error. 
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MeHim.  Arthnr  A.  Blme?  and  Henry  F. 
Woodaid  for  d«feDdaDta  in  error. 

Hay  81,  1910.  DismlMed  wltli  co*u  on 
motion  of  coDutel  for  the  plnlntUC  in  error. 

Gkitkrai.  Fibepboofiito  Co.,  Petilloner,  t. 

Expanded  Metai.  Co.     [No.  COS.] 

Petition  for  a  Writ  ot  Certiorari  to  the 
United  Stetei  Circuit  Court  of  Appeala  lor 
the   Sixth   arcnit 

Uenim.  Qcorge  H.  Chriaty  and  Thomae 
W.  Bake  well  for  peti  doner. 

November  16,  190S.    Granted. 

Heitbt  Schodde,  Petitioner,  j.  Twih-Faixs 
Land  ft  Watib  Compant.    INo.  583.] 
Petition   for  k  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  o(  Appeala  for 

the   Ninth    CIrenit 
Mr.  J.  R.  Webeter  for  petitioner. 
Mr.  Edward  B.  Gritchlow  for  respondent. 
Jumatr  11,  1900.    Onwted. 


Obbat  Nobthebs  EUn-WAT  Cojipabt  t. 
State  op  Nobth   Dakota  ex   r«l.  Mo- 
Cue.    tNo.  6S4.] 
Mr.  Chiirlee  W.  Bmm  (or  plalntlS  ta  W- 

Ur.  Andrew  W.  Hiller,  Attorney  Omerml 
of  the  State  ot  North  Dakota,  and  Ur.  Gny 
0.  H.  Corliss,  with  whom  Mr.  T.  F.  McCue 
was  on  tbe  brief,  for  defendant  in  error. 

March  14,  1810.     Affirmed  without  pt«]- 


MiNNBAPous,    St.    Paui.  &   Saitlt   Bie. 

Mabie  Railwat  Coupadt  t.  Stats  or 

KoBTH    Dakota   ex    rel.    McCOE.      (No. 

059.] 

Mr.  Cbarlei  Bunn  for  pliUntlCf  in  error. 

Ur.  Andrew  W.  Utller,  Attorney  Oeneml 
of  the  State  of  North  Dakota,  and  Ur.  Gay 
O.  H.  Coriisa,  with  whom  Mr.  T.  F.  McCu» 
wai  on  the  brief,  for  defendant  In  error. 

Mandi  14,  1810.  Affirmed  without  preju- 
dice. 
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